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CHAPTIER 1

. GRNERAL

e o ot Py e et

1-Y. " Purpoge. - This regulatiﬁn prescribes and implewments
the policies and procedﬁr@s pertaining to the adminisgtra-
tion of wmilitaxy Jjustice. Itiimplements the procedures
prescribaed by'the Manual for Courts~Martial, United States,
196¢ (Revised edition), (hereinaftex c}ted as MCM, 1969
ﬁRev.)) which require implewmentation by regulations of the

Seccrctary of the Army.

-




1-2, Scope. Chapters 3, 4, 6, 7, 9, 10, 11, and 12, which wsrc formerly
puﬁlished as separatvvregulations have been incoyporated, with appropriate
changes, into this publication., Chapter 2 implements certain paragraphs of
the MCM, 1969 (Rev.), which require implomentat;oh by the Secrétafy of the
Ariy, and provides additional procedural guidelines for courts-martial.
Chapter 5 has becn added duc to the significant changes in the cath procedures
at. cou}ts»martial, occasioned by the enactment of the "Military Justice Act

of 1968," Chapler. 8, is a central reference for the restrictions on service
by certain personuel on courts-martial,  Chapter 8 is informational only and
is not regulatory., Appendix A cross—refereﬁces manual provisions with corres-
ponding provisions of related regulatioﬁs. Appcnaix B c¢cross-references the
Uniform Code of Military Justice with applicable Army regulalions. Appendix C

lists many of the Army regulations dealing with military justice,

1-3, Additional Instructions. The issuance of additional instructions to

inolement this regulation is authorized. . Supplements will be published in

accordance with the procedures prescribed in Section IT1 of AR 310-1.




CHARPTER 2

PROCEDURLS YORr COURTS-MART]hL

4

2-1. Purpose, This chapter implements certain paragraphs of the Manual
for Courts-Martial, United States, 1969 (Reviscd edition), which require
implementation by the Secretary of the Army and provides other procedures

for couris-martial,
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22 yreﬂggdtion of chorge shect. a. Paragraph 29d, MCM,

| 1969'(1‘\0.\!"), states: Md, Preparvation of charge sheet. Charges

-

will be prepared as prescribed by regulations of the Secre-

tary of a Department."”

o A AR

b. See Chapter VI and Appendix Ga,’MCM, 1969 (Rev,) and DD
Form 458 for instructions, 1in the preparation of charges
and specifications. Available data as to service, witnesses,

social secuxity account number, and similar items required
' 3

- to complete the first page of the charge sheet will be in-

- cluded. BAn oxiginal and four copies of the charge sheet

will be forwarded and all copics will be signed. If scveoral

accused are charged on one charge sheet with the commission

of a joiﬁt ofﬁense (pﬁra 264 and app 6u (8), MCM 1969 Uwv.)ﬁ thc
complcte personal data fofl each accused willrbe set forlh
on the first page of the charge shect ox upﬁn.an attached
copy of that page. Onc additional signed copy of the

change sheet will be prepared for each accused in excess of

n
.

one.




in parl: f“i. Forwarding of charges, When trial by a special or genofal
courts-martial is deemed appropriate and he (ag officer exercising sunmary
court-martial jurisdiction) is not eﬁpowcred Eo_convehe such a CoﬁrL for

T ' the trial of the caée (ﬁg, b}, he wili forward the charges and necessary

«1lied papers, in accordance with regulations of the Secretary concerned,

to an officer excrcising the appropriate kind of court-martial jurisdiction,
i

Low o 2 &

b, When trial by a special or generai ﬁourt;martial is decmoed
appropriate, and tﬁe officer exercising summary court-martial jurisdiction
is not empowered to convenc such a court for the trial of the.case (paru,Si
and b, MCM, 1969 (Rev.) he will forward the charges and necessary allied
papers (ordinarily through the chain of command) to the officer exercising
vhe appropriate kind of court-martial jurisdiclion, The charges will be
forwarded by indorsement or letter df transmittal, personzlly sigued by the
Tovwarding officer, and containing his recommendation for their dispositién.
1L the chérgés are forwarded with a recommendstion for trial by general

court-martial, the forwarding officer will observe the three rules sect

out in paragraph 33i, MCM, 1969 (Rev.).

2-3
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2-4, Referral of charpes., a. Paragraph 333, MCM, 1969 (Rev,) states

in part: “chérges arc ordinarily referred to a court-martial for trial
by means of the indorscment on the charge sheet:"

b. The convenlng authorily wiil personaily determine whether to refer
the charges for trial and the kind of court to which the charges shall be
referred, This function may not be delegated, The indorsement or other
directive referring the éhargcs to a court-martial for triql will be signed
perspnally by the_éonvcning authority or will be authenticaled with his
conmand line. Use of the command line indicates that the commander has

personally acted,




4

Z=5. i _ocedure for summary courts-martial, a, Paragraph 7%a, MCM,

1969  (Rev,) states in part: "a, Function, * % * * Unless othérwise

L ]
- : wie il
procedure prescribed for a general court-martial,,when applicable, serve

- ’

5.—’ .

stated herein or in regulations of the secfetéry of a Department, the

)T '

P4
as a guide for a summary court-martial. See Appendix 8b in this .
connection, See also 137,

\..-r.

b, DA Pam 27-7 will serve as a guide for summary court-martial

procedure,

2-~5
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2-6. Responaibility for preparation of recoxds of geneoxral

courts-mnrtia., a; Paragxaph 82a, MCH, -1969, (Rev, ) states in
- . 3 e Cy . T L.

part: "a. Responsibility for preparation. ¥ach general.

courtemartial shall keep d sepirate resoid 6f tie pro¢eeds

ings of the trial for each case brought before it. * * % %

Lf practicable, the trial counsel will retain or causc to

be retained any stenographic or other notes or any mechani-

cal or electronic recordings from which the record of trial
_ .- o

was prepared for such a period as may be prescribed in

appropriate regulations.”

b. The trial counsel) will retain or¥ causc to be. re-
tained any notes (stenographic or otherwisc) or any
nechanical or voice recording devices from which the record

‘of a general court-martial was prepared until completion of

appellate review, . ‘ '_ _
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2-7.  Special cdourt-martial records not involving bad

e P bt e n D% At

conduct disch:¥ges. a. Paragraph Sgb, MCM, 1969 (Rev.)

states: "b. Special court-martial records not. invelving

bad-conduct discharge. When a bad conduct discharge is not
adjudged, and the proceedings have hot'resulted in an
acquittal of.all charges and specifications and.have not
been terminated priox tojﬁindings with prejudice to the
Government, a recoxd of {rial by speciél court-martial

need contain only a summa;ized feport of the testiwony,
objections and other procecedings (App. 10). In such = case,
however, if a reporter was detailed aid actually scrved in
that capacity throughout the trial, the convening ox higher
authority'may.direct that the proceediggs be_reported
verbatim as prescribed by 83a and éppendices 8 and 9,
Unless otherwise provided by regulatiéns of‘tﬁe Secretary
éoncerned, if the trial has fesulted in an acquittal 6f zll
charges and Speqifications or if terminated priox to.findm_

| [y

ings with prejudice to the Governwent, the record of trial

" need contain only sufficient information to establish lawful

jurisdiction over the accused and the offenses. The notes
b

or recoxdings of the original proceedings nced not be

2




Yetained after the record of trial has becn authenticated, unless otherwvice

provided by regulations of the Seceretary concerned, The form of the summar-

ized record of trial and instructions as to its preparafion, authenticatjoh,
_and disposition'ﬁill be as proécribed by the Sécrctary'of a Department,"

b, Waen a bad-conduct discharge is not adjudged, and the procecdings
have nop.resulted in an acquittal of all charges and specifications, and
‘have not been terminated prior to findings with prejudice to the government,

a record of trial by special court-martial need contain only a summarizgd
report of the testimony, objectiora, and other proceedings as indicated in
Appendix 10 of'MCM, 1969 (Rev.}. The record will contain an accurate sum-
maty of the advice to the accuscd concerning his rights to trial by military
judge alone, couﬁsel?-enlisted members where applicéble and. the acéuSed's
personal responses reflecting his understanding, DD Foirm 491 (Summarized
Record of Trial) will be used to prepara Che summarized repoft. 1f a
reporter was detailed and actually ée}véd in thatlcapacity throughout the
trial, the conveniﬁg or higher authority may direct that the proceedings

be reported verbatim as prescfibad by 83a and as indicated in appendices.

.8 and 9 of MCM, 1969 (Rev.). A reporter shall not be detailed for a speciall
court-martial _unlés; the special ééurt—martial_is convened by a general
court-martial convening authorﬁty (see Para, 2-l4c of tﬁis rcéulation),
Reporters shall not be detailed for suhmary.courts-martial.

¢. The notes or devices by which the original proceedings were recorded

necd not be retained after the record of trial has been authenticated. A record -

(2-7)  -2-




may be kept or writtﬁn'by the trial counsel or by one of his assistunts, a
c]crk,.or a stenographer acting under his direct?on. Unluss otherwise
directed by the convening authority, the #rial counsel will preparc or cause
to be prepared an original of aach'reéord and 0% all exhiBits received in
evidence and onc copy of ﬁho record and all exhibits, for each accused
tried,

d. If the trial has resulted in an acquittal of all charges and
spaeifications or if terminated prior:to findings with prejudice to the
governmant, the record of trial will contain sufficient information to
establish lawlul jurisdictién over the accused and.the offenses. This
information will include a summary of thc trial proceedings up to pleas and
the disposition of the case. All documentary eﬁhibits received in evidence
and all allied papers will be made a part of-fhe original record of trial,
DD ¥orm 491 may be modified'and used as a binder for such a record of
trial, |

e, The record of trial in.each case tried by special court-martial
not. involving a bad-conduct discharge shall be autheﬁticated in .the

manier prescribed in Appendix 9b, MCM, 1969 . (Rev.).

(2-7) -3~
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2-8, Disposition of review. a. Paragraph 85d, MCM, 1969 (Rev.) states:

e, Disposition of review, The original of Lhc.review of the staff
I_ jucge advocate or legal officer will be attached to the oviginal record
of trial, and other copies of such review will be prepared in such number
and distributed as prescribed in regulations of the Secretary of a
_ Dcparfment.“
b, dwo signéd copics of the review 6f the staff judge advocate
will be attached Lo the original record of trial if the record is forwarded

to The Judge Advocate General,

2-8




: . L

2-9, Records of tr

gy

v
Lens A A

1 by swumary courts-martial. a. Para-
graph 91n, MCM, 1962 (Rev,) states in ' pawni: . "¢, Sumwary court-
maxtial. Unless otherwise prescribed by regulations of

the Scderetary of a Departwent, a recoxrd of trial by swun—
. : o I * v H

~ma¥y courl-martial will be disposed of as indicated hercin

vl 1

)

(9_1,_(:-)'. ® % & &n
b. In addition to the disposition of records of trial

by suwmmaxy court-martial reguired by paragraph 9l¢, MCM,

1969 (Rev.} each person who has been tried and convicied or ae-

-

quitted will be furnished a copy of the charge sheet com-
e pleted, in the case of conviction, to-and including the
action of the convening authority or in the case of acquittal,
to and including the signature of the suwmmaxy court officer.
This copy will be furnished to the accused as soon as pos-

sible after the convening authority receives the recoxd

from the suwmnary court officer, and, in the case of convice—

tion, has taken his action in the casc.

2-9
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2-10, Filing of reccords. a. Paragraph 94b, MCM, 1969 (Rev.)
states in part: "B. Filing of records. Aftex review

\

) Y?j as prescribed by 94a(2), records of trial by summary
3 |

court-martial and records of trial by special court-martial
whiéh do not involve app?oved.sentences to bad conduct dis~
charge shall be transmittéd and disposed.of‘as fhe Secre-

tary concernéd'may prescribe by'regulation. & k%

) b. After review as prescribéd by 94&(2),‘MCM, 1969 (Rev,)
records of trial by sumpary court-martial and.records of.trial'
by special court-martial which do hot involve approved
_séntences to bad conduct dischargesﬁéll_be disposed of in
accordance with. the proceduﬁég outlined in AR 345m210 at

file numﬁers 401»36‘and:401—37. In.this regard sec also

paragraph 2-25 of this regulation.




2-11 H{l.‘}.‘ral;.t 'o_;f at_i:achmg\;{l:g. 2. Paragraph 115d(3), MCM,'

1969 (Rn.v-.) stales in parlt.: "(3) Warrant of attachwent, % -'l*

¥ * When it becomés'necessary to issué.é Qarrant of
attachment, the trial counsel will prepare it and, when
praclicable, effact execution through a civil officer of
the United states.”

S

b. The trial counscl will prepare the warrant of

attachment by using DD Form 454 -(War-rant' of Attachment).

2-11




2-12, Qualified individual civilian counsel at tourts-martial. When a

civilian counscl is o represent an accused at any court-martial the Staff

Judge Advocate may require such counsel to furnish evidence that he is a

member in good standing of the bar of which he states he is a mohbcr.

2-12




2-14, Obtainability of Counsel at Special Courts-Martial,
‘a. Para, 6c, MCM, 1969 (Rev.), states in part: "In all special courts

martial the accused must, prior to én Article 39(a) session or asécmﬁ{y of

the court, be afforded the opportunity'to be représcnted by counsel qualificd
uﬁder Article 27(b) uﬁless such COUnsel.cannot be obtaincd because of physical
conditions or military exigencies (Art, 27(c)) * * * % physical conditions

or wilitary exigeécies, as the terms are here used, may exist under rare
circumstances, such as on an isolated ship on the high seas or in a unit

in an inaccessible area, provided ecompelling reasons exist whﬁ trial must

\

be held at that time and at that place."
“*“**b. Mare inconvenie#ce does not constitute a physicallcondition or
military exigency and does ﬁot excuse a failure to extend to an accused the
right to qualified counsel, In additiqn, such physical condition or militarvy
exigancy shoﬁld exist’only under rare.cirCUmstances and even than; compelling
rcasons nust be given why trial must be held without quaiified counsel at that
time and at that place..
cs 1f a special court-martial convening.ahtﬁﬁrity ig.unable to obtain

qualified dcfense.counsel for a speeial gourt—martial, he will request the
stafi judge advocate of the superviéory general court-martial jurisdiction

to furnish such counsel, 1If qualif%ed counsel cannol be obtained through

this process, the staff judge advocate of the supervisory general court-
mavtial juridsiction will request qualified counsel from the staff judgp

advocate of the following designated commands in whose geographic area of

responsibility the case is to be tried,




'United'Stqtes Axmy,'Pacifiq fiess'Vietrnm.and Korea)
Uﬁited‘States Army,'EurOpe and Seventh Arﬁy

United States Army, Alaska |

United States Army Forces Southern Command I -
-United States Army, Vietnam
First Udited States Army
Third ﬁnitgd States Army
Fourth United.States Army
Fifth United States Army

- 8ixth United States Arﬁy
Eighth United Statesl‘A_rrﬁy
If a conﬁening authority is not IOQagpd in the geOgraphic area of any of
the designégﬂd coﬁﬁénds, he will réduest counsel from the'staff judge
advocate of the nearest designated command. (Geographic areaé'of responsj -
biiity are outlined in AR 10»5, companion_regulations and implementing
djrectiﬁes). In the intcrest of econoﬁy,'céunsel shouid be supplied from
the necarest source even if this souree,igllocated in a geographic areca
different from the éonvening authority making the request. Staff judge

advocates, acting for the commanders of the designated commands, are

~responsible for the effective and efficient use of qualified counsel within -

thoir geographic arda and for reducing temporary transfersof qualified

counsel to a minimum,
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_ (CONUS does not include Alaska and Hawaii)
d. No special court-martial within CONUS / will assemble '

“without - qualified defensc counsel if.Lhe accused has properly requested
such counsel. No convening authority out#idc obeNUS_may make a written
statement explaining why qualified cquhsel could ﬁot be obtained without
prior concurrence from the staff judge advocate, acting for tﬁe commander,
of the designated commands in whoée-geographic area of résponéibility the
'convening authority is located, 1If the convening authority is not located ;n
such an area, he will obtain prior concurrence from the nearest designated
command, '

unless otherwise directed by regulations or directive,

e. When a command requests quayiﬁied counsel on a temporary basis,/ the
requesting command will be responsible for funding all costs of per diem '
travel al1owanceqpuﬂ%ﬁsswappfopriaﬁe-wegaiahiamsverwd%ree&iv@sﬁvxempc"a-manm
mand-Lron, such.reouisements, In addition, the command will furnish or arrange
for logistical éupport while the counsel is serving in a temporafy cabacity.

f. When a command requests qualified couﬁsel on a temporary basis, it
should keep a record of the time the request was made and all further
developments concerning the request in order to insure an accurate éhronow
logical record 6f attempts by the government to process the case speedily .
ana without periods of inactivity or lack of diligence,

g. Staff judge advocates may enter into 1pca1 arrangements with staff
jucge advocates of local Air Force or Navy installations to ekchange the
use of certified, qualified counsel,

h. Qualified counsel will be detailed to all trials by special court-

mar.ial of persons protected by the Geneva Convention Relative to the Treatment

of Prisoners of War, 12 August 1949 (Gew),
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2-15, Detailing a Military Judge and Providing Facilities

s

a. Paragraph 4&, MCM, 1969 (Rev,), states-in part: "The authority
conveniﬁg a general court-martial shqll; and,f§ubject to regulations of

tlie sccretary cnnéerned, the authority,convening a special court;martial may,
detail a military judge thereto (Art, 26(a))."

b. Military judges will be detailed ﬁo special courts-martial which
are not to be recorded verbatim whenever possible with first priority to
cases involving complex issues of law or fact. Convening authorities will
detail the militéry judge designated by the supervising general court-martial
convening authority acting through his staff judge advocate, Additional
procedures for obtaining a hilitary judge are outlined at paragraph 9-8b.

c. The convening authority will provide an appropriate location and
facilities for all courts-martial which he convenes,

d. Military judges should be detailed to all special courts-martial
fcr persons prnteéted by the Geneva Convention Relative to the Treatment

of Priscners of War, 12 August 1949 (GPW),
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2-16, Special Courts-Martial involving Bad Conduct Dischargeé.

- ////F‘ &. Paragraph 15b, MCM, 1959 (Rev.), states in part: "A bad conduct
d

ischarge may not be adjudged by a special court-martial unless (1) a military

judge was detailed to the trial, except in any casc in which a military judge

~could not be detailed because of physical conditions or military exigqptie§gwfm

(2) counsel qualified under Article 27(b) was detailed to represent the
accused; and (3) a complete and verbatim record of the proccedings and
testimony was made.". |

b, In addition tb the requirements quoted abové, a bad conduct discharge
will ﬁot be adjudged by a speciél court-martial unless the éourt has been
convened by a general court-martial convening authority, The‘statutory
exception which permits the imposition of a bad konduct discharge when a
military judge could not be detailed because of '"physical éonditions or
military exigencies" will not be used.

‘c.. Reporters shall not be detailed for special courts-martial unless the
special courts-martiél are convened by a general court-martial convening
authority,

d. There is no requirement for a written pretrial advice prior to the

' discharge
referal of a case to a special court-martial in which a bad conduct/can be’
adjudged. (For pretrial advice at general courts-marfial see Art, 34(a) and
Para. 35b, MCM, 1969 (Rev.,))

e. A record of trial by special court-martial in which a bad cénduct
dischérgé is adjudged will bé pfepared, authenticated, and processed as

prescribed in Paragraph 83a, MCM, 1969 (Rev,).
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2-17. Lontents of General Court-Martial Record. a.  Pafa~

I N

graph 825, MCM '1969 (Rév.); stétes in part: I"UNLF S8 OTHPR—
WISH PRLSCR IBED BY }\F'GUIA'I‘]_ONS OI‘ ’J,']EIL ..:LCRFTAPY CONC}“RNTD
TRANSCRIPTS NEED NOT BE VERBATTM IN THL FOLLOWLNG CASES:

t} G PROCFZDFNCS HAVE LFSULTED IN AN ACQUJTT%L OF ALL
CHARGES AND SPECIFICATIONS OR I TERMINATED PRIOR TO‘FINDM
TNGS WITH PR “JUDIC}" O LH GOVFRNM« NT, THE lR].T:CORD NEED omﬁé
CONTAIN‘SUFFICIENT INFORMATION TO ESTABILISH LAWFUL“JURISw
DICTTON 6VER TEE ACCUS@D AND THElOFfENSES; Iy THE COURT HAS
ADJUDGED A SENTTNCE 'NOT INCLUDIIIZN’G iixécz-mRGE, AND NoO'® IN
| BXCRSS o THAT EHICU CAN OThLRWI L Bh ADJUDGLD BY A SPPCLAL
.COURT~MAkTIAL,‘and IF NQT AFFBCTTNG A CENERAL OR'FLAG

O ECER, 9HE RlECdRD SHA.I;L. ‘CO.N']?-AII'.\I THE SAME MA’Jﬁ‘/'P hS PRP
SCRIBED BY 83b IN smzé:mh'CQLIRTQLﬂART:[AJL CASES.

b. If the brdceedings of a genéral courtmﬁartiél have
resulted in an acéuittal qf‘all charges and specificatioﬂs
or if teﬁ@inated brior to findingé with prejudice to the

.
govcrnment; the recoxd of Lrial will contain sufficient in-
.formétwon to 0<Ldbllsh lawful jurlsdchlon OVOT.LhO'aCCL sed
and ‘the offcnses., Thislinforﬁation will includg'§;§ummary of the trial
procgodings_up to pieas a?d contain the disposition of thé case. All docu-
mentary exhibits received-in evidence and all all:o{ papers will ba made a part’

of the original

-

RSP,




record of trial. DD Form 491 rnay be modified and used as a

v

bindexr foxr such a record of trial.

c. If the-proceedings of'a:general court-martial. have

- resulted in a sentence which does not include a discharge

and is not in cxcess of that which can otherwisc be adjudged
by a special court-martial, and if it does not affect a
general or fiag officexr, the record shall contain the same .

matter as prescxibed by paragraph 2-7g of this regulation,
. .
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2—1?LJ'Atfaighment and Pleas. a. Paragraphs 65a and 39b(2), MCM, 1969 (Rev.},

state in part: " % * % % If an Article 39(a) session is conducted by

the military judge prior to asserbly, the arraignment may be held and the

plca of the accused accepted at that time if pe}mitted by the regulations

of the secretary concerned,!

"Mk %k % % He may also, if permitted by regulations of the sccretary

plea of guilty.,™

concerned, * * * enter findings of guillty upon an accepted

b. When an Article 39@Jsession is conducted by the military judge
prior to assembly, the arraignment may be held and the plea of the accused
may be accepted at that time by the military judge. In addition, the

military judge wmay énter at that time findings of guility upon an accepted

plea of guilty,
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T 2-19, Entrj'of Findings of Guilty Pursuant to Plea. a. Paragraph 70b, HCH,-

1$99 (Rev,) states in part: ' % % % % In a trial by a court-martial with-‘;

members, a f:ndlng of guilty of the charge or spec1f1caL10n may, if pcrmltted
by regulations of the secretary conceined, be entered immediately w1Lh0uL
vote afLet a plea of guilty has been accepted by the mlijtary judge or-

president of a spec1a1 court- marLlal without a mllltary judge.

b, In a trial by a court-martial with members, a finding of guilty of {j?

the charge and specification may be entered immediately without vote after
a plea of guilty has been accepted by the military judge or president of é
spécial court-martial without a military judge.

¢. No such entry should be made as to any plea of guilty to a lesser
included offense,

d. The military judge or president of a special court-martial wiﬁhout
a wilitary judge shall put the fihdings of guilty in proper form following
the forms indicated“in Appendices 8b and 8f of MCM, 1969 (Rev.) and the
instructions contained in 74b and ¢ of MCM, 1969 (Rev,)., He should announce
to the members that the accused has been.found guilty on his plea of guilty

and no vote by the members is necessary,
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221 gggg;ééﬁg.' a. Appointment. Reporters shall not
be éét%iﬂﬂ  for sﬁmﬁa?y céurtémma££iél.‘ Repofters;shall
“not bel demﬁied  for special éoufts~martial unless the |
special éourémmartial is coﬁvened'by a géneral court-
martial convening authority.

- b. Clerical assistance. A ¢0nyening authority may-
furnish:clefical.personnel to assist summary and special
courts-martial in maintaining and prepsring a. record of

the procecedings in any case,
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2-23.°  Accused's copy of charge shecl and record of trial.

- a. Charge shecet. - : o o
. L . ' . '*.

(1) summary couris-martial. At the opening seg- -

- sion of the trial prior to arraignment the summary court

officér-wil}'furnish a copy of the éharge'sheet, as re-

_ceived and corrected by him, to the acoused._

(2) Special’coﬁrts~martial; Immediately upon
receipt of chargeé reférred to him for trial, the trial
p :

. _ : \\.cause to be :
counsel off a special courtwmartialndll}fservaﬂa copy of the

charge‘shegt, as regeived‘and éorrgéted.by him, Oﬁ the
accuééd ana wiil iﬁfdfm‘the defénse cﬁuns&l of the cgurf
that fhis copy;has been ser?éd.  See paragraph-44h, MCM,
1969 (Rev) , ' '
b;_ Becord of trial.u .

(1) Summary courts-martial. See Para. 2-9b of this regulation.

(2) Special courts-martial. A copy of the record of the

. procecdings of each special court-martial shall be given to the accused

as soon as it is authenticated (Art, 54(c) UCMI),




2-2h, Supervisory review of records of trial.

1

~a. General, ,ﬂho offloor Jmmedld,oly oxor0351ng

goneral cournte -martial ju dsdiction over a command has

supervisory powors over special and summary courts--martial
. . - '

in that command. See paraygraph 94a (1), Mo, 1969{ Gﬁv.).

b. Review 6f ‘rccords of trial. o

(l)n When Lhe cénven:ng authoyx Jty does not exer.-
cise general court-martial jurisdiction,'fhe record.of.
frial by‘summary courtnmartial will; aftor dpploprjdte
acltion by the convonwng duLhorlly 1ncia03ng that set
fo:'_L.I'x I pm.ag?’aph 2~ 9b o and aftexr publication c;f Lhé
promulgating order, be forwaréed derCLJy for rcv1ew
ordinays Ty wuLhouL letter of transmTLLdJ to the super.-
Visory authority, ATTN; étaff Juage Advocate. The last
Blonh Time onopuge 4 of DY Fora A58 (Crava ;‘r,‘:'."nz: "rf. TR
Lot be completed., 2 copy of the pProuwulidgating order will
Lo furnished to the accused,

(2) when Lhe convcnjng authozlty Gons not exer -

crse general CuJTLderiJ 11 jur1 diction, Umz_record of

t:ial‘by special court-maxtial

c‘? - c,() {'}w
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Wi after publication of the promulgating order, bz forwarded for review

1~fa

L.J

[—I
-

'|

to the supervisory authoritv; ATTN: Staff Judpe Advocute. See paragraph 910(1),

. - g

Mck, 1959 (Bev.). A coly'of the pronu geking ordﬂr w1 bn furnisred 4o the

[

el .

sccused. .- T
'(%) sach Iecord of trjol by s“ec1*T court WJfLJal Jn which Lhn
.sentenece gs apovovnd by the convening authorltj 1ncluoeé & bad conduct

dischevge, wuether suspe 1de or nOU, will bc rcvlewnd and actnd upon ‘in the

same UNNer 25 & recoxd ol trial by general gourﬁfmartial.

O ';?:i:'f.".f}'f, Records ﬁf ﬁriél by summary
cpurtSHmaftia].and,recgfds of trial by ;pec;al court§~
maftial not including apprbved sentences to bad;conﬁuct
dl%chanC will be rev1ewcd by a Jjudge advocate, normallj‘
under the supervision of the'staff judgé advocate of the
comhahd of the supervis&ry éﬁfhority{ Upon complction of
the‘reviéw ana any cor;écfive action, the‘dege advocate
will note upon the copies of the suﬁmary orx épecial cogrtF

artial order promulgated by the convéning avthority
¢oc01ved by hLm the d051gnatlon of the Commaﬂd in which

the review was accomplished, the date. the res u]L of the

veview, and his signature.




2-25 Disposition of records of trial and related orders.

Upon combletic1 of=reviéw.and ahy éé;fective action on
records of frial by summary court-martial and recérds of
trial by speéial court-martial thch do not involve
approved bad éonduct discharges, the record of trial and
tWo copies of the initial promulgatiﬁg order and any cor-
rective orders in the caée will be filed in the office of
the staff judge advocate of thé command of the supervisory
authority. One copy of each order will be furnished to the
convening authority who will cause it to be transmitted to
the cus#odian of the personnel records of the éccused fﬁr
filing in the.indi&idual's Military Personnel Records
Jacketl, ﬁ.S. Army (DA Form 201) as a semipermanent dogument:“
On receipt of any court-martial order or other communica-
_fions made by the supervisory reviewing autﬁority after

the initial ordérﬂ in the case, whiéh affirms the approved
court-martial findings and sentence, tﬁe custodian of the.
personnel records will entér the oxder ﬁumber, source; and’
date in item 52 {(a), DA Form ZOB,(insert sheet to DA Form
20 ; Record of CourﬁhMarﬁial Coﬁvictiohs), and complete

the signature block of item 54 (a), DA Form 20B. If

2-25




the affirmed findings or sentence are later changed (i.e.,, remitted, suspended,

‘set aside, or otherwise altered) the custodian will £fill out items 53(b) and

54{b) of DA Form 20B, In addition, on receipt,of any court-martial order or
other communications made by Lhe supéfvisory-re%iewing duthority or The Judge
Advocate General after the initial ordérs in the case, which changes (i.e.,
remit, suspend, set aside, or otherwise alter) any part of the approved court-
martial findings or sentence, the custodian of the personnel recoirds will

make pen-and-ink changes in the current entry in.DA Form ZQB to make it con-
form to the change in the findings and sentence of the court, The custodian
will then enter the order number, source, and date in item 53(b}), DA Form 20B,
and complete the signature block of item 54(b), DA Form 20B, If ail the
findings and sentence are set aside during appellate review or as a result of
an application for relief under Article 69, all entries pertainiﬁg to that
trial will be deleted, One copy of an order in which.any sﬁpplcmentafy action
was taken will be transmitted to the éécused. One copy of each order per-
taining to an enlisted accused will be forwarded to the U.S, Army Personnel
Services Suppopt Center, ATTN: AGPE, Fort Benjamin Harrison, Ind. 46249, One
copy of each order pertaining Lo an officer tried by special court-martial will
be forwarded to The Adjutant General, ATTN: AGPF-F, Department of the Army,

Washington, D, C, 20310,
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2-26. Certification and Utilization of Lawyers, a, Commissioned officers

"who are not members of The Judge Advocate General's Corps who possess legal

qualifications in the sense of Article 2?2(1},(U&MJ, may be certified for duty
as counsel by The'Judge‘Advocate'Genefal. Defail of such officers as counsel
will be under the direction of the Staff Judgé Advocate acting for the
general court~martial convaning authofity_to which they are assigned or

at tached subject to the concurrence of the certified officer's commander.

b. Staff Judge Advocates of general court-martial jurisdictions will
submit resumeé of legal qualifications including an affadavit or certificate
attesting to admittance to practice (Article 27(b), UCMJ) and experience of
olflcers recommended by them for certification to: Headquarters, Department
of the Army, Office of The Judge Advocate General, ATTN: Career Management-

Division, for review.




2-27. Rating of Court Mewbers, Counsel, Military Judges,

#

and Appellate Military Judges. a. Court members and

counscl. Article 37b, UCMJ, prohibits the consideration '

or evaluation of the perfofmance of duty of a member of
the armed fﬁrces as a membe£ of a court-martial in the
preparation of an effectiveness, fitness, or efficiency
report on that member; Artiéie 37b also prohibits giving
a less favorable rating or evaluation of any member of

the armed forces because of the zeal with which such
member, as counsel represented any accused before a court-
ﬁartial. See paragraph 1l-4g and h, AR 623-105 and para-
graphs 5-25 and 5-35d of AR 600-~200,

b, Military Judges. 1. Military judge of a general

court-martial. Article 26c, UCMJ, provides that, unless
the court~martial was convened by the President'or the
Secretary concerned, neither the convening aupﬁofity nor
any member of his staff shall prepare or:ré;iew any
report concerning the éffectiveness, fitness, or efficieﬁcy
of the military Jjudge of a general court-martial which
relates fo his performance of duty as a military judge.

2. Military“judges of gpecial court-martial who are

assigned to the U.S. Army Judiciary will be rated as




provided by the U.S. Army Judiciary.

#

3.. A militaxy judge who is not assigned to the U.S.

Army’Judiciary will not be rated nof_his report indorsed
or reviewed with respecf to his conduct as a military
judge by the convening authority oxr any member of his
staff. See paragraph 1-4i, AR 653-105. Paragraph 4-2a(8),
AR 623-105 provides that the.performance of duty as a
military judge of a military judge not assigned to the
U.S. Army Judiciary will be evaluated by such military

judge as is designated by HQ., U.S. Army Judiciary.

c. Appellate Military Judges. Article 66g, UCMJ, provides that no member of a
Court of Military Review shall be required, or on his own initiative be permitted,
to prepae, approve, disapprove, review, or submit, with respect to any other membr
of the same or another Court of Military Review, an effectiveness, fitness, -
or efficiency report, or any other report or document used in whole or in part
for the purpose of determining whether a member of the armed forces is
qualified to be advanced in grade, or in determingng the assignement or
transfer of a member of the armed forces, or in determining whether a member
of the armed forces should be retained on active duty.

......




2-248, Reguest for and nolice of Article 39(a) sessions. Article 39(a)}

sessions will be calléd on order of the military judge; howcver, either the
trial counscl or defense counsel may make application to the military judge
to have such a seséion called, (See 5-59) th; counsel requésts‘aﬁ
Article 39(a) session he should notify the miiifary judge and opposing
counsel of the matters he intends to raise, Counsel are encouraged, when

decnied appropriate, to submit briefs to the military judge and opposing

counsc] prior to Article 39(a) sessions, outlining and citing authority for

the positions they intend to take. In requesting an Article 39(a) session,

counsel should give opposing counsel adequate opportunity to prepare. The
foregoing does not preclude matters other than thoce contained in the
counsel's notice from being raised and disposed of at the Article 39(a)

session,

2-28
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- 2-28, Ceneral instructiooal o informational courses in military justice.

&

The pencral 1n3truqtion$1 or informational ccurses in military justice
excluded from the gene~il prohibitions coﬁtained';h Article 37(a), UCHD, are
the courses authorlzed by AR 350-212. No other instructlon is authérized.
This does not restrict, however, the preparation ¢f court-martial personmel
as outlipcd at paragraph 2-22 of this regulation.  Court merbers, willa
detelled to e functioning csurt may net under any clrcumstances be oriented
or‘instrugted concerhing their immediate responsibilities in court-martial
proccedings cucept 5y tha military judge or the president of a spegidl

court-martial without a military judge in open court.
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OATHS .-

At i 8 i § bk

5-1. Purpose and Scope. This chapter implements Article

42 (&) of the Uniform Code;of Military Justice and various ' i

péxagraphs of tﬁe MCM,.l§%§ (Re§;). It‘pfé;cribes'tho .
form of the .oaths fo.bé édministeréd to personnel 6f
.cou%tqmmartial,_thé.ti@e'and piace of tak?ng.theréof; and é
R . : : 5
other procedures related to oaths. %
i
| \ ' i
- . 4
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2R T T Paragraph ll?g, MCM, 1969 (Rev.) provides: "b.

' (s e !

———

ﬁhich'incluﬁes the militaxy jﬁdge,.members.of genceral and
spocial courtéwmaftial, trlal counsel, assistant trial
counsel, defonse-counSQl; assistant defense counsel,
reporters, and intefp&eters, shall take an oath to pérform
their cm-,ie;'fziithfﬁ_lly -(Jﬁic»t. 42(a)). Additionally, an
individual defo1ac caunto] militarg or civilian,'shéll
take a similar oath., % % % &»

v

b. Paragraph llzg of the MCM{ 1969 (Rev.) provides:

i

‘¢, Secrctarial foqu]aLlons. 2s Lo all courte-martial

personnel required to be sworn, Article 42(a) specifically

jf f:/ prescribe the following: the form of the oath; the tiws and
6 o |

place of the taking thereof; the manner of recording sauc;
end whe Lhor the oath shall be taken for all cases in which

_/ ihese duties are Lo be performed, or for a parlticular case,
- . 4 '

/ Such secretarial regulations may also prescribe siuilar

-

El

e

-

nel (Art. 26(b); art. 27(b)), thesc sccr

o

\) L

Yersons required tolbquworn, All court-martial personnel,

provides that regulations of the Sccretary concerned shall

provisions as to the oath {o be taken by individual counsel,

tarial regulations

wilitary or civilian. In the case of certified ]ogml pﬁrfon-




<

1

3 . ‘

may provide for the adainistration of an oath on a one-

i

time basis (Art. 42(a)). Unless provided otherwise by

regulations of the Secretary concerned, it is not

that the oaths to court-martial personnel be adminisicre

in the presence of the accused ®* & & &
¢. It is not required that oaths to court-martial

h P .
pexsonnel be administered in the presence of the accused

A v

\l
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2-20 Optional . matter presented when courl-martial is

.

constituted wich military judye. a.. baragraph 75d, MCM,

1969 (Rev.), provideg: " % *.* * Under regulations of the
Secretary coﬁcerned the trial counéél maf, prior to sen-
tencing, obtain and present to ﬁhe military judge any
pexrsonnel records of the accused or copies or sumﬁaries
thexeof. Sﬁmmaries of such records will be prepared and
anthenticated by the cuétodian thercof as provided in
Appendix 8g. Personnel records of the accused include all
those records made or maintained in accdrdaﬁce with depart-
mental regulations which reflect the bast conduct and p§r~
formance of the accused. Ifﬁfhe accused objeéts to the data
as being inaccurate or ingomplete in a specified material
particular, or as containing certain specified objectionable
matter, the military judge shall determine the matter. Ob-
jections not asserted will be regarded as wai&ed. The
accused may subwil in rebuttal any matter which reflects on
4 .
nis past conduct and perfofmance. In ecagses whore members
determine senteace, the military judge away admit for their
consideration any information from these records which

\\ reflects the past conduct and performance of the accused,

A "C’?. D
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the Jollowing reenvds may be used for this purpose

by Prior to scntencing triol counsecl will obtain and prcaunt to the

military judge, for use by the sentencing agency, (court menbors or mllita1y

judpe sittine slons) athonticated summaries or c0pies of the personnel
. 1

records of the sccused as preseribed in parsa. 75d, MGM, 1909 (Rev,), Only

(1) DA Toram 20 for enlisted members and DA Yorn 66 £0r.officefs.

(2) Records of punishaent under Article 15 required by régulationé
to bo retained in the accusedis field Military Personnal Records Jacket
(DA Form 201), |

(3) Yor purpcses of rebuttal, any record in an aécuscﬁ's field
Military Personnel Regords Jacket (DA Form 201), (This does not limst the

right of the prosecution or defense to offer evidence in rebuttal under the

provisions of para. 75g, MCH, 190S (Rev.})
¢, Origina) records way be presented in ldeu of copies with permission |
to substitule copies in the recovd, For avthentication of original copies

or sumnaries sce para. 143h(2), MCM, 196% (Rev.),
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ba sel for trial on the same or succeeding days during
"terms of court" at specified locations.

b. Special Courts-Martial. Military judges of special

courts-martial will preside oVer'special courts-martial to
which they are detailed. Prior to each trial by speeial
court-martial to which it is desired to detail a military

[

Judge, and as early as practicable, the convening authority

or his representative shall make a request for a military

Judge to the staff judge advocate of the general court-martial
uthority informing him of:

(1} The nature of the charge;

(2) The estimated dufation_of the trial;

(3) The proposed date and place of trial; and

{n) Any‘Special factors bearing upon the request.
The staff Judge advocate will notify the military Judge whc
has primary responsibility to preside over general couftw
martial in that jurisdiction whether it is contemplated that
the special court-martial will be conveéened under circumstances
whereln a bad conduct discharge may lawfully be adJudged
in the discretion of the court (See Para. 2-16), In such
cases, the request will be acted upon as though it were a
request for a military judge of a general court-martial,
except that a military judge of a special court-martial

ansligned to the US Army Judiciary may be provided.

11




7 227 other éasgs, the military Judge of the general court-
rrartial jurisdiction will arrange the availablllty of a
rilitary }udge over whom he exer01ses’this administrative
responsibility. If one is avai]able, the staff judge
zdvocate will be informed. The étaff.judge advocate will J
then follow the procedure outlined in paragraph 2?13b. ff
& military judge under the administfative control of the
military judgg of the general court-martial Jurlsdiction
is not.available, the Area Military Judge wlll be so0 notified,
and upon notificatipn will provide a mllitary judge or inform
the military judge of the general court—martial Jurisdiction
that none is available. The staff Judge advocate ﬁill be
notified aécordingly. If a military judge assigned to thé
US Army Judiciary 1s not avallable, the staff Judge advocate
will provide a ﬁ&litary Judge not assigned to the US Army
Judiciary, 1f one is available, and make any necesséry
arrangements for funding of costs and per diem travel
allowances. | |

c. ggggzgl,_ Upon his being detailed, the military
Judge will be furnished a copy of the convening order, a copy
o' the charges, and other related documents as required by
him. Thereafter, pretrial, trial, and post triél arrangements
Wwill be made between the military judge and the convening,

authority's representatives or counsel, as. appropriate.
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