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CHAPTlm 1 

1-). ·l:.ll.D?gC,.E> This regulation prescribes and implements 

t.lic policies (J.lld procedurt"s pertaining to l.he adrninistra·-

'lion of mili·taxy jUfltice. It implement.s the procedures 

prescrihec] by the Hanual for Com~ts-Hart:iaJ., UniU,d states, 

1969 (Revised edition), (hereinafter cited as MeN, 1969 
\ 

(ll.{~v.» which requix:e implernc2l1.'l:ation by regulations of the 

secretary of l:he Army. 

"~ 

\ - \ 



1-2. SC2J~'-'-. Chapters 3, 4, 6, 7, 9, 10, 11, and 12, which W"l'~ fon1icr]y 

pu1.dishcd as separntf" regulations have been incorporated} "'ith appropriatc' 

cl'.'lnges, into this publication. Chapter 2 implements cC'rt:ain paragraphs of 

tlw HCN, 1969 (Rov.), which require implemontation by the Secretary of the 

ArtilY, and, provjdQs additional procedural guidelines for courts-martial. 

Chilpter 5 has bN'n added due. to the significant changes in the oath procedures 

at courts·'martial) occasioned by the enactment of the "Hilital'Y JUSt:iC0. Act 

of 1968. 11 ChapLer. R) is a contral reference for the rGstrictions on service 

by certain personnel on courts··martial. ChaptE~r 8 is informational only and 

is not rc£ulatory. Appendix A cross~refer~nces manual provisions with COrres­

pDnding provisions of related rcgulations~ Appcnd:;.x B crc·ss-references the 

Uniform Code of ~ji.litary Justice with app1i.cable Army regulations. Appendix C 

li.';ts many of the Army regulations dealing with military justice. 

1-3. ~c1c1i.U;onal J.!.,structions. The issuance of additional instructions to 

i~;I';I"cnt this regulation is authorized. Supplements will be publish~d in 

a.ccordance wi th the procedures prescribed in Section IJ1 of Ai( 310-1. 
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CHAr'TEI{ 2 

pl{OCEnURES FOR COURTS- HARTl III. 

----'-------------,----- '---'-----------,,-------

2-1. Pu\'pose. This chapter implements certain paragraphs of the Hanual 

f"T <;ourts .. Hartial, United States, 1969 (Revised edItioC\), which require 

implementation by the Secretary of the Army and provides oth"r procedures 

for courls-m3rlial. 

2-1 



(2:2 . REEf'_'!F.'.~:!:iQ.r'_"S).Ls:L!.'~.ESJS._.§hc:.'.':..t;. 
) 1969 (Rev,), stat.-'!s: ud. Preparation of 

a. Pari"<jraph 29(L MeN, 

charLC shect. Charges 

will be prepared cis prescribed by regulations of the Secre-

t<l:Cy of a Department." 

b. See Chapter VI and Appendix 6a, MeN, 1969 (Rcv.) and DD 

Form ~·58 for in,;tructions. in the preparation of chal:ges 

and specifications. Available data as to service, witnesses, 

social security account number, and similar iLems required 
\ 

to complete the firflt. page of the charge sbeet will be il1-

eluded. An original and four copies of t.he cbarge sheet. 

Vli11 be fon.'arded ilnd e1l1 copies wi11"be signed. If sc:vcl:iJl 

accused are charged on one charge sheet with t:he commission 

of a joint offense (para 26d and app 6.0. (8), MCM 1969 (Rev.)), the 

complet.e personal data for 

on t.he fi.rst page of the charge sheet: or upon an ilttaehed 

copy of that page. One additional signed copy of t.he 

ch,n-go sheet will be pJ:epared for each accused in exccess of 

one. 

2-7 



l
' , 
J,i, 

(R('v.) states 

j n part: ('IIi. FonJarcling of charges. vJhcn trial by n special or genc1ral 

courlS-mal"liaJ, is deemed appropriate and he (an officer exercising summary 

court~martj[ll jurisdiction) is not: empowered to convene such a courl for 

t lw trial of the caRe (5~, !2), he will forward the charges and necessary 

llied pnpers, in accordance with regulations ()f tIle Secretary concerned) 

I 
Lo all officer exercising the appropriate kind of court-Inartial jurisdictioll. 

L_ * -)~ ok *" 

b. When trial by a spc~cial or general ,court-marL-iul is deemed 

appropriate) and thc~ officer exercising summary court-martial jurisdiction 

is not empm'l<:.:rect to convene such a court for the trial of the CaSo (pari:l~ 5£!. 

nnd £, MC~I, 1969 (Rev.) he wi 11 forward the charges and ncc'essary allied 

pD.p(~rs (ordi.narily through the chai.n of command) to the officer exercising 

~'he appropriate kind of courl-mart:ial jurisdiclion~ lbc charges will be 

fon'larded by indorsement or letter of transmittal, person~l1y signed by the 

fon,,r[lrding officer) anel containing his recommendation for thcfr disposition. 

] [ the charges are forwarded ~Ii th a recoll1ll1cl1clci Lion for trial by general 

court-nwrt:i.al, the fonvarding officer will observe the three rules set 

OlIt in paragraph 332:., MeM, 1969 (Rev.). 

2-3 



in part: II c harges are ordlnar.ily referred to a court-marlia] for tri.al 

by means of tho indorsctn(~nt on the charge sheet. II 

b. The convening authority will personally deLermilHo whether to refer 

the clur-ges for trial and the kind of court to which the charges shall be 

referred. This function may not be delegated. The indorsement: or other 

dir"ectivc referring the charges to a court-martial for trial will be Signed 

personally by Lheconvening authority or will be authcnticat0.d with his • 
cOl1'lllanc1 line. Use of the command line indicates that the commander has 

pel'sonally acted. 



f,::; 
staled h(']"ein or in 

a. Paragraph 79a, HCH, 

(Rev.) states iJl part: "a • Function. * * * * Unlf~SS otherwi.se 

the secretary of II Department, the 
It/I II 

court-martial'A.when applicable, serve 

regulations of 

procedure prescribed for a general 

QS a gUide for a summary court-martial. Sec Appendix 8.£ in this 

connection. See also 137." 

b. DA Pam 27-7 will serve as a guide for summary court-martial 

procedure. 

2-5 
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. R'£ZJ2(),ll'!A~J.,E~:y,_ fs~~ -RJ:5!P.~:t.::Si. iOl-'--.g_LxES.s~!,~1 "._ 0 f .. ~Ic ~.£::'ZCl), 

purt: "a. Responsibility for preparation .... E!uch general 

com:t·'mm:tiaJ. shall keep oi Ei'epcirate' recOJhi of the proceed~, 

in~F; of thc tr.i.a 1 for each casc brought be for.e it. * * * 'I: 

If: pJ:1lCticable, the trial counsel will rctain or cmwe to 

be retained ,my stenographic or other notes or any inechuni.-

calor. electronic r.ecordings from which the reCord of trial 

. was prei)i1red for such u period uS m,,,y be prescribed in 

appropriate r.egulat::i.ons." 

b. 'l'he trial cOUlYsel w:i.11 retail) ox cause to b(~ re.-

t.ained any notes (stenognlphic ox- othe):wise) ox- any 

1'1',c])".n).cal or, voice recording devices from \'lhich the record 

apI)e]]ate review. 
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/2-7, ~eial com:t-l1lUrtial J:eeords not. involvillCf bad - ____ ~--- .. --.--.... ---.. "---'~--,P-----.-.-.---.-- ........ . _. ___ _ 

Paragraph 83b, MCM, 1969 (Rev,) ., . 

adjudged, and the proceedings have not resulted in an 

acquittal of al]. charges and specifications and have not 

been termina"ted prior to findings with prejudicC' to the 

Government, a record of trial by special court.-lllartial 

need contain only a sumrna:d.zed report: of the testimony, 

objections and other proceedings (App. 10), In such a case, 

however i if a reporter ~las detailed al")d actually sc~:ved in 

that capacity throughout the trial, the convening or higher 

authority may direct that the proceedings be reportE'd 

verbatim as prescribed by 83a and appendices 8 and 9, 

Unlcss otlicJ:wise provided by l:egula tions of the Secretary 

eonccn:ned, if the trial has resulted in an acquittal of all 

charges am1 spcci.fications or if terminated prio!: to find·· 
I ' in')s wi.th p):ejudice to the t:overml1ent, the record of t:cia.l 

Ileed contain only sufficicnt information to establish lilwful 

\ 
j urisc1iction ove:r tIle: accused and the offClW0.S. 'l'hc notN; 

0): recordings of the ori.ginal proceedings noed not be 

{). , .. 'I 



'-' rcLailWcl afl'o' the record of trial has boen authenticated, unless othon";s" 

provid"Cl by regulations of the Secr('tary concerned. The form of Lhe Sl1l1ll1l~r-

ized record of tri"al and instructions as to its preparatj on, 8uthenLicatiol1, 
, 

.... ai)d disposition will be as prescribed by the Secretary of a Department." 

b. W',len a bad-conduct discharge is not adjudged, and Lhe proceedings 

hc:ve not resulted in an acquittal of all charges and specificatIons, and 

have not been terminated prior to findings with prejudice to the government, 

a record of trial by special court-martial need contain only a summarized 

roport of the test] llIony, objoc \:i. 0;- 'i, and other proceedings as indicated in 

Appendix 10 of HCH, 1969 (Rev,), The record will contain an accurate sum-

mary of the advice to the accused concerning his rights to trial by military 

judge alone, cDunsel, enlisted members where applicable and the accused IS 

personal responses reflecting his understanding. DD Form 491 (Summarized 

R,,,,ord of Trial) will be used to prepare the summarized rep"rt. If a 

l"(·)orter was detailed and actually served in that 'capacity tlu-oughout Lhe 

tl-,cal, the convening or higher authority may direct that the proceedings 

be reported verbatim as prescribed by 83£ and as indicated in appendices 

8 and 9 of HCH, 1969 (Rev,), A reporter shall not be detailed for a special 

court-martial unless the special c~urt-martial is convened by a general 

court-martial convening author'ity (see Para. 2-1l l£ of this regulation). 

Reeortors shall not be detailed for summary courts-martial. 

c. The notes or devices by which the orig,inal proceedings were recorded 

need not be retained after the record of trial has been authenticated. A record 

(2-7) -2-



nw.y be kept (Jr writ LCll by the. trial counselor by one of his 11.ssistcl1lts, L1 

c]crl~, or a stellographer acting under his direction. Unless otherwise 

direct.l'.d by the convening authority, the trial counsel will prepnre or calise 

to be pr(:~parcd an original of each record and of all exh1.bl ts rcc~ived in 

evidence and one copy of the record and all exhibits, for each nccuscd 

tr:[ cd. 

d. If the tri.al has resulted in an acquittal of all charge's and 

specifications or if terminated prior to findings with prejudice to the 

government:, the rc!cord of trial will contain sufficient info~mation to 

cstablish lawful jur1.sdicthm over the accuse.d and the offenses. This 

information wi 11 include a SUllllllary of the trial proceedings up to pleas and 

the disposition of the case. All documentary exhibits received in evidence 

and all allied papers will be made a part of the original record of trial. 

[l[l l'onll 491 may be modified and used as a binder for such a record of 

trial. 

e. The record of trial in each case tried by special court-martial 

nol. involving a bad-conduct discharge shall be authenticated in the 

malliler prescribed in Appendix 9£, MeM, 1969 . (Rev.). 

I 

IT 
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ucL Djspo~;jtion of 1'8vJ8\.,. The original of t.he review of the sLaff 

jl10ge advocate or legal officer will be attacllcd to the origlllal r~cord 

of trial, and other copies of such review will be prepared in such number 

anel distributed as prescribed in regulations of the Secretary of a 

b. '1\"0 signeel copies of the review of the staff judge advocate 

will be attached to the original record of trial if the record is for"ardcd 

to The Judge Advocate. General. 

2-8 
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1969 (Rev.) states 'in 'par,l: . , lie, Summar.y court-

ma:d.:ial. Unle~.:s othetwis0 prcscd.b0d by regulClt.iohs of 

'l.he Secretary ()f Cl Department, Cl r0corc1 o'f trial by sum-
" , 

rnai:y .coud:-mari:ial will be disposed of Cl£l indicated herein 
, , 

(91 ) . * oJ.' * *11 ,c:. • 

b. In ildc1it.ion to the di£lIYJsit:ionof re60rc1s of b: ial 

by smnmary couri.: .. rnartial required by par~,graph 91c, NCM, \ . -
1969 (Rev.) each person who ha's been tried and convictc(l or ac-

qniU:ec1 will be fUl:nh:hec1 a copy of the chaX'ge fJheet com-

'-.-. r)lctpcl, in t.he case of: conv:i.ct:iol1, to- and lncluc1:Lng the 

action of the convening authority o:c in the ccwe of acqu:Lt:tal, 

to and including the signature of the smnmm:y court off.i.cc:~. 

'J'h:i.s copy will be furnished' to tl10 accu[led ,w soon a£l }lO£l" 

" Bible after the convcmin.g authority receives the recor(l. 

from the ~;mmnn:r.y cou:r.t officer, and, in the C(l[le of cOllvic.· 

t5.on, has taken his action in the caGe. 

,'. 
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2-10. . EilJn.SL.Q.f 

s ta te s in pcl):'t: 

records. P,u:agraph 9412, MC/-1, 1%9 ( Rev. ) a. 

"b. Filing of record": .. After review 

\ 
prescribed by 9t!.';: (2), records of trial by summary ," I as 

(") . / 
\'J' 

courl:-··martial and records of trial by spe'cial court-m2lrtial 

whic;1 do not: involve app:coved sentences to bad conduct c1i.s-

charge shall be transmitted and disposed of as the Secr.e-

tary concerned may prcE:cr.ibe by regulation. * * * *" 

b. After revi·ew as prescribed by 943(2), MCM, J.969 (Rev.) 

records of tri.al by summary court--m".rtiaJ. and records of trial 

by special courl:--nnrtiaJ. which do not involv(1 approved 

sentences teo bad conduct discharge shall. be disposcd of in 

accordance \~ith the procedUres outlined in AR 345-·2l0 nt 

file numbers 1].0J.-36 and 401-37. In t:his regard sec also 

paragraph 2-25 of this regulation. 

'-.-. 

2-10 
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1969 (l(r;v.) states in part: "0) Warrant, of attachment. * * 
/' 

"', * * vilhen it becomes necessary to issu'e a warrant of 

attachment, the tri.al counsel \vi.ll prepare it and, when 

prilCticahle, effect execution through a civil officer of 

the United states." 
'--. 

b., ~,'he tri.al counsel will prepare the warrant of 

at tachment by w;j,ng DD l"orm 454 (,1arrarlt of llttachmcnt) . 

2-11 



2 - 17. • gua 1_Lf.1_.~~9_~,!,!SU:yj!"1~.1.~.~L'!..L!.:G!..~_E~.ISC 1 ~t~~~.~~~.E t_j _,~!.. Whl)11 fl 

civil:ian counsel js i.:o rcpresenl an accused at any conrt-llljl'tJal the.: St.aff 

Judge Advocate may require such counsel to furnish (!vicknc(! that h" j~ a 

1I\('illbcr in good standing of tho bar of which h8 states he is a member. 

2~12 
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a. Para. '6£,. Ncrr, 1969 (Rev.), st~te·s in part: "In all special c()urtf.: 

marlial the accllsed must, prior to an A~~ticle 39<'::-d session or assembly of 

the court, be afforded the opportunity to be represented by counsel qualified 

uncler Article 27(b) unless such counsel cannot be obtained because of physical 

conditions or m{litary exigencies (Art. 27(c» ** ·k * physical conditions 

or military exigencies, as the terms are here used, may exist under rare 

circumsta11CCS, such as on an isolated ship on .the high seas or in a unit 

in an inaccessible area, provided compelling reasons exist why frial must 

be held at that time and at that place." 
\ 

b. Mere inconvenience does not constitute a phYSical condition Or 

mi h tory exigency and does not excuse a fai lure to extend to an accused the 

right to qualified counsel. In addition, such physical condition or ",iliLary 

exi);""cy should exist only under rare circumstances and even than, cornpelUng 

rc",,:ons mUE;t be given why trial must be held without qualified counsel at that 

time and at that place. 

c. If a special court-martial convening a0thority is unable to obtain 

qualified defense counsel for a special court-martial, he will request the 

staff judge>, advocate of the supervisory general court-martial jurisdicti.on 

to furnish such counsel. If qualified counsel cannoL be obtained tl,rough 

this process, the staff judge advocate of the supervisory gcneral court-

marlial juriclsiction "IIll request qualified counsel [rom the staff judGe 

advocate of the folloHing deSignated commands in ,·,hose geographic area of 

responsibility the case is to be tried. 

(1· ILl 
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" 

United Stntes Army, 'Pacific (1ess Vietr"m ,and Korea) 

United States Army, Europe and Seventh Army 

Uni.ted States Army, Alaska 

Unit8d States Army Forces Southern Command 

United States Army, Vietnam 

First .Driited Statcs Army 

Thi rd United States Army 

Fourth Uni ted States Army 

Fifth United States Army 

Sixth United' States Army 

Eighth United States Army , , 

If a conveni.ng authority is not located ill the geographic area of any of 

tL" designated commands, he will reql1cst com;sel from the staff judge 

acivocate of the nearest designated command. (Geographic areas of rcc-ponsi_ 

bi lily are outlined in AR 10.,5, companion regUlations and implementing 

dit'ectives). III the interest of economy, counsel should be supplied from 

th" !warc§l. Sourcc even if this source is located in a geographic arca 

different from the convening authority making the request. Staff judge 

advocates, acting for the comrnande.rs of the designated commands, are 

,responsible for the effective and effIcient use of qualified counsel ,";thin 

their geographic area and for reducing temporary transfct$of qualified 

C01..'nscl to a minimum. 

2-14 -2-
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(CONUS does not include Alaska and HIlI'laii) 
d. No 'special court-martial within CONUS ./ will assemble 

Hithout qualified defense counsel if. the accused has properly requested 

such counsel. No convening authOrity outside of CONUS may nwke a writ!:,'n 

st.c.ternent explaining why qualified counsel could not be obtained \~ithout 

prior concurrence from the staff judge advocate, acting for the commander, 

of the deSignated commands in whose geographic area of responsibility the 

co,wening authority is located. If the convening authority is not located in 

such an area, he will obtain prior concurrence from the ne.'1rest deSignated 

command. 
unless othen<ise directed by regulations or directive, 

e. When a comm.and requests qu~lij;;ed counsel on a temporary basis, / the 

requesting command will be responsible for funding all costs of per diem 

!i"nd...£r..om_.sllch .... ,aqu;.,-,.e.In€n.~,.. Tn addi tion', the command wi 11 furnish or arrange 

for logistical support while the counsel is serving in a temporary capacity. 

f. When a command requests qualified counsel on a temporary baSis, it 

shollid keep a record of the time the request was made and all further 

devdopments concerning the request in order to insure an accurate chrono-

lO[,i.cal record of att.empts by the government to process the case speedily 

ano without periods of inactivity or lack of diligence. 

g. Staff judge advocates may enter into local arrangements with staff 

juc:gc advocates of local Air Force or Navy installations to exchange the 

usC' of certified, qualified counsel. 

h. Quali.fied counsel will be detailed to all trials by special court-

mar;,.ial of persons protected by the Geneva Convention Relative. to the Tre8tmcnL 

of "risoncrs of War, 12 August 1949 (GPln. 
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'- a. Paragraph 4£, HeN, 1969 (Rev.), states ,in part: "The authoriLy 

convening a 'general court-martial shall; and, I subiect to regulations of 
, , 

/ t',8 secretary concerned, the authority convening a special court-martial 

l d'_Lail a miliLary judge thereto (Art. 26(a»." 

may, 

b. Hilitary judges will be detailed to special courts-martial which 

ai'" not to be recorded verbatim whenever possible with first priority to 

Cnscs involving complex issues of law or fact. Convening authorities will 

detai I the military judge dcsignate.d by the supervising general court-martial 

convening authority acting through his staff judge advocate. Additional 

procedures for obtaining a military judge are outlined at paragraph 9-8£. 

c. The convening authority will provide an appropriate location and 

f" oil i tics for all courts -martial which he convenes. 

--
d. Hilltary judges should be detailed to all special courts-martial 

fco- persons protected by the Geneva Convention Relative to the Treatment 

of Prisoners of War, 12 August 19L,9 (GPW). 

2-15 



2-16. ~cial __ Cou.rts-Martial involving Bad Conduct Disch~es. 

15!:?, MCM, 1909 (Rev.), states in part: "A bad conduct 

may not be adjudged by a special court-'martial unless (1) a military 

judge was detailed to the trial, excep.t in any <;ase in which a military judge 

COu ld not be detai led bqcause of p,r~~i£>al c~)I)di tions or mi li tary exigepcie~ i" i';:, :i4i. 

(2) counsel qualified under Article 27(b) was detailed to represent the 

accused; and (3) a complete and verbatim record of the proceedings and 

testimony was made." 

b. In addition to the requirements quoted above, a bad. conduct discharge 

will not be adjudged by a special court-martial unless the court has been 

convened by a general court-martial convening authority. The statutory 

exception which permits the imposi tion of a bacl conduct di scharge when a 

military judge could not be detailed because of "physical conditions or 

military exigencies" will not be used. 

c. Reporters shall not be detailed for special courts-martial unless the 

special courts-martial are convened by a general court-martial convening 

authority. 

d. There is no requirement for a written pretrial advice prior to the 
discharge 

referal of a case to a spec~al court-martial in which a bad )Conductl can be 

adjudged. (For pretrial advice at general courts-martial see Art. 34(a) and 

Para. 35):., MCM, 1969 (Rev.» 

e. A record of trial by special court-martial in which a bad conduct 

discharge is adjudged wi.ll be prepared, authenticated, and processed as 

prcscri bed in Paragraph 83~, MeM, 1969 (Rev.). 

2-16 
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2-17 • ContE>1'l'ho of· General Court-Martial Rcc(JJ:(1. a. Para-. .. ---.. -'.~ ... --... -.- .. --.-.. ----- ......... --.. -----.------~--.~- ..•. ---.-. 
, 

9 raph 82,~:, MCM, 196'9 (Rev,), states in pa'rt: "UNLE$S O'I'HEH-

Ins!> PRESCIUBTc:D BY ImGUlot,'I'IONS OF 'I'lm SECRE'I'ARY CONCERN}:D I 

'J'W\NSCIUP'i.'S hTEED NO~[' BE VgnBA'J~IM IN THE FOLIDIVING CASES: . . . 
JP 'J~lm PTZOCm:m:CNGS HAVE ru:SUI.'I'ED IN AN ACQUJ:'l''l.'AL OF ALI, 

CflllnGES lIND sp')':C:on:CIITIONS OH n' ~~EmlINIITlm PIUOR '1'0 FIND­, 
INGS WInr PREJUDICE 'J'O 'I'Jill GOVEHNMENT, THE RECORD NEE:D ONLY 

CON~['II:rN SUPJ?ICJENT INPOm'1I1'I'ION TO ES'I'IIBI,ISH Ll'.\vFUL JU1US-

;nc'£ JON O\,IEH THE 1',CCUSED i\l\l]) TIlE OFFENSES; 11' nil': COURT liAS . . 

lIDJ1JDGED /1 SEN'l'ENCE NOT INCLUDING DJSCIJA}(GF:, },ND NO'£ IN. 

EXCESS OF 'I'HNC WlIICH CAN O'l'HEIU'lISE BE I>DJDDGED BY A SPECIAL 

coUn'I'-·MI>R'I'JAJ:', and IF NOT AFFECTING A 

OFFICER, ~1'Im RJo~COHD SHALTJ CON'I'iHN 'rIill 

scn.umD BY 83b IN SPECIATJ COUR'I'-WlRl'IA]:' CIISl':S." 

b. If thc. p):oceedings of a general court-martial have 

resulted in an acquittal of all charges and specifications 

0: ... if termiriC1ted prior to findin9<; wi.th prejudice to the , 
00VC~:llm,'nt, the record of trial will contain stiffic;cnL in-

and ,the offenses. This ,inforlnation will i,nclud? ~~ummary of the lriBl 

procucdings up to pleas and contain the disposition·o[ the case, All doctl-

. '. 

m(~nL(l"y exhfbits rccejvcci· in (:videncc and all allied pttpcrs will be nndc a pnrt 

of the origin{tl 

\ 

• 

. j 



record of trial. DD Form 491 may be modified and used as a 

binder for SllC~1 a record of trial. 

c. If the proceedings of a general court-martial have 

resulted in a sentence which does not inc'lude a discharge 

and is not in excess of that which can otherwise be adjudged 

by a special court-martial, and if it does not affect a 

genetal or flag officer, the record shall contain the same 

matter as prescribed by paragraph 2-7£ of this regulation. 

2-17 -2-
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2_:_1~ Arraignment aE-c:L~Jeas. a. Paragraphs 651'0 and 39£(2), HCH, 1969 (Rev.), 

st~te in part: ,,* * * * If an Article 39(a) session is conducted by 

the military.judge pri.or to asscr,l.lly, t):le arr,llignment may be held and the 

plea of the accused accepted at that time if pe'rmitted by the reeulations 

of the secretary concerned." 

CO",.:,,:d'" " 
* He may also, if permitted by regula tions of the secretary 

* enter findings of guilty upon an accepted plea of guilty." 

b. When an Article 3~~)session is conducted by the military judge 

prior to assembly, the arraignment may be held and the plea of the accused 

may be accepted at that time by the military judge. In addition, the 

mi li tary judge may enter at that time findings of gui li ty upon an accepted 

plea of gUil ty. 

2-18 
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'~ ;)( 2-19, En.lI): of Findings of Guilty Pursuant to Plea., a, Paragraph 70l:, He)l, 

1,09 (R~v,) states in part: "* * * * In a trial by a court-martial wilh 
/' 

\
- mcclbers, a fjnding of guilty of the charge or specification may, if permitted 

r . 

by rE'gulations of the secretary concerned, be e'ntered immediately wi thout. 

vote after a plea of guilty has been accepted by the miiitary judge or 

pr"sident of a special court-martial without a military judge. 

b. In a trial by a court-martial with members, a finding of guil ty of 

the charge and specification may be entered immediately without vote after 

a plea of guilty has been accepted by the military judge or president of it 

special court-martial without a military judge, 

c. No such entry should be made as to any plea of guilty to a lesser 

included offense. 

d, The military judge or president of a special court-martial without 

a mil itary judge shall put the findings of guil ty in proper form following 

the forms indicated in Appendices 8£ and 8f of MeM, 1969 (Rev,) and the 

instructions contained in 74£ and c of MeM, 1969 (Rev,), He should announce 

to the members that the accused has been found guilty on his plea of guilty 

and no vote by the members is necessary. 
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2- 21 Reporter.l?. a. Appointment. Reporters shall not 

be detailed f.or summary courts··martial •. Repor'ters, shall 

not be detailed for special courts-martial unless the 

special court-martial is convened by a general court-

martial convening authority. 

b. Clerical assistance. A convening authority may 

furnish'clerical personnel to assist summary and special 

courts-martial in maintaining and preparing a record'of 
\ 

the proceedings in any case. 

, 
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2 - 23. - !l££lls ~c1 ~~.'£'?.EL2.L~ha175J.£2h~ 0 t ~Cl.l2.0~ co !SL9f .J:.d,-§J . 

a. Charge sheet. t 

,. 

(1) Summary courts-martial. At tho opening sos-

sion of tho trial prior to arraignment the summary court 

officcrwill furnish ~ copy of tho ~harge' sheet, - as re--

ceived and corrected by him, to the accused .. 

(2) Special cOll.rts·-martial. Immediately upon 

receipt of charges' referred to him for trial, the trial 
- . _ \. cause to be _ 

counsel of a special court-martialt-<ill /servcx: a copy of the 

charge sheet, as received and con:octed by him, on the 

''l_ccusec1 and will inform' the defense counsel of the court 

'l:hat this copy has been served. See paragraph 44h, MeN, 

.l.969-(Rev.). 

b. Record of trial. 

-. . . 

(1) Summary c01J.rts-martial. See Para. 2-9b of this regulation. 

(2) Special courts-p1artial. A copy of the record of the 

proceedings of each special court-martial shall be given to the accused 
, 

as soon as it is authenticated (Art. Sll(e) VeNJ). 
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a 0- Geller. :.t1. ,~'Jw officcr immedia'_cly C'xercising 

gcner;,1 court .. ·martial jurisdiction over a command has 

Supcl:visory powers over special and summary courts .. mttr'U.al 

in that command. Scc parayraph 94a(1), MCM, 1969 (Rev.). 

b. Review of 'records of trial. 

(1) When thc convening aut.horit.y does not. cxcr--

cise gCllcral court··martial jurisdict.ion, thc record of 

trial by summary court--marti.al will, afteJ: appropriate 

act jon by the conv('ll.i.ny authority inc J.uc1i.n<] that set .-. 
forth jn pin:agraph 2-9£ and 11fter' pUblication 0[: Lhe 

py.ol1mlgating order, be forwarded c1iree.LJ.y for review, 

on1:iniJrily vlithout letter of transmittal, to the supei:-' 

V:lf;oJY L\nl-.ho:c:lty, l\'J'T'N: staff .Judge l\dvocate. 'l.'he last 

. '.:. : .. - .... '- :.-. 

!"ftc be cumpJ..E'"tec1. A copy of the pronml,ratin9 order wilJ. 

, 
(?) When the convening authox'ity docs not exeJ:-

c~' se general cc ·.lrt-martial jurisdiction, the rcconl of " . 
L·.ial by speeiaJ. eourt .. rnilrtial 

1 " I) f). 
c·..... C"\' 



~T:tl1, eft-or pu.blic::d.:.:i.oD of tbe promulc;atin3 ol'c1cr) b'3 fOr\v<11'd0d for rcvic\V 

to the supc'rvlso}'y tl.uthor:i.tyj t,rrl1'f; StHff' Jud~e Advocv..te. Sec ph:r2.~rp.ph 9J.~(1)} 

HCH"} 19:59 (Rev.). A co}:] of, the p~'onnllGe":tin"e order; 1-r;·).l. be furn5,G1-~:1 .1,./...> t'bl2 

eccuseu. 

(3) Each record of trial by spedal eourt··r.18rtia 1 in "hieh the 

sentence flS !J.ppl'oved by the convenine authority includes n bad conduct 

c1ischu1.'SC, ".,hcthcr SUS1~ei1cled or not., '''ill bc rcvic~'Ted and acted upon :in the 

,-,. 

(/,). . .•.. "? Records of trial by summary 
\' .. 

courts-martial and,records of trial by speci~l courts-

11\<lrtiaJ. not including approved 8entenc,es to bad. conc1uct 

dischal:ge will be reviewed by a judge advocate, norm<l11y 

under the supervision of the staff judge advocate of the 

comm<lnd of the supervisory authority. Upon complc·tion of 

the review and <lny corrective ae1.i.on, the judge advocate 

will no1.e upon the copies of the summary or specJal cour1.-

martial order p:wtnulgated by the convening authori.ty 

received by him the designation of, the command in which 

the rc'vic\'l was accomplishc,d, the date·, the result of thc 

revievi, anel hi8 signature. 
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2-25 .!?LsE.,?_,;Jt0_n":",,oE..-!:"-'.corc1.§._of tri9..~ a,nd related orders. 

Upon eocnpletic.1 of 'review and a'ny co'~rcctive action on 

records of trial by summary court-martial and records of 

trial by special court-martial which do not inv6lve 

approved bad conduct discharges, the record of trial and 

two copies of the initial promulgating order and any cor-

reet.ive orde'rs in the cuse will be filed in the office of 

the stuff judge advocate of the command of the supervisory 

authority. One copy of each order will be furnished to the 

convening authority who will cause it to be transmitted to 

the custodian of the personnel recorcls of the uccused for 

filing in the individual's Military Personnel Records 

J-acket, U.S. Army (DA Form 201) as a semipermunent document. 

On receipt of any court·-martial order or other communica-

tions made by the supervisory reviewing authori,ty after 

t,he initiul order(1 in the case, ",hich affirms the approved 

court-martial findings and sentence, the custodian of the 
, 

personnel records will enter the oJ:der number, source, anel 

date> in item 5~ (a), DA Form 20B, (Insert sheet to DlI Form 

20" 'Record of Court-Martial Convictions), and complete 

the signature block of it:cm 54 (a), DA· Form 20B. If 



t1lC affirmed findings or se.ntence are later changed <i,e" remitted, suspended, 

set aside, or otherwise altered) the custodian will fill out items 53(b) and 

54(b) of DA );:orm 20B. In addition, on r"ceipt, of any court-martial order or 

other communications made by the supervisory reZ,iewing authority or The Judge 

Advocate General after the initial orders in the case, which changes (i,e., 

renit, suspend, set aside, or otherwise alter) any part of the approved court-

martial findings or sentence, the custodian of the personnel records will 

make pen-and··ink changes in the current entry in DA Form 20B to make it con-

form to the change in the findings and sentence of the court. The custodian 

will then enter the order number, source, and date in item 53(b), DA Form 20B, 

and complete the signature block of item 54(b), DA Form 20B. If all the 

findings and sentence are set aside during appellate review or as a result of 

an application for relief under Article 69, all entries pertaining to that 

trial will be deleted. One copy of an ardor in which any supplementary action 

was taken will be transmitted to the accused. One copy of each order per-

taining to an enlisted accused will be forwarded to the U.S. Army Personnel 

Services Support Center, ATTN: AGPE, Fort Benjamin Harrison, Ind. 46249. One 

copy of each order pertaining to an officer tried by special court-martial will 

be forwarded to The Adjutant General, ATTN: AGPF-F, Department of the Army, 

Washington, D. C. 20310. 
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2C 26. Ccr.tification and Utilization of Lawyers. a. Commissioned officers 

who are not members of The Judge Advocate General's Corps who possess legal 

qUillificalion,s in the sense of Article 27b( 1), UCMJ, may be certified for duty 
, .. -, 

as counsel hy The Judge Advocate General. Detail of such officers as counsel 

wi; 1 be une;er the direction of the Staff Judge Advocate acting for the 

general court-martial convening authority to which they are assigned or 

at~ached subject to the concurrence of the certified officer's commander. 

b. Staff Judge Advocates of general court-martial jurisdictions will 

submit resLlme~ of. legal qualifications including an affadavit or certificate 

aL:esting to admittance to practice (Article 27(b), UCH]) and exp<erience of 

officers recommended by them for certification to: Headquarters, Department 

of the Army, Office of The Judge Advocate General, ATTN: Career Management 

Division, for review. 
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2-2~·. Rating of Court Members, Counsel, Military Judges, 

and Appellate Military Judges. a. Court members and 

counsel. Article 3712, UCMJ, prohibits the consideration 

or evaluation of the performance of duty of a member of 

the armed forces as a member of a court-martial in the 

preparation of an effectiveness, fitness, or efficiency 

report on that member. Article 3712 also prohibits giving 

a less favorable rating or evaluation of any member of 

the armed forces because of the zeal with which such 

member, as counsel represented any accused before a court-

martial. See paragraph 1-4.9: and h, AR 623-105 and para-
" 

graphs 5-25 and 5-35.9 of AR 600-200. 

b. Military Judges. 1. Military judge of a general 

court-martial. Article 26£, UCMJ, provides that, unless 

. 
the court-martial was convened by the President or the 

Secretary concerned, neither the convening authority nor 

any member of his staff shall prepare or review any 

report concerning the effectiveness, fitness, or efficiency 

of the military judge of a general court-martial which 

relates to his performance of duty as a military judge. 

" 

2. Military judges of special court-martial who are , 

assigned to the U.S. Army Judiciary will be rated as 



provided by the U.S. Army JUdiciary. 
t 

3 .. A military judge who is not assigned to the U.S. 

Army Judiciary will not b0 rated nor his report indorsed 

or reviewed with respect to his conduct as a military 

judge by the convening authority or any member of his 

staff. See paragraph 1-4i, AR 623-105. Paragraph 4-2a(8), 

AR 623-105 provides that the performance of duty as a 

military judge of a military judge not assigned to the 

U.S. Army Judiciary will be evaluated by such military 

judge as is desig~ated by HQ., U.S. Army Judiciary. 

c. ~ppellate Military ~udges. Article 66~, UCMJ, provides that no member of a 
Court of Military Review shall be required, or on his own initiative be permitted, 
to prepae.; approve, disapprove, review, or submit, with respect to any other memb,r 
of the same or another Court of Military Review, an effectiveness, fitness, 
or efficiency report, or any other report or document used in whole or in ~" 
for the purpose of determining whether a member of the armed forces is 
quaUfied to be advanced in grade, or in determining the assignement or 
transfer of a member·of the armed forces, or in determining whether a .ember 
of the armed forces should be retained on active duty. 

I,. ' .. ' ) ) \ .- J • 



Rel!ll"st for and notice of Article 39(a) sessions. _._._"- ' ___ 0 __ - Article 39(a) 

sessions will be called on order of the military )udge; hm/ever, either the 

trial counselor defense counsel may make application to the military judge 

to have such a session called. (Sec 9-5Q) When counsel requests an 

Art :i.clc 39(a) session he should notify the military judgc and opposing 

counsel of the matters he intends to raise. Counsel are encouraged, when 

deemed approprIate, to submit briefs to the military judge and opposing 

cocnsel prior to Arlicle 39(a) sessions, outlining and citing authority for 

the positions they intend to take. In requesting an Article 39(a) session, 

counsel should give opposing counsel adcquate opportunity to prepare. The 

foregOing does not preclude matters other than tho\e contained in the 

counsel's notice from being raised and disposed of at the Article 39(a) 

session. 
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The genoml instrtlctiol1(\l 01' :i,nformational courses, in military justice 

excluded frOln the genc"'ll prohibitions cOlltd-ned'1n .\t"t:iclc 37(a). UCi'U. arc 

the courses author.ized by AR 350-21:1. tlo OthCl' instr.uctior. in authodzed. 

'this doe" not restrict, hnwevcr, the prcpal'aUl'n of court.mm:U8,l personnel 

as o·Jtlincd at paragraph 2-22 of this regulation. Court members. while 

elcted.led to a functioning cOurt may not under any circumstances be oriented 

or instructed concerning thc.:l.r j.mrneeliat;e respons1bilil:i"s in court-Pl9.rtial 

pl'occedings mf.cept by the DlilHary judge or the predel''''t of a spc<;1al 

couri:-rlarti"l ~1J.thout (l military judge in open COU1"t. 

\ 
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1;2 «I) of the Unifonn Code of Nilitary Justice and va:c.i.ous 
.. 

I'ar'1.9r"ph~; of the HCf1, ):969 (nc;v.). It prescribes tho 

form of the ,oaths to b<!ac1ministcred t.o personnel of 

COU:(tf3.-rnarUaJ, the time and place 0,[ tak~_ng the J:eo f: , and 

othc2J: 'procedures re lcrtec1 to oa th5. 
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1969 (Hev.) p):ovides: "t. 

All cQull-marlial personllc1, 

COUllscl, defense coun~el, assistant defense couIlseJ_, 

. the):r dutie~ f~ithfl;lly(I\~t.42 (a)). Additionally, an 

.' individual c1efense counsel, military o:r civilian, shull 

\..t:ake a similar oath. '* '* '* '*" 

b. p<l):u~r:raph l12~ of the MeM, 1969 (n.ev.) p:rovides: 

I: c. SC'c~~.~c.:..~"-~~~:.-~1._];E.~L~03\t,i:.C2~l.:?. As to all cQu:ct-martic.tJ 

p2n:onnel requ.i.J:ecl to be sworn, Article 42 (a) sp2cific"Uy 

p:rovick:s that rcgulationc; of the Scc:l.'et:arY conc('rncd ~;h,tl J. 

Feescr i.be the fo llowing: the form of the oath; the ti.[llC' and 

pliJce of the taking thereof;. the' manner of rccorcling siHne; 

. i:.ne! v.'hcthe;( the oath shall be taken for all cases in vlhich 

-LlIese' dut.ies are to be performecl, or [or a pZlrt.icular. Ci1se. , 

Such sccrct21riaJ. regul~ltions nl~ly also prescri.be siroi.lar 

provisions uS to the oelt.h to be taken by inclividu211 counsel, 

rnili.tary cn: c5.vilian. In the cuse of ce]:ti.f'iec1 1('9itJ. PCTSOIl" 
, . 

. , 
'~----~-----------------------------'-------T--'--------------------' 
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, 

mClY pr.ovide' for the ac1ministrclt.ioll of an oat.h Oll a one-

time bilsis (Art. 42 (a». UnJ,e:;;s pro'vic1ec1'ot.herwise by 

re0ulaU,()!1s of t.he Secr.etary concerned, it is not required 
,~J~; I " 
" ,( that the oaths to court.-mart.ial personllcl be administered 

,\ir: the presence of the accused'~ '* '* '*" 

c. Xt is not required, that oaths to court'-rnarU,al 
, 

personne J. be ac1min ~,st.erec1 in the pl.'esence of the accused. 

\ 

" 

-' 
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19(,9 (Rev.), provides; ,,* * * * Under regulatiorls of the 

Secre·ta:cy concerned the trial counsel may, prior to sen-

tencing, obtain and present to the military judge any 

personnel records of the accused or copies or summaries 

thcreof. SummarieD of such records Vlill be prepared and 

aul.:hcnt:icat.cd by the custodian thel:eof as provided in 

Ap)x,ncUx 89.. Personnel records of the accused include all 

t.hose recordc: made or maint<linec1 in accordance with depart-· 

men':.,,] rcgulations whici1 reflect the past conduct anc1 pe:c-

fonnancc of the accused. If the accused objects to the data 

as being inaccurah, or incomplet.e in a specified melterial 

particular, or as containing certain specified objectionabl.e 

matte):, the military judge shall determine the mat.t.er. Ob-· 

jecU.ons not asser·tec1 Vlill be regarded as v7ilivec1. The 

accm;cc1 may submit in rebut.tal any mutter which roflects on 

deter mille sent("lcc, t.he military judge ,lIay admi.t for their 

CO)) S ic1cra ti.on any information from thef,e rE'con1," which 

reflecte", Uw pa"te conduct and pe.rformance of 1:h0 acctlfle.cl. 

fl"c/O ,/. ' 

I 
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b. PO-:: or to ncntcnci,ng, td,111 counsel Ivill obtain and present to the 

mi Ii t" ry judge, for usc by the Dcntcnc:l.ng Ilgency,' (c:ourt m,,,,,bm,r; or mil itary 

judr;cc sit: tin:·; .. 10ne) ll'lthcnt:l(;!ttc(l sllrnm,<r:l.es or 'co1'i f!S of the personnc 1 , 

recolds of the accused M prcBcribc!d in para. 75:1.. HGH, 1969 (Rev,). Only 

the follo~'d.ng rcco:r.'dG mtl.y he usc~.t for th:t.o PU1-POSC! 

(1) D!I Form 20 for enlisted mer~bcl:s and DII Forra 66 Cor officer::;. 

(;1) Records of puniDhrnent; under Article 15 requln,t! by regulations 

to be, retni.Jwd j.n I:lw accused's field loJil:ttm:",)' Personn"l RecoTd~ Jacket 

(DII Form 201). 

(3) F'or purposes of rebuttal, any record In an L'.oc.L\ned' s field 

HiliLlry P<!Tstnncl Rec(>rds Jacket (D1\ Form 201). (l'Ms dOGS liot limi.!: the 

righi' of the prosecution or defense to of.ic·x ev1.dcnce in rebutt.:\l uncle,· the 

prov5sio!1:l of p,1ra. 7552.. He}l, 19C9 (Rev .. » 

c. OrIgIn"J. record:; m"y be presented in Heu of copies ~Iith permission 

to G,.J)stHutc. copies 1.n the reeonl. For uuthenti,oation of origi.!l;J.l copies 

or s;;mrlD,rics sec para, 'iA3b( 2). liGH, 1969 (Rev.). 
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b~ set for trial on the same or succeeding days during 

"Lerms of court" at specified locations. 
" , 

b. :'2pecj~LC..?urts-Martiar. Milit'ary judges of special 

courts-martial will preside over special courts-martial to 

which they are detailed. Prior to each trial by special 

court-martial to which it is desired to detail a military 

judEe, and as early as practicable, the convening authority 

or his representative shall make a request for a military 

judEe to the staff judge advocate of the general court-martial 

a~thority informing him of: 

(1) The nature of the charge; 

(? ) ~'he estimated duration of the trial.; 

( 3) The proposed date and place of trial; and 

(II) Any special factors bearing upon the request. 

~'he staff jUdge advocate will notify the military judge who 

hus primary responsibility to preside over general court-

martial in that jurisdiction whether it is contemplated that 

the special court-martial will be convened under circumstances 

V:'lerein a bad conduct discharge may lawfully be adjudged 

in the discretion of the court (See Para. 2-16). In such 

CiI.ses, the request will be acted upon as thouEh it wore a 

request for a military judge of a general court-martial, 

except that a military judge of a special court-martial 

a~lsigned to the US Army Judiciary may be provided. 

11 
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_~ a',' other cases, the miljtary judge of the general court­

martial judf,diction will arrange fhe availability of a 

Military judge over whom he exercises this administrative 

responsibility. If one is available, the staff judge 

advocate will be informed. The staff judge advocate will 

• then follow the procedure outlined in paragraph 2-l3b. If 

<; military judge under the administrative control of the 

military judge of the general court-martial jurisdiction 

js not available, the Area Military Judge will be so notified, 

and upon notification will provide a military judge or inform 

the military judge of the general court-martial jurisdiction 

that none is available. The staff judge advocate will be 

notified accordingly. If a ,military judge assigned to the 

US Army Judiciary is not available, the staff judge advocate 

will provide a military judge not assigned to the US Army 

Judiciary, if one is available, and make any necessary 

arrangements for funding of costs and per diem travel 

allowances. 

c. General. Upon his being detailed, the miUtary 

judge will be furnished a copy of the convening order, a copy 

of the charges, and other related documents as required by 

him. Thereafter, pretrial, trial, and post trial arrangements 

will be made between ,the military judge and the convening 

authori ty f S representatives or counsel, as appropI'iate. 
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