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LEGAL SERVICES

MILITARY JUSTICE ‘;

Effective 1 August 1969

AR 2710, 26 November 1968, is changed as follows: ‘
1. This change adds a new clupter 13 which establishes procedures for making \
application for velief under Article 69 of the Uniform Code of Military Justice |
ancl preseribes form for wse therewith.

2. New material is indicated by a star.

3. Addnew pages 13-1 through 12-5.

1, ile this ehange sheet in front of the publication for reference purposes.

The proponent agency of this regulation is the Office of The Judge
Advorate General, Users are invited 1o send comments and suggested
improvements on DA Form 2028 (Recommended Changes to Publications)
to The Judge Advocate General, ATTN: JAGJ, Department of the Army,
Washington, DC 20310.

By Order of the Seeretary of the Army:

W. C. WESTMORELAND,
_ (Feneral, United States dvrmy,
Oficial: Ohief of Staff.
KENNETH . WICKIIAM,
Major General, United States Army,
The Adjutant General.

Distribution:
Aetive demy, N and TSAR: To be distributed in accordance with DA
Form 12-9 requirements for AR, Legal Services—A (qty rar block No.
50).

“This change supersedes DA message 884943, 24 October 1968,
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*CHAPTER 13

APPLICATION FOR RELIEF UNDER ARTICLE 69 OF THE UNIFORM CODE
OF MILITARY JUSTICE, TITLE 10, UNITED STATES CODE, SECTION 869

13-1. Purpese. This chapier establishes proce-
duves for making application for rvelief, on the
grounds set forth in paragraph 13-2, from the find-
ings or sentence, or both, of o court-martial case
\\]11{‘11 has been Buall y reviewed, but has not been
reviewed by the United Smtm Army Court of
Military Review (formerly Board of Review).
13-2. Authority. Article (i9 of the TUniform Code
of Military Justice (10 T.8.C. 869} provides that:
“Notwithstanding section b(() of this title (article
76), the findings or sentence, or hoth, in a court-
martial case which has been finally reviewed, but
has not been reviewed by a Court of Military Re-
view may be vacated or modified, in whole or in
part, by The Judge Advocate Gcner al on the
ground of newly discovered evidence, fraud on the
court, lack of jurisdiction over the accused or the
offense, or error prejudicial to the substantial
rights of the acensed.”

13-3. General requirements, . A request for re-
lief under that portion of Article 69 set forth in
this cliapter is not & part of the appellate process
in a court-martial case; and no application for re-
lief under the provisions of this chapter will be
considered until the court-martial from which re-
lief is sought is final. Finality is determined in
accordance with Articles 65, 69, and 76 of the Uni-
form Code of Military Justice {10 11.8.C. 865, 869,
and 876). A swnmary court-martial case, or spe-
cia) court-martial case not including an approved
bad conduct discharge, is final when reviewed and
found to be correct in law and fact by a judge
advocate. Sce paragraph 94¢(2), MCM, 1969
(Rev.) and paragraph 2-24, A general court-
martial which has not been reviewed by the United
States Army Court of Military Review {formerly
Board of Review) is final when examined in the
Office of The Judze Advocate General, and found
to be corveet in law and fact (para 105, MCM 1969
(Rev.)).

b. Retief under Article 69 and this chapter is
authorized only where at least one of the four
orounds set forth in paragraph 13-2 has been
established to the satisfaction of The Judge Advo-
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cate General. Application for relief on other
grounds in any case final within the meaning of
Article 76 should be addvessed to the Army Board
for the Correction of Military Records. See AR 15~
185 section 1552 of title 10, United States Code.
Denial of relief by The Judge Advocate General
upon application under the provisions of this chap-
ter does not preclude application to the Arny
Board for Correction of Military Records upon
proper grounds.

13-4, Form of application. . An application for
relief should be submitted on DA Torm 3499 (Ap-
plication for Relief from Court-Martial Ifindings
and/or Sentence under the Provisions of Title 10,
United States Code, section 869), Forms may be
obtained through normal publieations supply
channels. The form should be prepared in accord-
anee with the requivements set forth in d below, as
illustrated in figure 13-1.

b. Txcept as approved in this paragraph, the

application must be signed by the individual con-

victed by court-martial. In those cases where the
convicted individual is deceased, incapable of mak-
ing application himself, or where his whereabouts
are unknown, The Judge Advocate General may
permit application to be mftde by suel person as he
shall determine to be competent and suitable, and

_to have a proper interest therein, mcludmg, but

not limited to, a spouse, parent, or relative of the
person convicted by court-martinl substantially
affected as a result of the findings or sentence, or
both, which the applicant maintains should be
vacated or modified.

¢. ‘T'he application must be submitted under oath
or affirmation executed before an official author-
ized to administer oaths, A notary publicis usually
authorized to perform this function. See section
2908 (c) of title 5, United States Code. Military
personnel on active duty may execute the applica-

tion before a judge advocate or other officer au-

thorized by Article 136(a ) of the Tiniform Code
of Military Justice (10 U.S.C. 936 (a) } to adminis-
ter oaths, Ix nowingly making o false statement in
comiection with an application for relief can be
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punished by a ‘-l( L00 fine, 5 years Jm]msmmmnt
or both (18 T7.5.C0 1001).

. The :Lpphc;ltm.n will contain the following
iformartion:

(1) Name of the ndividual convicted by
court-nartial

(2) Hiszervice number, if any.

(33 Tz Social Seeurity seconnt number.

(4) Ilis present rank or grade if on active
duty or retived (“ret™), or Yeiviling, ™ or “deceased,”
as applicable.

(3} Dateof trial.

(6) Place of trial.

(7) The name of the organization convening
the court-martinl y e.g., “Tleadquarters, 1st Battal-
1on, G6th Inlaniry, 20th Tnfantry Division, Fort
Blank, MO 635809,

(8) Type of court-martial,

(M) Articles of the Unilorm Code of Mititary
Justice (or Articles of War, where applicable) al-
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Tegedly violated, and a brief deseription of the

offenses charged; e, “Charge T: Art, 121—Lar-
ceny of $50 at Fort Blank, MO, on 21 Oct 68, from
PIC Charles Smith. Charge IT: Axt, 184—Posses-
gion of marvihugna at Fort Blank on 26 Oet 68,

(10) Pleas enterved to the charges and specifi-
s tions,

{11} Findings of the comrt-imartial, sentence
adjudged, and any later modification of the find-
ings or sentence by the convening ov other appro-
priate authority; e.q., “CH. I: NG as charged;
guilty of wrongful appropriation of %10 from
PFC Charles Smith at Fort Blank on 21 Oct 68.
CIL. II: Guilty. Sentence: Confinement at hard
labor for 6 months, forfeiture of $73 pay permonth
for 6 months. Confinement suspended on 20 Feb
69, for & months, with provision for autematic
remission,” _

(12) A description of the ervors asserted, in-
cluding relevant facts. Legal authorities to AUp-
port (Lpplzcantﬂ contentions may be included in
this recital of alleged error, which may be pre-
sented in the form of a legal brief if applicant de-
sires. To be eligible for reliel under Article G9, the
error alleged must be one encompassed by at least
one of the four grounds set forth in that article:

(¢) Newly discovered eovidence, sce para-

graph 1094(2), MCM, 1969 (Rev.) ;

(&) Fraud on the court, see paragraph
1094 (3), MCM, 1969 (Rev.) ;
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(¢) Lack of jurisdiction over the accused
or the offense, see chapter IV, MCM, 1969 (Ttev,) ;
or

(d) Error prejudicial to the substantial
rights of the accused, see Article 59(a), Uniform
Code of the Military Justice {10 L8.C. 859(a);
paragraph 87¢, MM, 1969 (Rev.).

The burden is on the applicant to show that under
the particular circumstances of his ease apph(-able
law warrants relief,

(12} Relief requested,

(14) Name and address of conusel, if any,
who prepared the application for applicant.

(18) Apphicant’s address at tine application
is filed. Applicant should notify IHeadquarters,
Tnited States Army Judiciary, Oflice of The Judge
Advocate General, AT'I'N : Iixamination and New
Trials Division, “ ashington, DC 20315, of any
change in address while this application is under
consideration.

(16) If available to applicant, a copy of the
court-martial order promulgating the findings,
seutence, and action of the convening authority
in the case, and a copy of any later modifying
order(s).

(17) All matter which applicant desires to
submit in support of his application, including,
but not limited to, affidavits given under oath, of-
ficial records, other documents, and memoranda
of law, tending to support the errors alleged.

(18) Signature of the applicant,

(19) Signature, authority, and where appli-
cable, the scal of an authorized official attesting
that the application was executed by the named
applicant under oath or aﬂirnlatlon, and the date
of exceution.

(20) A copy of the record of trial, if avail-

able, in connection with application for relicf from

the findings or sentence, or both, of a summary
court-martial tried move than 1 year before appli-
cation is made, or a speeial court-martial tried
more than 10 years before application, A pplicant’s
copy of the vecord in other cases, including those
tried by general court, should not be submitted,

15-5. Submission of application. ». YWhen the ap-
plicant sceks relief from the findings or sentence,

or both, of a snmmary or special court-martial,

and ab the time of the applicalion'is a merber of
the command which convened the court-martial, or
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of a nuit within the same general court-murtial

jurisdiction as the command whieh convened the
court-martinl, the application will he submitted
throngh the office of the staft judge advocate of
that general conrt-martial jurisdiction. That of-
fice will forward the applicat ton, together with the
original record of trial, copies of all conrt-martial
orders I the ease, any watter related to the al-
legations of the applicant, and pertinent and ap-

propriate comment on these allegations, to the

United States Army Judiciavy.

b When the applicant secks relief from the
findings or =entence, or both, of a general court-
raartial amenable fo veview under Article 69 and
this regulation, and at the time of his appiication
is w member of the command which convened the
court-rintial, the applieation will be submitted
through the oflice of the staft judge advocate of
that command, which will forward the applica-
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tion, with appropriate comment, to the United
States Army Judiciary.

. All other applications will be submitted di-

rectly to The Judge Advocate General, Depart-
ent of the Arny, A'TTN: Examination and New
Trials Division, Tnited States Army Judiciary,
Washington, D 20315,
13-6. Advice to applicants. #. Timel ¥ submission
of applications for relief is urged. The applicant
bears the burden of establishing an alleged im-
propriety. As time passes, it may become difficult,
if not impossible, for the applicant to cstablish the
facts upon which relief could have been granted.
Allegations of impropricty, standin g alone, usually
will not be sufficient to warrant. relief,

b. Military personnel : Consultation with a mem-
ber of The Judge Advocate General’s Corps, when
available, before preparation of an application for
relief, is encournged.

C 4, AR 27-10
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APPLICATION FOR RELIEF FROM COURT-MARTIAL FINDINGS AND/OR SENTENCE PoeNET HumBER
UNDER THE PROYISIONS OF TITLE 10, UNITED STATES CODE, SECTION 869
For use of this form, see AR 27-10; the proponent agency s Office of The Judge Advocote Genearal. (Fer TJAG use)
Feead instructions on reverse side BEFORE compieting application,
1o NAME OF CUNVICTER PERSDN floet-Tirst- middl» inifial) 2. SERVICE NUMBERN 3. SOCIAL SECURITY
ACCOUNT NUMBER

Doe, John D, RA 12 345 678 | 987-65-4321
A PRUESENT GRADE -(-3“ STATUS 8, CDATRE GF TRIAL 6. PLACE OF TRIAL

FVT E-1 20 Lov 1968 Fort Blank, Missouri

PLCOMALT CRNYENING COURT-MARTIAL

13, 1st Battalion, 66th Infantry, 20th Infantry Division, Fort Blank.

B TYPE GF COURT-MARTIAL I BENERAL X|sPECtaL [ lsummar v .
9. OFF NS L(S) CHARGED fAsticle, and brinf dascription of offense) 10, PLEALS)
CH. I: Art. 121 - Larceny of $50.00 at Ft. Blank, Mo., G
on 21 Oct 68, from PEC Charles Smith.

CH, II: Art. 134 - Possesslon of marihuena at Ft. Blank, NG

Mao., on 26 Oct 68,

1. FINCINGS OF THE COUAT-WARTIAL, SENTCHEE AQJUDGED, AND LATER MOQIFIG ATIONS, IF ANYL

CH. I: NG ma charged; guilty of wrongful appropriation of £10.00 from
FFC Charles Smith at Fort Blank on 21 Oct 68. CH. IT: Guilty.
Sentence: Conlinement at hard labor for 6 months, forfeiture of $73.00
pey ver month for & months, Confinement suspended on 20 Feb 69, for

3 montha, with provision for automatic remission.

12. 1 BELIEVE THE [FINDINGS AND] SENTENCE (atrike ou¢ boxed words if inapplicable) M THE ABOVE NAMED COURT-MARTIAL WERE
NOT 1M AGCORDANCE WITH LAW SECAUSE:! (Stare {ully the error you baliave occurred, which must relaie 1o at least onw of the lour grounds
set forth In Articly 69.)

Henrsay testimony concerning uncharged acta of misconduct was admitted
azalnst me, over the objection of my counsel. As the record shows (R.7)
my platoon sergoent testified that he had heard that I had stolen
$50.00 from PFC Smith and smaller sums of money from cther soldiers,
The president of the court erred when he overruled the oblection of my
eoungel. The error was prejudiciel, I assert, for thers was evidence
from two witnesses (R,.%,9) that Smith loaned me the money, and had a
grudge apgainst me sinece I made E-4 and he didn't., Without the pre-
judieiel hearsay, I would not have been convicted of Charge I. As to
Charge 11, no evlidence was intreduced te show that the substance found
in my foctloéker was, in faet, marihuana, It actually wae green

ten. The testimony of PFC Jones (R. 6) that I had told him thet it was (#16)

12 ALLHEF REQUESTED

Findings and sentence set aside,

14, HAME AND ADORESS OF COUNSEL ASSISTING WiTh APPLICATION, IF ANY! (Includs ZIP Cade)

Ncne.
1% ENCLOSED AITE:
X A COPY OF COURT'MARTIAL OROER(S) IX{SWORN AFFIOAVITS, DOCUMENTS,
FROMULGATING RESULYT DF TRIAL, AND ORH CTHER MATTERS IN SUFPOHRT
LATER MODIFICATIONIS), IF ANY., OF CLAIM.

and in any event, his testimony would not be sufflcient evidence to sustein the con~
viction of Charge II,
{# 15 cont'd!: Inclosed are (1) Memcrandum of law presented to the ct. by my counsel

green tea, only brew and drink it,

to REMARRS(F 12 cont'd: HMerlhuana is hearsay as to the actual identity of the substance;

showing why platoon sergeant's testimony was inadmissitle; (pretrisl sworn statement of
PFC Jones to CID. Note that in INCL 2 Jones stated that he had never seen me smoke the

DA .5".3499

Figure 1 3-—-1:
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Chapter 13, Amy Regulation 27-10, whichis extracted, in:
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2 Article §9 of the Uniform Code of Military Justice (Title
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+ Applicant’s entry Iy ITEM 17 should describe the error(s}
og whi‘::‘l’f t?-naanrequcstyfor rellef is baged, Relevant facts which
Support the applicant’s contentions shnu.'[}d be included. Legal
Authorities may be presented {n this section, or may be attach-
ed in the' form of & legal brief, If applicant desires.” Other
matters tending to Bupport applicant's allegations of error or !
impropriety. including, but pot limited to, sworn affldavits,
(official récords, and other documents, may be attached, and
ishould be listed [n ITEM 16,1 The applicant bears the burden
of establishing an alleged fmpropriety, Unsupported al[cg_atiuns
of matters outside the record of trial will geldom be sufficient
to warrant reljef.

7. A copy of the court-martial order promulgating the findlngs,
8entence, and action of the convening authority in the case,
and A copy of any later modifying order(s), if available ta the
applicant, should e submitte] with the application.

8. A copy of the record of trial shoyld ba submitted |n on-
nection witly application for relicf from a 8ummary court-martial
‘tried mare than one year before application is mnde, or a special
rourt-martial teied more than ten yeurs before application, if
tvailable, Applicant's copy of the record in other cases, In-
cluding those tried by generat court, should pot he submitted,

% If the applicant i3 & membar of the command which con.
voned the court-martial, or of a unjt within the sume ®eneoral
court~-martial juriadiction, the application should be submitted
Ahtough the office of (he Btalf judge advocate of that general
court-martial Jurisdiction, In all other cases, applicationy win
bo submitted directly to The Judge Advacate Ganeral, Depa_rt-
ment of the' Army, ATI'N: Examination and New Trials Divi-
sien, United States Army Judiciary, Washington, D, C, 20315,

A& Submit only the original of this form,
‘1. Type, orprint all entries {n ink.

12. If space allatted {g ]nsufficient, attach additiona] sheet{a},
Indicating item namber continued thereon,

13. Complete aly items; if insppticabre, enter “'NONIZ, »»

14. Applicent should send netice of change in address while
application is pending to The Judge Advocate General nt the
address shown in instruction 9 abowva, y
15. Applicunt will be notified of receipt of appllcation by the
Judge Advocate General, and the result of review, when com-
pleted,

ction over the “ccused or the
¢ substantiaf tights of the

en (1) the <caurt-marttal from

abave has beep established
Advocate General, A Summery

ot been reviewed by thao

ary Review {formorly Roard
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