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This issue contains opinions and other 
material' in the following categories: 

1, Opiriions of the U. S. Court of Military 
Appeals. 

II. Federal Decisions. 
::' if 'f', " 

II~.,';I30ard. Qf Review ,Decisions. 

IV,Grants and Certifications of Review. 
')', , 
Vo' TJi\,G Actl9ns' Under Article 69, UCMJ. 

VI; Reserve Affairs. 

VII. Mis¢ellanllO,us. 

I. OPINIONS OF THE U. S. COURT OF ,MIL. 
I'lM.RYAPP·EA;LS. 

~,,~~201¥C~;UCMJ art. 81) ~ccu~d Has 
ie" N"~l~~tro Have Counsel P,rjlsent ~t Gov· 

e~,",',., ~,"i', t.'''~")I,,Y, ',F, ,h, ia" ,triC Examinatio, ,'l!t,~ liJst",J:U,', etlon qn ,. l?~~ Qllinion Testimony Was Proper. 
C!n# ";$i,tate~ 11., Wils?n, No. 21,302,,21 Jun. 
1~9")\\lfiH~~dYl;as, tried, by a a:en~ralcour~. 
ml\rtilll ,t9,r"th~ .premeditated murd'F ,of hiS 
wife. He was found not guilty of premeditllt!ld 
murder but guilty of the lesser offense of un­
premeditated: ir!iuulle'r.iae Was senteneetl' to a 
dlshonorlliblli 'disllIilltig,el'itdta:l forfeitures;' cOn· 
finement aHarA IIiOO\Ufdt'tw'enty-five yeli;l's, 
and rilductiori' to' the:{1<i#e~ti"el\1isted grlilI~:" 
Because of errors j\riot1l\~Wtlliilr hel'e,i'hi~el'. 
mediate appellate authb1'fW~S','~~duced~ei:hon~ 
finllfu~ll~' to three years]: i.~ ,v;:',,' ":, ':' .,' 

~~~~~~~.!~tif:m~2~~~i~t~~f~~:~£\1~i· 
';,1Jto LS,h) '~~~IO\ljl" . re,!ati~r'~'~(J!,i~~:~~t';t~; 8.I.\«tIlI~M,C/}J~~~Il,to ThjlJ l\I\fIlJ~~~ORft~'! 
G~nel~~q~I\!I"I, U.S. Army, Ch.IH'M~"'~II!11t, 
Virginia 2~!Pl.< Cojll~~ oLthe ~ateri\l\s .dl., 
g~stedl,lfit\,~~lt'U,,' ,!Ii !lit\,,' 1l1l1lit 18ire' noliWMIa:liljil f!1ll"lII, ',,'. 
the:S(lh~\{~W:f(llI\\'lImet' ma)' 'beJlc'lt~d~ 
69.~~1 J*tlS:\l[t$II:(*P'!I(~I~1 ',ierj' (DA 'Pam':,!iIr"69~1 
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ev~luation. ,Hospital officials did, not inforw 
him that he had the right to haye 'coullsel' 
present. Acc,used refused .tohave X.rays, he 
refused psychological testing, he refused parts 
of his physical ex~mination" and, he stopped 
the, questioning at various points .in the, exami­
nation. He gave no information 'concerning 
the alleged offense or his relationship ;with his 
wife. Apparently,' thEl< ,'interviews consisted 
entirely of subjects such 'as accused's back. 
ground, his work, andcurte.nt~vents. A three­
man medical board,after 'considering these 
illte~views, accused's records, and the article 
32 investigation file, concI1.l(\edt1!\lt accused 
was tit to stand trial andwas . .)egally sane at 
theti'llleo~ the offense. 

At trial, two psychiatrists testified. for the 
defense and agreed that acused,atthetime 
of the offclUse, experienced a'tot!il'illabilit~to 
adhere to th~ right. In rebuttl\l~:~h~ <;oyeZ:n­
ment call~d~ieut!lnallt ColonelHoOhe med­
ical board. ,referred to above"as,: all ,elQpert 
witness; JIle- was asked for an: opf.nion ,based 
solely on the 'health and files of accused lind 
the statements of'\vitnesses, In additiQI\;he 
expressed an opinion based on a' re/idinll'" of 
the transcript' \ltidthe testimonyofihe)P~Y­
chiatrists retained by accused. Tbe h\.w o'ftilli!r' 
instructed Dr: H not to mention whataceused' 
said duringtb'e iritervi~'ws, or even th~t ll~hM 
intervie\ved him. Dr.' H testified tha.~ he fbUIld 
accused to be :Iegally 'sane,atall·times.,])rj this 
appeal, accusedtlCliltended that· ·the· dotltbrs 
who .int~rviewedh,i.~ h~d a d~ty'!d'.w:~rn.,Wm 
of hiS rlglittp. c9u~sel"and hl~ J;I!fn~:,fO"h~ve 
counsel p~esent dU!l'I~g· the, intervilliWt$. " " 

In rejecting accus~d's argu1l\Jil~~.t~~; 09~rt 
cited its recent decision in rJnit~i/; S~f!,~e~ .. v. 
Babbidge, 18 U.S,C.M.A. -,39:.ClMl:El;;-..... 
U1969, digested 69-12 the 
Court held that lin 
to submit to 
Government as 
presenting 
raiSe an Issue as' to 
had not been denied the ,; . 
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31. It was held that when an accused opened 
his mind to a psychiatri~t· in an attempt to 
prove temporary insanity, his mind was 
opened for a sanity examination by the Gov. 
errimellt and his' action constituted a qualified 
waiver of his right to silence under article 31. 
The Court's decision in Babbidge was heavily 
influellced by the reasoning found in United 
States v. Albright, 388 F.2d 719 (4th Cir. 
1968).' In Albright, the courtrejectedac· 
cused'sargument that his right to counsel 
had b.eelf abridged with these words: 

State y., Whitlow .... ~45 N.J. 3, 210 A.2d 
7~,3 (1965)] 1I0lds that a defendant has no 
fe4eralor state constitutional right to have 

'his attorney present during' a psychiatric 
exatninationcondlicted a~ the instance of 

'. the'prosecutor. In this conclusion we agree. 
From the intimate alld:,personal nature, of. 
the examination, we are satisfied that, ex­

"cept in the unusilal·case,..,the, presence of a 
third,party, in aleg~J,andnon-medical ca· 
:pacity, would. seve.r.elylinYt the efficacyo~, 
tne elCamination. an(! that if defendanfs 
privilege ltg~blst sillf"incrimination is' gj\ieIi' 
full efl'ectwith regard' to his inculpatory 

. statements to ,his: examiner, the nee.d for the, 
presence oji,anattol'neyis. obviated. We:filid 
no error in t)lef~~lur,e to permit defendap:t~s .. , 
counsel to be present during his exatriil\/jr 
tion by Dr. Rossman. ' ! 
'. . .," ,. [ ,:,-', 
The Court. rejected accused's' ~0!1~,ellti!mj 

that Dr. H'a conclusion, based in Pllt:t,Qjl, ip.r, 
t~rviews with accused, was il\ad\lli~plJ!)1l 1*, j 
cmme of the "fl,'uit oft)lepoiao~ous;,fF!l\lij49J~r" 
tnne," . The CO)ltt stated:, i Hi hi i'.',f'I'H,jai 

f i; • The fallacy:of the '!fruit"of:ithEi p0isorroUl!' 
".'.'~. fee:! . reo a~. o. ~ing. ... .i8' rtha.t. itm. i3.4\0.' .n .. Ill. :ej~ofI!ll 
ii'\.11 ~. fUlu.a. p. '.1. n. 10.n. ' theu'!'ture oq~e.i,t.¥.~ .. ~. "I ~~!t 
,m.~fi~fJii~inp~;~~~~~ °e~r~iia'tro~qllfn~\ 
Govel'~ti1imt 'hbspital with, brellking'ff6Wil" 

, <'IOOfS~~}!rplJ>tjtioUSIY tapping telllphones" pr 
"ttli'Cln tl1:e.'WIic~ilito the bedroom of 1m II? 
\Jetta~ti) ., we\\flejeet the contention thlittlie' 
. examhl:tttibtl:l\v.as,·unC€Jnstitutional, unIilwtu:!\i 
:Jf~ JmPJl~per{ I QM~guentliV,we must.:holn, 
'}lo*)~~W't\" ~m!<'I.<?n~UCh an elCamina" 

. 'I Iwi'b!?PN1~~~~f ~AA,~Jt~p,~dw)lether the law 
o.m~e~ e~r,~4 ~l\'('Hfi! l~WI~~Pflfm, on~xllert opil\,: 
iqn, t~~t'm0!lY: l~~"pm't~l\.nt: Part" .the law. of, .. 
llq~r.,$~a~C9:d\:n~~h:)'·;:')(l ~;r1'1 h'JL!\-)il J_-,~:- ",f '-" ,,>,.',c 
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Weight or credence should not be given to 
the opinion of experts insofar as it clashes 
with common knowledge and ordinary ob­
servations. 

Accused complained that the instruction 
caused the court,to give undue weight to lay 
testimony and that it constituted a substan· 
ti.al restriction on the exclusive r,ight of the 
court members to judge the testimony of the 
expert witnesses. 

Expert testimony is not binding on a jury 
merely because it is expert testimony. Credi­
bility and weight to be given to the expert 
testimony are jury issues. Mim8 v. United 
States, 315 F.2dl3'5 (5th Cir.1967). The 
Court, in finding accused's cOl\tentionunme.ri­
torious, stated that "although the instruction 
could have been phrased more feli~itously"; ill 
believed that the instruction conveyed the 
th0ught that the 'court members were 'notl 
bound by the opinions of' e!Cperts when the 
e3'll~rt,~' conclusion clashedw\.th common 
klf~t'je,dge and ordi~~ry obServat~ns. b,lJ. the 
other hand, the court was not reqUlt'edto sub. 
o'ta~h'kt~ the. ot)inion of expert wltneMes to the 
tliSt/ffiony of lay witnesses. 'The \ decision of 
till! bolil'd of review was affirmed. (O~lriioll 
Jj~(Judge Darden in which Chief'1i1dge''Qliinn 
~~~~Wd. Judge Ferguson c~ne~~r~ 'lli·. the 

-1[i,1 " 

." 2.; HllO, MCM; UCMJart. !I1){\.'§II,tlmony 
O~,~v.ernment PsychiatriiJt· A,hll!ll~leEvell 
~lt!W,h:a:(\J)i!INot, Warn, AC~!ls~"Of His 
~\1I1J1; Ta~'ptaillSilellt Or.,.; ai":;~ight To 
Cq!lIl~lr,JiII\ll E~~or III Admi~t/llg.. StjpUlatiollS' 
OIi(~Jll~p,e\ltll". : .. :J'estimollY. V'n,iJ~d",Stat/Jll v. 
Schell, No. 21,770, 27 J,l,tn. 1969,,:,Accused was 
tried by general court.martiaJ on charges of 
11l?~e'ity.;i d\!~'ertioti,' and .una.ll:iHiMzM absence 
(I1ttg.1df21,QS5'; and' 86,resjilktfveJ'y) . One of' 
the principal issues at accused's trial was" 
\\!~'th~~)hts' mental. colx.ditto'il' preveil~ed'lIlq" 
ftliin(''CBftfOrin:lnghll! cOl).d1.ict tothe''i'e~1!1f 
nlliHl:'iI"b¥'faw. '. ; ';, 1111911$0 

,;~:;~~~~(l.t~isL .. tes.ti(ied;·lfor; 3~"~~ ~;:.::~: 
!\tllt~jj,l4Ilat"Jn;hjs 0f!~~l~'.f<~~~;~ 
t()l ;1\411ej,i~! <to A;he ri 
mony, the Government called 



psychiatrist,;. 'who had examined accused be~ 
fOl'e'triaJ.Over defense counsel's objection, 
Dr, B was permittedio testify' that, in his 
'opinion, accused was free, from mental disease 
'6rdefect and was mentally competent to know 
righUrotn wron~ and to adhere to the right. 

dilL:'" , , .. ,'-; ,,~ " ' (., 

"T.lle,court-lI)artilll, !le,ci~ed th~ issll~ of 
lI)eJ\talcompeteI;lrY,,,~~Al,nflt ac,cuaeq", O~ re­
view,a,b'il,\lrd of ,~vi!lw!hel!1' that tp~'W0vern­
ment's rebuttal evidence was inadI¥\!¥~f~le be­
cause Dr. B had not first advised hIm "of his 
right to ,remaln'llrl$!\it '01' ofllis l',ight <to coun­
'SeJ." Thequ6s1iiOti'icertified to the 'Cou,rt of 
!Military Appeaiifi,'IWas whether 'or "fiot 'the 
btl!lrdwas' cbl<illl'61fl1lh i :holdlngtl!.ii~Jthe testi­
mony ofDr~:,g'¥ail'illadmissibll!;i"'!' 
, -, .:, ,\Jdns:J,,(,< _', -. ,r,il~,', ,:.; 

TheQ9!.H'lt, MIj>J;!l.fl tj)at, after the fRJ)r,9,'Rf fe­
villw:A\lq,!tc~f1tffn.,this case, it d~~\d,~\\,V'llj,t~d 
$tat.~8)JI!:'(i''M'fqAiqg(J, ~~ U·g.q.:M,4"f ",!,,,!)~9 
q.l\'j;~J('imrt'7 ,( ~9,6~, dIge~ted69-1~,l~#.S,J) 
11,' JldnYrtI, '"tfl4' St~te8 v. "WtlsOn, .I8, ',u""Ijl.C,':,l'rt,t\. g' ,1AM(.tJ:,;~ . ...,...... (1969, dIgestlldi8tm?i~j· 
ll\;,f/'Pib,fdg,e, the Court held accuS~p.'s ~ntrp; 
Clue' on of the results of a psychiatric evalu­
!Il.jj~ ~ii~W.cbn( stlitements he 'made to IiJpsr­
'1M~1f!!b 1t8n$1!Udted"'a qualill.ed waiver of 'llis 
i'!~l'itj(bj;wiMlce :liti'dl!t<Articl(l'81" of the 'Un'i­
form Glod,e and /tave tneGbvernmentthe right 
to ,request a by other 
doctors. held 'thai the 

evidence 

given by a 
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intentionally waived this deficiency. The 
Court stated: 

Had the accused 'nat consented to' stipu­
late to be expected testimony, his statements 
might ,never have come before the court 
members because the law officer \iould,and 
werli4stassllme he, probably would" on his 
own initiative, have ruled them inadmissi-

, ble.' Defense counsel'sopening'statement 
further supports, 'the. conclusion that the 
defense ,affinmat,ivelw, .c'jllsired that the ,s,tate­
ments be admitted. QOlUlsel informed the 
court members he hit'eiided to introduce 

, some of the statements by testim6ny from 
another police officer rand :thtstestimony,he 
maintained, would casti/flPllwedoubt" upon 
th\l accused's "menta~,"esppnsibi1ity." Such 
other testimony wasj~ ~1I~ti#roduced. In 
addition,~he defense, PSlchia~rist t<;stifled 
that certam of the acctise'd's pretrIal re­
marks illustrated "another !i!l!liture of . . . 
[his] schizoid makeup;"')iIlhusj tne record 
of trial demonstrates that the, accused's pre~ 
trial remarks were in eV.i'dence' not' because 
defense counsel merely ne/tlectlld: tQ' .inter-

,P,OS, ,e,' an Objecti,on, bU,t"be, C, !Io,u,se'th",~Hd" e,f"ense 
;wa!jted the remarks considere.c'j"'l';y,,tq,e ,court 
,lI)emb~,~s. We, are satisfled,tl;l~retoi¢ tJlat 
tlteaMused affirmatively, '''cO'ifseliited:] " to 

'teel!ipt:of the evidence."'IJlr(ltea, Stlttils v. 
,LGustafson, "17USCMA 150,: ,1:1;2; i 817 CMR 
,.4Md19!1:!], )" 
,The' decision ,of the board' of l7e:view,wasre­

versed and the record of trial rettirnediltlo The 
Judge Advocate, General for, J)Mapnli~si91\ to 
the board of review forf~rtllel.'!l>}'o!leedings 

conSistent, ,with , th,' is ',t, OPi/l~,\W,',')" ,:' I', '9, ,P, i, nio, n, by 
Chief Judge Quinn ini,:w~fFq,:}ud.ie Darden 
concurred .. Judgeli'er~'Il!I01)1 cQllcurr~d in the 
result.) 

3. (73)~16f, Md~)c.QlIrt Must 'Be Sua 
SponteiIilstI)ucted, l@iI,,:'Ji)efense Of' Dnress 
When ~!I'Soi1,,,Jjjy ;l'l,I~~" 'By The EVidence. 
U,nited 'St(J;tes'v.$i'lYi/melkjaer, No. ~1,696, 27 
JUI;l. ,19~\l., A.ccusedwas coIjyicted of. a:~sault 
with a., deadly weapon" willful .disobedience of 
81' l&wfu1 order, and violation of ll;!I8iwiful gen­
erlilregulation (art$. 128; 9~"a:Ild'~~;!~.e'spec­
't\veW)\ He was sen~ei1ced 'm",\\,\'l;(iI~!)~~r1\ble 
di~clll\llge, conl\nemepfat'h~~~'{~bQrfo~ 86 

~~)i.Y~~r.e!~:U~::Y:bP:ie'o/;~r~~4~ 
''FM\(j'lfilfl'\fe\\i'r'ig';~6:tlIbrI1ljl!'~illii:(jl!d~~1'i\:l' "~rfba 



of confinement and forfeitures to 30 months 
each. A board of review affirmed .. 

Accused was charged with: "having re­
ceived a lawful command from First Lieuten­
ant ... B, his superior officer, to !lccompany 
him to the company orderly room; did '.' . 
willful1y disobey the same." Accused t~,stified 
that he did not obey the . order because, he was 
in fear of being shot in the back by one of the 
armed guard's who accompanied Lieutehant B. 
His fear was pre!llised on tlie (act that there 
was un~est in his company, hIs arrest" which 
wasuillexpected, occurred fen ,the, dark ,of night, 
and was accomplished by ·tlre use of three 
battle-dressed. armed' 'soldiers, .. One of' the 
guards, who stood dir~,Ctly. in front o~. him, 
"leveled his rifle and his<11llnds were' shaking." 
Accused asked that the ,military police be 
icaHed amd he surrender.$d'to them. 
'Accused ~~nten.<led ,th~i, I:je'refraine<\ from 
obeying the order out of a genuine fear for 
his']lel'sonal weH.being 'ai1d"thatconsequently 
hi$ disobedience. 0:(' Lieutenant B's order was ,.'," ," ,,~ ,-"., ," -,; ,-,: not willful, anesse:ntlil,\ ,element of the charged 
offense. Accused's fear, it was argued" was 
such as to raise· the issUe ~f duress asa de­
fense to the element of willfulness and re­
quired the law officer, sua sponte, to instruct 
tWereiln. 

IhUnitetvStatilsv. Pinkston, 18 U.S.C,M.A. 
261,)~~9'<:l.M;lt "i~l' 'tlP6S;:'di~ested "~9;10 
J'ALS2), ;'tIl.e Cgq'tf"Wa~if&~II'Withl 't~b"q~~s~ 
titm wheth~lI tMia~{enY~ o'l"d'U1'esIA¥a:s rRlliell 
by the evidenC'e.It\tIlItt'cA~e)1iitel e:,odWgtliWd': 

, . , (,r,Ii'm'''' 
The defense of duress is available fu an 

accuset!l who' 'was acting urider,),B. well-
· ,grounded apprehenB'i@n of immedfate·, dell,th 

0:\"8.e. riou8 bOdi.ly .. h!lrm.; . .se~ United s,t,a~~s ., vFlemin~I,7'QJ'!C1W:A 5>13, 2$ .CMR 7. See · .. also '21 ;AirtJ'ur2d:Cfhninal LaW, § IO~, 
, '€loercion'o!'''dureas, 'page' 180; AnnotatIon: 
'" GO'IIr.cloliy ... <ioniptiIsion, or duress 'as de~nse 
, -.,to ~rj~nQ;lPrQsijllUtiQn, ,§ 2, Nature and,ela-

m.Cl,ll .. t~~. ,fh~~r~1ffl Q.'1',~Oelicion.,pll>fle.9~O, a .... nd §~" 6\\r ,'baseli .on., ,threats ,or mmry to 
, o~,heril! ,t~g7,,~~1:4'0J~PIi 2~:", .' .'.. ",',. 

· .,SinQll, in:tl),lI, l!l~t!ffl~' ~,s~.; ,!lpc,II~~Qk\lf\tilied 
j;ha,t IW ~\lI\r,ed4ea~1!c qlh,s,$J1'fillj'~R4jlrr .l:l!lI1l!!, 
.theissue.tobe, l!esol'lll!dJ~~tthe!l\l!l~tmllm];)~'iS 
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was whether his" ~ellr was ,~!we]I"8'IIoulided," 
i.~.;, ,rellsonable. Uwited State8' ,v. ,PiJnk8ton, 
s!l{lpTq,.The test ,of whether a defensll i&. rea" 
sona];)ly, .raised is whether the, record AOlJ,tllins 
some evidenceto,.whlcA the court may ,attach 
credit if, it so desires .. When an affirm,ative 
defense is reasonably raised by the evidence, 
the H!w' officer isreqilired', ~Iili sponte, 'to in­
struct thereon. Vnitet1'$idfM'v;MeallM', 18 
U;S.C.M.A:: 91~ '39 C.M.R91 "(1969; digested 
69-2 jALS 4)~!I ' . " . 

, ! ,~:,; I .. ; ; II' ' 

, ,In this case, .qeCll\useof ,rtlle Jallk of ap,pro­
priate instructions., ,the courtmellll;lers were 
unaware .of 'I\~gllsed's. possible.,~efellse and 
welle "withQ,nt 'IlIlli!l.ll'uideppsts'.py ~1i.icht.l1ey 
could 'knowledgea)))y" ,apply the JaW" t<,>, ,the 
facts as they find tliem.''' (Citation~niitted.) 
Accordingly, tllede'dsion of the bo'a1"ll'~h'e­
view with refer~hcetd the willful disiibetlYe:lice 
charge waS r~ve~§ea. Theooardmay reass~~s 
the sentence ()l{,ithtj"remaining flndhtg~"of 
guilty or' df(jer\'~'\jlehearlng:(Opini()n by 
Judge Fergusoii liii'Which Chief Judge Quinn concurred'.)'; :.",LJJ:i j""',1!"i" ~ <.1-

, ,; "I' .. '!J;,q;il' )1) : .ili 

Judg:~, :Ql}l1!le1l>(~~J~ll~AYjllg). ,peIieved that 
tll,e dete!l,~!!No'."q\YIli.~$ff~hcml!l,IJ«i>~"be IIvai!lIl,))e 
to a~Il\l~~ s~l).~~IIJ\(h;U~ofti~ll<la lawf\ll 9,11~jlr 
frOIl;l ,1}1,JI!iW~j;jl'A\!1Jl!,\'lrity. ,. ,,,,r;1 
J~ljf~~~~~LjJ~~bsw~s. ""J~~?f~~ 
. "!I)Vbl) /1!i~li'rlliir!l69 the B upreiti(l\l;m6WIt!l~ 
!~~~~Ylji1t(af5.'tittilINIl\nounced its d~.~lflihl¥h:twlie 
ltia~; ~f' 'N.-njj/j 'v:' i1!oruJ;, '.hOldLng~·~. 'jIJ6!lkiemki 
idl$:Wj~~J'CGtlrt Hoes notlla;l1e·j 1~'b"Wl­
'.tlI'Il,jMb~a. II. 'C?;rPUII'; p. et .. I~lokt\l·., 9_. '. ~.Ii!tia# 1>.11soner whoaI'legeM'Unlll'lW)ll 'oliiinelnent 
jJJndingappeill;' 'aM' 'Wb'6! W' e'l~tiiiiollEid 
the Court of MHf1Ja;i'Y\~ft~~?{:Illji"1t8ibeas 
.C\ll',PUS l'elief;,TheiJl"HJ:t~tlllj\l11ibe\.,QPinion Is 
l'eprintecj below-i.' LJ'lij,"'JWl('sd'd.J',,j, ,,' 

: ~R .. JUSrlot;J.I'A:lJ~l\A>Wl.iIm~k¥~~ tile oi>hllon Of the Cour£:1 ~iJall::«llfa':iHt('1 .... ..' .'. . 
.,' . 'il! b.~lt~W):>J~ v;d ohr,rn '\', (;", .'r 

:PI\Wj9/l~1 oW; Ih~l\ll'mtllf!lcer .in th.e .. , Air 
F.,or..,ceo;Yv.'l!'o.,;-' .• ~gfjw,iil~t.o ... ~.I.i. eye. ~11P..J ... th,'.I.·s i~!lrW?t~1 ~lilll\:m%>P,;,}nrt)le,:vr,e~naw:~,6\ cOp!" 
n;Jlt:rAWfl:J,ll~qlij' gndJAAl;Illl\lf,~L 'Hll1vi!ll~,)4!!'~i~~(i 
fP~~d~jiS'f!!!ll#ii4o;,~(')tl,iing to fUl1t.l!er-,tl1<li.~:A-

t) 



tlon's military effort in Southe.ast Asia, Cap­
tain fNoyd refused to obey an order, issued 
December 5, 1967, requiting him to teach one 
of the junior officers at the Cannon Air ·Force 
Base, New Mexico, to fiy a Iliilitaryairplane.' 

, 
:til resPOnse, Major General Charles' Bol)d, 

Jr.., the Commander of, the Twelfth Air) Force, 
cenv~ned a general \l0Jlrt-martialat, th~Can­
nop. Base. On Mar.~h~1l968, the cou,rj;.,martial 
f@)lnd Noyd guj1ty of wilfully disob~ying a 
ll\wf~l order; on th~ following. day ,petitioner 
W!lS sentencedto"pne year's confinem,ent at 
hllll'd, labor, forfeipureof all paY andl!-llow­
ances, and dismi~SIlll.from the ioili Force. As 
soon as the .. CQ~:tl,ma,rtial al)llQ,I)I)Qjl,d ,its sen­
tence, Captlllin,~6#d was order~!l confined to 
his qua,rters. )I;/I!l cour.j;.,ma,p,ti!\l'~ judgment 
was thel),j~or,Wl\rded to Genera) B\>mLfor the 
review r!Mn!i~4\illiY,10U; S. C,'U64 (1964), 
and 011' May 10, 1968,t)J),.e: Generlll:approved 
the sentence, ordering that "Pending comple­
tion of' revieW, the' accused will be 

, .,Dlsciplinary 
• ,l' ". 

B1~~~i~,!"toh!C: ~~::~W~=t=~~~i}JI 
to~ne_" court-martial before seeking reU.Mn-1>he­
oMIM\IIOWJI6.,.,diElImmond,Y, '.L"'f~htli'i8Mj)l!!r1411l17to1t. 
(. __ I~!lIIJIl:681) r1,,~.'K.I/4!j 40:tiIF. 2d 2Ii!l'r:~MfA\\O 
~)l(t6lll)~bl(J~dl#oic"'VI. MdN<t?i\a~/t,y:88~ll1PIliTIlll\ 
l!IIO_mwtas_~.61T.)~wW.'hl>Ve!.n6tl1:bn!ld1tsll~1 
~liIIIIflbhll!!in.ntfll.t"'_ong "th~' dl\!htttl!>lIH' 
otll~l!llto1dilolde the naw6w<<J\lsli""fn;)th1s"M~l><"" l.m,F, 
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which is the .appellate milita~y tribunaY Con­
gress has established to' oversee the adminis­
tration of criminal justice ,in'.petitioner's 
branch of. the . Armed Forces. 01) the 'otiler 
hand,theysQughthabeas;cor,pUs, relief from 
the' civilia,n, cQur,ts,al1gUing,that the Ul)iform 
Code of Military Justice :required ,that peti­
tionerbe released fr,om confinemen,t. pendbig 
the outcome of hismi!itary, appeal •. 

At the presellttihle, petitioner's 'appelil 
from his conviction is still pending in'thEl 
h1Wher"peach'esof.' ,the milj,tIlll'Y, ,court 'sYl!tem. 
Whtle tl\e Air ,Force BOllmli,1iff. Il:eview has .. now, 
affl~medthe judgment o~;,t),l.e,court-martia,l, 
th.e. ,c.ourt o~ Military App.~ll.ls; ~hE! ·hiwhest 
mllita,rY . tribunal, bas Il!grllllg, to.:ro:view Ca,p­
tain ,Noy,d's case.Petition)icrcdo!l8:Mt suggest 
tl:\at:wE! ,ma,y .p~operlytl)teJ)f!ll1e .nwi:th . the. 
orderliY :process,of mmtary ;lleMlew. QY tcol)sid· 
erhlgtbemerits of his oonliliej)iol),ca;t:this dune,. 
tUfe. :Batl1;er,'we·are nOW oUli\' fi:li/!)tjldtQ '/Iindi. 
cat.e[;b}II},llSs~rted right to remlllili\dree from 
cont\nemel)tr wh\le,; the .:validity i~:lWl!iS. c\l,\J<y!e. 
tion, isat.ill.l bell)g· Jitlgated,·.jll itherfAp.pel~l!,te 
militarYcolll1t$,o' , r." . 

',,', 1. 
, : Capta:in. N' oyd's. effort to' invoke' the" lissls;.: 

taUce,;·oLthe:civilian, coUrts was :Jlrectpitated 
by General i BOl)(lIs .ordell" tivans~evrjl1ig).' peti. 
tioner to the ,disdplinaviY)' bamlapksi, at,;F1ort 
Leavenworth. Shortly after the order .was. 
issued, and before' 'it, . wll~'cal"i'i~'d' '(jilt,' 'peti­
tiollers'6ugl,1ta WH~.·:01' WAbli~s"b6rIitis'J'rom 
theUnite.a:.'$t . f' . "h .• 1:' Si~(j",ilUt) f' it.' ·.h. e 'hi _ .. ,,;,'.' ' .. Il, ~~ ,&.kQlt" Jm.r", Q~ ., .'+' .~ .. , 
trJct,of,;.N~1.Y ,Mel';icli\;rl,lI'rg.uil),g •. that"l;Jotl\, his 
confineDlelll1t"llk'ttheGJan'nlln, 'Air' Fo'ttce, Base 
andl\ls. !ll'OPl'l'sed'''trati~f~r,i to Fort Leaven-
~rth~~Wi)l.ti9i~tibll.Q~ F\vO ~roYisll\nsot 
t/letlmfQ!;m.6,qd~PFl :m1\ltarY Justic~, ~iil'st, 
petitioner contended! that his confinement, can", 
stituted an attemptto~\execiute'!' bis'sentelrce 
in" vt6lationof§ "71( 0')0{ the O&d~"wlii~1i 
,\r.ovldes;' "', 'iii "ii'· ,,",),i,,;;)' 
¥!'{)n-i.< j \H' . (I,:' "j:.')') ii.' ~i\~1 ,;;;~-Vl' ;IK,iJ 

. • 'i ' . 
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of Military Appeals." 10 U. S. C. § 871 (c) 
(1964). (Emphasis supplied.) 

Second, petitioner. argued that Article 18 of 
the' ·Code "Qnly . authorized CQnflnement of a 
convict~d serviceman pending his appeal after 
the military hasi 'found that restraint Is nec­
essary to prevent the serviceman's flIght from 
the jurisdiction. Since nG such finding has 
been made in this case, petitioner argued that 
the civilian. court. should require his complete 
releaa,e. 

The .. ' Government, in addition to opposing 
Captain' Noyd's claims on the miMts, argued 
that'petitl'oner should be required to exhaust 
hi's,nililftary remedies be~ore"seeking habeas 
corpilS' relief from the civilian' courts. The 
Di'strict Court, however, 'va~used to apply the 
exhaustion principle il1'lIhe'1ivesel1t case, find· 
in:g that the military'C'duit'hystem did not pro­
vide petltioDer'wl>th'an'lOl'dequate remedy by 
whl<lh he could test ,th'e' Vllilidity of his con­
finement, pendlll'lt 'blpp~a;l, ill' an expedited 
manner. Turning' ito "the' 'merits" the District 
Judge'granfild p~tttI6I1'er' 'parto! the relief he 
requested. While the. court refused to review 
the legality of Noyd's cgnflnement at the Can­
non Air Force Base, the court did find that 
petitioner'sdncarceraitioii' at Forti Le/!iven­
worth would constitute'.anl','executfon"of',his 
sentence lin violati'ol!l'df'iAlItrcleli'l (c), and s.o 
declared General,·aolldlsl()rder"il1'vllilid.~' " 

, t: \~ ,,; I; -,,: .' ." I) >.' )'. ~ 

2 This provision of Itll~,C9~e,;~ellW!1 1",,< """""i 
,"Al't. 18 ... p~nla~1"e.ni; ~V.'Ph.l~t~ .. i.l>leJ .. ~!J.i. 1!'f'lJ(ii~.'. ,I Subject to sectIOn. 857 of 1;h/st,tl., ; . t c ~I" ~, o~ 

tll'H!Jod~J, no person, while beIWg'W.lij' 6 ~, tl b i!ii~ 
,,&~ult' of ,,:trlal, ;may be . subJected' 'topllhf.h1n~n~)J&I 
pona1tyobh.r bhan arrest or contln.mont, ,UpOltl ~hOl 
cb~rll'~s"pendl"g against hll1l' !lor ·shall the "'1r~.t"q:r 
OOI1~!m?lIt, J'l1~os.d up,on hl'll1 b~. any mO~~'llll'~liQ\lJ!­
t~~n .cl1'!'urn,tanc •• re9)lir.,to mSure hls,pr"s.n~,. 
hIIHI 'm~y' li.,subjected to minor pUnlshmentdurlllk 
suclt.>p.rlbd".'fbidilfraetlohs·ofdlslilpJln .... "" ",,' , 
,;qp.A~l!1tllihiDl.triet,CoJirt, held ,that petitlonerJoou!'d· 

'l\'t; ~~)a~l'jMII( t\'!ll1stl\'!rep ,~~ :Fort Lea~.n'Y~l'll))'1 tbl\ 
military signltlCAntly Increased the d.gree of ,ft.str,aWt, 
that was linpos.d·. upon Captain N oyd at the Cannon 
~)1F,9~~.,.BM~' ,!?"~'MOll,r ,w~.;I1.rtI\itt.<I,i;P s •.• hls 
f~ .. ilt~f..'.r9")r)1 ~\'ll'l". J tAA .• fh .. ~, '. >v,e.,\<, ~nd. ,,\~s.' . f.O rIMd.,". '1 to 
IO.,",V, e !i.~ q""IiF.~.!('x~ ,t.' fo . .r""a1(\'Qw.l~, l!mlt.dpur­
po~.s.; •. ~~ •• ~.t~t;"'~ :4i'))fI'~eSl<jl\t9ueri;.r. from 
Col.G.orge ~. PO~¢'I,J!l~~~'''''~''p\I'' 1~1l,,8~,~~.,' 
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Both sides appealed to the Court of Appeals 
for the Tenth Circuit, which reve~sed the 
District Court~s grant of partial relief. Rely­
ing on this Court' s decision in GuBik v. 
Schilder, 840 U. S. 128 (1950)" a unanimous 
panel held that the District Court could not 
properly grant petitioner any form of relief 
until he had first challenged the validity 'of 
his confinement before the 'appellate tribunals 
within the mi1itarysystem;The court em­
phasized that "the Court of Military Appeals 
has recently heidi that it possesses'the power 
to issue II habaa:scorpus writ" if a service­
man could demonstrate that he was illegally 
restrained pelldtlig 'appeal, and it could pre­
ceive no justlfi'clltlon for petitionel"llfallure 
to seek the !'Ili1i~al'y' court's assistance. ...;..' F. 
2d -, -. We I grahted' certiorari to consider 
the propriety of tlieapplication of the rule of 
GuBik v. Schilder il! the~ircumstances ottilie 
case. - U.S;l.!-I' (19'69) . 

,(:1 \ II,. 

ShortlY I 'ar~\,I! ~e 'Court of Appeals an­
nounced' 'litlP"dhc;i,Miln; petitioner recognizeii 
tql!tsll\~~hR\~orIljln,ten,ce. WM scheduled to ex­
P~f!~,~n\,lJ~CNijl~l\ 21;, 1968,' he might well.~ 
~~\\l!lS~41-«l\Wlij!j~S~QflY before this Co~rt wo;ql~ 
hllV,\l,Ijift' eol\Pqt~un,i,ty to pass upon hiS c11\~'lI~ 
for relief pending his appeal to the military, 
e0uv,tllilf.li11{"order to avoid the possibility, of 
medtiieIlSI!' petitioner promptly re(IUes~.dfllt~~' 
CblYt't'iQ~"~ppeals to stay. its . 
qtP;~J,:~W ~~~?I,\~e pending this Co..tl lit~ii 
9.1h"jJ!~"Iil~t$tlOn for 
6t,ithe .. (AilUvt ,of Appeals all\reeiJj;j!o'fl 
1I\1~' ri<l~)te.thereby 
orer' ih'effect, 
Wi it'~ry: t9 .rele!lse Ca]ptl,\ii).~ 
tQdy, at .the Cannon !~I;qt';~ 

SQm~ 

,to run 
by th~ 

sentence' 
him ,to 

.. a ,p.riod of 

e
'~ 

) 
/ 



pending this Court's action on his certiorari 
petition. When the Circ.uit Justicedenled"this 
application onDec~mber! 18, 1968, a second 
motion of the same' tenor was made to MR. 
JUSTICE DOUGLAS on the following day. N 0-

ting that the Court, was then in recess and 
would not meet again until January 10, 1969; 
MR. JUSTICE! D'OUGLAs:ordered ,that "petition­
er ... be pillc~d in' aj,hon-Incarcerate'd' status" 
untilthe!fun'CdUil1i!~oilld haveart'ot!portunity 
topass"on the' tssU~$,,'ril,ised ilCa 'considered 
man'l!:lir\FPi:l1'Iltla'lltl; to1,MR. ' JUS'1'l()E'DOOOLAS' 
,Q!1!l~'i,pe~itione~'H~as, releI;lSed,;wom ,~oJ:l:fine­
w,Clnt,}\n Ch:r;i~tlJ:ll\~i:E!ye" two,II81,¥s,before his 
~Il!ltence Wall! sch~<!l\led to expire.-

'DespiteMR~"lTb!lTICEl DOUGLAS'order of re' 
lease, the G6\il!biWu:\nt liow ffiiggestsi'that this 
case h!l! ~~9Am!l"moot, It clalm~ that, under 
the ~ppl(!l,!ibl¢;mllitary law, a judj~ial ord,er 
th,at !,peijti~ller ,be; placed in, a :~n(m,incarcll­
rll'~\i\d'lIH1tN!\" was ,insufficient to, toll petition. 
er'iS ,,~~Il(1:~llce, which, continl\ed to run, until ,it 
Il*WV~jqf'~MI~n force on ,pecember 2~. The 

<itS,' llAA~~jlAA;9.fI."Ses"th,iS ,Cllll,'W,, ,upon its rea, "dillll, 
~~~Nl§Il~~ '(If the Uniform Code of Mili-
!~ll<\,f/'.~~Mr,I;\'I' i,ll"~, ., ' " '" 

('i'J;'iirfrn 
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Petitioner does not disagree with the Gov. 
ernment's understan~Hng of the generall1ule, 
but relies@n thatparb,>f the statute which 
expressly pr.ovIdes that a sentence may be 
tolled If it is, "sllspended" and the serviceman 
is placed on probation. Petitioner argues that 
since MR. JUSTICE DOUGLAS' .order, and this 
C@urt's confirmanceof it; had the obvious 
purpose to preserve the'statU8 quo pending 
the full Court's consideration I of the merits of 
his, certiorari petition/" ,the order should be 
u\lderstoodto have "Sllspended" petitioner"s 
sentence, within the meamng @f the statutory 
exception' to the genev8.l rttliwlnresponse,' the 
Government emphasizes;l,billat';,MR. JUSTICE 
D'6UGI4\S1, order did )iOtie~pl1eii$ly' "suspend~' 
peti.tionef's sentence and so, contends that the 
~t':}l;~Pt~excePtion ,is not1'-\l,~lic~~I~, in this 
In~i;~~~~'~: 0 ; ,,-f i;,;i,l' .. ,' '. 

, ,We ,filid It 'unnecessary to,:d\!ilide I this quee­
tionlFbrl(Qven ,if Mal JUSTICEliD0t:!GIlAS' :order 
'G,la no1);' satisfy the 'statutory;' l!iooeption;, I we 
11r01d",ltilllllt!,'i~ wassufllcient tOlldinter,ruptthe 
runiimg,! of, petitioner's serltenc8.nfDikenthe 
GQlll1tl(O~ MIUtary Appeals, :we'l:djiJ/n'ot;b'elieve 
,tha1:l!Obngl1iiss i1intended thait the ,ge:b:eral rille 
stated in Article 57 (b)' be inexorablYNippIied 
m(,~Hf~i~~!ltion~,,~hk!).,~? nO,t f~)},)mXhi~ ,the 
I ~\l~llenSW/l ,of ,senten~e exc~pt,1P1H j [", II 

"""'Co,ngfessdid notmentjolial,rcoh\;,hi,g4,"»(~ies 
which would prevent an accused from 1i'emg 
credited with time served. 'Oommonsense 

, suggests tlrat H !lnHiClCUl!ed[f8Solip~di,l'1!rom 
, ;coll®.rieinen~,' his p'eri0'~hQ$1serv:iae ;woudd, be 
J!dlilterruptMand, he)"wl!)li:fd'!(bereql\lred' to 
:e, nl'81ke ,up "the ,time ! at.r!blrlrlC\nd Of, the"pevlod;" 
"United States w, BfYartt,,:(lb'l!J. S. 0, M. A. 
'133; ,13'<;8Q:0.' M"iRi, ])88,18'1 (f961). " ' 

We.'tbink, it,!~q~~ll~:':~I~~l\th8;t Article 57(b ) 
WIlS" n@t intended fu"give, "a' Utigiolls service­
:t!Jaliha bonuswh'~h) hii 'bbtiiirtil tempi»,'llry 're­
lease from confinement the militll;y'waS'seek. 
'Irllt'tifimpdse~ Hathe!'," 'bl1e' sta'tti~e 'ij~rVG's:i.1fo 
(~i-01xiet 'II cohvi~tM;\SerVic'~t!Ja:il';WIm'~hii' %111\-
1!ftilY WisWes; to"teUias@';fl'Ol%li ~ohA'Ii@fflE!1\'t; "fj/!. 
."Sfe,'m,' "h,all, ,', ',t1).i):."\lf1k i~Vi';VI' !Mi,' .rl,~61,Ii""'~ 

, If.,ll, o!iWcext's:Ihibl&l~Ii~»~' 'lr~~I. 
... 1~1bl\.'011'ff ~«_d:tf''f!h4~i' ~i 
·th\?t06til~1f8!iStIl'O'f!ttd~&~iPth@ ~W1~eHil!ft 
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be 'given a 'hearing before he isreincarcerated. 
In . contrast,. the Code demands that once a 
sentence is. 'l.suspended,"Jt .may not be. rein­
stated ,unless the accused is given a hearing, 
at which he is'fepl1esentadby.counsel, in order 
to, determine whether, he has violated the con­
didiions,of hisprobatien.,'lOU. S. 0. § 8'72 (a). 
Article 57 (b)" then, represents Congress' c:\e­
~ision that even though a man is, tempora~i1y 
Set,at,libentYJ,he should be given sentence 
credit,unless·he ,is Sure that ilis fre.edom wllJ 
not be oUl'~ailed, 'Ilit a later date without a plen­
IIr3"heail'ing.; Obviously, the. stllitute's purpose 
will. not, be'. ,served tin the ,present case,. where 
Captaih NtQud's Hberty;.wH~, ,@nly ,be .Jimited 
once, ,again ,Mter a full', argument .before the 
judiciary,' . ""i 
'Yn'recognition of this fact, the Manual for 

Courts-Martial has, since its promulgationih 
1951, required that 8i serviceman not be giVen 
cl(ilditforthe time, during which he. has ,ob. 

. tain{ld,release ·from,cohfillement in cases like 
the preaent"oneJ 'Fhe'Manual,whichhas"the 
force 'of law<unless it· is ','contrary· to' ·@rlin. 
consistent· with", the' Uniform Code Congvess 
has enacted,liO DO' :SlC. §836 ~a).{196<1,h 
provides:"'J~'J" , , 
, ".4. seiit~nc~to· confinement is cort'tiNiiofth 

until the' term~xpires, Withcer'ta)!I\"~!(c!IIP. 
r~i:s, ,'these exc~p~ions. ,inc,lt\~~:,t~~ 1~~lJIl:w, 

,. -, '-\rIJij'tt fhtciw 
. ! ;,i)! ,Ui',''; hxtiH91:-) 
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For ,ill the present litigation, petitioner has 
I)Qt convinced any cOljrt that he may properly 
be relieved ~rom aU. Gonfinement. Petitioner 
ohtained :his release from Ma. JUSTICE IlOt)O, 
LAS simply. by showing that his chances of 
success on the rn,erits :were sufficiently gr~at 
UQ:warrant th!Lgr/lllt: of interlocutory relief. 
SUrely, ,he is:. not ep,titled to more favorable 
sentencingtJ;'eatII)snt than the serviceman 
whCj)hasat lel\sl,Go/lvlnced one court tha.t his 
~l;;im to .. rele(lll(l i~s·jegally sound .hut whose 
avg,uments ,h!,-vl), no.h~en uphelq on appeal. 
"We hold fliat"'tI\'e"principles Of the Manual 

'fo~ Courts-M'a'rtim' operated toiliterl'upt the 
running of Ciiiifain N'Oyd's sentence at the 
tim~, of .his relel\s~ipl\' IlElceJ1!her 24, ~9.68. and 
hjl;tlc~Jhatthe CRse:l;l~orll. ,us, is not II)pot, 
,"WtI now turn to COhsldil'f 'whether petitioner 
c\\\!lilproperly seek his felease in"clvif1an 
lil,i\itrtM' without making' anY i effort to in"i>k~ i!hei jli~~istahce 'of" the 'ctiu~tswithin the rom· 
tkWfB?'stem.GUIliM v. Sc1ii~der; 840 U. S. 128 
qC1Q.5~J', established the general rule thlit 
~a'!!,~~~cdrpus petitions from riillitary prison­
illf~'l!Hi!uld not be 'enterblinedby federal' CivlJe j'ln courts until ail available remedies withIn 
iWilimWiIlPY cOllrt system have been il\~rBl!:lj!l 
~'(ya.jln,."IlI$R. JUSTICE IlOUGLAS, .. for . 
#fptr~:,¢<!lti*,tj explained some of 
~e';[~~. n1fnwhrCh'l'eQu .. ir.e.·. civi.Jia.n 
:.i~!J.~~fUl. "e".T t~Htof ·~!t'· Z~~~~l~!!~ J\'#,~'i'. ,P,.il Y 
~e):l?;trp.ti C9ng.\'esshas .' 



Such a principle of; judicial administration 
is in n0 ,sense ,a su~pension, of the writ of 
habeas corpus. !tis 'merely,a deferment, of 
resort to 'the writ rint\! other .corrective 
measures are 'shown to be futile." 'ld.; at 
131-132. " 

It is true, of course/,that' the principles of 
federalism whi'ch'enlt/!'ht~n the law of federal 
habeas, corpus:tot'iCsta'te'lJ!lrisoners ate not rel­
evant to I the iprbJ!ltMiiilb~fore i us. Neve~thelllss 
other consideratlo~§',lI~iiurl'e a subil'tltrltiail dec. 
gree ofcivilian:tl¢'i'Wel1~e'to milltlii'Y!; triJjun~ 
also In re\7iew'inlgijM1'1)~ty decisi()n~'! wee 'must 
Moommodate'tlie' ldt~ 'In: a n dsof,:j:1idivldllal 
rights and' the'\Ii~I'I\I\Yrtler in a' cdri~lliWhieJi 
fS :farremov1i!i:~bfti "'t1'tbse which'Wel~n~()unt" 
er 'In the twl!!!l'WtlrUh' of ClvtliMf'Hltfg-iitiion, 
whetherSM~I~~j~~iferaJJ. Inddin~ sq~~~ift\.tiil't 
interpret''ii./jI~@ltlfi'liditionvviHlcI10fs'/~~diclilJY 
difl'erllh. t}fPlliil.' :thltt'Wh\ch' ISI'ebmrt\bil",I!1)'~ily:r1. 
cou~t'a(lh '4¥'mfn,,, T I ," ""1/>"''''.1 [Wi' 

"."""''''~ 'jilie~e ir~a$oiis that' Congreil'si1irl' the 

time a 

:now'iei! to "mirlteruYeli' 'ff'o~'i':lffie 
~egUlati6n of the 'land llilia 

given this' Court 
the adriilnl 

'in the military; 
War, C6ngl;esS 

.Im,,~"'_ aSsure'direct 
justice, it' de' 
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so that 
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tltioner, however, has, made, noefl'ort -to in­
voke the jurisdiction 0!Ii the' ,Court pf ; Miilitary 
Appeals, Nevertheless, 'he would have ci<vilian 
courts intervene precipitously into military 
life without the;g,Uiilance of the court to whiah 
Congress ,has.confided primary responsibility 
for the superviSion of military justice in. this 
country' and,:abroad. 

Petitioner emphasizes that· in 'the present 
case we are not,cliIll~d, npon,toreview,pre­
maturely the mlll'its,:0£,j!~4e. court-<martial pr,o. 
ceeding, , i ts.elf.Itnstelld.\! j We "II,fe merely asked 
to, determine the ,J&i'aUj;w,J.~;fhpetitieiler's, con. 
finement while, he 1 ;$c~e~qij!iollghis right of 
appeal to the higher, <!'Iliji,¢4t>Y, WurtS. It is said 
that there, is less jlllltiti~at,i~ fOIl ,deference 
to military tribunals" i'n ,illncH4I-:t'Y""matters of 
this ,gllrt,. We cannotagreed41~<fi)Jf the reasons 
supporting this. Court's! d;ec.i!ljop. ,in "Gmik v. 
$chil{ler, 8Upra,' are ,appli.CI\j;))~ ~h~re.·If! ,the 
Il)iJitary,·courts do vindicate pej;itj.~Mrl.s,claiim, 
there will be no need fOl'!ciW-liooHjJ11-4iciall 11n­
te!:;ven, ti,on. Ne, ed,les~~rict,.!m~'Wj]}. ,l'eslllt, if 
q~vplal1,60urts throughput Jthil:J~\l.W/M"~ obliged 
$, fet\~,\V";eomp~r~bre .. d\!J\~l())\, '$~tt')hfljtary, 
e8irlhiail~erU'ii!i(the first !iri~#ih@, ~Breover, 
it,w, ',e'.'iv, .g~!lf6, Vril,#h, the." 'm,' .~tit'.~. !18PIJ,~,lit,ll. oil~r"s, 
c'l,liittr 'f,,~F"t~11~, f ;peniiirr~',Wl'sN!lJltWr "~J.~eal, 
," ': '/">"',, ,. ', __ , ',\", .,.l, 1 f II._,?! ,Jl. ~j.,.Kl!>_L'" 
Uok; l!Iodk.~ ,)\10: 14,27(W (19'65) ,'to"tIi~,i~ltf.itItdtliltt"tl/~ 
Gouril', of 'Military' Alppeals ,lacks., tM')M~f> w,"gliarit 
emerg:ency wpl,ts.,." In ,i~s ;decislon; i!\fJjlrl\'".r,,:~cl;h~l< 
case, 16 TT. ~,G. ,)\1, A., HOI}~"O:,l'jI;~~h~~~",(~9~ql, 
the Court of MllItarY Appeals properly reJected the 
Government's argument, llolalnlt that'the',.A1LWrits 
Act, 28 U. S.C. ,§ r661li'~iIt) ('1.g$lWVpGi'I\\1tt~dit to 
issue aU "w,r!ts' ne~~EI.lilltl.o~lapp:rO'\Jrl1itiii 'in aid' ' Of 
[Its].: ." jilrlsdl~tI6h"'." 1i!ln~euth.\\\A)\' W.its 'Ac't ap' 
plies by its';1i.""UI)itb'~ if"b1!iIt'.'~'tli1ili!!l\"d·by Act of 
Congres';"llIrd' slh\te!!f:h~'·.W."fM".'of l'948.ltpre$$l~ 
noted,that;l!I'JJb«'rel,tsed IIslic1:lon e"tends I the power 
to issue, "'rlt.,;ln' ':al'd,'of jurisdiction tortlH,ollvts es' 
tablished :by' ltctwfl1l'dngr ••• , thus ,h"klnl!' 'eltpliclt 'tile 
right toe"erriiae,ipoWlltB,llnpliedftl6w tM'cr •• 1iiO!\iC6f 
such courts'," ,w~'do \tot"beli .... ' that th.~.'calljb~" Illig 
doubt ,..,'to thl! pihv.r·ofthe ,(ioUW'6rQIHlIta¥Y' AjjL 
peals '!I:i>. i.sue ,an~m.rg~ncy w.~W'of'h~b'lI~j·~\)'C'I!i1"!~ 
c.ses;·Hke the pre •• nt!'6ne'''whteIOMlI'Y illtlffl"M,y~lli~, 
reviewed by rth.t"court, Ai'lIltf.r~t ,~~,1iI~o'lll=' 
cnurs.,'arl •• "!n,· llIyoose' l'Wihl~11 "the r!Oh'iii;jjlli!l!> 11'111! 

>l:i>)lell.lildS' '!l0'l11 au.. t1idt>l, ZedIltUlj, .. M, ,~,*auit.tI'~~, ,~,., ~,' . 
•• Ii!ni'.fittu~.s . .t(ji};n'{;f4iiWlJ;· Sta~*lt.6JIIIJiVt~S 
U. 1l,'C.jM"A"'J~O·'(1'w68:)'l ftitmm""<I"'1' 'oItlIJ.1Il' .... d~ 

'("" , '1" 
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we would ,be obliged to interpret extremely 
technieal ,'provisions' (i)f the Uniform' Code 
which ,have no analogs in civ:ilian' jurispru. 
dence, .and which have .noteven ,been fully' ex­
plored by the Court of MilitarY' iAppellIls it. 
self·. There seems.litllle reason to blaze' a trail 
on unfamiliar ground, when the highest· mili. 
tary court stands ready to consider,.petition. 
er's ,lIrguments.s, . 

, " ". .'!' 

BeUtionereontends, howe,\,: e,~, that the 
Courblf, Milrlital'Y Appeals Mnnot' 'be expected 
to,proteilt"lils rights inafu;liJ'y eJfe'dtive way; 
His prht¢i'llltl,ar:gument tsl'!jase'dill\.i the simple 
facHhat ' tHe 80urt 01' Miillt!r~'[, Appeals sits 
exclusively In· Washington');i[);, C.Thus, befote 
a,serviaall1an may invok~. Itg,'habeaB corpus 
jurl'sdicition, he 'mustsoJ'll'eb'oW abtain a 'law­
yer,w!1ling and ·able·to'conduct a lawsuit iII 
the'Natlon's 'capital. lHs"salclthatthlsprac­
ticalidifficul~y makes ,it"llieliv thllit the Court of 
MiHi,tary I' Appealscant\<lti "ptiovide petitioner 
wJ,th' adequate· relief: .;1 b',,'.,. 

" , ':."'-'>' f -"-,,,', ... 

,This argIf1Jl~pt~ier8WltR{"If~fartoo sWee~i: 

~~fm~ ::. :~;e~~01~jG~!y1i~~e~0~~:t'~~t:! 
<I~liged ,toap~e~j ~\(~tH~t ~9~rts which are f~i; 
Ql,stant ~r91f1 i~~ep,~ac.ndl~ r,w~l~h tl;iey are i/1.; 
carcerated. Nevertheless. this fact alone has 
Ileve,rbeen ,cQnsidertlcihsuifli.eient to. permit ,a 
federal distl'kt :c'ol1l'ttoconaider' a petition foil 
nabeascorpus withoutdemandintr that'the 
p~.r~onei' exhaust all of' the presently Ii vai]ab!il 

" ,\ .:', .',' ' ' -,;:.( 

1", '. ,'1 ,;,) 

, sl'QtitiOl\er., contends that, oUr decisions in 'l'otll Yo. 
Q"wn!~8,8ao:~J,,s,,11 (lQ55); Reid v. ColVert. 864 tl",s, 
1;,(195~) I, lalld M;pEI'l'QII".Guagliardo,. :861 U, S.l£j!~ 
'(~9,6,Q') .• j),l~tifu' 'hi •• position t!>atexh"u.tion' ofl !Dill) 
~rw\,p~!Dedia.ds notrequlreddn this, oa ••. 'Th~.~iti4 
o .. se., helli , that ,the. Con.titutionbarre.d' 'the ,:a~.Ei~t1Qjl 
of, OQul1t'lD~rtlal ~url.diction over, va"iou$.la.$tJi:,~£ 
.iMilll'l)~1 ,\\9'1» •• t.ll· with the milltaw, ... n<\,lit".l$l\iillhI~ 
tha,t"i»iI.dJo,1!1t I,there vindicated" petitioners'., Ic(nlJils 
",itl1oUt"xeQll<\Wg)"exbaU$tlon' Qf,tnilita1y, l'rJlDledw., 
W~, d,4, "q, lhOWe'lel',,' )lecause, ,we, did' 'n~t' MlIeie\lb1il>lll 
t)le",ellpertl.e"Qti milltl>W OQuvj).,.xtended"~011!lleil • 
• hle,l'!\~iOl1: ,Qt ~QllIItltl!tlonal,ClMJI\., ,Of . ,t»~. ,_e~, 
•• ll,t~d, ",IIJP~4i1!Y'~~' ,;i~nallPearr.d "esp~Qie.:l.lY4'~Y~o 
~.qlljp$' ell'ha.uiibiQn, ,oflllilitar~ " re1".<fl'l"~i~~Il!~~e 
PetitiO"'. :ers, ·r~lsed, ,~ubstantial . aVlluJl\e~liSild'~/i~j\~ 
vigl),t;,oUhe,mUltary"to trybh!ml1rat .arlhI/'\m~b.~'o~ 
the.e facto~s 'is present in thsll<!asenb,,£O»Gli\lSj) ;f,'::! 

10 

remedies offered by, the State's. appellate 
courts. Similarly, thefMt that Captain Noyd 
IscolJ.ftned fa~fto\4"" lishlngton, D,C.,lsnot 
enou~h, s.tan.<)cjnga19Ji~I:.t(!,iilermit him to .cir· 
cumvent the military court system. 

,Noy(j argues, how,evep",tbll>t tbe great, dis. 
tance'.of the .CQurtQfMiI~ta.tY!r~ppeals Is, of 
sp~cial significance in, ,!lAI~egl~J:l%flJ;~h<l'! present 
,Q\l~,'Where speed is essel\tw,!(i~qre~tef,i8 <to be 
aWtll,effectiye.·l'lutpe~itioner,;Q9.ITQ~Iil.Wi,tl1at.,the 
O{\Jlr,t of. Military Appeals, hal!!/llJm$f~ltf(aete<l 
s,llM!111y when confr~mted with:ill-It)~~ll11clttion 
t.9I1rall;e~ergency wl'it,· and tb~re,Jjj'ru1fi1W1jlPIl 
tp,iR<}jleY.§ that thecou;r:t WQuld,(II;QtHhltv!lr!l!e. 
ffIW&'4~d rapidlyi! Qaptain Noy,dA),arJ.",sollght 
i M, i3~~jfltance. 10 Nor has,petl tiql\~l\ <;m~r 1 /i!ug· 
¥oWIt,e4)"~bat it. WaS ,impossible ,for ,hJm\ltll ,ob· 
t,l!ip,:JfuAawyep V\"ho :WaS !wJlling w pr~~!\llt).al\ 
!1iIl~tlUJ1'is;te llipplicatlonbeforethe, Qp1'l~WI~~ 
M'i'Utltry Appeals with the requisite displl4leb", 

.N;II)~~4,.Jg~titic'n.er" simply argues that ;otlJ,er 
other , could ClPn.qei;v. 

IIRI~LIQ"")IE,.,Jj)I!eat (jifflculty i~ ·.a. ,lAW' 

:!~~::f:~~~~[~g~?~ bef,or!!(t4~ 

, serv,i~ rll'lll'IIJlI;~W\1 
W.~1'1l require4,;.~ ,Q"~~·~~iil!ti\i9~ 

. ay:atell1,. "', 
tp, C9l),sid~JI 

);i!"tllElY arise. It.mar, 

'a 

.appl'o,j" 
r!'il't,!'!l'I"I""i, ;.,;",'. ,~ 



ing !ofa,l\pUc~tion~ for elllerl!'epcy writs. wIth­
in the' miHtary,'system. . Sinoe peti tionar has 
at nO. tim~ attenwted, t~ . show that prompt 
and effective.,reUef VI\~sll~lii~il!ibie frQIp the 
Court ,of. MiJitary Appeals in ,his case, we.hold 
that· petitioner's :faiM.!'e\ to' 6'X!haust this' Tem­
edy};>eforEi seekirrg'tM~'ssl'stance of the civil-
ian courts is hot e~~~S'~iI,tl '" 
., Aecord\ngIY')';~~'j,1\l,~gjn~llt of tjIe,Cou;t!,t, of 
Appea)s.is the s~1;>s,tlfntilll 
questions l,'aislld hqw~,yer, .. we 
think it t!JI'I~{PQS~IW~ acted 

llin~il~b~~ad~.: vr~~fu~~:~~,z~~!a;.::~. ',to ,'lllfhaWjtl\is n invokillg, the, :Jijrj~, 
dietion,. 
we· 
lVlR. 

: Court .. qp/l~eqJ.Il~ll;tlY' 
. for U:s,tq,cq'l,~iI\H~ 

in ~ffIlS~unti' 
OI;der to giv~, p!l~i!191)IJr 

:Q,Ji>refill\nt his ;arg;UWe,1llt~iftR 

P~,~~~~~I~~~~:.,a~i See ~8 l,J, S',W> ;l~v. UnitQd $tate8,~l}~ 
.J-IIstiee FranJq;urter,), 

'Ca,ptllin N oyd has Qn~y 
... 4\sh.e 

.£fee­
fpund 
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Vietnam,.be releilsed'from prison. since the 
court-martial tliat coii.Jict~ajIfm Mdrlb jilris­
diction'hv.er his"Case. The filII text. of the 
oplhipn.is r~printed below.' " 

, '," I :. '1 :, .,,' r; ,1'1 " ' 

,Before. :lilANARER,." LEVENTHAL', and, ROJUN­
SON\ Cir,ev,n·JuilgeB. 

PER CI:1~I!A;!If:' This "appellant here ~hal­
iengesthe ,Di6tri'Ct H:;Qurt's dismissal of his 
petition fOl':tI'lWl1ft'i'ofhrubeas 'C'lwpml under 
circun\stllnc~s ': 'itlfd ':'Mtll. "l:e~pect to' issues 
which we wil) Uet')fbrthrl'n{~otr;e detail: 

I~ 



i~ the Vn\~?, Stat~~, P?u;tof Military' Ap, 
pel\ls,a~~ertl1W :thatappeU~es, ,ac~ed Juris­
diction 8. to, tr.Y hl~by'court-martia1.4 That 
cOurt' dl!nied" 'the,~etit~6n'., A~p~ll!\n~ '·nex.t 
sought habeas corpus in the DIstrict Court, 
whl~h on,,,Januavy' 16; 1968',,>,'dismissell his 
petition in the order nowundevreviewwhich 
embodied. the. tollowipgconclusiQJl.s :, 

, ", \" , -. ,j 

(1} "On' August 11, 1967', there e~isted.in 
, ,,. ;Vii~t!i\am,.an(\CJts 'O:/fshove iWlliterSra, 'time 
, 0t, war',.wi;thip., ,the l))!\anjX\I1i.~"Artic)e 

, 2
tl

,(10\, I, 'ql)lform, Oode .. o.i :~Iint!\ry J us-ee'I"" '-,,' ,Tr:, - , 

,(<2), ,'fOn\~ugust 11. JiIl'6!l1. petiltioner was a 
, i" per$\!>.!'l, ,/serying wi1>h' ,Ill! [,Il<WC<i>WanYiI;1g 

, , .. ",.; .. \lrmed fOrceil).,!,.th.'I<lfift.~. ;,w, ithin t.;h, , e .. ',' "ea' ing of Article 'ZtiOJ"' I" " ' ." 
I;', "1',' (Po" , ", ;illlO'j fli I ':!1j.-\· " '.1':,:.1 

,(~.'.).; "o{\rt\.Cl~. ?(.l:B) , .. J&1. ·fljl~,t. ''*.'~I\'' .y. i01at ... ~.op.;. o.} 
" ' ... )l)eqo~s~\t~tl?f}()W. ~~~,\,,\l;lted States." 

W e,i~el))it un~e,c\lllM"Wr.~lfplore ,furthe,r 
th~ ,c!aIl),l#.'rYhi~h, t~~ \t,\~Jljl IJn6f111-. II-ddress~d" to 
)},~;):es}\eq'ln.~ the, !lt~~T~~k~QHft' s, conclusl()J!S, 
s~t;~~r:t~ ab?ve" II}h~ $,IlPF~rne "qourt, b,l,\,d be-

f.'.I~ .. '.W.'.r:.'i}t ... ll). .. 0 .. C., a.}. ,.,q{ia,1I. .. /.",.VI. v. 11' f.r.N ..... ~.r. ;'.'.'. iI." ~. i~\I. 1l-t~? ... p .. ":W~ .. the ll~tltIRljle~;~;,~ ,e~ ;w~:e not. ~el'_ 
r.)~s~.-.. ~.onneM,.t.1fJ:.~P:~ .. 'C¥f. ~wj "~. ~IY.,)~Il. ,c ... ol!rt. d~-. 
pld~d ..that9"w~1Il\Hlfji;~f\\'4" l).qt be.,trie.4 py 
C6urt martIal.. Mr .,.trIsttce ))?Ug1as ,~here 
undertook an mterpretation of the Supreme 
Cou'rt's 'IIecisi0n:sl'6Jj~~:I'ty1'i\Jii: 
, ," IV e have' h~ld ih' K 8~ri~; of deci8ion8 that 

cQurt"mar:tia! j,1Imi8diiaUo.nlCannot be extend­
ed to reach any perllo.ntnp,t. a member of .the 

",),:Atrmed·/!'o!f!cei!. ailb,'thetJdJn:!eJjj oj, ,both ·the of-
f~n8eand,,~1ie ; .trial •• , 1'li'h'l!s:;, discharged, .sol. 

,,,·.dleI1S,,9Mmot j be. court.m&ri1liaiedA'or offenses 
,,,,,Qommitted whHe, in .. sellvi!lfl. , ... 'I .. SimiIl);l'ly, 
. neither. civilian empJoye.es ··,0£ "the" Armed 
'.' A.rti~~ )~:' itbt.Ijj~o :u.s'.tJ;'§so~" (t964).! upon 
w,·.l\lill'i(~)I'~!m:t. lIe~w.' .·''bk~ .. ~d' I.d jll. ;'i:'di'ctmii'··~l'ovi.'j ..• s in. 
pMliI~I\\!'Piti<t!FI\f)VI )'. I' '", '" .. ",I'~ , 

! 'Jlhll'ljf~!SW,(jfP!)!~oll' a~.·s(ibj"'¥t· ~~·.·~i~~~:~»,~:,: 
I. 

12 _I 

. We o~., •• { ... O •• '· that'tIl'E! O'CallliBhlMt iopiriion 
ndt~'s that " Wasdllilalinigwith 
peacetime, oti'en'Ses'coinmit-
ted 'within limits ,~~liip, ep. '1'6). 
But 'theby'lMri lJiustice 
DOUglas our· Elj,5Ile1Iltiit:,Jand 
were'so '(')ourtil.l/. W\sh8:tpen 
tHe • 'sp:ecllili~&d' mil-
ltai'Y dourts be rileJillk,hTed 

consistemn:til:~Y~{; ·.~~~~~;~~:;~:l~:~lt~~~:~;~~~~:~ oilly if ri 
that' 

I 



,t 
the' . ground' . 'that' his 'erimewas committed 
whVle hill was in thestatus·of'c!Jne accompany­
ing the armed fotces'ilI'the ,field:' , ;, 

J' ". '.' >. ;:,,-, ; i ,: , 
., Under the circunw1fflJ,.~~~ :)'Ve deem QUJ'selves 
bound here .to cQnclwle, ,tp!J,t"there WIISI,!l.fr0r 
in. the denial of tl)e,~Jlj~."", '.,! 

I 'The judgment dfi,th~ f!~ls¥l'ict Court isre­
v.ei-sed, and the ~~fi~),i~ll~lpan~~d; ;.ri~lf)41.~i~" 
hons that the wrlt'b~ 1hlowed and tliati:;at'tiey 
be. released.· .' .. ,. jp,t)j" " ,L,,' ,'A, 

1.1' ;I>''>'! $o:·Qn~e,'I1e¢. 
'l(i'rt9 hi' . )') fl' ~}1[1 " 

lH. BOARD ~ O~vflJlf'\r~EWDECISN.~~~)!lli' 

"'1. (64, 6~ (ff;(iilh~~~,Mc~ ;UQ.·'i\V',~wJi;~r· 
29) On Rem:ll1tdP~~ei,T,o'Be R~~e~~~Wt9'~.f· 
inal ConvenlngllAuthority~ UriiMt~~dt~Y(v. 
Martillm i~'l4~~,I!M, 16 May .. ".~ ~c~,t(ried 
wasol'illJdHYlrmlliil41 on 23 and,.24, 1,\ ~~~~:~~ 

bY'-::I:r~~~I~t~~t:::l~:~ai at 

'~!:=!~:~i'iFF~'~. :,L5yrsCHLrahd,red 'j aluthodty appl'tivecl: the 
vl!i,1;,pjJ3,(I'·: ~M record of trial tliI 

',"", tor appelll\te r~­
. . In the Disci-

On 9 JtllvHI~lt'!111 
ingprej 
aside·' the 
,ordilvsd'a 

·0'tfui.iIl]·alid . 
mllnding General; 

:~.@1)~!~~,~1 h"; 'R:~nsll~, 

'find· 
set 

;'and 
TWe 

. reccittl 
'Cem. 

, Kah~as, 
IIc.tion 

. )~\lP-
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Whether The Judge Ac;l,vt>caie Genetialhad 
the 'author,ityto refer' this case t(l) a con¥eliing 
auth(l)l'lty:.'othel',than :the@riginal convenirrg 
alltheritY'ier action'pul'suant to the Board"s 
original epinion, and thus whether the Com­
mllnding Gene~a!, F!Jrt Leaven~o~th, Ka,:qsas, 
?ad ,iul;'i,s4\~ti~n,\n .this case, w~re the .joined 
Issues preseJ\te~ ~o the Board. 

.... ,,' '; ,","; t!:: ":. ' 

UnitedState8"'lJ.,®(J6bins, '18 U.S.C.M.A.' 86, 
39 C.M:R86 ,(!L9.S9;, U1gested'S9.2 JALS 3) is 
dispositive. Th~}3oapp wj~~ted the dis~inc­
tlon drawn bY' tlr~' GrQfe¥nmentbetween 
Board' of ReVieWnialt'~t,~·\!!atrdth6S!lefuanat. 
lli~ftomt'he, Ciid~fof'", 1 ~j(f~"Ap'pealeCWhile 
IUs ttuetha:~!ptic'li'vHlig~ ~lit~W'~~b6in8 about 

th.:~. ?~urt's. th ... arl,dat~s . .' :t~lr}~.~"it.:i>\t'.\.w .. \a .... SOf .th.e 
·\)pihl.on that the deClSlOn W ~ 'hot grounded 
. Wffo tiienlahMti! the'My,for',t e, cen~ral' theme 
In!~ob'6ihswlIs'that The JJid'g~l:A:dW6ateGlm­
:grltl'~l'e~~rra;l' of the ·.&ase' f?f:'~e~~~arlil~'t? the 
"flYrt'J!ielivlmworth"comthande't"wa\l"ih' dlrtict 
-Bci;m~~t)iWitWthe'C::ode. Thus') tllJi,t:'1ourt in 
J~'I)'b'/fl;Jiff'lltlitild: . , "i'·, ,"n.,,! . 

, ~h~ .' . in enacti~~ '*rti~le 
co nJV~nin:g, iliililt/191'i ty , 
. one Wh!),'r9.l1ill'illlllly 
. .tr(a!.: W!jt .tvve(but­

th,erEj,fel\~1il.qeij in 
. t(l) the "t!l~ti,mony 
and Collin~I)Wthich 

for the Congressional un­
,by enacting. pAvtfclC'l Mit 
, v.l/.e. 9rjg~nalil[iID1riC&] cPn­
to disapprove the .findings 

. ,court.madil!!dlor,'II11Y or 
'.' We.di~l!g:r~ew.ith ,trial 

that the, 'implementing 
.. "Advocate G~tl'eral, 

"r . iii accC'Jrd wfth those 
, ' "C!)i tjl,e ~ ll'o~aCiI all ,qlloted in United States , ,,}j!,ll~ J~~.liJf;l~l'1i~n 27f.l, [36 CIM.E>. 430 

'H lJ ,11 ~' .p' '&h tW~l!,\i,7 (~)., s,Upr!"., wll~e 
s)): 1'S 'J:l 'th~1etter ,to the corrman\lmg 
ilfllce'r/''FI t ~Vl!lI:w6Hh, lli'tliis ca~If.' Con. 
'gl'essioni!)1 (1I11l!Q~tln\MIt,tB . tlaimot be" rep~aled 

'·:Anitb.:l\;~:t~~11:F~n.itt .. r' ","-',1 VJ' "d"l1')'i 

The 'B'Oltti(."idb.lIi!/lY 1ih'at: "sih~e articlE!' 'd6 '(~j 
'l!JClI'FJ, p'~~ta~tl!f#lttbl'~h~aTlngB 'o¥d:iW~l1'J!j~,~ 
B'oatd'Of,iRcl\ll'~\V ri~n1:tn&Yl!i I ;lliliitlfJg;e,V;flf~&1l;1 
'1I6;~hllk;,fotli'l1l1\\) a¥tiCle·il'f:'~f)';j'n'!lW.a~'!l_ti. 
'm:elit 'Ganlbcllm!ttl\!irt\HIlit~the jfif~'~cMri!l',g:tC'l®~ 
, II ,diff cA\erlt'n\~anl\\t; "A'fic~¥ci'i'M'W\~,l.IIl'® irl'l~if!lc 
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1 O.M.R. 74,(;1,951). M()l'Qov~r;,ib~p&\I\$e~.o:l;)jts 
~u'ndalUe;n tal" nature., .'th~ Qinissioll'{ o:llja,Jili.~n· 
struction as Wi ,a,h ,element ofaIlleJ!i,El!ls,e[iis.~ot 
waived by f/lihire to object thereto at ~rilli. 
;1J1iiti3d:'8tf}jteli)v,'Ci'lYlnJMtie~ 't U.S;C.M;'A:651, 
:4 O.M:R. 148 '(1958)'. 'ThEi'affirlhative:et~brlb~ 
including in tire instt@~lo1Y the' totally lrreill. 
van,t element tll;t.\lt,W,~I1',et1f~,,~;tff.l'ered by the 
a~cUse,4" :1'ol)o;W~~,b¥ 'cId,~~J).i~iQllof the verb 
.!ii1Wer" diangl;:c:ure t~e' "'I: or. ' 11,:n1f;,· " " '..,(i~-; .t·::, :.li' ,,!.frri'':·· ;:H,' : " 

,~c:>alld!" 
OM 41:881'; 

the 
, 'itto ::~x. 

, ~he nBitlurel, lof 
, 6fllerew:, 'Ehe 

v" IMilliaan, 
(1968, digesteddi&· I) 
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were rec~ivrd jn .. ~viden~~ )Vhile B. w&~,:sti1) 
on the stand, they evidently were not given to 
the) members :of.the'cotllit-martillil'until trial 
counse!\s' ;cldsing'arg'ument"No! witness:testi­
tied, whoc'oulddden,tifiY' accused ,as ,thecillpriv, 
nor, was :el1!del;lQe>"produced to establish thllit 
the, handwvjjii~g)'on, ~he pawn ticket was that 
of accused. ' 

,Af~er, def~llse)co,ul)s~l !;,es,ted ,his 'case, 
members ,o~ the. <co1U11rIW!<l'tilJil, '~esPQllded, in: 
the I1egative iwjlell<t):l~\,l!fiW'i,<;>fflcer asked if 
th,e ,cpur,t ,Q,e!!jredt\l,ih~ye!IiJI?M witnesses called 
or recalled. ,The. ~IWOVAJotf{tl)\l\l, ,,how!lver,, ne, 
vealed, that at tlw cIQ!le)f!JbtJa~) law officer~s 
inst,r, ,uctjon~\, one meDiLP,' 1l11\,O~;iYllll,CP, ur;t, g,a,ve: 
th,e I ,folloWIng ,written' qu,~s.tI'ilJl')!tp,! tp~ law 
qtij~et;,,:;}.,. .' :',: ': l. ;, i' 

Can the • cGurthel\lr!~e$Ktmt>~y,boin the 
Rawn shop clerks who r!\Celv,~.<1 the ~roperty 

-!>j!~o!¥l)PiVT' W'illevi [lIi0]. :Jpei'hll,]j81ftiii'ir .tes'ti­
,jnt~!cllin! iQlliaii' ' 1ip",the,.t!I~.ffe1'4~I!Ilrgnatu]'es': 
,~lliJm9J<\1I)I\g\QI').,th~:'P&Wni *Ii¥tlt." "II'i- \if 

TI\'4I\)]I!!~'btIlllerrl del'llM :thEl: +et'lu'esit!i' ~WIfl'g\:i ' 
; , 

, 

,t 
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of the case. The record merely reflected that 
he thought thereqIXest b,rne too late. ,', . 

. ' ',', ',1 

'Eurthermore, the Board was not pel1suaded 
that.defense counselwai\'edlany,p@ssible error 
by fllilingto obj ect"te , the' Jaw. officer's ruling" 
since ·therecord did not (l'eflect, that ,·he. was 
afforded an eppol'tunityrtoexamirie the qllas" 
tion. > : 

. In ,light of tlWi foregoing consid~i'il.ti6jjs: the 
Board '.'conulude\l' that the 1a w' iciffil!er demon­
strated a la'dk: 'of 11l'opeti teglltd ::for'r~he co­
existence of'the right of' 'tlte ~6'l1!rtiJro8:rtia:l to 
call witnesses aind the lllw6ffi'cel'1i!b ~iIl~ on the 
re<!.uellt ' aMi con~equeiitW) ii'l>,'lIs&r hiS : disc1'e~ 
tHm> 'IIIi~ 'fi.ndlngs of' giu1ttt'iiljl;l) 'tli:Il' sentence 
wet'El s'e.t-aslde and a rllh'eil;HI'I1I'cdrtld he drder. 
ed .. (Bailey, J.; Hagopian,'J.! concurring; 
P€\l'ceUa, C.J", did. ».Qt p~lcip.atj\I»):' .' 

, > i 1';";'1', i;:'1 \',,:\,1 'i;lrU/thr~i'M") ':fi'dj;: I!,/,. , 

dl., {147,a,lWC:r.{; luq~~lW/1l!.i'6(l (e)): On,Re· 
hearingl Jiloardr0'fi iltevNwJIllililimited!fo rMat· 
ters In The "'En·ti~~l IUclilldC"iVj\$tM SCate8 v. 
Pinks,tctrl, C¥ 4.1,84>02i12l!,~y,1969, Pursuant 
to the. opinionpf, t1J,e,';,Courtof Military ~p­
peals ('dlgfst~q:,~,Jl~M,~~S'2), ~t?rnjlilgin 
part and r~y,el;~illgj HI rp.pt,tJ1~~~l<ISlono(this 
Boardof Review,.Jher~Il<);rd Qftria,l wa.s,re­
turned to the"Boarcl' ~8r'fi,trt¥r reyl~~~ 'The 
Court's mandate authorized the Board to 
order a~eheal'ing: on dthEHtffectecl :speclfica­
tions/.or in the IlJlte:rnative;" to. reassess' thei 
sentence' on the remainilig offenses, '" ", 



-.. ' ..... w "three. motor vehicles" (arts. 80 and 121, 
respectively). The convenlng authorlt)o', J~p­
proved the sentence of BO]), 3 mos CRL, and 
red E-l. 

The Board first rejected accused'sconten­
tlon that the. court '~Ic~,t;ried him 'Ylis i1-
leg~IIY constitu~ed., ,TP:~ ,.~\\~otd rellect~~ •. that 
durmg the lastof:~ewraL continua!:Wes.",the 
originally. appoinieEi\: ,law officer was, ,hospital­
ized,,!,he recoi"d', ifUl1ther reflected >that" the 
successor to, the:'?Ti~~n~l law offi¢er,i;W~sjap­
pointed for gob'di'icrulise' by the approbrrate 
official three to the reconvening< of 
the cou!'t: ' . therewa~ Isji,Mcient 
evidence to 'court',s' j*tA~~!~t~Vp. 

. '-"{i' ,'}(?: '! ,;,-_:1"1'; 

l~~:~~:l~£~~~:~il~(~~~\l th/i
t
, , ~}l:,)J'V~hJlot 

rE "by qualille)i'''"o(!ijollllel.'' 
,UI,.,lVIJ, provides that an . ac-

1A\!~Yi:l~iit~,ln ,h'lsown cil;i1i£i~:;:~~~~J1~~ 

~~~i~iE~:~ifJ $,tates v. K>rMkoullk'9's;P 

\l U,"l1JIJ~U 

" I" 

VI>!Iii","i"" C.M.n. 387 (l:958)'/ille 
A:jlpeals heldtha:t' 'divfH'a~ 

1~'''l''''',~'Y. lin accu~e~ :'must bea 
'mAmbar in, good standing of 

case, 'accused's de-
a~-\\l\ir\\rber standing 

l\t)~eViubljq ,6fGerm­
~\h:PXII,.C~II~e before all 

than civil" 
i

i~~;~~~~~~~~B~~oard con-at tioia] 
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The Government conceded that ,the specifi~ 

cation charging larceny failed'to".state'·an 
offense. Acc)lsed then was 111ft convicte4 only 
of attetr:lpj;ed unlaw!].!1 entry of Ii speplfied 
German, clothing store.· 

. The fh,ldi#~ .prguilty qn the. larceny specifi­
cation wIIssetaalde'and the charge dismissed. 
The findirill"',EI)f'guUtY'of theunlawfu'] .entry 
wascorrect!hlla~t,a'ildfact.Thesentence, as 
approyed' b:y th~' '~~~y~plil~ . authorit)o',. \vas 
approp~iate '. and,: WII~' 'approved. (~Qum~rd, 
C.J.; Thomas, ,']\"cponc)lllring; Booth,J., did 
not participate.)" "I:i,:",,,,,:,,, 

, ,j' ':.r-',l;),'!!">:i1 1 f:' 
6. (120b, 122, MCM)l,lls!JUeitOf Accused's 

Me,ntal 'ReSPM.'. S.I.biIlt.Y .. ' J.p., ~t&W.'j.filcon .. S.id.ered • 

~::'rd;~~~m~:~ D:9~&~~¥lrw;'S i!~~ 
~uitlel,nes. No Error tn 'rn$.t~4?~iotis.&mted 
state~v. Enzor, eM 4'1.g5'z!S;~St~~aYl:969. 
t(lim\{ii'ct1on:. attempted!s6aqm~!'s~ao!h:y', and 
,tri~\!¢ent!Msault'(arts.86;'1'2~ J~Wcrl84,' re­
~~ct~;~l~);' desPite\'llea;:s~n~~WiJ~':!'I5 .. yi"s 
~"!:,,J~I'!}(H'}"" ,.' ., '_' .• ) .j~fh,;,;):;I' 

1'~iPJl/'ih~! ~I\e ,trial 'tHe .menta(resilo. Wsiob1lity 
of' actlXse(:Vw.aspl,aced Inlssue~'~'1'lill~~l'~i. 
mEdiFfji'elft\!iit:eIl'the testimony' of!!(jif~IKO'if 
·il!;'Us~(1).~~'IlHsf;;'tll~lde~ense. 'c'a:lIed'lf)r: dGl'rKlIi6 
!alb~ychtiL1ttlfst.· '1%tlili\l'reed thdt'¥iClltkea l~b\\1'd 
distl1fl/liiisI1' l'fgllt' 'from 'Wl.'birg"'!;utNdll!lVgt~ed 
!IS, t,Oi \f,h:~tJiler JIll' co')lld, adJil~~~,,~Qd~bMri'g'ht. 
0aptain· ,11',s (diagnosis, was' .'.'seldUa~CltPsWGlIo­
patJ1Y'" 'w.Ji1ereas' 'Dr; G'sltliagl'lo~i'i!I'W~S J'\~er-

s'~~al1rt~:' ~ysott~,er "pSnh?p~tN~, ip~rs~~a~!ty, 
selflll\,ueV.l11 e.." .. " , ,:. ", ie""'I'". '.,: 

,.~. 'persol1 is not rnentlillY'l:esppnlll:llle',.ip a 
cr,Jntw~lsense, fpran <1tt~p~t\lj~)e~1' 9~~as, 
at ,th1i! ,t.i:')jl~'H~Q"far fr,eedl'q!l1"tne,u,:tatdefllct, 
'dlseaose, or deran:gementastobeJable'conc~n­
illg ~he PIliTtlqu']nl" . act C': ha~~ge(lI.'lbO~ili;;·~Q 
tlng~isiirigl\t;fjo'dh\' ". fr' on" 

t~er:igl\t:<kav~·i ' MC;:,1it,r,r~9~~~i, 
.\!lpal'(!\, inthleel:;':'~ ::~~~!i:~~:;:'~:!;!(~:~:=::~ analysis of: n 
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that accused could: adhere, to the right .. The 
Board. stated: 

. Thus, we have a Psyc\lopath, or if you 
prefer "-"sociopathic" of '''antls6ci'al'' of­
fender, who is not responsi·:ve ·to medical 'Or 
ps:ychiatric . tr\latment, who profits from 
neIther' confill!etneiit'no'i- experience,: who 

· mllsthe preventell f)lom preying 'oll"socrety. 
· Dr. Da·vidson {author, of Forens,ic,IPsyohiqc 
trY] js,qf'>I~lje ppjni9!l tpat:'P~Y~AQJlatJ:.ljc 

. ' per8oJlP,JjtY.Ul)d~r Vy,hateverPatli\~,' ~e~,g, 
· nat~d, 'd6es" ndt"impllir a defendll.!I~'!f 'lie­
·couiililiibtlitY:"'·,.,·. '. The' AUI' alsb"lI!ls 'coh­
cludediltMt the,psyohop.ath .mlls.td,l)e ; held 
criminally responsible for; .biS;qll.<?t;.s. iif .the 
public is to be protected. We al!'i'ee. We are 

."unw-ming.' 1:0 .grant ,hiwr am:ess.M h~sun-

. " .• ~~~~e,qti\i1g. v .. ictillll' ab~ . .. q~.' .~.ilil.' ... ffRJiIIIl hill. y~im,­.",\1,1a), act,. or ~<;mtmu~ir,. ·I,f,· ,9(, practice 
"Hi 're~i'ehE,'riSiblem~r~ tl .i .'. " .••......• 

<';.'ri~, ':"t :', ,; ;"'~' .'Ht. ·1t1':·~','nr;-." . 

'l'PI\, ~ollrd. VV!!~ ,cQP\liP.cll\lht\iltt1!.th~".issue. of 
.mIWtal responsibility:. WillS) r!l~Il~~' ,by the., ~yi-

\4. ~pc. e.:!. ,.Pl"tlJl. ,erIYp.,.;r;!\ ... ~.je.~t.·.~y!\.(.tR. J'.*.'\\ co,.urt, .. f.qr its 
cppsi,c;leration \ll)det')ljlpkr..qp,ri!\t~ instructiona, 
!,-p,d was ~esoly.~4 a.!!,lj;mst;~~'i,uS~d. ,. 

Accused, citing U.nit~d States 11. Jansen,14 
t1\t'!!q.~,A.,~5~d,~4r1,G\MtR:.;;11l3 (1964) ,next 
~l>llt~I,l<led,· ~ha.tli~~' lr,eqIlF<ldJ;efiected ,that the 
(i}0ye,llwentil! Ji)1\~Yml:ltr4st~',te~tiP1()ny; .wl\~ ~e­
I}tr,jcte,d., p>" b','~,m~ [j$'iu~<lelines" 1\11.<1. cOllse­
,q.U(ln,tly t,b.~)}.a,\y;,,<l~.c~tll~ge<l,~n :adwitting .. his 
1~~$WIlQ!\Y .• ',f:l/le,fllllI-f,d ,~i~~re~d, stat~ng:. 

!II" iIt'dbes' hot'r~ql\ir~' a' close nasiat!lg 
, Of.this wi1:ne!jsi 'l1IUI"'IU-

'j" 

,'·f t 
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your opinion be different· ii' ·you ,were re­
leased fll<i>1ll thisrestrictiye "i1nlllediate . de­
~ection. and apprehension" test? 

We conclude that Captain [J] properly 
applied.I>the ,Manual for Courts-Martial, in­
sanity "rplE!, even though ,he admitted on 

., cr.oss~e.~\illli¥9rtion that4~ . did not. agree 
With the' M'Naghten rule or the "adhere to 

"'the' 't'!gHtllflj!jjeor'y, which ''he; 'as a 'psychia-
, trist, Idtdnot' felll utilized psy,ehiatric ,opin • 
ion .and ,~"'illJ)'/l..tion very weH.;,liu:\t whiichi we, 
!Is .Ia w~~'~tl\n.4 ,J,u<\!!"es. III ust.P.llPIYr I ,b,~gll-llse 
It \s th~ ,la\'!IPY,,;o/hlch we !l.re bo'!pll.; I, \ 



disorder of the accused. The Board noted that 
this is not the type of conflict envisioned by 
Griffin which related to differing versions of 
the facts surrounding· ,the. charged ofllense. 
Accordingly, as there was no conflict:of testi­
mony on the facts of this case" the cited in­
stt-'uction, even ife~i'or, was not prejudicial. 
F fh d in g sand . s~ntence were affirmed. 
(Thomas, J.;' Rouillard, C.J., concurring; 
Booth, J.,did n'Ot)ptafj:tci);late.)· " ' 

".' : " 'lIO'I.!- ,tel' . ·"1' "",; , 

7. (138y, MCil\l:L<1I1Ullt :Did Not/Improperly 
Con s td er.Uuql\all&ed ,MIsconlluc.t,. United 
States v, Robe'lltIliM~M 420247; 12. May 1969. 
Conviction: 'W\\il~li.IlI]\P.l'OPtliation of agov­
ernment tr"C~If"QgM:genit homieide,1 a~d, wrong. 
fully of i (arts. 
121andi with 
plea. ' ; Con. 
vening hiare_ 

, 
tion. 

in 
prior 

cou\:t­
"out by 
, accuseci.'s 

dence "d em~)llst.r.!r~~!i~5~~:,~~~i~i duced"to priYllte 
result, of; Slleoild 
and since accused 
to ~lIe 
~~m'be~s ; 
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IV. GRANTS AND CERTIFICATIONS .OF 
REVIEW. , .' 

1. United States v.Pre;ley, CM 418102,pe­
tition granted$ M;a¥.1\l69. A.ccused was con­
victed Of foJr.sp~ciftc~tioris of willfUl qisobe­
d~etice of II, ~Up'er,jp~01J'l<:er and two of ,cowar­
dlCr before th\l ~nemy: I (art~. ~O and 99). ~~ 
ple!ide\l guilt~ '~o SP~cjficaFioris 3 lind 4 of 
charge, rando;t~~rW\s,e. ,\riI\()~ent.. On 19 
February 1968,ComllanY.:i:> suffered a number 

'. ',' ",' ''0' ! ,,\; 1, ',J II.' ", • - " ',.' 

o~ cl!:aualties III an'lel)~o.unter ~Ith a he,avy 
cqhce~tr~tion O,f Viet, qOfl~; " On 20 F'ebruary 
l,9,g~i C~~pallY C, ac,~",~eW~compa~y, W,as 
0Y1?'~~~~ to co~duct a. s~'r~f I~~~ A~;stroy mls. 
S'9n')i91l.,~ ,n~arby rldf!:ehnr;'\I;M!~~sed cO.m­
plaill~d,g~bein,g sick the ~;V~W~~,:~f tne 19th 
amjth~, morning of the 20th ah4, ~e.fused to, go 
Qn~h~,:Piis~i?h.The platoQnl~~~e.t:,~tl1, a~d 
Srie9.l~~I~q, a,l\lledic, made. a'v,~~,v.~r~x~'!llnac 
tion of l\1C1,1~~fThe medic felta~~lwe?:~ fore,: 
hea~\!lJ~?'i.fo~p.p ~~. was nerV:0ll~,.,bltLal~"not 
a!w,ea,r, t?h~)~}l.ck. LT B orde~e~'i~s~us.~4.to 
bpar,~ a tr.~ck. ", Ite refused. B sou~ht R~~9a,p-
tal,'n, ~;'~g,~~.i cgw"p,,~iiY comm,ande,J!,'l!n, ,4, .r{t,·~"rn,-, 
ed t.O tA~ t.JclhY'i th him. , Accused, 'Iv'tiq ,'Vas 
sitting IHI 1, n~ \Yheel base of the truck;' ioi:ilfie4 
pale, mumbled In a low voice. waived,his heaa 
bJlolllMan.~~/)rlih I)llllosaid he was sick,and'WoUld 
no.t .. gQb,Hilhlll1.d not, (howeYer, shown any()$I~1> 
of, ,sickness: i.llaj;lier that morning. .B0rdered. 
accu$elht0imlil\l,~,tthe truck and move out with 
I)ls plat9QUw,Accused . refused, saYlng"he"wasi 
sick. i ,Hili, W~S; ,then ,sent to thebattaJion SUl!~ 
geon'IUld,hls CQmpany mo,ved out wi~hout hli1n,., 
T.\)Jlnsu,w.geon·th@Jilght,he 'Was ner·v@USt:aJIIJhall~ 
prehehaive J)Ut "didn't appear to be' '1IoilIlteltf, 
il~..': "R~ fOllnoo'fn<!>thingseriously,wr.blll/l.Jwdt4) 
accuaed,1a\thollgh he complainedof,al!>d:0lIlb~li 
PIl>I'lilS, andtQld him to l'etulln,to)du1iym); ,ltI'llh 

; 6Ii'28'f~bruary,'wort\lr ~p,a'fft~~!l 
struck the south eiid of ~911g~~1' @ ~ l~~ 
c.~~!lO and"two ,he,\iA'@JlI,terll~~~JJlWi 
dOwnalmlMl~ !jnwx'!JU8j1@Wn~ ~ 
tl1.\Sed!$.'9.0~~\I!a~~fo!Mll! ~ 4WI .~ 
t4~'~~lWh~A~~U..~ __ 

~,p~,~~-:~ . 1!l\'~,~~ .. _~ 
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tion and said he 'was not going. B aske.d him 
why. and he replied his reasons Were personal 
and r~.tusedto disclose. them. B ordered him 
back to his platoon but he refused to go. He 
was taken.to the cbtnPanycommander who 
ordered hh'll to acconi~i>,nyhls platoon. Again 
h~ refused .. When ask~d if he were m. here­
pHed that he wasn·t.'The company once Inore 
moved out witliout him. . The company com­
mander test!fiedaccused looked cal)ti and had 
complete contl'dl or himself. The 'platoon'ser­
geant testified that "he looke.d pretty' il! and 
he had a', glassy' look in his. eyes"like he ap­
peareds~ared.'· On two occas~olis"prior to 20 
Fe~ru,;ff~ccused had to!~ ~~{'o:this friends 
that h~. Intended to gilt. into trouble so he 
",oUld:'b~sent to jai1.If~'w<\t'id then see a 
c~apli\in and arrange ~~,M;:~b~e to marry a 
iii-I #hom he had "gotten hi tro~ble." He had 
p~ey'fo~aIY g?nei)l)toh;:~' ~N~berof missions 
with. his. UnIt and had been under fire. The 
Court will consid~r, }V~gtlierthe evidence is 
legally sufficient tp e~~~~t~jl.a<fcused·s guilt Of 
cowardice befor,e th!ieilemy on 20 and 28 
February 1968 J~p~!'iJ.i1i~ilIful disobedience 
of Lieutenant 1i4nd C'apt.ain B on 20 February 
1968.' ,,',.' 

'\1 

2. United:State'8; 'I!· •• .!to'hnson. NCM 69'0829. 
petition granted' 21· Ma1'1969. Accused.pur­
suant· to his plea'8\' 'wa~"foulld guilty of' three 
offenses' of assault With'alfli\imgerous weapon. 
three offenses of";aSl/llIult·,uonsummated bya 
battery. artdthl'ee offenses !l'J1;thl'eateniilg an· 
othel'with,a dangE!l!6Il:s·iW~.n·.' 'DUring the 
pllesell~en:c!!!lg· ,part 'o'fthti 'itr~'I!l}'M()used tes~i. 
tied; 'u~derr el!thi'I~)'\l f)a4't,b11X\ ~~M1)1' . abouta· 
qltarte:f! ;.beel'.;. ' .• ! .• "l"~ll!llll!li~~l'Mlil\t.'l was deC 
i!Ug.butl~ lC01,\>!I!lIfl.Jt'.ekJ:l'lnfu (1:t1I~kl\~w' it ·waS\'i·t· 
right. and)'] 'ceutl!l';~lIr ttl w:A~ 'Wi'6rigi . IJ'.j;uJ15 

didn't h .. a~e .... tn. '~.f~. ·.} .• e: .. ·,.;.s.J~.I..iJ1:.:i.t .. :'.' ... ~.~. ',t.) ..• ~.'. ~i.W. ,e I. 
just th,~Ught~~~~~~I~~lt~«f~(;~o~,' '. ..... . 
. DUl'1ng.hi$.pi>etl!L~l100.,.jjil!jiml~p'l!ltrtlth'5Sep­

tetnber 19&8' to· r2!b 'S$;116Mb'MIlI19!1*~1\t'MUged 
waneqwire:d to QIIIt,·S!\!f!P'1llmlttW.Wj1lhl·seti-

te~ .. ced pris.e. us.!:'. S,(.i[n4([ .. ~ ... rIlf.~:Ft;! .. ,~ ... 'fl:? .. IlfI.;a#\ .. < .••. ati~. 
Vretnam, ;TlteCot.\.rt ;w,f~li;a\i~r . \j,~;id1,tRe'l~~ 
cumstances ; otla!lcUsed~llt~e~ti . 1'~~~n'd'/i:blM'en't 
resulted .in.ia den!a~ofl.d'rt/l4ill;l'0'cllslll\')t·iIW·lati8! 
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whether accused's pleas' of guilty were prov.!. 
dent. particularly in view ·of the law officer's 
failure to delineate . the essential· elements of 
the offenses and to determine the .factual basis 
of the pleasl' 

3. United States v. Calpito .. ,N"Q¥69-0869. 
petition gr.lJ,n;tlld 29 May 1~69, . J,tccuse4 ,was 
found guilty. II!- consonancewithhisp~ea" of 
an unauthorized ,I\bsence from,~+',AP/lil,J968 
to 11 November 1968 from his unit. located 
at Whidebey,1\sln,nW, Washington, . g"Ulitiprior 
to this period'!hEl'lilfa been oneniergel1dy'lMve 
at his home in If!l;gltiiiJ; Republic of ·ther PhiHp" 
pines. In a 'swiii'I'P~~a,tement dut'inl!',thli pre­
sentencing pna'S$\lt(:f!!theltl'ial he.,tl!!ltlfied he 
had made,sevelttll ,l~t~empts at" '<!:lark Air 
Base to obtallvt!a, tmilftlllily fiight hilckto the 
United Sta1lesllln~w,aUlre'Mled passage 'because 
he didn't: iHiBattetnptto ob-
tai,na a' '~certi~ 

99.1l11tp.a:ndiIlg of-
tlcer. officer, 

to in returning. 
61lark Air Base,' 

TW~ . ..' persortn$l' the!~~;:, 
{used him p/lssage once 
nge.c16~~Tti'·$!aS'~)lort. He 
reHli'1reiP'ib' hl~ . home 
dHfillliltl'eB~ ":. marital 
rliMs~ 'wer\!' 'pi'esented . 
prelortged: ::absence,' , 

ll-utMtized. absence: 
UNovembev 1968 



duty status 'and . was . cognizable' in civilian 
court. The Court will consider whether, ,in the 
circumstances· of . this case,' the, c'ourt"ll1artial 
had jurisdiction of the:offell.secharged> 

5. United Statesv!T.aql;,e~t,. NC~6~-9741, 
petition granted 11 JIIn: f96!l. The'Court will 
consider whet!)er ,tI/,Ej flP~~ijidenterr\!A to ~he 
prejudicE!. Qfaccll~\l,o;l;,):)y il\cluding :i;n{his; ,sen­
~ence instruction~l; "&i '"'' ~!)tt reputl\~iq}1 PI;, the 
backgroul\d !lnd,[!I~jlr~~~r; ,oftjle,IlA,!u'll<i it ,tIle 
reputation PI.' ir,e,qR~~,",~t ,the aCGVsell""lp, tl/e 
service, for ,1I0P~ ~e.all!lt, effi?ienl<y~.,)ld~ljty, 
courage, brl'-"illXMd,>l/;,Qt,lle.r tralts,wh\ph, cp,ar_ 
acteri,ze.a g(W~JJlll'-fAlle ... ",nQne·,\1t"iWhi<rh 
was in, evid,eA\;'oh~lfjIi~ case. ,,,; , 

. ' 6: Unifed''Stllt"es'v. Wilson, CM4it:g46!l\ipe" 
titlon; gr8!fli$iI)Y~'!.run. 196,9 .. ' 'TI:).e' 'qotiHc1WtIl 
consider;n\fl\.tltl\.\ir" the "law officer" ert'~at"i'll 
charging that! pers8nai beJiefsbased' 'upori,'fI~L 

lli!, ... :~u.,~. 'R~I,I.,I.,~. (,.al1 .. e .. no d.efe~se. tore. f.!.l Sirl.~' to 
qR~tftt~.m lBt<i .. ~ ... . Cf. Umted. State~ p'.'" $ .. ~r 
~ei1'.N,rfujj9.7i. [, .• ~ll11P' ir-.'. ,37 U.S, Law W!l~lf 
~~~rtn~-b'r1;f,~~ps"/~vrIL 1, 1969). , '" 

,\ffl[;,\E') .' ~~~: ''Playes, CM41!i577;'pe; 
tilllbn! .... . !P.)'llli\; '1969.' The Court will 
ctlli1i'l'd'A¥' ltltWllQw 'offieer denied accused 
al!lgh'if1t'o 'Wll!lfitl':l6rta~ b~ 1t1ldwing a psychfil­
tristftd' ~e'Stl!l!Y'lllJl'W'tIh'ij;li"eI!lll tli'llf his examiii/lL 
tion' ofa1llftftedJwt at'llln~~~lbbard requested by 
individual'j,al!fel\~li c~lll\sel\lJiI ~i"itiCill stage of 
the pl'oceedih'g~w~:fIic}jl~Wie.d' 'tihe fate ofae­
cused, witJiWtl"i*fUg. \'I!Wi! lpr6secution to 
sllow noti~e t~ ,t.hR",a~ s~~ll)R!1~s,~I! a,n intel­

I .. i.g .. en ..•. t .walve,~., ... o" ... ) cJ>~n agA'b01ilWrf. !),.p" r., p.cedUra! 
safeguards to g)iWla,m . t~W~P. !rlght to a 
fair trial, e.g., a. fr~¥"¥ t Q~jX~~~?"tap~. 
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8. United Sta~e8 'vii N~bllZljlJ.N0M 69-
0275,petitlon groo1le'IiJ IJlJ6If.1l1idl.l();9611lt"mni~ed 
Statesv. Feely, NCM(6:e.lIi9&l;_tflln rgrll,lIted 
];8 Jun. 1969; ,Unit8d'Wl:aRl'/)I>~jN(DlW'69~ 
050Il,petition grantedJ!!SM:MK$B~9U9!Pimttt't6il 
StateS! 'lfI'G/!emiUion, 'N@M t6$.8&'60tAII$tlitIOft 
gl1anted .8wun. 1969 ;'liJni'U~1H_GW(CNtI't6t<, 
N:€lM 69.0189,' pe.tition' ;gtilintedl):I!J'iMaV' :119691; 
United Stateliv., Care;,N'<DM t$0lf&~8,9t1.tttlQn 
granted.:L4 May,' '1969'f iUniteitl18tlJitrls91/J1IJR"~ 
mero, NCM 68-8688, petition granted 18,jJlolt,,, 
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1969; 'United.8tatesv. Henrye8, NCM69·0681, 
petitiongra.nted 24 . Jun. 1969; .and. ,United 
States .v •. Brooks,NCM; 68·3557, petition 
granted 30 JUn. 1969. The C@urt will consider 
whether ac¢used"s pleas were provident, par­
ticula.rlY in:Viewof the law officer's failure t9 
deJinea.tethe essential elements of the.offense 
and to detexmlne the factual basis of the pleas. 

V. TJA.G AC11IQl'!iS UNDER ARTICLE 69, 
UCMJ. 

1. Denial of anec~g~ary~nd material, ~e­
quested d~fense witne~s"(wb'o could nave tes­
tified concerning the" irtlildiiiit which resulted 
iil' court·martial 'chll:riesf'requlred vacation 
of accused's conviction' "Of Wirbns;.ful . appro • 
priation of a govermhJ¥it>' ,;-e!l1cil~; absence 
wi~bQut pl'oper aut!)ority, ~d' ltlli1l\re to obey 
a Il\<w~llj, Qjf-lintits order.,J:.AJ1MJi ,SUMCM 
11l,6a/~O. ," 'I ',<: " " ' 

"!t"1<'aihireof special court.lri~rtia~:plieSldent 
'til in~truct,icburt that It ciulla lih~£djudge' a 
'Slt\lPen'd\\W ~eriten~e was, under I ci¥hllHstanMs 
o':l');l;l\.l~l''Ciise; error prejudicial til' tl!~ t siilj's~a:n. 
~I~) Hgl\t~' bfthe 'accused (accused 'WiisD4tiqllit­
itllll"of'~ 6't 8 'bltarges, and evidenc~ \'lIarclJ.ti!1l 
reHtll1l\ing\leliiirg~was not seri6usinf~a'~l!!,oril}). 
There was a fair risk that, in the 'c\htt~xi 'of 
Hw/( !~Wle'}j\l,;lIl;op~rly jnstrl.\~tedqollr~/,w<lllld 
"!I;V(Hl~Jud~ed,a,~eI)tence differ.ent, ~r,Q}}1, ~~I\t 
l'-,qt1,l!\llrr:~~~j,lldgeQ., ... That PQr~i0l!' .of ~~Il,sen. 
t~ll:ce, ,!lpm9ged,whICh \Yaswltl:).l/)Ah~'l>ow.er 
c;>~tl)~ cP,qr,t" was a Iegally adj,lIdge,d \lnd, valid 
~1II)WI.\,C~'1 ¥!\\i4 portJon ofaell~cer~a~sess~~ 
t9 qWi~" ;pos~ible prejudice. J AGV J SP,CM 
196Pj,147" 

3. Accused, a bona fide member af an@vtJht>. 
do~,If~br~)Y ,s~?t,whjcp . fequire~ I,Ml i a~~!t 
Ill\,Je~ to 'fea~lle,l\r4~1 ':Y~Sllldl!ct,~~ '~P.~?l }~111\7 
tarY sm'vi?e,' E~ta~llsl)~d D~~ar,trn~qt",?,t,~~~ 
~,rm ... , .. YPOliC~. )P .. f?Vi,d.e. ~ .. '.:r .. ,.h.l\tj}f~(f,n~Ii~~~~.1ID",~ 
~etam a bel\ra If, I t \V~!I13'fe,~ ;I\~ 11< ;~~ of 
religious faith," if) permissi~~' fS;8~~~~~ 
from Headquarters, DA, upon an aaequate 
sho!lvingef necess!tY'.'!lt~j 600"20 lllHll0't\!'cg o&m­
manders dlscvetlon <b/) 'harlll'l$ n1~S1;<JII'el.'s!l~1 
~J:ilemil\')bdt':liQq11ll'es\jthllltl(bhl!yft.tsstlVe>tthtt 
r81.l'ml!n"a.jt&<'dleMtflslfli{lfjft\f~()(:ItIl'leItH_llft 
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that, the wearing of· a neatly trimmed mus­
tache is permitted. Although accused"s: cdm­
mander granted, aC'crtsed .some special.,dls­
pensatlons·to allow him .to 'complyMth relig. 
hilUS lilw,AR600 .. 20 "forbade adj·ustment on 
this'pbint. Fol1bwing conviction' for' 4lsoOOdl­
ence·Of superioi' 'officier's: brder: to' shllive, ac­
cused'scasecan/ei t(): the attention" oj! higher 
h~adquartersl and DA granted accused per­
missron ,to wear' a heard. 'Fa'JI1iire"of D~part­
ment of the Army to provide a ·mechanism 
f~rex~~c\sj.J,lg . ~his . esta!)lishedR]1~,.uppromul­
l!'.ate4.~1Iic~~tlontOlln a.ppl'rr,eng~,peremptory 
ll,dmjpjstr~~iYe regl\lation" :fm~~!\tl\e .cir,c.um­
st;tnce,~ i of .this . cllse, d~l\ill~l~h~, .accused dlle 
pr,?~e~S : (If.l;l:\Y. Fin4i»~~i .;mA ~entence set 
a8\~e, (~AqiV J SPGf\l:J~16,I!,a,~9. ." '. . 

'''4'. Wrongfully la~cupY'in'gl 'l:heJ~ame' bed' dur­
Hilg'ibenight-time wltll'a wliJ'illi.h 'nothiswife; 
conduct of a nature to bring discredit ilpon 
tl\e.ar'P:~~f.9rce.s'l }~,; ll?,t",lt. lesser .• included 
offense til adultjlr"", the!lfl/tense charll'.ed .. The 
fo.cusof tl;11l JlI,t~li,}s,,~,)OJ,llf:l!\l~se~u.al inter­
course.;. tl\!l,sitps"Il#; i~h~"q~u\l~ipg is irre~~vant 
(tR,tl\,e~lIp.rl?;~~",~ P~~"fI~ ,t:\t~,. li\lments, .Q~ ~he 
sullPlIsep ~eJ!slw;Jl}c'y,cJ..eg,\lfl;ense ,are, element.s 
qf, )\\fl,1l1)lj!.I'rr"Q,qtp{i~tipll" .,sei.aside" J AqY:J 
SroMJ J~6~~l8$, .' : il ···i 

.'5; 'Ac~il~ed'si~onVic!tlons of absencewi'tJ:t6Iil 
le~v.' e'~l'ia~flil.1\1. i'.~to I'epe,irs~f asra¢~'A!ltl;1Qilg.1l..' 
aNfusell: (whd sUffers fro~'a sillil~9~W/ljW6 
r. ~l!ctioi1; parano.·. fd . type; 'tliri>ntc. ~S~V~I'~)0wa .. A· 

lillie ~O'. distinguish right . fi'ohi\vr!>Wlf .ltl!\tft'cl 
m\n~)'?f'tM; Offenses; 'he' Witl!'l!h~61~ t~?gah'e~~ 
1X> !the xtg1rt! aM to' t!bOpeilatM(irttel1'1l:{~iWj}; J'li 
his own, defense, The Surgeon. GenaMt 'cMti­
citieile.c;I,lHTA.QV'IlJdIlPGM 19690201V2091' r 
.. :r . .' I . . • 

" .: '6,' Fanu'ii.H¥:flfbsg~uii~ntopr()ve) existen'ce 
d~\%gtlf4~~W'lIjjg~j. fl~'" ~n.)i~te~. 'aw;ra6cu~ed'~ )(do*Te4~~\t:'df;;~ r ). . ~ .. t~f(' two' , ~s§enti' 'I 
tl~tJ~~~~~k\fo~tff.IJ~~~x~le~~I~~ 't~d~~f9 .... · 00" ""WI,." .... r ~"~lln ""(,, '.' 
q 1 ;"'\)'i)~;I),l', • lh.' ,:'j<\;'i!} ,.An' ,P:'tt:;hfWtlhw)(l, iJ("i! 

. ,Z •. , IXlB,~~iWiheil"i~liIc,~J~/I>II'AIiltl.11j)4\lC;ec;l",to 
>I))qjlll\;. a'i\qu.~.eilts £1IIj:)j.U1e \~ Me_',~ 'hiSilplace 
P~d u;ty >1,An., a Jl)Plmllltl~ "~0:1<!(jiite'dldejrt;!lll! 1:tlr0Jlll 
,.~9mm/ll!'l!ief:', '()tl.;a(\cU$ed~s,: .,u·~¢·,itlha1t;la!li!lI)IIJleh 
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Qualifications necessary for participation 
in program. The enrollee must be a Reserve 
Component commissioned officer assigned to 
the Judge Advocate General's Corps who has 
received actual or constructive credit for a 
Judge Advocate Branch Officer Advanced 
(Career) Course. 

Student and Instructor Material. In accord­
ance with enrollment notices which The Judge 
A d v 0 cat e Generlll"s School receives from 
USAR schools, the necessary course materials 
for RDT will be forwarded to USAR schools 
participating in the' New Developments Pro­
gram. JAGS/N, 2 Jul. 1969. 

VII. MISCELLANEOUS. 
t,. , 

Articles Of Interest To Judge Advocates. 

Comment,: DlUe Process ChaJllIliiliJ~)to the 
Kor6aIY/f$t'atus, of Forces Agreement, 57 Geo. 
L,.J. 1097 (1969). Copies ar~i~VI~iJ~bl, ~ from 
the georgetown Law Jourlll\l,;, 5~~:: III Street, 
N. W:; Washington, P. C.2011ift, 
," ,i. ,;_ " ,,, "~I ,':; \ tn;!'), ' 

,.comment, S & E COfl;Vt;AQ~rn'ft a;ndthe GAO 
Rate in GovernmCfl;t" ,Cofl;tnMt, J)i8putes. A 
Funny Thing HappCfl;~d;Jon,tk,~ Way to Final-

, 
>I' 

" ( 
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ity, 55 Va. L. Rev. 762 (1969). Copies are 
available from Fred B. Rothman and Co., 57 
Leuning Street, South Hackensack, New 
Jersey 07606. 

By Order of the Secretary of the Army: 

Official: 

W. C. WESTMORELAND 
Genenal, United States Army, 

Chief of Staff 

KENNETH G. WICKHAM: 
Major General, United Stat~8 Army 

The Adjutant General 

The digest topic and section number system 
employed herein in keying other than mili. 
tary Justice matters is part of the c@pyrighted 
digest system used by the Lawyers "Co.op'era. 
tive Publishing Company in Dig.Ops. ,JAG, 
CMR, and ,USklMA volumes and is tused with 
that company~s permission. 
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