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Thls 1ssue contams opmlons and other
material in the followmg categories:

I, Opinions of the U. S Court of Mihta.ry
* Appeals.

II Federal Dec181ons .
III Board of Revrew Dec1sions '
IV ‘Grants and Certifications of Review.
V TJAG Actions Under Article 69 UCMJ.
VI Reserve Aﬂ?alrs
VIL Mlscellameous. :

I OPINIONS OF THE U, §. COURT OF MIL-
 ITARY. APPEALS.

1((120 MCM UCMJ art. 31) Accused Has
No 3 lrt ‘o Have Counsel Present At Gov-
rgm %syohiatric Examination, Instruction
ixpert Opinion Testlmony . ﬁhs Proper.
l‘ .iggates v, Wilson, No. 21,802, 27 Jun.
1969__..%-\4&;:5 ged was, tried by a general, court-
martial for,’the premeditated murder, of his
wife. He was found not guilty of premedlta.ted
murder but gullty of the lesser offense of un-
preméditated Muvder. He' was séntenced to a
dishonorable’ dis@hﬁfﬁ‘é. Yotal forfeitures; con-
finement at’ har_ﬁ lﬁlﬁﬁtﬁ fof bwetity-five: yéai*s,
and réduction’ to’ the1oWest ‘éhlisted" grade:’
Because of ‘errorsiitiot mhtéﬂal” here; " iritar-
medinte appellate authﬁfiﬁjes“ ‘ |
ﬂ’né‘mbnt to three :Vearﬁ s

!((

b Frmeen o Do

the article 82 {nvestigation; sopused.

Virgirlia 23901, Copies of the materials di-
gested" ?mﬁth[

69.18 JALSH['ﬁaﬁyﬁunib‘er]' (DA Pam ﬂraom»
1‘8)# ’”" g

vasdaken to, an Army hospitalfon:psychigiric
B o e v 1 I L eamt TRttty ({ aapdd
O !ﬁsﬂons relating 4o thed contonts,

ddgessed. to The Jndge; Advosate.
ghool, U.S. Army, Charlottesyilla,

Affiphletidre not avaiidliléffn&m .
i pasmphilet may. héseltéd’ah

*1” hﬂl sy fen el
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evaluation. Hospital officials did not inform
him that he had the right to haye counsel
present. Accused refused to have X-ra.ys, he
refused psychological testing, he refused parts
of his physrcal examlnatmn, and he stopped
the questioning at various pomts in the examl-
nation, He gave no information ‘concerning
the alleged offense or. his relationship with his
wife, Apparently, the mtervmws consulted__
entirely of subjects such as accused’s back-
ground, his work, and. current évents, A three-
man miedical board after conmdering these

_ mterviews, accused’s records, and the article

82. investigation file, concluded. that .accused
was fit to stand trial and was; legal]y sane at
the tims of the offense.

At trlalg two psych1atr1sts testl.ﬂed for the
defense and agreed that acused, at-the time
of the offense, experienced a“total inability to
adhere to the right. In rebutta.], ‘the Govern-
ment called’ Lleutenant Colonel H of the med-
ieal board, referred to above, as .an expert
witness. Fle was asked for an‘opinion:baged
solely on the health and files of decused ‘and
the statements of ‘witnesses, In addition, he
expressed an opinion based on a roadm of
the transeript’ and the testimony of the’; By-
chiatrists retained by accused. The law o‘ﬂ’lt!er:
instructed Dr. H riot to mention what acctised
said during the fnferviéws or éven tha,t he hé,dj
interviewed him, Dr. B testified that he fotind
accused to be legally Bane.at all-times, .In this
appeal, -accused -vontended that the doctors
who interviewed him had a duty to: ‘warn him
of his right, to counsel and his rlgh £ o have
coungel present durmg the mtervrsw&

In. reJecting accuned’s argumént; the Court
gited its recent.decigion in. Umtgcb §tq&es .
Babbadge, 18 U.8:C.M.A, ierimny, BICITME R e
(1969, digested 60-12 JAIHS‘I) mhereln the
Court held that-an accused’g A E‘i‘equli'ed
to submit to paychiatric’ 'SV fo:n ];') the
Goveriment as a ‘gonditié) * é‘ésé&&t" 0 h1s
présenting psychia‘bric ~8dtifA N YA d’ .
raiise an issue asito His'fiental redpotisibilEy
had not been denied the protection-sf' aiticle
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81. It was held that when an accused opened
his mind to a psychiatrist in an attempt to
prove temporary insanity, his mind was
opened for a sanity examination by the Gov-
ernment and his action constituted a qualified
waiver of his right to silence under ‘article 81.
The Court’s decision i in Babbidge was heavily
influenced by the reasoning found in United
States v. Albright, 388 F.2d 719 ‘(4th Cir.
1968) In Albmght the court" reJected ac-
cised’s argument ‘that his r1ght to counsel
ha.d beeli abrldged w11:h these words

Stafte \ Whltlow [45 N.J. 8, 210 A 2d
763 (1965)]h01ds that a defendant has no
federa] or state const1tut10nal right to have
"his ‘attorney present during ‘a’ psychiatri¢’
-gxamination conducted 9f the instance of
‘the progecutor. In this conelusion we agree.
From the intimate and.personal nature of.
the examination, we are satisfied that, ex-
--¢cept in the unusual ‘case, the. presence of a
-.third.-party, in.a legal :and .non-medical ca-
_pacity, would severely hm,lt the efficacy .of,
“the examma.tlon, and that if defendant’s
" privilege agiinst self-incrimination is given’
“fall. éffect with regard‘ 1o his inculpatory’
- statements to his:examiner, the need for the:

presence of an attorney is obviated. We:find:
. no error in the failure to. permit defendant’
‘counsel to be present durmg his exammaT
“tion by Dr. Rossman,

The Court reJected accused’s (:(m“lzentlgpi
tha,t Dr. H's concluslon, based in part on ine
terviews with accused, was inadmissible. hﬁ_ ;
c,aujse of the “fruit of .the. pmsonoue que,}
trme,”_ ‘The Court stated ERE A

" The fallacy 'of the “fruit of fthe' pdlsoneuea
,,tree” reagoning ... i that it masmngmw n
m{p g:t‘ opinion, the nature of t %le Tree.

or can be applied only i: e 2q
pl‘%fé&s‘ibnal sychiatric’ examina %?1

Governﬁienﬁ B fspitlal t'mth br;e?klﬂg (5

00 itiously tapping telephones, or
‘*fdi'dix}i‘g}th%g%‘ v mtdr thg I{)edgroompof an d%

sel§adl e Wet'tejedt' the “contention that the’
- examingtidvaAvas-uncenstitutional, untawfulj.
: ,imp;;e}aer{ thzmaequently, ‘we must hold
. thay Q,Q baged. on guch an examing-.
‘}"“sc m'mm 8% :
. The, Cound ‘ne;;t egpeigered whether the law_._
officer eryed in hig ingtruction on expert opin,
ion testimony. g]‘wnﬂngrtment part,. the law of-..
fier stated; ... a1 Dajaal 2

iyt r

Weight or credence should not be given to
the opinion of experts insofar as it ¢lashes
with common knowledge and ordlnary ob-
servations,

Accused complained that the instruction
caused the court'to-give undue weight to lay
testimony and that it constituted a substan-
tial restriction on the exclusive right of the
court members to judge the testlmony of the
expert witnesses,

Expert testimony is not binding on a jury
merely because it is expert testimony. - Credi-
bility and weight. to be given to the.expert
testimony are jury issues. Mims v. United
States 876 F.2d ‘185 (6th Cir. 1967).' The
Court, in finding accused’s contention unmeri-
torious, stated that “although the mstructlon_
could have been phrased more felicttously” it’
believed that the instruction conveyed the
thought that the ‘court’ members were “Hot
bound by the opinions of experts wheti the
exa rts’ conclusion clashed with common

ledge and ordinary observat ons, On the
other hand, the court was not requ1red to sub.
oMAEALS the opinion of expert witnidases to'the
testﬁnony of lay witnesses. “The' decision of
the' board of ‘review was affirmed.” (Opi‘nion'
by Jiidgé Darden in which Chief i fidge’ ’Qumn
1'glé‘lciurred Judge Ferguson conéhrréd in the

ult.) '

I

. 2,; €120, MCM; UCMJ art. 31) ;resumony_

-Oﬁ Government Psyc_hiat_r_is_t Admissible Even

Thaugh. He . Did Not, Warn; Accused Of His.
Right-: To. Remain Silent. Or,; Hig:-Right To
Coungel..No: Error In Admitting, Stipulations:
Of;.Expected - Testimony.. United.. States: v.
Schell, No, 21,770, 27 Jun. 1969, ' Accused was
tried by general court-martial on charges of
1&?&&‘&3}“ d%#sért:on, ‘and unahthdrized absence
(u §“i12‘1"85 ‘and ‘86, resbective.'ly) ‘Onle of
the principal issues at accused’s trial -was-
WhEtHE: his méntal ‘conditio’ preveted  hir
Y10 ehitorming lns condnct to the’ Pe&MF .
it of Taty. v iR

b it ;
5 Eﬁqipgy@matrlst testlﬁe o)
stated ghat,in his opinion, aceusad
to.adherg, 4o dhe right.- 'I'O«ﬁ’ﬂb
mony, the Government called D :




@

" of the. resy. t@, %ﬁam

psychiatrist; who  had ‘examined -accused be-
fore-trial. ‘Over defense dounsel’s ‘objection,
Dr:'B was ‘permitted to testify that, in his
opinion; accused was free from mental disdase
dr-defect and was mentally competent to know
rig'h*ls frbm Wrong' and to. ‘adhere to the right

-n,

Th,e court-martlal ﬁeclded the 1seue of
mental competeucy;.--egﬂgjnﬁt accused,; On re-
view, .a board of yeview ] held that t]pe overn-
ment’s rebuttal evidence was 1nadmi§§1ble be-
cause Dr. B had not first advised him “of his
right t6 remain‘silésit-or ‘of his right'to coun-
‘el.” The questioiicertified to the-Court of
‘Military Appealsitwas whether - 8r fiot  the
board was “corplutith Holding that i‘t’he tesiu-
mony of Dr *B‘ Wé’él‘madmlsmblev :

The \Court n!o};ed that after the board gf re—
view, h@dweb,edf in, this case, it decided. Umgf:d
States, {v.{ﬁﬁcbludye, 18 US.CMA. 7o, B
C.M. T (19869, digested, 69-12 J,A;L;S.._J,)
and, {mtéd Stwtes v, Wilson, 18 US.CMA.
i M.R. — (1969, digested swpm)
In . kg"b @dge, the Court held accused’s ;ntrp,
duction of the ‘results of a psychiatric evalu-
Yitfdn BHesH b’ statements he'made to & psy—
YRGS Genstituted “a qualified ‘waiver'of His
TagHt 6 ehee finider Article 817 of the 'Uni-
form Cotle and gave the Government the right
to request a san it examination by other
doctors.  Iit’ Waus IHE  Court ‘held ‘that the
Governmetit £ ] ER;}IQ] introduce evidence
kpgychiatric:evalua-
Aion of acouged, tomehutitestimony given by a
fdefense: pgych}p,ﬁnww i N@,ﬁys‘c establishing
361,1,&1; ageused. ha _;z‘:‘ -ig ,of his rights

3 oty these, cases, the
sk, of review orTadnibisas -iczqthat Dx, B'e
dastimony. was. rm%@mi@p&bﬂmmw et
{,ﬁ‘ﬁeﬁ @burt next WAAréEEBIHTIIT b,
gmmi;e@tmn that he was, préju i

hsdo: gvidence of g :' ’

{ s%tﬂula.tlons of expemﬁeﬁg}? stiimionye

‘Hﬁ' Glﬁéﬁﬁb Were made by accude -'-'v' N
ML e dgh.txonS’ and ‘tHa (

he ‘Warning g‘i\ﬁen“c Bensgals
o u&?nﬁ;élI was 'inadeduﬁt@“‘iﬁ* h
: G}ou'&ftﬁhé'ld ‘howevér, tRa e

. M%mmﬁ! tHaPEbsised amfmatively 5l
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intentionally waived thls deﬂcmncy - The
Court gtated: : : .

Had the aceused mot:consented: to:stipu-
. late to be expected testimony, his statements
. might never have come before the court
" members because the law officer could, and
we must asgyme he probably would, on his
“own ‘initiative, have ruled them madmlsm-
. ble;: Defense counsel’s opening staterment
- further supports:ithe conclusion that ‘the
- defense affirmatively, desired that the state-
ments. be admitted. . Counsel informed the
court members he intended to introduce
‘some of the statéméfits by testimony from
- another police officer; and:this testimony, he
- maintained, would cast:*fgrave doubt” upon
.-the accused’s “mental xesponsibility,” Such
other testimony was in fa .introduced. In
addition, the defense, psychiatrist testified
that certain of the ‘accuséd’s pretrial re-
- marks illistrated “another fedture of .
[his] schizoid: makeup.”-Thusj the record
of trial demonstrates that the accused’s pre-
" trigl remarks were in evidente not because
~defense. counsel merely. neglected to:.inter-
./ pose. an objection, but:because: the. defense
., wanted the remarks conmdered fpy the court
members. We are satisfied, therefore, that
“the accused affirmatively” WobigatitTed] to
1 vaclipt: of the evidence.” ‘United: Stutes v.
,\Gﬁustaflon, 1’7 TUSCMA- 150; 152;?37 CMR
414, [1967], : : s
- Thee: decision of the board of veview: wal re-
versed and the record of trial returhedito The
Judge Advocate General for. resubmission to
the. board of revlew for further prooeedmgs
consistent. with thas oplmo jﬂ( pinion by
Chief Judge Quinn in whis h,.,f.,]‘u ge Darden
concurred... J udg'e Fergugon concurred in the
result)

3, (73» 216f, MGM) Collrt Must Be Sua
.Sponte::Instructed: :Ofi:'Defense Of Duress
‘When Reasonably: Ri}ised 'By The Evidence.
United States™n. Szmmelk:iaer, No. 21,696, 27
Jun, 1969, Accused . ‘was. eonvicted. of, agsault
with-a; deadly weapon,: willful :disobedience of
& 'lawful order, and violatien of &lawful gen-

éral regulation (arts. 128, 90, istﬁd 92; Fédjec-

vely) He was sentenced 1o &, diSﬁOJ,l rable
rge, confinement; at herd Tabor:

ffﬂ h 5, rfeu’dune of 895 pe m&ﬁm #3°

PEHSay diid vediittiofr #b e [y s%.

appdessivening atthbrity %d’ih&éd’“%ﬁ?é"ﬁerféﬂ
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of confinement and forfeitures to 30 months
each. A board of review affirmed..

Accused was charged with: "_.‘havmg re-
ceived & lawful command from First Lieuten-
ant ... B, his superior officar, to accompany
h1m to the company orderly room, did .
wlllfully disobey the same.” Accused te,stlﬁed
that he did not obey the order because he was
in‘fear of being shot in the back by one:of the
armed: guards who accompanied: L1eutenant B.
H1s fear wes premiled on the fact ‘that there

was unrest in his company, his arrest, .which
was-unexpected, occurred in the dark of night,
and  was ‘accomplished by .the. use of three
battle-dressed; armed -gséldiers. - One ‘of the
guards, who stood dlrectly in front of him,
“leveled his rifle and hig Hhands were ‘shaking.”

Accused- asked that,. the :military police be:

icalled and he surrendered to them

Accused contended that he reframed from
obeying the order: out of a genuine fear for
his' perlonal well-bemg‘ and:that consequently
hls ‘disobedience of L1eutenant B's order was
ot willful, an’ essentml element of the charged
offense. . Accused’s fear, it was argued, was
such as to raise the isstie of duress as a de-
fense to the element of willfulness and re-
quired the law oﬂicer, sua. sponte, to 1nstruct
thereon

Ih United States: v. Pmkston, 18 U.8.C. M A.
281,°99° 0.M/R. 261" (1969;" diffestéd "¢
JALS 25, Bhe Cotipt Wag thoed “With' the sk
“tion whethey the defenss o Gliress whs daied
by the evidencs.  Inr thit' A t‘hé ConrathEy-

. {f f (”}‘\ o
The defense of duress is available to an
.-~ accused” who' ‘was ‘acting underi-n viell-
- grounded apprehension of immediate: de ath
: ,or ,serlous bodﬂy arm. Seg mted Sta’qqs
emmg,, - See
_'_“al 621 r{‘n ur 2d Crimmal Law § 100,
" Godicion or durakd, pagé 180; Annotatlon
Goerciomj compulsion, or duress -8 defionise
:'dso orumnazl brosegution, § 2, Nature and, ele-
ﬁe ;,d qss qr coerclon, page. 910, and
d

reats or 1nJury to
other
Smca, in thei instwnt egaﬂqr @ocausad te,stmed

that he feared death. op,serioys ‘bodilyshapm,
the issue: to.he, resolved, by:the gourt membexs

.\
1l

was whether. his. fear was Swell-grounded,”
i.¢.; reasonable, United States:w. Pmkston,
suprg. The test of whether a.defense iy rea-
gsonably. raised is. whether the, record contains
some evidence to. which the court may attach
credit. if. it so desires.. When an affirmative
defengse is reasonably raised by the ev1dence,
the law' officer is ‘reqilirdd,’ 4ig aporite, to in-
struet thereon, ' United States v. ‘Meador, 18
U.S.C.M.A 91389 ¢ MR 91 ‘(1969 digested
69-2 JALS 4)”’ o

I;n thig case, heoause of tho lack of appro-
prlate instructions,: the court members were
unaware .of - aggused’s possible, defense and
were “without ‘lugid guideposts’ hy which they
could ‘knowledgeably, apply - the . law..to, the
facts as they find them.’” (Citation omitted )
Accordingly, the’ dodision of the board ! bf {re.
view with referehce t0 the ‘willful dlso‘bediéﬁi:e
charge was' reversed The board may reasebss
the sentence ‘on’ the remaining findirgd* of
guilty’ or’ order &’ réhear‘ing - (Opinion” by
Judge Fergusofi iri*Which Chlef :rudge Quinn
concurred) R ST ELE

~Judgg, DQ«KQGW (dlﬁgenuns) beheved that
the defense,ofdugesg shanld,net, be available
to acgused sipoo;p;qe«reoe;ved & lawful order

from fadowtul:@uthority e
tice oyl HOFiony 2 oo
111 F:E VBRAL, PECISIONS wogmh

B, mou;ru’no 1969 the Bupreme/Hior
st

-‘runwniﬁéa Biatés atnounced ity débf
‘eatih 68 Noyd . Bond; Holding

B H TR diE
&EW‘&M}

U dotirt’ Bods not. haive: i,
el hablas corpus* petitiohiithho iitary
piﬁsoﬁer who " allégey’ - unlanul. WfAnsnent
pénding - appeal;- ahd“th’ R Ipitibished
the Court of Mihﬁai*y%“&ﬁ%ﬁlﬁ“{f@r’ ‘Habeas
corpus. relief; . The.- :ﬁulhmwiimfvdbher opimon is
reprmted below.. i s mawead de

MR JUSchE

of the Court)’ Bt
. SRR hfwuu'w v abam vees
Petlgt}‘?llﬁ}' dd: %gﬁ?%ﬁxrwﬂ‘lcer m the Air
a:; Who Goie; ;to believe. that this

LT

zxfy' j; p,tiop{.jn» thetVietnam 8, con-
ﬂstﬂt“# Junjieh and jmmoral. :Haping, dectded
Hhigtoh mgulﬂrfdowmthmg to: further. the;Na-

’R\EA%‘}%&W&%%I the oplinion‘

‘\
i




tion’s military effort in Southeast :Asia; Cap-
tain Noyd refused to obey an-order, issued
December 5, 1967, requiring him to teach one
of the junior officers at the Cannon-Air Foree
Ba.se, New Mex1co, to ﬂy a mlllta.ry a.lrplane 1

In response, Ma.Jor General Charles BOnd
J L., the Commander of the Twelfth A1r Faroe,
c@nvened a general ceurt-ma.rtlal at tha Can-
nop Base, On March 8, 1968, the courb-martlal
found Noyd guilty.. of wilfully disobeying a
lawtul order; on the followmg day: petitioner
Was. sentenced: to,one year’s conﬁnement at
hard labor, fqgte;ture of all pay. and allow-
ances, and dismissal from the Air Force. As
soon: as the cqumt-;ma,rtlal announqed its sen-
tence, Captafm Noyd was ordered conﬂned to
his quarters,. The  court-martialls judgment
was then, jww&rded to. General. Bond. for the
review pequired by 10.U; 8, C,§,864 (1964),
and on May 10, 1968, the: General; approved
the ‘sentence, ordering that “Pending comple-
tmn of appel]a.te review, the accused will be
n@ dnthe United . Sta Discrplma.ry
Foi:t Le;wgangp»,g ansas

’*ah% ity ‘tffidifé&c’é“é‘ttorheys inder-

took t‘% ‘E‘éﬁi’i‘séﬁ off Hetiof: O ‘the one hand,

“ApD e i tgbéf*ﬂe‘tiﬁoner’s con-

toH 6 %i&iﬁﬁ‘ %?@Bdﬁ&‘d' Of RGVIGW
i ;t oi x;gl" :

kﬁblac 'ECaptbln Noyd
ngﬂ)the ciyiiian federal
~'i}h§, iti.'v; Force either to

l'uh ’bellefs or to

11, Il leht
loqiha upiad,
courts in an, .e '

R

assign him tp .( 18
dismiss him. ' 'TH B gHHERILE
the ' District of ° Go’mﬁé‘ 14438 ie'&‘ﬁ\gﬂéf bétause ‘peti
tioner had not iyetr hmenafanghniartinled: for refusing
0 -obey , orders. and., 49 hatolt %lly; ,q%i,’nansbed hm
ﬁmedjes within the miBAYS oy, v.

amara, 267 F, Supp L(ip % C} urt: of Ap-
PEMY 5% the’ Tenth Clrgtithatiiie ? 7d I
(;,aem, and this Coti fdéiﬂ&d sl
: The Courts .of

. ~ & gircuxts have h g

Wiktriet Court for

120 ' 538

hhlistion dﬁbtrin 1 liny
nHolkoicetian to awaiﬁ*ﬁ{é‘ :mmwmﬂaa 1s¥6ht
tosaonvene. a court-martial hefore seeking relef-in-the-
slvilisfiuvprisroHammond. v Lernfast)8osrPILET Ton:
(@ AWEHE@IB088) ;- In re Kelly; 401FL 24 2 1x¢Bht A
@mmaéem)nbmmsﬁmn Vi MON arhivrdy-B8TFTRHY
oG AT 108 We: hiwve! notéfound Srswibes
Surshaldbdund]vodhistioon lictivmmong sther eivbuitiedtiv
offibisfor didelde the namdiedspdb:nothildensesio wosn

Ly ke ~
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which is:the a.ppella.te military tribunal' Con-
gress has established to oversee the adminis-
tration :of - criminal - justice -in::petitioner’s
branch of. the .Armed . Forces. On ‘the -other
hand, they sought habeas corpis: relief .from
the: civiliah:courts, argning that: the Uniform
Code of Military - Justice required that peti-
tioner .be -released - from . confinement: pendin‘gf
the outcome of hig: mlhtary appeal

At the present tlmé petltioner ] appeal
from his conviction is still pending in'‘the
higher  reaches. of (the military court system.
Whlle the Air Force Board of Review has now
aﬂ‘lrmed the judgment of.the court-martial,
the. ‘Court. of Military Appeals, the highest
military fribunal, has:agresdto review. Cap-
tain Nayd's. case, Petitioner: dogs;not suggest
that: we- .may properly: infenfere with . the
orderly: procesg -of military neview by consid-
ering the merits of: his conviction at:this junc~
ture. Rather, we are now only asked to vindi-
cate -hig. asserted right to remait free from
confinement: while.;the. va11d1ty ‘ofi his . convie-
tion: is .still: he;lng lltigatedi e itheup,npelg'late
mllitary counta . UL .

i T i l‘."- I. B H ey L "i"’;‘:
: ra‘(ﬂapta‘inr Noyd's: effort to-invoker the: assis«
tarice:of .the civilian: courts was precipitated
by (General iBond’s: order:trahsferring: peti-
tioner to the::disciplinayy :barracks st Fort
Leavenworth. Shortly after: the order. was
issued, and before ‘it wak ’caﬂ-iéd“but petl-
tioner sought’ awyrir ‘off Hpbéafs éorp “fry
the United’ States }rg,gt Court for the Dis-
trict. of,,New Mexmg,ﬁgafrgumg that. both, his
confinement at the Ganm)n Ait' Force Base:
and his prop sed ;=~t_ransfer' to- Fort‘Leaven-'

petltlonen contende& tThat his conﬁnement cmn-
stituted: an attempt to “execute’ his sentente
m v1olation of § 71(c) of .the Oodé‘, H'h1¢‘l’1‘

EIFES
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-of Military Appeanls,” 10 U. S. C. § 871 (c)

(1964). (Emphasis supplied.)
Second, petitioner:argued: that Article 18 of
the: ‘Codé? .only authorized confinement of a
convicted serviceman pending his appeal after
the military: has ‘found that restraint is nec-
essary to prevent the serviceman’s flight from
the jurisdiction. Since no such ‘finding -has
been made in this case, pet1t10ner argued that
the civilian court should requ1re his complete
relea.se y ,

“The : Government in addrtion to opposing
Captain’' Noyd’s claims on the merits, argued
that ‘petitioner should be required to exhaust
his: military remedies before’seeking habeas
corpus- relief  from the “civilian' courts. The
District Court, however; vafused to apply the
exhaustion principle in'the present case, find-
ing that the military ‘dourt system did not pro-
vide petitioner with-an-adéquate remedy by
which he could ‘test the: validity of his con-
finement, ‘pending @ppdal, inan expedited
manner.’ Turning’ to+ bhe“meritsi the District
Judge granted petitiorier part of the relief he
requested. While the court refused to review
the legality of Noyd’s confinement at the Can-
non Air Force Base, the court did find that
petitioner’s - anearcerwblon at Fort: Leaven.
worth would constitute .an:“execution” of his
gentence: in violation: of :Article 71 (e}, and so
declared Gdneral Bond?s or’dér xinvm]id'“ T
_-. t \‘ i 5' < H !..E ur

.:%3 This provision of th,e Cc)gle,jne,a,dg i b

_ “Art 18. Punishment m;phihitgd ali m-
Subject to section 887 of this it :E%v f 9 E
t44 Gode], no ‘person, while boeing held” AN
redult’ of :trdal, ‘may be subjectéd: to punishiant:idy
penalty other then arrest. or -confinement:uponithe
chapges, pending against him, nor shall. the arrpst. gy
apnfl ment, ixppoaed upon_ him be, any moxe, rigorous
than e circumgtancea reqnire to insure his prosence,
bt e may b 'subjectad to minor puniéhmenﬁ dﬁrli{h'

such: period for: infractions of " disolpline,” i o1 11
- BriAfterathe Distrlet Court. held that pet1tionemcould
naﬁ he lawfylly transferred to: Fort Leavenworth,; the
military slgnlﬂcantly inereasad the degree of Jestraing
that was Imposed upon Captain Noyd at thé Oannon
Foree, Base Eepi oner wasg: permitted, to see his
gf\rr}iﬂyfghiyfqzv ioe, . .. week, and was. forbidden -to

i d

leavé h ig;;}'p;bs 9::? Pt for; nagrowly. limited. pur-
poaess s)a ,tji g Axrest:in Quarters from
Col. Gsom Doats,, Joint, Anpendixi. 7R; 82-34.,

tgdy at the Cannon Alrk

Both sides appealed to the Court of Appeals
for- the Tenth Circuit,” which reversed the
District Court’s. grant of partial relief. Rely-
ing on this Court’s decision. in Gusik v.
Schilder, 340 U. S, 128 (1950), a unanimous
panel held that the District Court could not
properly grant petitioner any form of rehef
until he had first challenged the validity of
his confinement before the appellate tribunals
within the military ‘system. The court em-
phasized that “the Court of Military Appeals
has recently held' that it possessed-the -power
to issue a habeds ‘corpus writ” if'a service-
man could demonstrate that he was illegally
restrained pehditig appeal and it could pre-
ceive no justifichtion for petitioner’s failure
to seek the tnilifary ‘court’s assistance. — ‘F.

2d' —, —. We grahted certiorari to consider
the propriety of the Bpplication of the rule of
Gusik v. Schzldefr m the clrcumstances of this

R l%f II. ‘
Shortly df %' "the ‘Court of Appeals an-
nounced s “dbcisfon;  petitioner recognized
that #inges hig sentence was scheduled to ex-
pire on, Decsmhay 26, 1968, he might well b
released {Qmm.@csgsto;ly before this Court would
haye an opportunity to pass upon his claimg
for relief pending his appeal to the milifary
courts;iInorder to avoid the possibility of
m@dtﬂesswpet;moner promptly requestedithe
ui‘t o;l;”;&ppeals to stay ity ma dlgé’? (i g
qgge}' his réleage pending this Cojirt’sid
Ry, 1aip§ti¢t10n for certiorari, ,({“ e )
6,s:the.«Court 1of Appeals ag‘rae@l'jeo".
ﬂ'j. ﬁdate ‘thereby keeping the‘ul?j j
er’ it “éffect, but’ refusteq, o
ﬁ; 1tary to relense Capt 13‘1 NG

Petltmner then
WHITE, Cireuit Jughlce for'y _:_ enth
for. temporarynra ﬁa‘s kol Al

e 41015(4 [aiferi- 7 [TRIE

4 While: petﬂ:igmr;@a, b ;m(;lg;:e abegsnbto 1;;11
g jounced - by the

on March: 9 % whonH

courtimartiplyd ., Viorogoawesded. him - sentence
aredits’ foit NI aldby (permitting. him to
olitainhis wsledgmalommdnetndy; after a period of
some uinmwdﬂom%hmlwmms. RO

K




pending this Court’s action on his certiorari
petition. When the Circuit Justice denied this
application -on December 18, 1968, a second
motion of the same tenor was made to MER.
JusTicE DovudLas on the following ‘day. No-
ting that the Court was then in recess and
would not meet again until January 10, 1969,
ME. JUSTICE DoucaLag ordered that *‘petition-
er . .. be placéd in‘dhoh-incarcerated status”

until thefftﬂl Cotirt'éotld have an ogportunity
to- pass 'on the tasiiy raised in 4 considered
manhigFs Purdidants tot MR, ' JUSTIOR DOUGLAS’
qrder;. petitionep, was released, from  confine-
ment.on Ch;rlqtmgs Eve, two. da»,ye before his
sentence WaR; schpduled to explre 5

- Despite MR.JVITICH DOUGLAS’ order of re-
lease, the Gévékriment riow suggestsithat this
case hag hie,ggme moot, It claimg that under
the applfgﬁiﬁle military law, a judiclal order
that .petitioner be, placed. in, a ‘“‘non-incarce-
rai;ed gtatus’ was insufficient to. toll petition-
er’s gentence, which: continued to run until it
expived.of its.own force on December 26, The

ﬁgmm} gnthases this claim upon its reading
?%Aﬂm‘?mﬁ’{ ) of the Umform Code of. Mili-

faampdagblegien i
ek Sandbinr bf éﬁhﬁﬁement mc]uded i3

- gentented B et martial - begins to run
.. frony thetiate ¢hersentence is adjudged: by

_ the qqu{'W% jbuperiods, during which
~ the se . e
©in - co ]

conﬁner% Hi "lﬁ%iiﬁ

ghall be_ excluﬂed

Hdd of ‘the “term of
¢m§ 857(b) (1964)

nildopmy: tregulatnone, the
g0 :‘5 sﬁ&tute to es-

tablish t]'ie g e : Eﬂé q te ‘the
sentence of & QOVELAA q@geﬂ,iwﬂl
-mank the; beginhin 'als-;; w o0z ponfine-

mEnt} wheth]e'r 07 sﬁﬂf Vﬂdﬁduﬁeen

--ax{ T ,;TL)B.'I'lO!) ;
ﬁhﬁi iGoﬁrt Jgranted “Jewi&hfh!bﬂ;lmﬂﬁhﬂr

- Mm&nlmﬁlmmg PSR it
HESTEIIR UE the' juldpnaib oy ‘
ol siBidan o8 ghisr Gouih, ruitai 1 gn 0
;‘,‘i ‘r“‘lkmjd.*ﬂ e to il Bpck-

09,38ye9ailho oxdeved: fhait: “ﬂ?tgihmwy Her8tTore
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"Petitioner does not disagree with: the Gov-
ernment’s understanding of the general rule,
but relies on that part of the statute which
expressly provides that a sentence may be
tolled if it is “suspended” and the servicemsn
is placed on:probation. Petitioner argues:that
sinee -MR. JUSTICE ‘DouGLAS™ order, and: this
Court’s confirmance-of it; had the obvious
purpose to pregerve. the status gquo:pending
the full Court’s consideration'of the merits of
hig eertiorari petition;:the order:should. be
understood to have “suspended” petitioner's
sentence within the: meaning: of* the: statutery
excéption:to the general rulé. In:response,:the
Government emphasizés»that ' MR. JUSTICE
DouGLas! ‘order did notiexpressly - “suspend”
petitioner’s sentence and so. contends.that the
statutory . exceptlon is. not appheable in thls
111:-Jtaa.nceR L o

¢t We find: it uunnecessary” to ,demdelhhls Gues-
1;10m Foreéven if MR. JUSTICH DOUGLAY' order
did nots satisfy -the statutory ekception;. we
héld: 4hat it -was -sufficient to:dnterrupt the
running: of <petitioner’s sentencs.:! Like: the
Courtref Military Appeals, :‘we!ilesHot: believe
ihﬁﬁffﬁbngneésf‘»inten‘d‘ed ‘that the gefieral rule
stated in Article 57 (b) be inexorably:dpplied
u}(‘all s1tua.txons whlch do not fall withip the
A spenalop of sentence” exceptmm} [

“Congress ‘did not ‘mention all conhnge cles
which would prevent an accused from elng
credited with time served, Common ‘sense
" suggests -that if. anidecuped i dsedped.from
v seonfinément, ‘his period;sofngervice would. be
siinterrupfed and-herwouldsdbe .required’ to
uma:ke up:the time;atitheend off bhe ériod.”
United States v; B?‘yaﬂﬁ 781U, 8 M A
133 \13’7 BO~G MURJ 138, 137 (1961)

We thmk 1t equa,lly e}ear that Artlcle 57 (b)
wagi not intended fo-give:'a'litigious-service-
thatla-bonus ‘whéfl he obting temporary re-
lease from confinement. the mllltary Was ‘seek-
g to “impose. Rather, tle’ statirte ‘Hervel o
Photeet & convieted servicemian who’ 1 Hrifli
w& Wishes ' to" reléabi *H*%‘ﬁﬁ*%cnﬁ‘ﬁ@méﬁt e
kY T

hi§ctetih ha 10T b Y X%‘K o
wrhikodaiice,

A '&m%om'éeﬁeihmw 13&,
Fiftalud 1HGHE8,
SWCBM*H&@&M‘H@&%&%' thd J@W&Eemaﬁ

s WHSAE H
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be given- a-hearing before he is ‘reinearcerated.
In:contrast, the Code “demands . that once a
sentenceis. “suspended,”..it :may not be rein.
stated unlegs the accused is given a hearing,
at.which: he is representad by counsel, in order
to:determine whether: he hag violated the ‘con-
ditions: of his probation.10 U, 8. C. § 872(a).
Article- 57.(b),, then, represents Congress’ de-
cision that.even though a man is temporarily
et at -libenty; he should be given gentence
credit.unless he.is sure that his freedom will
not be curtailed at a later date withoyt a plen-
ary-hearing.; Obviously, -the statute's purpose
will. not-he:werved. in the. Present .case, where
Captain Nayd’s - liberty:.will -only . be limited
once.again -after a full: apgument before the
judiciary.’ . il e Cg

" In recognition of this fact, the Manuial for
Courts-Martial has, since its promulgation in
1951, required that & serviceman not - be given
eredit for-the :time'during ‘which he has ob+
.tained release fromconfinement in cases like
the present:one: TheManual, which hasi,the
force of :law:.unless it is- “eontrary to or-ine
consigtent: with” . the. Uniform. Code Congress
has enacted, 10 U8 ¢ §.836 6&)--.,'(21964%_):1,
provides: . .o LT
%A’ sentence to confinement s contififlells
until the'term ‘expired, with' cerbalh“ékddp.
. Hons. These exceptions include the follow.
lﬁg‘ :w:»-' Lo o S ST

RS s BEavE e idw
S et it hadifan
~Periods, during which.the b, sont undergo-
+ing such.a wenteroe; Ay akisentomi thoutyau-
s thopity -, Looride errondously-belegsed:ifirom
" eonfinement: thromghi misrapréventationor
. frdud ofi the rpawbof s iprigonel, lor.is er-
roneously: veleagad: fiom confinetent: wpon
" his petition O it of -habeas corpus
“Cunder i gourt:8r derWhith 48 later reversed
DYy com@.gtmtmm}b@nwlt. i 897 (¢): Man-
el for Courts Martial, (1951)," (Emphasis
ﬁg}f’lpp;l‘.ed')'“;% SEEN .hi‘-'t-é»f-- VAt e
Thyg. the Manusl, Feduires, that,, servieman
cRegive, no.sentenge, credit, for the, periad, he
has avoided confinement, if. the, indicial 498k
sion. ganting him freedom is.vevseged; onyan-
beal. 1t Sollows. g, fartior:, that. thel ninibinle
established in' the, Manual- requiine, thel

tain. Noyd. be; denied santence eradit, nanwel.

For-in the present litigation, petitioner has
not cenvinced .any court that. he may properly
be relieved :from-. all. confinement. Petitioner
obtained his releage Arom MR. JUSTICE. Doug-
LAS simply by showing that his chances of
Success on the merits were sufficiently great
ta; warrant. the -grent. of interlocutory relief.
Surely, he ig net. entitled -te. more favorable
sentencing . treatment. than the -gerviceman
who- has at least convinced one court that his
claim: to releage rig.legally. sound but whose
arguments have not.heen upheld on appeal. .

""We hold that*the’ principles of the ‘Manual
for 'Cbﬂrts-l\’fé.{i‘ﬁ’é“l'"*’o;i‘gér‘ate'd to iriterrupt the
running of Captain’ Noyd's sentefice’ at- the
time of his releaseion Dacember. 24, 1968,. and
herice that the case before.us is not moot. . ..
2'Wé now turn to consider whether petitioner

Ul properly sedk hig:reléase in"¢{vilian
GOty without riakingsny' effort to' invokb
the ‘ab¥istance ‘of ‘the eburts within the mili.
taty system. Gusik v, Sehilder; 840 U. 8. 128
19565, “established: the general rule that
nﬁ}i 4% corpus petitions:from millitary prigon:
rs'should not be'entertained by federal clvil-
ian. courts until all avajlable remedies within
theimilitary. court System have been inygked
dnvrvain. MR, JUSTIOR. DOUGLAS, for Auneni-
motis Coult, explained some of thedmppnthnt
Kl ¢ ; y]
£

Yerson
e

tem:that: Congress has established,;

-1?;{ ‘A?hwn?lagy\llsapetitiﬁml‘ffa E nislek
-wolll,ihe. Tederal court: challangihn Bl
i diction of a state coyrt. IEf]
.- re provides a reme
“able s not: Koo'k
“eourts: willt nipfH s
- unﬂeﬂwihﬁf&&ﬂl‘ﬂiﬁ" wiila

2

ydgments. as
dgments rend-
; %% 8k

3 jle proced-
loFda’ +e" rectity the
wehlabstledaderal court: 18 aelk.
T 3 T t..any interference by. the. fed-
Lo beswholly:needless. The.pro-
¥ethitospolice.the-errors of
esgudgment, is challenged
aghe:: fow the- oocasions: If it ig,
hetween; the faderal-court and

1§ which Yequire: civilian cousts; filipe-
ﬂl’e‘fiﬁtégriw;’df.“the‘,;'jrnilitﬁ@{}, 18 e

samy siioblo .
southeimilitery.or. state tribunal is savedii; i, QD




- Such-a prineiple of: judicial adminigtration
.is iin no sense & sugpension. of the writ of
habeas corpus. It is merely.a deferment of
-regort to the writ un’pll other- correctlve
measures are shown ‘[:0 be futlle s Id
131-132. "

It g true, “of cour-sé, “théit the principles  of
federalism which:énlighten the law of federal
habeas. corpus-for stateiprisoners &re not rel-
evant to'the prbbléiri‘ibefore us. Nevef'fheléss
other ‘conaideratiGhy éqdire a/ gubstintial de-
gree of ‘civilian: @efoiierice to' mil taryi tr*1bun~
als. In reviewing! iilitary” decisiond) we must
accommodate tHé bd éman d's“ofindividual
righ‘ts and ﬁhe’%ﬁf&i&l b&‘&er in‘a’ c@ntékﬁ‘Wh1ch
is-far removedoifort those which wé ertouirit-
er’in the d?&ihﬁ;‘t’yfiruﬁ of cimh&ﬁ‘*h*biga’ﬁmﬁ
whether sﬂatﬁf”priféaéral T dotnl 96 5vé nhiist
interpret's, flég‘ﬁl Hiigdition wfl'iiclidi'éffé ically

differant’ ff;f “tl’iut which‘ is’ ¢bmmoﬁ
; Z’ﬁ fi}?" '::“.'”

*It%sf‘féﬁ thesa Tdagons tha‘l'. CongreSs"‘lﬁ ’Hhe
e"m;@iﬁa Bty Power to “mike ‘rulés’ for the
Git¥atnBistirand Regillation of the land dfid
woAanahpitasihduRag tiever given this ' Court
.-,: afisiieion bosdupervise the admir
i¥teatibn iMoktiigal) subtice’ in the military.
Whhﬁﬁ‘%ﬂ‘ﬂ&ﬁw iSefiaiWirla War, Congress
bicamhd SR ORIEENLB AN fbd to assure direct
e1v’i‘]1a1‘f'9'i’éﬂ*e&9’féﬁ§ﬁlﬂmthry Justice it" de-
libératelytk WHokh 1 | I Qs fhis- pOWer to'a
specializedNCEdr Bl mﬁy% yeals, §6'that
diginterasted! SVIRAH _ﬂﬁgﬁﬂ: uld ‘gain over
time a fullyf‘ﬂ Bval e ﬂﬂéﬂaﬂding‘“of the

distirictive ! @i‘ﬁl&‘[ﬂﬂf?ﬁ : WM’* tf‘adlt!lo‘ns of
thé*Armed' Foi.gg*so sa molut wely iy
SV T Msvmn .
l;nost onewygq 3 Bip
habeas corpusd relief ¥
Cﬁ’lftﬁt oigittinig m N o
\ - 50 l i1 L]
?a‘ APP” lis 14l o
AASe8, SHany gy
no,wmeﬁmpdsnfrom, T8 RLENY;
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titioner,. however;, has made no effort to in-
voke the jurisdiction of the Court of Military
Appeals. Nevertheless, he -would have ‘civilian
courts .intervene precipitously into military
life without the:guidance of the court to which
Congress has confided primary responsibility
for the supervigion:of m1111:ary Justme in. thls
couritry:and: abroad. i T

Petitioner emphasizes that in'‘the 'Sf'esent
case we are not.called upon.te review pre-
maturely the mearits ofithe court<-martial pro-
ceeding itself. Instead; wesare merely asked
to determine the. Jegﬁaljt&:af@f«petitwner 8.con-
finement .while hei iy exencising his rlg‘ht of
appeal to.the hlgherzmuglld;ax‘sy gourts. It is said
that there is less justification for deference
to. military: tribunals: in iancillary . matters  of
this .sort, We cannot.agreAllof the reasons
supporting this Court’s: decigion dn.Gusik .v.
Schilder, suprae, are -applicable ¢here. If the
military: courts do vindieate psetitigner’s claim,
there will be no need for: etviliansjmdlcial iin-
tervention. Needless frictip ll will . result. .if
gf)v%’liﬁn Eourts throughont th B 'éfj‘é obliged

f‘évie‘w comparabié deé Lbﬁ% '%T ;ﬁnlltary
éomi‘naﬁdgrg e ‘the- first’ ms é, Moreo
if Wé{é 16 reuch the merity’ % é_l' 2!

ot ‘pending His ftasy, abpeal.
nozz. Dodkeh 9N0 14,2'70f H{1965);:bd" mé}eméﬁb& thh’t tHé
Gourt' of :Military: Appeals Jacks: the: m&mﬁ ta -grent
emergeney writs.. In its ‘decisjon; in.tha Frigohhols
case, 16 'U. §, C. M. A. 160, 36 C. M. B, 206 (1066),
the Court of Military Appeals propeﬁy rejected the
Government’s argument, holding  that the' All Writs
Act, 28 U. 8 C.§ 165117%(&) (1904)p pemuittted it to
idsue all Sowrits nedasbhny (o Bpprobriate in aidof
[ital-: .7i jurisdietioh Bingeuth&YAll Writs ‘Act ap-
plies by lts Hormé 4o ity ‘oot gatablished by Kt of
Congress,” .ands sinde 4thb* Réviders of 1948 expressly
noted:that: i‘#’ﬂhe’*éréirmd hgetion extends’ the’ power
to issue. Writssiniaid of Jurisdletion to dll courts ess
tablished :by: Aictvof: Qongress, thus making explictt the
right to-exercisé "Powers dhiplied f¥om: the' création of
such courts;,” .we'do nothelieve’ that: thers. eanbe: dhyf
doubt as o’ the poiwer:ofthe ‘Conrt o Milltabih AP
peals 4b isdue an emergency writiof:higheudieorpisiit
cases, like thé present:oney whick 'niay ﬁl%ifﬁbiﬁélwbb
réviswed by ithat court: Asdiffardnt guspetondwolintiop
oorse, ‘arlse:in-ascase whith the iCo ﬁwﬁﬁ*M‘ﬂ
Appealsr s niot authonized tordetevroniden: 3
Seningh stdtutes. : Cfo Uhitell Stotbp i Wi g

UL 8 CHMa A 109(1068) o Hebidug al a%ﬁ;?p’& skt
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we would be obliged to interpret -extremely
techinical .-provisions: of -the Uniform ' Code
which have 1o analogs in civilian jurispru-
dence, and ‘which have not-even.been fully ex-
plored by the Court of :Military Appeals it-
gelf. There seems: little reason to blaze a.trail
on unfamiliar ground, when the highest mili-
tary court stands ready to comngider: petitlon-
er’s arguments 5

Petitioner contends, h owewver, that the
Court-of Military: Appeals cannotbie ‘expeéted
to protectihis rights ina “tully effedtive way.
His principd] argument isibagsed onithe simple
fact that the Court:of Milithry::Appeals sits
exclusivély tn Washington}’ ‘D C. THus, before
a serviceman may invoke. it habeas corpus
jurisdidtion, he 'must ‘someliow: obtain a law-
yer- willing and ‘able to:corduct a lawsuit-in
the Nxutlon’s eapital., It is-said- that this prac-
sical difficulty maked it:clets that the Court of
Military . Appeals canriot‘ ’pﬂovxde pet1t10ner
wath adéquate relief _

" Thig argnmept seem us far too sweep-
ing to be acceptabe TM}\ 1duals convicted of
erime in the pv; % ‘i
obliged to appéa tg sta ef courts which are :anr
d1stant from tl‘5e pl;acg{af at yvhlch they are- -in.
earcerated. Nevertheless; this fact alone has
never.: been .considered: sufficient. to. permit .a

-federal district court to-consider & petition fo¥
liabeas corpus without ‘demandiny thati'the

prisoner exhaﬂst a]l of the present]y avallable
i a')
=,¢ﬂg.Petitiener-\_contends 'that‘ our deciions in Toth v,
Quanles, 860 1J8,.11 (10565) ;- Reid v. Covert, 364 U8
1, {1957) s..and MoElroy v. Guagliardo, 861 U, 8,281
(1960), Inatifly. ‘his. position that -exhaustion: of! mdlis
tary.remedies is. not requirediin this opse. ‘The. eltg.’d
cnseg; helil thmt.the Gonstitution barred:‘the. aﬁﬁentmp
of, qquqt,-ma.rtia.l jurisdiction over, .various elaasga. g:ﬁ
Glﬂllip}lﬁ(ggnye(}tedf with _the. military, -and.jit: is,»;iﬂﬁug
that.this-Court.Shere. vindicated .petitioners’ claima
without , requining: .exhaustion: -of .military.: remedian
Ws. did;sq; showevér,: becatise: we. did rict tidlieyelibl
the.expertise. ofmilitary. oounts extended: fot thodecny
sideration:of constitytional clatms..of -the dppesnrgs
sented., . Moneoyer, ; itsppeared uespemuy@imu‘;agmﬂ@
nequimx exhwustlon ‘of military. remecfiesu eng
petitioners raised, substantial angtimentsiddh h*a
vightiof the.military. o try therovat alliNATthes tod
these factors is present.in theaqaaeubefofnewum o

remedies - offered-. by:: the: State’s. appellate
courts; Similarly; the fact that Captain Noyd
{5 confined far from Washington, D, C., i not
enough standing - alone, to. permit h1m to cir-
cumvent the military court system.,

.. Nayd argues, however;.that the great:dis-
tance +of .the Court-of - Mﬂjd;a;ry: rAppeals. is: of
special significance in. eases;d;kgﬂthe present
ong,where speed.-is essenti,el(ﬂqreltef is to be
ayinll effactive; But petitioner noncedes fhat. the
Goupt of Military. Appeals. haslfﬁhusrﬁar, acted
sheedily- when confronted with ‘afi)applieation
forran; emergency writ,” and there igmao ngasen
to, helieve. that the court would.nohhaveize-
gpended, rapidly if Captain: Noyd.had sought
ibwiansistance.’® Nor has petitionen eyer,sug-
gastedithat it was impossible for himetn ob-
tmpggj,lawyer ‘who was willing to present,an
gRprapriate application before the: Gourt'tiof
M’I‘]itb,ry Appeals with the requisite dlspamm

e&f{ah},s,tga,,d Qgtltmner simply argues that other
Sayvieamen, in other s1tua.t,1ons could conceiy~
ahly 1hfvie gueat difficulty. in obtaining . a.lawe
Vekawhaiwvas. able to move.quickly, before. the
militgrycourt sitting in. Washington, Moxe:
ov%,@.t,;agwd, that. the Court of MllltaryeA;p
p,g@}g,wqg@uld e, inundated..with - app]lC%t)ﬂnﬁ
for, amergency, writs if all service men,in.pat
ggqgiertgapgwtlon were required.to. see]q,;;meg
Withinethe, military system. It willy @9&@,@
Qmpghh‘hgwgver,, tp; consider theﬁehm 8
ﬁ’? (i, they arise. It may: hgthatsituss
%@%Ji z}ibs;present Ong, a¥e unuqiu%l,: oF 4hat
p )

anyjoynce * ‘dlear ru]es as to tly* G1IN
ment. of con»vmted prigoners, p,e' Ang, B
by @%‘é'&}ess will act‘to* ? it
doldpil lnmohs™ 7

TolvAngkay o Feesor; WW , ﬂ)P’ﬁt" 1
ﬁ“%‘mﬁ?ﬂ smraJu e?ﬁ X

ff ﬁa‘gbd romp

piiﬂ onon ' July "HA447
arld We Gé\?érﬂment‘ ‘Ihdiig il e
oofbu {(a¥plications Aled Jbimbe

wammm days

on by the Court of Militanytd
after fts. submisgiom:: bwgy{ m pagnts
10 Consequently , we. qeed: uﬂ, ¢ @Bx ow_long ‘8
e rar e qhimépplibﬁtion

serviceman. n),\JJaMW@,ik (TG ‘
by ithe, Qouxth. «of} u@a hglarghefore she:miay
petition dar my; uiLrorathe appros

priate’ \cwilig,m»qowsmwoﬁ[mﬂ}%yq P, e el

V)
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ing of qppllcatlons for emergency writs w1th—
in the military 'system. ‘Since petitioner has
at .no. time attempted. to show that prompt
and effective relief was. uneva11able from the
Court.of Military Appeals in his case, we hold
that: petitioner's failuite to' exhaust this rem-
edy before seekmg* thé‘assjstance of the ciwl-
ian courts is not e?cél,{é’ i1 .

. Accordingly, the jiidgment of the Court of
Appea_ls is affirmedIn 1&3-111; of the substantial
questions raised byvpafitioner, ‘howgyer, . we
think it plain that;petitioner in no.sense acted
in bad faith,whep.he.failed to, s%xhaust ‘his
military  refediel, lqe;fere invoking, the.inrie-
diction.. of.ﬁﬁe ;qt Court,, Cpneeqpently,
we. congidgr,@l% 9pr1ete for us to. cqgt:gue

S

ME. quq;p LAS,.order in eff;egt until
our.man sl 95088, order to give petitionsr
an. ogmmt! y g;@regent his; argumente 10
thq £ ity Appea.ls. See 28 U. 8, G

"'(]gprlg@l ipe v. United States, 312
1264 (Mg, Justice Frankfurtey,),
£ 9 ERe that Captain. Noyd has only
ySisyat ﬂ;p #IQTVS, N his gentence, he
X ﬁi xaguired ’gqmsurrender his free-
O .: }t,tlgneunless it-is fpund
R Whopoirids 50l
13‘*‘“’;1 y }gﬁ'ﬁu&‘{ix 3&4&9135%’%& 48" g0 orde’red
Y he BRI Bl g
T nﬁ@?@, Tl \ﬁw Gourt
of . Appes] ,rpru S Q4 “plumbip, de;
cided, the. eage o#emw«mﬁa oli&llll
Gouxt held thaf;-aeonsechissiiiliateTnsTohont
spaman, conyieted;:of anofangor omymitiaghin

Bt Ty Government’ sug‘ées@s tl'lat ’i’)&ﬁtﬁ i‘"%% i
Eléb be requitéd to ‘gxhaust a wecond reﬁiéﬂif‘ﬁllﬁé

‘wfdrded: him within the milithry system..i It d5tintd
-ﬁ,heit Gaptain, Noyd ; should have requested:-. the - Adr

QpiB ard, of ;Bev:ew Yo releage };‘h pem:l;qq the
1on of his Yights of appeal, The Governmant,

Kx @H’ }:‘ftéé ﬂo decigion of’d’ﬁdard '6f Review ‘whfch

assorts the power to grant emergénty interlocutory

‘relfef prior g - the. Board’s consideration of a case
C} on

on'" the rhbfits;’” Hor are wé’ Feferred to ‘any staute
whish: urie(iud%éally ‘grints " thiy' atithokity. “In ‘the
absente iod atlyiinttempt | hy:ithd" Bpards. of . Review

‘boagsert: auchig, ;liower,; wa do, ot belllwve :that petir
: b
‘p;%%:f:rmay BroRsxly }q% frgqqxred ‘OX ?ﬁﬁ a rexaf@v

‘not exist. Union - Yacific
247 U. 8. 282 (1913), Towqggogg”ofh{iqus-

fH‘dfi‘W h v, Cromuwell, 826 T, S, 620 (1
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V1etnam, be’ released from pr1son smce the
court—martlal that conthed ‘him had o jupis:
diction’ over his'"¢ase. The’ full. text of the
-opmmn 18 reprmted below :

Before DANAHER - LEVENTHAL and ROBIN—
soN, szw;t Judge.s ;

PER CUHIAM THis appellant here ‘chal-
lenges the Digtritt: Court’s dismigsal of his
petition for: a‘ﬂmﬂft of - habeas- cerpus under
c1rcumstane 4 AHd St ‘Pespect’ to’ issues
which we will 1 ot 6rt’hf"i‘n”s’ome detail, '

On August 11, 19651, al‘ppella,nt Was; arrested
-by wilitary police ifi: BaNEﬂg,* Sou_t_h Vietnam,
and ‘wag subﬁequently l}k)ﬁg E1‘17h 'premedi-
tated- murder1 in conn%c fa "lgnthe fatal
gtebbmé"bf ofie Tiirnim ’s Beach
Bay, DaNang East, Botlf{ mf{l‘ ere American
ri &hant seamern servitig albé?l: 'thi8'8,8, Am-

tank? ah Amerléan Lowhéd bl} tinkeY “under
;tfiﬂxé; _dhiarter 6" the Nayy’d

'r

- et

M It‘e;t ‘Sen
Thaddfortation Service. On' th "%ll{ltfé L date,

e ‘WAl was'in' DaNang harbor off-loading
to ‘the. Navi’s Pétroleum Office’bit"t: ég'li_.ve

and avidtioh uel which Had bk 'lg Hifkbopdd
from Japsh o use by our Ar a: m]iri

SOUth erm A .;. ' 'nme iy

Havmg been fermally charged, popsllant
filed a pet1t1on for a wr1t of habees \%)Tpus
——e :

“*Cireuit. Hudge Danaher becarﬂe' "Sélll,ﬁﬂ “;i ujt
Judge dn January: 28,1989, -+, - uh A :man efx g
13 Article 118, - Uniform  Code: ot g‘tﬁuce
fUCMil, 10° W8.Cv§' 9181 (1984) ubr«l ?«’ 3
e ADY perkon subfect to this. ch phef “out
‘(hustlﬂeaﬁion or exeuse, unlaw'ﬂuliv kiléaf
holssing, when he—: a1 z\m

#bphas a, prsmednated design 1
ﬂﬁ,@ef tends, b0, kill ox, lqﬂmt sge ‘ .
. quage in an act b

llllm( hﬁ?ﬁ;and pvin?gstngm

R ‘r(4) %éﬁllﬁﬂg &hﬁl’ qpf
perpe e W‘h ;i ‘l 5‘5‘)‘/ 1504
5’“"“ BT 1o kpon el
1s i ty of xppr er,.and, shall auftay
Iment B8, e, coprt-martish m 3
foeq gmlm,y}a 5ielad

employfhen "wmf"
‘a8 amm@-malww :
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in the United States Court of - Mlhtary Ap- Forees overseas . . . nor cml endents
pealjs, aSSérting' that appellees lacked juris-  of ml]ltal‘y persofiriel aéeoin ] %‘ ng *them
diction’® to, try him by court-mart1al4 ‘That ‘:‘koverSeas » may be'tried by‘_‘ee maptial.
court denied ‘the ,petltlen Appellant next ' These ca?aes “deside” th&t"%ﬁourtb-mafr‘t/ml
sought habeas corpus in the District Court, z‘ggfm ’f;gz g?rségjgcgz%n Aign i?:i'él ;33963 ’ifzg?mfge
Whi.cP Ofl snJanuary: 16, 1968, rdlsthsed his soter -how dntimate. the eonneotwnnbetwéen
petition in the order now under: review which their. offense, and, the. concerns, of, military
embodied the following conclusions: . . .. discipline . . [Cltatmns omltted] (Em-
< (1) “On:August 11, 1967, there eklsted in phasis supphed) ’

wte Vietnam: aanclqts offshore waters:a, ‘time 4 Wiéare dware that the @’Cau&hm ‘opinien

- of war’ within, the meaning of, Article notes that tHe Sotibt there wak ' doaling with
2(1(?) ? Umfor Code Of Mﬂitary Jus— péacetime. offenééﬁ‘f aiid with offeﬂsfes dommit-
Loy . ted ‘within ot tertitorial limits (slip op. 15).
(;2’) -pg.gﬁﬁuggf“gn];é v];?fg @%eﬁtiﬂségrg:;a\;;f ; Biit the precédeﬁﬂt&‘%&aﬁéﬁsﬁ;ed ’lt)y“iMrt Justice
: ' ,Wlthln the Douglas' were v8l¥8d o1 by cur- appelleit, land
.., Werd'so analirze’dﬁ%’y thid Court 4. to”shigkpen

m olatior

the Constltutl qp ted States,

tHe principlé thitlearbfibont of spedidlizad mil-
] itary courts snddieipiineay be mattaitéd

WeP Qem 1t unnec Q}Fplqre further consmtently {W.{fb iéﬁﬁﬁ!ﬁcbnetitutmnall “iBeity
the c;lalms Whmh giaq ?ﬁ? l)’eﬁ‘? addressed te  only if reétz‘ietﬁﬂ t&ﬂlﬂ!%%rdper domain ftofie
us.respecting the ;aet;mg@{ eqrt’a conclusions,  that “fests ‘b tHEIGHERIANHeEds of the il

et forth above,, Th f had be.  tary” (Sﬁfp%b SR T Bf‘r toicontlude that
e et Whegme ourt Bad be bi éﬁ MIBhaM" bl of the othét

fore it in O'Collapan, W, Perkers a situation  the spi :

i;ere the pemug{;eﬁi%% '?Ije?g were not, s%egi‘- Suprenie f@@ﬁ?‘.d_ﬁ.ééwéms thére reviewed,
v;.qg-conneiqt 9&“ 'g"gly the Court de- preeluﬂéé"é:ﬁ' A \;@f\fiew of Article 2 (10)
cided  that. 0°C lla,ﬁﬁp ﬁpﬁ}d not be tried by  of théiﬁl_mj YORGE b Military Justice,'10
court’ martial. ‘M. Justice | ouglas there Hepha ‘fm'é\?e*ri ‘desuming as wedd
undertook an mterpretafion of the Supreme 18 a time o indeclaved “wat Whi@(ﬁ
Couﬂ:’s declalena, ’dbéeiivfiﬁgf Lt o ‘ﬂ nvocation of the war power

A %:1cIe 2(10) was enacted

“We' hcwej‘ held i o, semes of deczswns that e by : e
. oourtemartiol- furisdiationscannot be extend-  THIHK ATGCle (t 6’5 ﬁlay tiot’ be’ féaﬁifg x-_
~ ed to reach any perzominot o member of the DY 3 "E’? Fasick thig' ‘civilian® Qeefhah;

wi Armed- Forces ot theidimesi of: both the of- ‘i %\f-ﬁte 'shappmgf éomf) ﬁ}?‘ i‘fd
aense anduﬁhg tmalt Thugm?azc?arg%lﬂ S0k ] gital proximity” qi‘“‘ﬂfufﬁ i

~edliors cannotbe court-martialed.for offenses ool RNt g

ancemmitted thIe Jinu sexvige, ... o Similanly, il .ﬁ‘%‘ég than ahseéma‘ﬁ ﬁ{' Wﬁ foi

exioll, Jiving on his,shin,a5d !sqnder
o, his. cmhenueeptﬂm- ‘While

_neither, civilian employees of the, Armed
Mgt o'tf\to turn around, bt aggimilated

gL Artzdle*ﬁ“f]‘*c‘Mil‘ 10 UL8.6;°§ ‘808" (1664), 'upon
w.vcﬂ‘fftzl‘l£ AR badd’ 1ts Jurisdic n, tirovi les: in : oot
Sl ’ iy mﬁb&aw pepsongel n’ *tefﬁms*of’; living
' 'Z e*h HB’M rréf

ﬁi‘t;lﬁ;me A
o l‘l

- g armed force iny
. ",,, meaning of Artlc le

| (3) “eA;n'the Z(kﬂ) %

O i S *%e&&wy S it
- aORBRH G R S ARRRD R oFE i tha” el

s 'rheefsnwwpevaaﬂé hi-e sﬁbjei:é tol hik chapte“: d ‘airegted

‘4 Theraafter hi’é‘ w:.n Pebitiary '28," 1068; l
ﬂ{l%(gé'% m%nf‘i‘% “3 jolti Eﬁ@?ﬁ Eﬁﬁfﬂ&l

T d @ rigd #1
Hitios” W iy i‘ﬁ% wag”%e'w@ b?iléy
gonléral cour afi“ﬁi 1«‘6 Bitedd omiter i

wad sentenced £ c neiﬂ gt 3
yearé vyl imi qﬁ{sw, !

g B‘-‘i FS-U-TS it ‘f)ﬂ'mjfﬁ.Q&OJ A 5{4;!;; 311 ym{(}lqrm;

e 2T 4o fwitay s ot omnsel bofboH-aldA ne aa
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Q @ proved:

‘be released. T 4 TR

A BOARi)” OFE!BBWII‘EW DEGISLQNS :

the' ground 'that ' his “trime ‘'was committed
while he: was in the status-ofone: accompany—

.mg the armed forces m the ﬂeld

_ Under the cwcums‘qa.mea we deem qurselves
bound here to conclude, that:: there Wa,s BXror
in the denial of the, wmq . :

BEEY

The ‘judgment OE _ Distrlct Court 1é; re-
versed, and the ca @ yemanded with }ﬁec-
tions that the wrlt ’bg llowed and’ that Latlney

@"

- So;md'ered
EESh Wi § ! ER TS ‘;‘z{i LRl
th_ﬁ_

RO N S [“\'u

L, (64, 67(,1.‘) @’) MOM ; UCHLI antd'as
'29) ‘On Remahd %e To He Referr d‘WI‘ Qr}g
inal Conveniig: ‘Authority: Um‘ie 88drek

Martin, ONG116961, 16 May 19ﬁ9ssAcyqsed
was -origim#llyvtried on: 28 and:-24: MepilpeT
by ety xaileicétmt-'-martlal convened by the
&H’é’f ghiéral of the- Sevén%}i' Army
M hd,,Boebhhgen, ermany.
fafiogh 04, Fape, despite his plea,.and
smmlima:@du Bbie DY) TF, 16 . yrs: CHLy: and«red
Bl ;n%lwmnﬁﬁg%ammrlty apprGVed the

senteney g irdnded the record of trial to

Tileﬂﬂg.} ie1G §n,e;ml for appellate re-
PRCERE R LN ¥

view, orde d confined in the Disei-

phnary a1 gnworth Kansas,

pendlng ; %?V*&W .2-.:",";( T

Bt W-R{\GVI‘@:W,‘ “find-
i ig!inal »‘trxal set
’Vicbmh and

Judg@ Advocafﬁek“@ e
of tridl-and the Botme
manding General, Foxl
and reqyested that e
Y e

irl‘l.}-“

¢¢ flance w1th
316153;9;; 7. Qstober. 1¢ % :

%[11 ly’ a rehe ngu
%c%@imm hls plaa,,
ifW réduced thewpeniods ta:ﬂwm

years: mnd mine mehthé,ﬁﬁwﬂb?mw&ﬁﬁ%
7M. DhesnakBf I W03
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. Whether The Judge Advocate -Geneval-had
the ‘guthority 'to refér:this ‘case to. a-convening

authority.otherthan :the original tonvéning:

autherity:for- action pursuant to the Board's
original opinion, and thus whether the Com-
‘manding General, Fort Leavenworth, Kansas,
had Jur1sd1ct10n 1n_1:hls case, Were the Jomed
1ssues presente ﬂ”;'w\ Bo:

- United States :v.xtRpoms 18 U S C M A 86
39 C.M.R.:86 (1969, digested 69-2 JALS 8)- is
dispositive, The Boa;;i WJected the distine-
‘tlon “drawn "Byt étﬁ GQVéi‘nment ‘bettween
Board of Review maﬁé@l EHa- thdse efrianat-

‘ing from the Couit of 5 Appéals ‘While
't is trie that miich v‘?a} (ﬂf"iﬁ"ﬁbbljms about
thé Court’s’ thandates, thd "B é*fvd “‘was of the
dplhmn ‘that the decision’ wa Shot grounded
’oﬁ the mafidaté theory, Tor i: ceﬁifral theme
1 Robbihs was that The J‘ud’g’é g%caﬂ:e Gen-
51"'9.1’ ‘pefférral of the tase for're ’f‘iﬁ'g %o the
I8t Tiedvénworth' commandé’r“m ‘in- direet
- BARAIAY il thé* Code. Thus ﬁhe ‘?}ourt 1n
“BDER SEted s : § -

P \i‘%‘hen the :(Ijbngress in e'né.ctmg Arﬁcle

o neferred to.the convening authority,

10 Wesheli Y;e; i, ;meant .the one Wh@' originally

tad the matter to. trial. «Wesares ‘but-

: iﬁl ;d&i ‘belief: by the references in
(Yl

earings, ... ..te the,tegtimony
( %gra 8 1senhower a.nd Collmg, which
Pol‘ 8d " thé basis for the Congressional uf-
rwdﬁiﬁ tattlitgs that by’ enacting Artiele 64 it
- whsémpowering: the original;[italics] con-
. vening iauthority. to disapprove the findings
ifdiiheasntenge. ’oiff«a court—marblal #for.any or
g,ga e ejc d)gﬁagreel ith.: irlal
§ ass mn at the implementing
""ﬁ 3 'the: Judge Advocafe Gétteral,
of syrhdoh Btdistbstantially it accord with: those
4i0f. the mm; Poreerasiquoted in-United States
, 46, SEM 274 [36 CM.R, 480
i % ‘iAg;)‘!l E“ ;1 Supra, were
au ﬁ‘i tfor to the co mandmg
bﬂ‘lcé“r 2 Rnidhworth 1 'this caﬁé ‘Con-
gressnon‘&il donactinents: tiannbb be! repéaled
wincthetsmamnatyaoiio o ait o e
‘The Board» Hoteds that'sthbe artiéle’: (e),
UOMJ; pértaltiig to véhearings’ offdéﬁeﬂ B
Board vf ‘RéVIew employs e id ﬁf*f’i&f@ﬂrﬂéﬁ
o+ phat Totind’ i Article 0T (YIRS
wiexit benibé iddHut the. sife SHbHBaIOSY
' diffdhent méaniig: AvcoY AN S IR

Crapy
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‘bing these proceedings were ‘without authoerity
and.hence: & nullity;}: notwithstanding appel-
lant's failureito objéet inithe trial forumto
the:: nehearmg by thennew oonvening . author-
ltyh IR R TRL AT RIS TR S R TR S

: The. ﬁndmgs of guilty and sentence Wwere
‘set ‘dside. 'The Board’s orlg‘lnal ‘Mandate or-
dering a rehearing remamed in " &ffebt and a
rehearing. -is! still -authorized: :* (Chalk;. Q.J.;
.Collms and Framer, S ctfmeurmng) g :

73a 7§ MCM) Instruq} oanhlch Fal]s
Tq Inc e Essential Elemegi: ;9f Offane Is
Premdiqugl.}ArmY Foli oy 9&?%1'11 g Forfeit-

;,.:: “ Iz

uures, Not, Anpllcable ¢0]nment On
Pl;etruﬂ Conﬁneme nt Angj Hcharged Mls-
conduct, United State k G 420026,

‘_2 Mayr 1969 Afte:r plep, mg} n,ej; gp:lty 1o one
specification alleging Iy 11 90 and to two speci-
_ﬁqatwns alleging the 4 Wlﬁheut proper au-

thovity., of puhtarym paity,. accused  was

_!ﬁound gullty only: on g K, gfu} sale, quc1ﬁ-
cations. Sentence: BCD. The .convening; au-
thor1ty took the fo]]owmg actzon

REtae N

. the senteme”cdibad eonduct discharge
s changed to° redhction: to’ the: grade of
i Private (B- 1y tand, paywent to the: United
' States of a fihe ¢ $200 0: The 'sentenée as
; ’chandged is aﬁprm}ed‘fa ' 'Wl‘ll be du]y exe-
‘-cute - .{I‘!f- S REN

sl
The. Judge Adrvoea,te Geﬁeﬁa ..reierred bhe rec-
Ord of trial te the‘Bb?,rﬁ Of”RBV'leW '

LR 3 i fH_“ W ERRENS RE
Durmg the Taw. offices"y pnéetﬁial lnstructaons
,tb ﬂ;:'e court hé sphted in pertiﬂent‘pa#ii' ¢
[t1hat  the. gale ;was, ﬁuﬁepeds by, 4he. accised
awmhqwtxprcper authority.., Suﬂ’er mednsto
- salloh, [Hol! permlt‘ to- to]erabe, :to pﬁt ub‘ Ywith,
:”ﬂo fa.il”;(é‘l}c] to orbid“ sic] “or -#0: h1 '
N gl}(:ated ‘he ity ,r Jodd
LG
ﬁddﬁf@}a ?B"}# F%M%Qns nor, obisgted t9 AL
| giviensy Aml npted rhy:the Board, i’ehanemmxal
deficiency in the law officériss mmuwmms
‘the dnilnrectd thilude aay essentislglefifeilgy
the* Qfﬁqnﬁﬁnzy&m}mt 1the(;§ccq$gqlﬂ§ Ak Tl Al
. property-. khedeiluvaigt the Javs afieah teda-
struct on the;elgments,of. sy offamsendollbwing
2-pot.guilty plea, isfnndatangalanrgiudisial
BRI'_OII,, United. Sﬂ@t%%ﬁl@unl LORCTION . X AR

- ipotirectnehs: of. f’i!h

1 G M.R. 74..(3951) - Moreover; bepause,of,its
fundamental, nature, : the omigsiony ofi.an dn-
struction as to;an element of an;offensedis pot
waived by failure to object thereto at trial.
itsd States v, Cromartis, 1T U.S.0.MA 551,
‘4 C:M:R. 148°(1952). The affirmative error of
including in the instriiétion the totally irrele-
vant element that, the Sale.was, sugj‘ered by, the
aceused fol]o“red Y, 8, deﬁ of the verb
| suﬁer,”‘ did not cure the grr

.":’ %‘ ' B
. Because, under the dlspos1t10n of -this case,
a‘ Pehearing may be held, the Board adverted
to the second assigned .error that the staff
- judge advocate Failed to inform/thidigenvening
Y t};)orzty gf the policy set forth i ), PALAET rh
&b;i}},rmy Regulation 633- 10, 2], f ;{01 68,
[ _;,a r_egulatmn prov1des RN

!

: a matter ‘of" policy, any forfeltufeﬂﬁ‘ﬁ
&dﬂfbsedi ‘oniam. enlisted person that excedds

Jnfjfogtfetture of - twosthirds-of pay. per menth
' ﬂn;(g %mgin%{a \gpeu g ble remitted by the ¢on-

yuthory es8 the sentence 1n-
Pahd” fivening authority ’ap-
poed, aithadt 6hdti€(3 dischdrge ‘or dishen-
[RECy )i ’mﬁ,ﬂﬁ@hﬁr euor donfinement unsuspend-
fihi *’* "lgﬁ gﬁl‘iadhef such. forfeitures.

) ] i“%p’c% that" there was no r-

0 Oi'&n the convenmg authorlity
{1t :ﬁ’a{%‘much ag’ forfe1ture Wé.
i HUB{YE n” this case. Accus d
. origipgliy; Sefitenctd to a BCD and’ thé
Sansentasasommuted: to. reduction to, B- Mjp,nd
. /BAYTRARtef & $200.fine. The regplnigpysbolioy
b\ﬁgulﬁnhg,ywheen relevant: only dpdagpqueedss
mﬁe@gﬂ,g ther.: as . adjudgeds ‘%mm&
,glyq,@ma Lorfeiture., The. distinghior
Mau&g;;fmure and: a fing. m@k_ e'
; Mphqahle!to this. case»

wnigsing st
" b i gﬁ% e
“PilYe ’t‘esifrléﬁdn EE el
mgew s and i pistuliiféel
10dtobér 1968 THERA ¢

‘planation: aevipstnafo -.=>, . w
aeeused snpyetyilon 4. offeréd.: The
Boand: :notathdhagdn Emfmedx Stwﬂes v.:Millican,
CM 41881, &~ C. MR, — (1968, digested.68-




26 J ALS 6) 1t held that the law oﬁicen 9 fall-
ure, sua sponte, to 11m1t the purpose for whxch
the cqurt m1ght properly, consnder appe]lant’
pretrial confinement was error, in view of the
danger that the court would infer that the
elevation of his: pretria] rektnamt was occa-
sitmed by uncharged Miscon ﬂuﬁt on’his! bart

*“The ‘Board ‘held: th&t the ﬂndmg o:ﬂﬂg'uﬂty
and’ the sentence, ’aéac6 thﬁ‘ted Were mém"rect
indaw. Accordlng y, p joy; were. get. agldg and

a. rehearing -was.jatdered. (Stevenst.Ghl.;

Nemrow, Ty . conammr,invgv Kelso.L Fiii didis:not

Pararny st -: wififs .(...
participatg) U*I‘ o L

3. (54b, MCM} Law Oﬂicér A,bum (His

iscretion. anting Court, Member’s
gequest Tq!zlgﬁfg\ ;LGP ]

States . qu‘}le&t CM. 419437, 20:May L9069

Accused Wa i }ﬁd by general; QQ.HWPW%YJEJ@\

far t;h SRSl ations. of larcentg @m} thnesy.
&ﬁa&n&g housebreaking (arts, 131 sndy.

spac

re
%tlv
s B

;ENarge.. and its. specxﬁr;a,tm:;x,g,,
Lilados AAE }:".m{g, CHL. Tlllle ;ozl}:remngv
ay o0y, 80 much of the geny,
tenee‘(as,(«mgﬂ% g“fqr 5:, 18 mos: GHL and,
F $105*0g.1pa,mm§\ mtp for 18 mos.

8’ 0 ‘airoutme qheqk of
i Tie l;;;;E stergo, qulip-
i§pokted missing, Recr;
Medred: tlg)at the prop-.
Jprattuged’s name. Ac-,
i panted authori-
i 3 “,"h searbhed

cused’s compafiy’ RS0k
zation; to. gonduchys
aqeuyed; had ih.HiE T
tiglets _whmh;;ledr,‘ o F

itams of . propertys Hites . ”J dﬁhaﬁrﬁesa%
bmught against. Hind AT Mﬂé&lﬁtﬁ\ﬂre-
flectedithat ithe: @fobeitt ptiea Itmder,

aecused!s»na‘me

'fr1a1 c&

Hr 5 ‘Vﬂﬁ& 'uf‘&t‘.d fa -

1oa*rf"transaéﬁi§ f{s ﬁr o
il dotitidel eldoted fo*aa 4
to'te. pl}icé i1 ‘svtidence on” THER
B Hstito

dditional Witogsaqmaﬁm%% _

%) He wag, found, gulity of;-
BNFLY but not . guilty of, the: .

 and althou éh’*‘*gpg At ik
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were recelved in ev1dence wh11e R wag nstﬂl
on the stand they ev1dently were not given to
the: members: of :the . court-martial until. trial
counsel's iclosing: atgument:. No: witness: testi-
fied: who could<identify:accused as. the ctulprit;
nor. was ‘evidencé-produced: to-establish that
the: handwmtmgmn the pawn ticket: was that
of accused.

After, .defense. ,counsgl rested . his..-case,
members. of - the, ourt-martial -responded . in:
the negative:.when .the law:efficer gsked if
the .court. desired to haye:gny. witnesses. called
or recalled. The, racord.jof«tnial, however, re-
vealed . that at the cloge.of.the, law officer’s.
instructions;: one. memben of~ th9 court: gave:
the; followmg written- que.sti nsto. the law
oﬂicer " BN RSETS S O 0% M VA B

Can_ the ‘court hearz testi Oni’ from the

9’F!‘wn shop clerks who re ew the Prosc)erty

oth/ PV T Willet:[§i¢] " ¥ testi-

-pidnyYobn ieldal -uprthe: ;ﬂiﬂerdnrb,w!ignatuvese

doRnRearing o the;pawn; tickete it b

Thémw‘bﬁih&! den?ied the: re@ues*ﬂ" émﬁing it

‘ ,;It is llttle t f)“;’g&f ‘Ijlio
w 's~ "ecessg ¥, 1t s ? Z W’"
B ‘éqi édifed"mﬁ -zm ‘dakliet time: m tHe élié‘e i
] H”t’lmﬂ wlllib imia:}‘kkéd a8

: _ ,_ E YT
; }d :h a ’
.‘-, zig }tw n;'

it BT
: eduitha:ta he 'may have been:

deedsduy ¢ 'galamwmﬁar 'ssitulihgwhich;
in eﬂ?ect oreulel \Q‘ql;euapurt-mwrtml’mmgwht

to call addi mp&l tnes§e% The Board_ was
reqhmé&l”‘% a,éf “‘5?3{ tRer ’El:héf] law
offficer™ 1s‘i‘d’:§€ﬁ “éﬁ In'dehYirtz” the

court MErBErE! HydGudst Uit States ».
Rbyé%f-s*&hf’USG}M’ﬁ’”ﬁ'm %4“CMR 380"
(1964) Phe Beard Arst Hoted ‘that when ‘the
law ”%fﬁ&‘@i‘ thadd the Formal 1ndui’1‘y as 10
whether‘lthé“cburt’*ﬂémred ¥ eall ! or r’ec I
any witnesbds, thé pawh' tickéts had n&t at
that: titié, been: exhn‘lihéd"bsr the’ Blirt: th ¢

bets: This thct'w dd dignificant 1 oAt i 1;53‘
reason ‘given By-“tHs QivoMises! fﬁfmdefﬁr i

ik
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of the case, The record merely reflected that
he thought the request ca.me too late

Furthermore, the Board was not persuaded
that defense counsel waivediany possible error:
by failing to object to.the law:officer’s ruling,

“gince the record:did not irefiect ‘that she. was:

afforded an ‘opportunity-to examine the q‘ueo-
tion. . RO

~In light of the' foregomg condrderatlons, {‘;he
Board'¢congliided: that the law offider: denion-
strated a lack:of proper regard: :Eoi'“‘ﬁhe co-
existence of the right of 'thé itoutt‘t&martial to
call witnesses and the lav 6ffiedy'#0 ruls on the
requelt and: consequetitly dbulséd his ' disere:
tion.: The findings of guilty’ sma‘ tﬁe ‘sentence’
Wer’e set' aside and a- reheﬁriﬁg" cdilld be drder-
ed. (Bailey, J.; Hagopian, J., concurrmg,
Porcella, Cdy. dld not namtiew,at ;‘) TR

4 (147“’ MCM UQMJ]WU%(C)-')EOIL Re-
hearlhg; Board Of Review;Is Limited To Mat-
ters In The “Entire' Reésord:* Uitited States v.
Pinkston, CM 418402122 May:1969; Pursuant:
to the opinion of - the: Court of Military A,p-
péals (’dig,ested"oo}t ,3'2), affirming in
part an reversing,1n . ‘part the decision of this
Board of Rev1ew, the record of trlal Was re-
turned to the Board for furth Y rev1ew The
Court’s mandate authorizéd the Board to
order a ré¢hearing: on:'the -affected 'specifica-
tions;..or. ih-the  altérnative; to reassess« the:
sentence‘on the remamlitg oﬁenoes BRI

Goctan od

Defense counsel 1n thelr pleadmg fg;q
fl,lrther reymw atated that aceused has; sepwe@;
the confinement. pprtu;n of. hig- sentenge. yhash
been restored to aghive, duty, -and, Jag beam
pr@mt%l fom oyivate | (B to, speialish

Ryrwz ?ﬁﬂme%%um@keﬁlmﬁ Motiaredo

thptporhion,of,she idefensgyplgadinay

a 19, aeonaadis rmmrtm o hsgmenpds

lﬁ: {W@@& Iyaspontaldeathe slentines nens

fl of tpial ¥l &wmwﬂemw«mmmw

exly. be, considereduby.Sha Baor .*ewmw
A4

"The' ‘Bodra kel é‘“_ A

Stated 0. ‘F'}i‘g‘&% LS. CMEA
VMR '92{”(1961)“%& kN
vy Appaly 'Hetd iy

Fre.
EERE AT U Ve ﬁ,*a?-ww GANF

stifiddi A coused Was’ Repréith:

view, in its consideration of 1nformat10n re-
lating to the approprzateness of sentence, is
limited 'to matters included in' “tHe' &intire
record.” The Court deﬁned the quoted ﬁ‘hrase
as fo]lows e

o
. t Tgeit ﬁph;i?e% encompasees tlllme tren-
scr1p AT € alle ers, as well ag any
appellate  brief prepa}?&% ‘pursuant to the
terms of  Code; ... iArtiele.188. [Citation
 omitted,], Beyo dtheoe h)mts the board of
| review may no ‘Accord; I%giy the board
“here’ properl ’r’éfdsed to “dofd] der on the
question' 6f'#he dppropriatéiessiof ‘the gen-
tence; the psyehiatrie report:andiletters re-
garding [the aceused’s] good onduct in
post-trial confinement. (12 US A at 195,
30 CMR-at 1“.95)}5”“ RER IR A e

“ "Phe Board furth i gr1‘1()1:ed that- tﬁe ifﬁ ¢t that,
paragraph’ 1474, dﬁaaz for Corts-Mapital,
Umted Sﬁates, 1? 5 provzdes that ;judicial
notice may Ba tHldH o8 the contents 8f Wr}‘ﬂﬁéﬁ
military ordeis) %\ic"l&l‘*as oné effecting 4" wiil{
tary promoli:i‘bfl 194885 Hot: infuse them Wf’cﬁh“
the reIe'vhn,éé ‘é %"’acceptabﬂlty, as part of
‘the entifdlp Hduisite to ‘permiit their’
consider&t"’o‘ﬂ% ﬁ h ohrd: of reviéw in deter.
miniig %’1‘: i‘frﬁdné ‘should’ be approved ”
Acﬁdrﬂ 9"%1{3""]36”(1 granted the GoVern-
nfféti?t’ R t6 btike, - i

b oFORE D : RENTEY
O

orda ce w1th the mandate _of..the
f‘ﬁfd{ Appeals, the ‘Boar ?

219 hee ‘arid approved § - i
fﬁs Brovidea™ forxé mosp- d
' Sfor 8 mos.  (Steverid, (o K alN0
el "'lﬁ'ﬁl‘il’lg) RIACT (8 3 T
: S8 e mivepthrgecabhses
éEB\#ﬁ(*&B‘aJ, M@M vUCMJ Aartm%t(!b’p)mi@ﬁ‘ﬂiftx
Wikieh - Bonvieted: Acoused Wi

fretyiGdiinsell Unibed:- Smeadmwosm AQM
41@048{ v9-May 11969 (Acetigh i
geners) oourt-moartiam e
that he had unlawf’ ¥ 80
man commer;erg,l e ablij

mg entere }de ad. 3o
each one‘ ar y%. g

X 'é% éic 60y ¢
tién ii““fcused%to d
¢
B el (LR WD

ligse cha ges ,n addl—-
pLgad. 2. ({ convu; ed:fof
2 [] 5

o8, then 320,00 fr
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f'/’
1l

tion that the coutt Wwh
clegally constituted .The. re,oord reﬂeeted that
during the lastof} eevera,l continuarces, the

- the court!’ CU

ehspAIG

“three -motor vehicles” (arts. 80..and 121,
respectively). The -convening authority ‘ap-
proved the sentence of BCD 8 mos CHL ‘and
red E 1.

The Board ﬁrst rejected accused’s oonten-
'_‘ich tried” him was' il-

originally. appomted law officer was. hospital-
ized. The record'vfuﬁther reflected: that: the
successor “to thé orightial law. offiéds ‘Ws: ap-
pointed ‘for' gobd éafise by the approf)nate
official three days prior to the reconvening of
’oly, there W"ﬁ sd’fﬁcmnt
‘the, court's"a adictigh.

Accused, ne%étﬁeentended that he i 1-3‘5?
representetigga&t stpial by quahﬁe,d"'»gcqumel ”
Article 38 (b UCMJ provides that an ac-
cused imh irét i his ‘own civiliaf ii Jénse
coulidel, I United States . ‘Rraskouslklys,
U‘SJ@“MW”“‘GM“*% ‘CM.R. 387 (1958); *i‘:he
Goﬁr% {if¥ary Appeals held that civilfsh
colms % Mei::ed Ty, an accuged “must be a

) % &ﬁmber in. good.standing of

D Y 'jﬁﬁr 3" In this'case; ‘accused’s de-
"% o ’ﬁ‘lérhber in good standing

IR ?I 'Repubhc o Germ-

eVIdence to gsta;lp\ld

aipractice before all
ers other than civil”

g&* i: The ‘Board con-
. ﬁi‘ésehted at tiial
: il ‘I‘tﬁ *thét term was

courts': ihﬂt o 4
throué*hb”u’f? W
cluded’ tHat ‘B {77
by quahﬁétl jé‘l 148

cused’ contentium. b ;
an “affirmative ddtﬁ?’?'ﬂﬁﬁ'

té proceed without Eiihh :
Article 88 (b)) UCMARRE abe
sent a- request by eﬁ‘ vﬁﬁ ted

deﬁense counsel to aet

1}?‘ }nd;,wdual counsef ::i  AOfIEe
'g')‘en;na,nnqmted counsei -Shalleh

nagond meflecked thatat. trialygbgy
Sduhifiustmsent o his appeintedistal
ﬁﬁ’lﬁ%ﬂk&iﬂﬂ‘a’ﬁmuﬂedrrfmm&iunthem okt
il casboto et o e ainfatnidayeg owd
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Theé Government. conceded - that the specifi-
cation charging larceny failed "to..state: an
offense. Accused then was left convzcted only
of attempted unlawful entry of a speclﬁed
Germa.n clothing store. . :

The ﬁndlng of gullty Qn the larceny speclﬂ-
catlon was set-aside-and the charge dismisaed.
The ﬁndmg vof" gui]ty -of -the unlawful entry
was correct 'in law! ahid ‘fact. ‘The- sentence as
approved’ by the S: ;ﬁng authority, ‘was
appropriate . and.. w,a,s approved ‘(Rouillard,
C.J.; Thomas, J; <oaneurmng, Booth J did
not partlclp&te ) S T

6. (1200, 122 MCM)J sIssueHOf Acculed’
Mental Resiponsibll{tya YPr) M‘ljr‘-‘? Gonsulel:ed
Record' Did Not ' Discl ,f?i\ overnment’s Wit-
ness’ Testimony Was Restmee "By Army
euideunes No Error In 'Iﬁettﬁéi;dns. United
Stdtes' v. Enzor, CM 418!523***‘3”ﬂ1\1ay ‘1969,
Contriction s’ attempted’ sodomjf dothy, and
i"ntieéént asSault (arts. 80, 12’5 9 d 184, re-
szﬁctllvely), desplte plea Senﬁéﬁéei‘* LR yrs

ﬂ( et L hae

?E)uﬁii‘é’ the trial ‘tHe mentnlQ o o‘hsrhihty
bf acttbed Wal placed Th 1sus) FPHa-bibv:
ﬁeﬁt"fbr“eﬁéh‘teﬂ the téetmmnyl eﬁf’(‘}&gﬂmmw
a’f’ SVeHritist' *the ‘defense called By W kilke

ssfanfaemt Both Hgreed thathcdubed Igguta
d:stingfﬁush'mght* from wrbhg hut dishgresa
48 to: whether he: conld - adhene. to sthe: right.
Qaptain +J's rdiagnosis -was’ “se:auar]mpsyeho-
pathy”” 'whereas Dy; &g fdlag'hosisi Was “per-
Sonality” dfiéo;-dEr psyehopetpiﬁ P rso‘ﬁaﬂlty,
eexuai_ ;éle‘xate »o .

' person 15 not mentally i'esppnéihl ;',i;b a
cr1mn1el sense, for.an offense unless he was,
at: the tm;e, 80 Sfar freeg from. ;menftal defect
diseaoe, or derangemeint ag:to be.able:concern-
ifig’ the” particular ‘act chapged both: o i
tinguish Tight: from witne, ahd t 1 4fie: J to
the Tight (pava.’. 1205, MCM, ] é&;l{ Thé
Board, in.the instant.case ey - thonom‘@h

analysis ' of : mentalidisordems tag:: cwﬁegmmd
by theunmer‘iean Pl gﬁ? bt ed

2 J{fﬁﬁ @)

Whauwidenemﬁn daquamvmm‘ ’
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that: accused could:-adhere to the rlght The
Board:stateds - |

Thus ‘We have a Chopath orif you
© prefer =« -“sociopathfcs or’ “antisgeial” of-

fender, who is not responsive to medical or
. psychiatric . treatment, who profits from
i rlelther confinément” ho¥: eXpérlence, “who
" mudt-be prevéntett from preying onvsociety.

-+ Dr. Davidson [author. uf Forensic (Psyohiy-

. try) s ott,tl}e é)plmoﬁ that “ngehp%atpm
. persona under . whatevey ig-
-“_na,ted’3 g gs ndtgl‘mpalr a defn endant’s” g‘ac-
- éolinitablity 1. <. The” ALIL" al§6 HES “con-
" ‘cludedi’that the psyahogat’h .musd;ibe ; held

criminally responsible or, his.qacts. if the

public is to be protected. We agree We are
- hunwilling: to grant himy aceess do: his un-

:,Sugpecting victim, abgol t;%ﬁp thig. c:;im-
0, Rractice

1a] - act, or confinued
’IL?;; repf!ehensfble mm idH |
A E Ty

TN
The Board, was_convinead;. that the, isse, of
mental responmbl]lty' W, raised: by the . evi-
dence, properly pregentad f ), the court for its
cppsi(ieratmn unden@p}gﬁq rlgte mstructlons
apd was, resolyed agq/p}st aecused. .

Accused, citing United States v, Jansen, 14
U;8,C.M.A.. 868,184 C.MiR. 183  (1964), next
coptended, that.the ;ceqp;:dmeﬂeeted that the
Goyernmentiy psychintnists’ festimony, was re-
stricted . by, m;ny!”&u,xdehnes” and . conse-
quently. the Jaw afficer, erred,in admitting. hls
testimony. The Board d1$a,greec:1,ﬂ stating: . -
2T doed’ not réquird s close readifi of the
«ribxpmination of :this witness by:the individ-

~roal defense coungel to arrive.at the conelu-

on. that he was attempting. to- brm his
”{g"h%ﬁ Wﬁlthil’? the prote(mv%%%nblt of gnse;lfn
.but uzefused to ask the cruecial questlon .,

g‘}q e he criteria. set forth in TM 8-

m Military Low, dated May

f*”“ &%v 2'dt your’ opimdn‘? Did you

enih ww%hecf@uuﬂame in: pa¥agraph 5 that

«rmhenﬂondntﬁmti;ﬁsmmithat the aceused did:tHe
Qe mrwstwb,le. psychqneqr

108 gl;cpl ,officer. 3 9 f’

\ ?é'tr%um ( ‘n Fne

18

i your opinion be different.if -you -were re-
Jeaged from this restrictive “immediate de-
,,:tectlon and. apprehensmn” test? . .

We coneclude that Captam [/] properly
- applied;the Manual for Courts-Martial: in-
- sanity .yule, even though he admitted on
,_‘_cross-eggaml?qa,tlon that he did not agree
with the M’Naghten rule of the “adhére to
M the Yig}it””ﬁhe()ry which hé; ‘as ‘a ‘psychia-
t.trigt; didnot febl utilized psychlatmc iopin-
. 1on1amd e\nalun&nondvery WelIt,’ but IWhéCh we,
. a8 lawyerdyand Judges, must. apply because

1t 1s the 1§“§’;pyﬂ 1ch we, are t?fuﬁa et u

PETIDt 1 :e;h*“i-‘ coerarsrhy o
- In sum ati d1ssatls aetx evmced
b Capta,lﬁl @g&éﬁ ed to the 1?.& of. the
M’Naghten % ‘and the continuing re-
fusal of J\:}f’ﬂ @,e}v to ut 1ze current psychia-
“trie ‘kno' id ‘not re ei‘ to any
“fetter™ co&itamedm M 8-240.
.‘" J
Accq:ed, g g}éigﬂg} : «States v, Gmﬂ’m, 17
USCMA.,,, %;MQMR 185 (1968);
further- conter 3 1atr ﬂ& fo}lewlng mstruc-
tion g'1ven ]Z)y ;t ;f;}fg g{ar Wag rpyej judicial :
No%ﬂﬁ“ﬂ?mr‘%&wlﬁrobeﬂy believe
© one. wift?ﬂemmﬁd’lsﬁﬁlwveiother witnesses

whbseud:astl panyeiis 0. ‘conflict: with - that
.other. 9l Xio -,MJ,d then reconcile the
. evidence i ¢ade upon. the. theory that
Cedeh witn lés lS tellmg the truth
‘:‘if;’i'ﬁl ! .-: ’
a ﬁ}:; 0 r”ﬂ
Ip Gosiie ,,;,qhe Goyrt. held that 1t was pre3-

,ud;clq:}mf%%qp. the law officer to. instruct
th, g,ti{ §§: (p% hpzyesumption that the; w1¥ness

spea
the presum

']}'eP

because it. . derogates from
jon of innocence of a defendant,
tnmbfian «complained-iof iin:this case,
o fdvnot use the rterm\“pnesumptmn”

r-e«
%
.l.'l"
=
)
5.
R
3 I
=
""*f.
—+
=
£
1—0-
‘®
]
™
2
it
.§
ct
1]

iy eﬂ purt’s declsion was. coneer;qd
' “&? prmclpal w1tnesses wl;qse‘_v ]1 9
?h% id nt glvmg rise to the charge & it
%ﬁt(’c%ﬂﬂlct The eritical distiibil
ttﬂee'n“@'hﬁ’m and thiy cass s i

Aitfer'dtfs o1 “the' disagdsiisdt
ﬁwoﬂwfi*tnes'ses referred"‘%;

‘-

& mental




disorder of the accused. The Board noted that
this is not the type of: conflict envisioned by
Griffin which felated to: differing versions of
the facts surrounding the charged offense.
Accordingly, as there was no conflict.'of testi-
mony on the facts of this case, the cited in-
struction, even 11’ error, was not preJudlcml
Findin gs and séntence were ‘affirmed.,
(Thotnas,” J.: Reuillatd, C.J., concurrmg,
Booth J, d1d not’ baftiélpate)

u( Nk ’: '

7 (1389, MCM) : Count Did. Not,» Improperly
Consider Unchanged :Miscongluet.. . United
States v. Robante, &M 420247, 12.May 1969.
Conviction : 'wriongiul appropriation of a gov-
ernment truckg neghigent homicide, and wrong-
tully leaving: thescene: of ian ageident. (arts.
121 and:. 184,1fﬂzﬁ$pectwel&),ycomwtent with
plea.  Sentavidey BED,, TH, 21 yr#sGHL, - Con-
vening gii] gtityrapprovedsave for his re-
duct;omofaw e;canﬂnememty ifbo; one,year.

gt
el e i

4‘&‘?‘ ‘&ip‘;@ed‘)out b‘y
i oyt né‘e m accused 8

was 'l:o a previo
this {:onvmtzoq

the, members of ! QU ¥
tion. The. Board . 8E78eq '.I |
dence demonstrated thﬂﬁﬁh’e‘meemed Was rer
duced to private Bl:phid0adiugnst:1968 as the
rYesult. of: Speoial CoubdBiltialOrder No.i 8,
gnd since accused could‘ ﬂ&?ﬂ&%‘ B@Gn rediiced

to the same grade tW1pe n , the court
rﬁeﬂfbers would r}ot heg,v ¥ tea as t0 a
poss;]ole other a.ct of, m;ggo' ; 1’1& chordmgly,

the .findings  pnd . senteg}o}e:qmgre pffirmed.
(Stevens,, Cid. 5; Kelso, Jm gneurnmg, sNem—
row,.J.,;absent.). S s gl

_ appear "to'be sick. LT B ordere
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IV. GRANTS AND CERTIFICATIONS OF
REVIEW. o :

1. Umted States 2. Presley, M 418702, pe-
tition granted 5 May 1969, Accused was con-
victed of four Speciﬁcatlons of willful disobe-
d1ence of a superl,pr ofﬁcer and two of cowar-
dice before. the ‘énemy, (arts, 90 and 99). He
pleaded gullty to.. Spec fications 8 and 4 of
Charge 1 and 01; QI?NISG 1nnocent On 19
February 1968 Company D suﬁ'ered 2 number
oﬁ casualnes in an_ encounter w1th a heavy
concentratmn of Vle’c C;ong On 20 February
1968, Company c, accuseq,g .company, Was
oyderegi to conduct a searo'p fanqi ‘destroy mls-f
s1on on 8 nearby rldge l}ne. % Aocused com-
plamed o£ belng sick the. evep;ing of the 19th
and the mormng of the 20th and qu;fused to go

1;119 mission. The platoon leager, L'I‘ B and
Specialist. 4,8 lgnedlc made a’ vasual examina-
tion of gecused. 'The medic felt acensed’s fore-
head, '.F?.Je found he. was nervous but dld not

el ed accu sed to
board af g,ck H”e refused. B sought o
téin q‘he !]cotinpany commander, an

ed to' Ehe fick with him.  Accused, wflo‘ was
sitting' 60 the wheel base of the fruck lookeed
pale, mumbled in a low voice, waived his head
back ahd fiorth and-said he was sick and"wotild
nof g’Qin&)hﬂd siot; however; shown anysigns
of. sickness;aarlier that morning. B ordered.
accused:tomount the truck and move out with
his. platoonmAceused refused, saying: he way
sick.: He: Was then sent.te the. battalion: surs
geon. and his company moved out without hifn,
The surgeon thought he ‘was nervous; sand.ap«
prehensive but “didn’t appear to be:acuteli:
iy _He foundnothing seriously wrbhg with:
accused; although: he complained of abdeminal
p&ms,s and tqld him to retunn to duﬂym Sl
o B

on 28 1<L‘ebruary, mortar Qf i'%
struck the south’end of Song ﬁey .?g_ _y Py y
C+180. and-two, helmomemgmwmﬁmﬁﬁoh
down..almest immediagelspite |
cused's:; companybwasrorllevadiois
the. ;Sourbh%@it%mwm WA
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tion and said he ‘was not going, ‘B asked him
why, and he replied his reasons werée personal
and refused to disclose them. B ordered him
back to his p]atoon but he re:fused to go, He
was takeri to the company ‘commander ‘who
ordéred h1m to accompany his platoon. Agam
he refused, When asked if tie were ill; he re-
plled that he waen’t “The company once more
moved out w1thout him The. company “¢om-
mander teatifled accused looked ca’.lm and had
compléte conttal of himself. The' platoon ser-
geant testiﬁed that “he looked prétty ill'and
he had a glassy look 'in hig eyes llke he ap-
peared serared * On two occasrons prmr to 20
Februar&? accused had told one ‘of his friends
that’ hé’ intended to get ‘into ‘tréublé so he
would be sent to jail. e) woﬁuld then see a
chapl n'and arrange to go home to marry a
girt qmom he had “gotten in'trouble.” He had
previously gone out.on & nupmber of missions
with. his unit and had" been under fire. The
Court will consu]er twhether the evidence is
legally sufficient to egtabhsh accused’e guilt ¢t
cowardice before the enemy on 20 and 28
February 1968 ap& fhlE willful disobedience
of L1eutenant B and Captam Bon 20 February
1968 '

o2, Umted Statee vy Jehnson NCM 69 0829,
petition grantsd 21 ‘May 1969, ~Accused, pur-
suant to his pleas,; wadfound guilty of three
offenses of assdult with’a:dangerous weapon,
three - offenges of-asdault «wonsiimmated by a
battery, and three offensss tfthreatening ans

other ‘with:a dangercus Weapbn -Duringthe.

presentencing part:of the’ fﬁr‘i‘wl‘aeeused teati-
fied umder! edth,-in. pakt,H T’ desmle about s
quart of beer. . . ool @48l what 1 was do-
ing, but: e}hcouldwuemﬁm 4t i kendw it wasti’t
right, and" could‘-t‘!‘l‘/éllﬁ’ 1. W»a‘é Wreng: T juat
didn’t have ener te s ), % A& the. tlme I

just thought’ it f ; .0 "j’\’ '

lumng hie, pretvialugﬂﬁmﬁ i

wag required to énty slebpyumdevapleavith geric
tenced: prisonsrs i IIF MA’I‘ﬁ’f iy DaNang,
Vietnam: "THa:Court awﬂludebﬁ e
cumstances : of - accused’s pf(e )i dlisg nﬁ'ﬁ‘emen?ﬁ
resulted :inia denial of:dve‘procdssiof v iana

, g,n‘tmem i Sep-‘
tember 1968 to121, Sephtenbem 1068 edtised

iR ioit

20

whether accused’s pleas:of guilty were provi-
dent, particularly: in view of the law officer’s
failure to delineate the essential elements' of
the offenses and to. determme the factual baeis
of the pleae; - : : :

3. Umted States v, Calmto,, N CM 69-0869
petltlon g'ranted 29 May 1969 Accused was
found guilty, in consonance with. hls p,lea, of
an unauthorized .absence from. 2;4:Apr11 1968
to 11 November 1968 from his unit, located
at - Whidebey Jslantl, ‘Washington. ﬁ]"uistfprlor
to this period‘hé"hhd been on emerg‘eney leave
at his home ih Baguio, Republic of the Philip:
pines. In a wwéttoBtatement during theé pre-
sentencing phaseﬂuﬁS the: trial ‘ he: testified he
had made :several latbempts “at:Clark Air
Base to obtalwva. militady fiight back to the
United Statesbutiwabireiised passage because
he didn't hiave’ grpdsgpait.: His attempt to ob-
tain a passpdrt"?prwqdiffutilefbecause a'“eértiv
fication” wag. 1 H&lﬁﬁ ;% hig commandmg of-
ficer. . Tnasm LH: _ 51 commandmg officer.
was in the nlted{ 'tates, he felt this impossi-
ble to. accomp i He sent his commander a
telegrarn e*x laﬁf vls"predlcament On 20
April hls cotn ”ger ‘wired back. 1nforming
him he d1 no ﬂee& a passport becayse of }g}%
emergen?y N éaye status,” The TWX qr@ppﬁe,@‘
him to Tepory to Clark Air Bage . a,s 35?

possuble a;n(i requested the authoritie:
to assist him in returning. On 23 . prl
tr Clark: Air Base; anid § }1 )
AitForce persornel ther I"
m DPpssage once a ain 1
asdport.  He bega Em
“to 2 his "home in’ B
difﬁéﬁw‘ee “marital conRidl 18
rb&ds were presented A1 48t ynk ks
prelonged abaence; Iseﬁ‘e 1t 'f*’ ¥
aepused: (compromlse‘?h u "
authorized absente-ffor
11 Nuvember 1968 ?" it aéﬂ

4, Umted States il

fused

ueeaééi

petition g nitad’ B uled was
convicted by %ﬁ‘é g u@j”ﬁ %iﬁf’f %8¢ Tarceny
ot dittor e e RO ot
clrréd: emrareﬁm it ad Btaltes ‘Guring

the evenmgllfﬂuifs Whﬂbﬁ.ﬁ’éﬂs&d’%ﬁ indn- off




duty status and:was- cognizable: in. civilian
coiirt. The Court will consider: whather, in the
circumstances. of -this case; the.courtsmartial
had jurisdiction of the offense acha'rged'ir' v

5. United States v,. Taqkett NCM 69-0741,
petition granted 11 Juh. 1969, The Court will
congider whether .fhe.pnesident erred.to the
prejudice of a.ccusg,qlﬂby including 1;uhls gen-
tence 111§11;ru<:t10n;4M 8 ?.E,x{ohe reputation or.the
background and ghpracter of the, apquged i the
reputation or rego 83, of the accused in . the
gervice for gond cgmuct efficiengy,. fidelity,
courage, bravery,. oy,pt,he.r traits, whlph char-
acterize a goodimarine. ...”, none. pf,!!Whl(;h
was.in evidenge,in this case. . ..

K Umted‘ Qtiitss v, Wilson, CM- 419469£‘pe-
tition' g grantdlive Fun. 1969, The" Cburt“gvﬂl
considev”%h‘étﬂ’e&"‘ the law ‘officer eri‘ed ‘ih
charging that persbnal beliefs based' tiport #é:
ligigug, '" lgg ave no defense to refusing to
qpesgqa Fﬁﬁg rder, Cf. United States p. Sisr

, , 37 US, Law .
‘ ta

e pps zprll 1, 1969)

AR Biked b Hayes, CM 419677, pie-
CRPARERARY YHR 11969, The Court 'will

OHSTANHE W Gfficer denied accused
& l‘ig‘h’bqt‘o WIBE 1] by allowing a psychia-
trist to testifyidurtetigwasults-of his examinht
tion: of attitded? it d'8hnity bbard requested by
individual dsfenis cdlifeel, s tritical stage of
the’ proceed&&ig‘ﬂ'vﬁﬁvieh’&%ﬁﬂed the fate of ac-
cused, withbirtosbeiting WHd ‘prosecution to
show notice to th sgﬂ,&g%ujnsel an intel-
ligent waiver of %pqag e}' procedural
safeguards to g'u ght to a
fair trial, e.g., a, tra ggf'

8. United States Wl Marsefeld, NCM. 69-
0275, petition granted 16:13wh. 19895 United
States v, Feely, NCM®@8<10&]1 spefition grantod
18 Jun. 1969 United StateswbidmmiNCM:69-
0601, petition granted'2§VMMusasloBorErnited
States: vi Gremillion, NGCM 88.-8860)=pstition
granted 8 :Jun. 1969 ; Uniteth $ottaeriCinrted,
NCM: 69:0189, petition: grianteds18-Male 19691
United States v. Care; NOM 696408 otidtition
granted 14 May,: 1969 Unidited StatdsomiuRe.

ﬂﬁk

mero, NCM 68-8638, petition granted 18 .Jati.

“dox Hebrew sect which requires
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1969 ; ‘United States v. Henryes, NCM 69-0681,
petition -granted 24 -Jun, 1969; .and .United
States  v.. Brooks, . NCM. 68-8557, petition
granted 80 Jun. 1969. The Court will consider
whether :agcuged’s pleas were provident, par-
ticularly in view of the law officer’s failure to
delineate the essential elements of the offense
and to determine the factual bagis of the pleas

V. TJAG ACT[IQNS UNDER ARTICLE 69
. UCMJ, .

1, Denial of & neé‘eséary and material, re-
quested defense wi’chess“(Who could have ‘tes-
tified corcerning the' inéldéit which resulted
in’ court-martlal charg’es) required vacation
of accused’s convictioh' of wrong'ful appro-
priation of a governméht’ veHidle, * absence
without proper authority, and failure to obey
a : lpwiul ; off-limits order -IAGVcL SUMCM
1368/3()'-115- Do e mdten o

it Fhllu&'e of special court-xhé,l‘tlali' pi‘esident

_w msti-uct court’ that it could hot Adjudge'a

‘Sustf)endeﬂ ‘gentence was, under cﬂ‘&hr{éta&icéé _
o‘f"ﬁh‘f@ ‘tase) error prejudicial to the subistan-
Hal f'lg}itﬁ ot the 'accused’ (accusadiwﬁfas)é’éqﬁit-
BE 6D 6F 8 ‘charges, and eviderice IavsHtaa
re’m*dimné“cl'iarge was Hot sérious mfijé'étﬂonj’
There was a fair risk that, in the: tontext of
thig: case,, a. properly. instructed, coprt swquid
have adijudged a sentence differept; from that
aqﬁua,]l};, adjudged. That portion, of the. sen-
tence, ad.]pdged whlch was - within,, the. power

of the court, was a legally adjndged: and, valid
sem,epce Valid portjon of, sentence reaqsessegl
to oure, possuble preJudlce J AGVJ SPCM
1969/ 147

-3. Acdliﬂed ¥ bona fide- member of an or*bho»
arll adult
males to wear ‘beards, was mducted 11;1:9? n;np-
tary setvice, Estabhshed Dq}partmempi,e{7 the
Army poI1cy prov1des ‘that 8 §ngu{:' 8 May
Tetain a. beard if 1t is reqq:;e FIEN:

religious faith,” if’ permission i‘s‘;,qbt@fg.\eé
from Headquarters, DA, upon an ad“equate
showing of necessity:» AR’ 60020 (pferdd com-~
manders discretion 46 hud8ld st perssrmisl
problems)> butoYeduires it dhiay dusurs fthbit

?4.-|=
S

AHemensape’dlesmmshadens with bk ook oaption
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that:the %wearing. of a neatly trimmed mus-
tachie ‘is: permitted. .. Although accused’s .com-
mander granted: actuséd .some ‘special::dis-
pensations to allow him to comply with relig-
ious law, AR :600-20 :forbade “adjustment on
this' point. Following conviction ‘for disobedi-
ence ‘of superior. officer’s  order: to” shave, ac-
cuséd’s- case eamie to' the attention® of higher
headquarters, and DA granted accused per-
misgion ‘te “Wear'a beard.’ Faillire of Depart-
ment of the Army to provide a mechanism
for exerciging this established but unpromul-
gated e{:ceptlon to. an appa,rently peremptory
administrative regulation, undér. the circum-
stances, of this case,. demed fthe, accused due
progess -of law. Findi ;}gal‘,@mﬁl} sentenge set
as1de,,JAGVJ SPGM 1%69/159 e

L Wrongfu]ly occwpyfihwbheiﬁames bed dur—
ing thé hight-time with'a woman not his wife,
conduct of a nature to brlng discredit upon
the.armed forces, .is. not.a,lesser, included
offense o adultgy;(,,,the;pﬁense charged. The
focus. of the latter is, wrongful sexual inter-
course; the ssitus, of:; ,l;he Goupling is. Jirrelevant
(to, the cl;,argg)f ..None,of the, elments., of the
sqppqsed le)sgggﬂn}olgded pfﬁense are, elements
of , adultery, , ,Ooant;on. set. asnde JAGVJS
-SP(JM ;l.969/18$ .

15, A dbiiged's’ éoﬁvictions of absence wft}féﬁi
lesive’ A‘ﬁﬂ‘ faiI‘dre to repair set! asxde ‘Alfhotgh

«e'i

ateusaldl (who' suffers from u sehifzof Hi'hit

Teaétiotl; paranoid type; ¢hréni ’-?~se‘6éife)“W
abls dodistinguish right fhom ‘wroith at the
e 61 the’ offefises; he’ Wik uhiblE t&\’&aﬂ‘é%é
to the right and to cospévatd tiitelig ff 3
his. own . defense, The Surgeon. Geng -
cluded.ﬂJA;Ger]E SPCM 1969/201,/209; - {

6 Pillugd ‘&f Eibséggt1¢n t0'prove'existenc
of “feé}ﬁi'ﬁth ﬁ _ ﬁ’i[?léteﬂ and cﬁééd’-é
; ‘Efbrf twd y essentla’l

Khowle g8

eldthénts's 4 TA le 99(2) 4 %leif f‘eéultea
it séjﬁﬁlg* Eé& [ i Vet )’%j
1969_219 Aot "“*“‘ |

aioone dogn AT mredian E}ﬁm i'\ Py

Inaufﬁmen’cmevmancw twassdntreduced: to
show; acqused’s failune o wepadrstt hisiplace
ofduty,. An. apparefitly-golicited;Jetten ifrom
commander; of:;accused’s unit-thathansparch

had failed to:.disclose: his: présence.-was heat-
say, not. ddmissible:.as ‘an’ exeeptior’ to-the
hearsay: rule. - AWOE coﬁvmtmn set asxde
JAGVJ-8PCM 19607228 SRR :

VI RESERVE AFF Ai % IR

‘1. Unit AndMobiliZatioh Beity fmee Assig'n-
Hients “JAGC Majors complétiig tours of ex-
tended 46tivé" amy Should writé¥et the Assis-
tant for RUséVe A fatey "OMES 8O THe Judge
Aldvddate: Ge‘ﬂérél ‘Departfiéiit ¥t the Army,
Wasﬂmgvttoﬁ B . 20810, foIPHEsstanée ‘in
obf'a'inihg‘ Hnit" a?'nd fnoblhza’cioﬁ‘“ﬁh’ﬁig‘nee a8-
sighitherits. Détters - should 'state Whit  pos-
sible, the aréa in-¥hich the ofﬁcéif’ e’:?pects to

settle:and, anyy ag@gnment prefel\gmgﬁ It is

suggested tlf@;brf e:letters be written ABpROXir
mately. 45 .days before termmatihgniaqﬁgg

duty,, JAg §36 Mar 1969 “rsstlo

2 PGI 3
Mvelbﬁﬂi

g 'Defis Iang distribution of the POL
for :‘the USAR"Sehool 'New ~“Dévelopmetits
Goursgain Pulys This. POI is. designed for the
1980416707 and 19711972 - UBAR  school, twer
sentatiphuofsgmaduate level training in,miilly
beaegal aphiects. As in its prior. offerings,

Aﬁé’h})ﬁ& The ‘Nonresident Tratr

this is,grenedrear program which consistsef

L hhﬁmﬁ@,fi’mater]al for the resepvel, duty
%t@afmm 'ipeniod and one. two-week:#epident
equnge sy The  Judge . Advocate,Henqrels
Senbokils Sy Army, Charlottesyilles; Virginia,

M'T “&uﬁj‘ecﬁ course, whlch wﬂf ﬁﬁ_ﬂéiaﬁlabl_e
School classes of 5. or }3 6. gt

‘fs‘ﬁe f éd gtdprowde the. Re g '
Judge"Advotate General’s Cor,p% jofficer with
am undexstanding. of . the smqp,!@g@n‘tmbw de-
velopmentsuof beth: subsigneapands ppgcedure
in;ieach ; of  four prineipal aggadyed. .

legals jurisprudence. . (Piochnaiente Law, . In-
ternationnl Law, “Mﬂ]itanynﬁ@aimﬁ,*x&nd  Mili-
tary Justice): As offerddxiliihdvaining in new
developments is designad; iierpstnate.a high
level of branch-tndiningstandgtheraby accele-
rate -the ‘student if0dgastigbodiite’s. abllity - to
assume hls dumesslmhmﬂnﬁmmmr mob111za-
tion, i: ainaifdeg BROEEE M :

M 8951970 USAR School "N

‘ i,ﬁ
&




\
.‘.

Qualifications necessary for participation
in program. The enrollee must be a Regerve
Component commissioned officer assigned to
the Judge Advocate General’s Corps who has
received actual or constructive credit for a
Judge Advocate Branch Officer Advanced
(Career) Course.

Student and Instructor Matérial, In accord-
ance with enrollment notices which The Judge
Advocate General’s School receives from
USAR schools, the necessary course materials
for RDT will be forwarded to USAR schools
participating in the New Developments Pro-
gram, JAGS/N 2 Jul. 1989.

VIIL. MISCELLANEOUS,

Articles Oif Interest To Judge Advocates.

Comment,- Due Process Challeige: to- the
Koreanw Statvs of Forces Agreement, b7 Geo.
L.J. 1097 (1969). Copies are av: ilable from
the Georgetown Law Journazl ] E Street
N W.,"*Washmg'ton, D. C. 2003‘]’:‘

R '.

Comment S&F Contmqtm and. the GAO
Rote in . Government . GContnact: Disputes. A
Funny Thing Happenedaonthe Way to Final-

| * UNlTEIﬁ%;;'Aw& &‘&Wn
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ity, 66 Va. L. Rev. 762 (1969). Copies are
available from Fred B. Rothman and Co., 57
Leuning Street, South Hackensack, New
Jersey 07606, '

By Order of the Secretary of the Army

W. C WESTMORELAND
General, United States Army,
- Chief of Staff

Offlclal

KENNETH G. WICKHAM
Magor General, United Statés Army
"The Adjutant (General

The digest topic and section number system
employed herein in keying other: :than mili-
tary justice matters is part of the cépyrighted
digest system-used by the Lawyers,=.ﬁ}o-o.pera-.
tive Publishing Company in Dig. Ops. JAG,
CMR, and USEMA volumes and is usad with
that company § permission. : ;
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