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I. ANNWERSARY MESSAGES

: ANNWERSA.RY MESSAGE FROMJ *CHIEF
OF §TAFF TO THE MEMBERS OF THE
JUEGE ADVOCATE GENERAL’S CO‘RPS

To each member of the Judge Adv.ooate
General's Corps, I extend the United States
Afmy's> wirm ‘congritilations ‘on the one
hutidred nlnety—fourth anmversmt **the
Corps' FECAREE 1 S AR o4

(R TP Zs SRR Y R -
_The Army 8 need for competent. Jntellwent
legal. advice and. command legal. support: has
never:haen gregter; the guidance.your:Conps
provides -ig-vifal to-the well-being. of rArmy
personnel and. their dependents. Gommanders
at-all levels gndiat. all; stations need your icoun-
sel and support to deal effectively. with,new
and unprecedented problems, which impact not

RTRE GO R D

i *Communications ‘relating to the. dontenis
shbuld be::addressad :to ;The Judge Advoecate
General’s School, U.B. Army, Charlotteewlle;

Virginia 22901 COpleg of the materials di-
gested i this pamphlét are itot available from
the:Sthool. This pamiphlet: sty be cited as
69 19 JAJLSI [pago fnumben] t(D‘AﬂPa.m 27#69-
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only on.the Army and its mission, but also on
the Nation and the very fa_,bric of our society.

The Military Justice” Act of 1968 which
provides Army personnel with an exceptional-
Iy fine system of justlce, 1s the most signifi-
cant recent development ‘in the Army’s legal
services program. While its implementation
will place a heavy burden on all judge advo-
cates, 1 am confident that the - traditional
dedication and zaal with whlch your Corps has

' accepted the challenge will.assure its success.

The men and Women of ' the Unl‘ted States
Arm& JOm me in saIutlng the Corps and in
expressmg best wmhes for the future ‘

W C. WESTMORELAND "
Genergl, United Stotes Army
Chzef of Stajf

 ANNIY S'RSARY MESSAGE FROM
GEN R% HODSON TO THE JUDGE
' ADVOCATE GENERAL’S CORPS

Tt is my pleasure to ‘extend best wishes to

“each of ‘you ‘on’this, the 194th anniversary’ ‘of

the Judge Ad ocate General’s Corps N

"Tam: proud indeed to be privileged to serve
as génior partner in the law firm. which
furnishes:guch titmely and effective legal ser-
vices 'to theiiArmy=z~wherever:it serves. Now,
as never ‘befiérd, you are called:to-rise toi the
challenge of. rapid-social and:pslitical change
on a-worldwide wdale. The Wdolution:to the
issues :anduproblems.raised by this..challenge
affects not onl-yf‘the Armybut all of America.

'Thig year mwrks the*dmplementat‘.ton of ‘the
Military ‘Justice Act of 1968, certaml%r 'thé
most" stlgmﬁcant development in m1l1tary jlg-
tlce since the enaetment of the Umform dode
of’ thtary Justice. Breathmg 11fe, 1nt9 ft is
Act :presents a challenge that w1i1 test the
ability ~of "all’ of -us. If we! régpond: to: this

ngllehigre. with the ded:cqttoh e giffrgdional

pride;that we have ghown:in the, past, the
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legal profeseuon the Army, and the United
States will be well gerved.

KENNETH J. HODSON
Major General, USA
The Judge Advocate Ge:peml

1L OPINIONS ‘OF THE U. S. COURT OF
MILITARY APPEALS _

"1, (73d, 216¢, MCM) Law Officer’ Correct In
Rulmg That Self-Defense Was Not An Tssiie.
United States 9. Rine, No. 21,684,'8 Jul. 1969.
Aceused was charged with mui‘der and “was
convicted of the lesser offense ‘of voluntary
manslaughter (art.. 119) He, was sentenced
to a dishonorable dlscharge and conﬁnement
at hard labor for five years. In this ,appeal,
accused contended that he was preJudlced by
the law officer’s denial of a defense request
to instruct -on self-defense.

Three persons testified at accused’s trial.
Two of these, P and H, were Thai nationals,
and the’ thlrd was' accused. All agreed that
accuiséd was standing ‘on the side of & Yoad
. when he was approached by G, his’ victim. As

G came to. where accused stood, he either
“bumped . into” accused, as accused tqgttﬂed,
or he “bruahed shoulders” with ,acgg@g@,,,ﬁq
the Thais testified. What followed this con-
tact is:hot cléar:-Acdused testified that;~while
he was talking with ‘G, -he: was 1suddenly
struck won the:gide of: his«head.: BothiThaid
testified that they sawimething/in G sthands
at this moment, but Ptestifiedr-thintihessaw .G
with ‘a beer bottle justobefope: He sawsihith
with accused. H also testifiedsithat!hevsaw (@
throw: a- beer: bottle :at accusddowhdnuaseussd
finally ran away from. the s¢end:wy towt #1oaTiy

-;All,agreed that accused fell hackwandsinto

8 pond, As noted-by the Court, thene ;was
some dﬁerence in. the. testxmony betweqnnlg
and P _ag to what happened next The, rq
d1rect ev1dence bearmg on the issue of pelf~
defenseg hpwever, came from P

. The; ao,cused test1ﬁed that h,e. was dﬂaed
. ,frorn;z blow he recelved As he “attempt-
"j . ‘back 'ip” he saw “#n n‘nage
of W h‘wm€ Jifi front” of ‘him. He ‘got ip

and went “back to this maen.” (Emphasis
supplied.) [P] . .. testified that when the
accused “got hlmself to his feet” he “rushed
to” 1G] . rI‘he aceused admitted that as
he got “back up,” he withdrew the knife
from . his pocket..- Asked . whether. Jhe had
opened the knife, he answered : “No, sir, I
didn’t.” Asked further Whether he had stab-
bed “anybody with that knife” on the day
of the incident he replied: “No, sir, I never
gtabbed anybody at any time.” Later,.under
questioning by a court member, he reite-
rated that as far as he knew he “dldn’t gtab
anybody.”

A plea of se]f~defense is “in the nature of
the admission of an assault and an avoidance
of ‘uilt because of thé-éxcuse . . . that such as-
sault was in . . . [the; a.ccused's] Own neces-
sary defense.” Umted States v. Duckworth
18 U.S.C.M.A. 515, 520,'88 C.M.R. 47 (1968).
In this case, however, accused expressly and
categorically denied that he was in any way
respongible for, or conngcted with, the injury
to @. The Court therefore held that the law
officer .correctly-ruled:that seif-defense. was
net in -issue ip;:thigs case. Accuged- ingisted
that ‘he did notystab @ and therefore, by his
own admission, was not motivated by a desire .
to protect hiﬁ perSOn A

The Court :further rejected accuseds ar-
gument that the severe injuries he sustained
when he was struck on the head constituted
adequate provocation for self-defense. The
difficulty: with this argument was: that it dis-
regarded the ‘requirement that ‘“one must 4
fact . v fedr unm-ment death or seriousin"
jury’ before ‘heis entitled to resort-itsrig
dangerous: weapon.” United States v Regali
ado, 13 U.S.C.M.A. 480, 38 C.M.R. 12 /¢1968):
Iri -this' case there was no evidensé” “thEE &
éuised stabbed G to protect himself PRl RAR
or serious injury. Accordingly, the degigion
of. the board: of review. was affinmadsi@pinion
by: Chief J: udge Quinn in whmh;illludgﬁ Dd:nden-
cdnourred) i doodag g

m} Joesg
gJudee Fersuson (dlsﬁanmhiﬂta;ted that
the:circumstances in.thiggeasgTwena .of suﬁh

anature-as to raise;ammsgueybisfact. ag. b
whether accused acted in self-defense. THI%




question should have. been -resolved by’ the
court members under proper instruetions. -

2. (70a, b, 79d(2), MCM) Providency Of
Guilty Plea.. Accused’s Guilty Plea. Should Not
Have Been Accepted Since There Was Evi~
dence Incongistent With His Plea. United
States v. Calpito, No 22,001, 11 Jul 1969
Consigtent “with hlS plea, accused was con-
victed of being absent without leave (art. 86),
and ‘ sentenced to a bad-conduct dlscharge
confinement ‘at hard labor for six months,
forfeiture of $97.00° per month for a like
period, and reduction, Thtermediate appellate
authorities affirthed ‘ﬁhe findings aﬂd sentence
without chatige. THe Court: of" M1litary ‘Ap-
peals g‘rentedi reV1ew to determiné whether
aceused, by his’ testimony in extendatidn and
m1t1gatlon, compromised hls plea e

: Ev1dence 1n the record estabhshed that -ac-
cused went to ‘the Philippines oniianemer-
geney.. BOTJay leave from the: United:States.
This Jeave was extended for 20:moré days: The
records ;ﬁurther established -that. follesw}ing the

eapwarbmn; :of -this additional leave;iaceused, .
on-three separate occasions, reponted to-Glark

AipForee;Base for transportation abaal;ﬂﬁo ihis
coramand,On.each of these. oc¢asions;he: wae‘
toldithat He needed a passport and: wadisent

the receiving station at Subi¢ Bay to 8‘6‘!1 one
At Sﬁ?id ]’Bay acdised Was inforined é
passp,prif \a@? qoeded‘ ‘and. that he, shoq HJge-
turn  taxGlark.. When: actused- attempted {to
obtainsd - passpont fhom eivilian authoritigsiin
MenilgohéWhs sdvised-'that 'a certificate”of
attachine “Q‘t@éu l#ﬁr um,t signed by his
commandg%g;ﬁ;q oey;;w;p,e ipequived. Thisi he
could not-get: withoutaetarning to the United
States-—the! vety, thingithht he was ‘brymg' to
accomplish. \!,‘;‘_:Y gaes

Nl s

Accused alsio. in’ﬁr ad dn, evidence a tele-
gram from his comthaiidiy toﬂiceruwhlch in-
gtructed him to, raps ol tomp k. Despite the
statement _in, the tgiqgr%h ggt agcueed dld»
not need a, passport, ggﬁdg@g@g@gt;on therein
that, Clark Air Force: Bage, Wes,de. asgist him;

in.returning to the United,Sifatasyaceused. was,

nevertheless refused transpartationi The:bagis
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for the refusal was alwaye that accused lacked
a: passport.: :

The Court agreed that accused' extensive
efforts to return to the Unlted Statee were
frustrated by oﬂ"lc:a] efror and inaction, The
Court could find no reason’ ‘to explain the
failure of the A1r Force personne] at Clark
to comply with the fequest of accused's com-
manding officer that they facilitate his return.
The Court.. noted that the record contained
more than enough: evidence to raise an issue
as to whether accused had -a defense to the
charge. At the very.least, accused’s testimony
and the supporting evidence was inconsistent
with his plea, and .the plea ghould not. have
been accepted. United States v. Vance, 17
U.S.C:.M.A. 444, 38 C.M.R. 242 (1968). Ac-
cordingly, the decision of the board of review
was reverged and the record returned. to The
Judge Advocate’General of the Navy A re-
hearing may be ordered (Per curlam opm-
ion.) -7

3. (76b(2) MCM) Law Oﬂlcers Failure To
Instruct On Pricedure To.Be Followed In Vot.
ing On Sentence Constltuted Reversible. Error.
Untted, States v. Johnaon, No.. 21,835, 8 Jul.
1969. In accord with his plea,accused was
convicted of three specifications of being ab-
sent without leave (art. ‘86), and was sen-

_tenced ‘to dlshonorable discharge, total ‘fors

feitures, " and confinement at hard labot :f6#
two ‘years; Intérmediate appellate: authoritiesf
afﬂrmed the ﬁndlngs and eentence. ot ".f

“The law officer, in hig. 1nstructmn .on, he
procedurc to be followed in. woting, upon; pro-
posed gentences, fajled,, t% ruct the, eourt
that it should begm Wﬂ?l:{, }\% teqt ppoposal.
and.- contlnue in this,r;nan;%%n Lupi;ﬂ . sentence.
was adopted by. the Aongurrence; of, the re-
quired number. of members.. MCM, . para.
76b(2), The.Coutt.moted that this Manual
proceduxé hasaheforeeroflawand«is binding
on reountsénpriinlimihes!: it Was :promulgated:
by cbheydFideblieniy (under power: specifically
delegated-ubod it sIICMT:«art. 86(a).: More-
ovtenmrbhparivotmvaro‘cedure "ig.imore than':a
merditachnjealibys#9(1]t isy essentlally, a part
ofurhilithboy dye proeess.” . ‘
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- .Because the court; , which: 'was$. not properly

instructed on the voting procedure;::eonld
commence its deliberation with the  most
severe propoged sentence, che Court mvoked
the doctrine of plaln error and reyersed as to
sentence A rehearmg on sentence may be
ordered (Oplmon 'by Judge Ferguson lq
which Judge 'Darden concurred ) _

Chief ' Judge: Quinn (dlsseﬁtlng‘) could "ot
accept ‘the Court's determination ‘that the vot-
ing procedure establishiéd in the Manual “is;
essentially, a part of mlhtary due 'process”
and required & reversal 'of the board- bf‘ré»-
view; ‘without considering’ w'hethe‘r dccuse‘d
was' pi'eJudlced ‘by the error o

Accord.. Umted States 'v SWae}i'dn,"k
21 966 8 Jula 19695 ;(_:_'..f"!:_--,i Bty

4, (UCMJ arts 13% 134 ﬁvidence Insui’ﬁ-
clent To* Estab iq Accuse “KuOngly” Ex-
posed ﬁlmseif nited States v. Ardell, No,
21,724, 11 Jul.” 1969 Accused was convicted
of" wmmm artd " Wwionigful’ Indécenit: ‘exposure
and*conduct tinbecoming ah- officer (a.rte 184
and 183; respectivély) . His sentence; as finally
approved, consisted of dlsm1ssa1 from the ser—
Vlce and- total forfeltures '

TR LR ETL

The alleged v;et1m, a; 31x-year1d1djﬁemﬂle,
identified; aconeed 48, & man; Whon liveddoo
house. in ;the .same meiuhhﬁr#hebd)ﬂﬁ'hemeﬁflﬁ
lived. She. teauﬂ@dum BORIsi- iii

tion, that accused.:shew immei s
he goes to the bathroom”Wi‘tH”‘”“Sh

%d ot
testify a8 to the maniér fH Wt
shdwing oceurred. ’T}‘le"ﬂ'iypqaﬁﬁw&'e‘d "’!’i:'fh'-z1
néghtive when asked" &f‘%éﬁu%edgﬁﬁdfﬁ g
thingto her: She eldithéd” bt ne meldstt
ocetirrEd in- o' garage; the lhrfe gara 58" abor
Whp. en'! 1t Was ddytlme' and, tfo ‘o e eISe
wildbpoitnd - S R

Frsfroigs Bt e T D A EARR

fIﬁa;htls defensey accused categoncelly demed.
thé) aghrisation He didiadmit fhat there ‘were:
o¢¢asTubslihennkier walked about-hid!house in:
theatdde (WHbh hewisitlone. Furthermore; he
recalled: specificsllytotreoineident iwhen: neigh-:
horhood; @Hﬂﬂma&we@hﬂ‘n {thegtrage, without:
h1s knowledge, a.nd sb,‘hehmim ‘hhe nudé ’wheh\

L

“‘%

‘oihérmram*}ﬁdve bewn: heedle

he: went :into the kitehen. to fix:a:drink. The
evidence: showed that a;dodr led ditrectly frem
the garage into the kitchen. Accused, on
stiothét dccabion, cla imefl’ that he why in, h;e
bedrbom \Wheri hé héard & dleturbancé in the
Hall. Ubon opeﬂfng the door T found’ childreyt
s‘tandmg i the 'Hdll, At that’ ti me He also was
in the nude He' immedlately ‘Shut the' door,
put’on a robe, and theh ran the chlldren out
of“the house L Y

The Court in. thm, cas,e held that the ev;-
dence was suﬂ‘iclently similar to that.found,in
United States v..Stackhouse, 16 U.8.C.M,A,
479, 87 C;M R, 99 W 1967, to. dictate a.similar
reeult In: Stackhowg ythe .accused was also
chp.rged Wlth w1115|;ullgand wrongfu] indecent
exposure, based op;the, allegation-that he. was
observed in thp nuds,in. his apartment. . In
each instance his apartment door was. open
and ‘the observér:hWa& ipasslng in’ the hall:iAt
no-time did it -appspiitHat  StackHouse made
any . motions,.: geeﬁuresg spoke, or' 'dtherwiss
indicated. that-heSw, % '8 0f the passeraby
in the: hwuwaymet%e ém bﬁiedianynintent ‘£
expose:hi selﬂ é}ltth'éﬁuhe iadmitted’ that He
had! been | apl;wmfude\ itvhis: apartrient
amil vﬂh&it:»HefI Hinhaveibeen obsérved by’ a
paseerbyitd saveanitiy op. msufﬁeient evi-
dém‘e;f'thmﬂbmtﬂstmted’ G e

e M re oing cgarly ‘nsufth
Ong é:g{‘m “a gW illful ‘indecant %‘
R o ‘i‘ “ dettsed’s airt Undolb WI

8'in. walkingda b

urh@ﬂuduafrtens iniithe nude without ﬁrstsdtﬂe
surmt docn{ Jwag, fully. closed ang qthe
seu ng(

his neighbors, odg. )
ce'is ﬁo‘t a’ t‘u c?érit lﬁa%;lP £a
f*%ictlon of 1 the* deprived: 'mikc
‘%haigggdstAts‘ tha I\gh&eﬂ 5 ddg‘é daasia lgig
wiUnite ates v. . Manos;:8 URGMdTR4}
ﬁR 283 at page 736 ot ‘FM”’QH\“ e

N .Inour.o m1 ) 08D
g not ‘Punighabls gggﬁggﬁ%\%‘g
i Uniform: Bode hiin e

fn ‘the' cese“h‘}; ‘bal GifueF
tegtified that a6 c‘udé’&"?ﬂ .
theve! was no” SbBHaET bR
itige'of ‘the word FAAAHIENRE 4
mithe h’ude‘ 'amuy

s to! whethera AN
time! cmlwheth:@qymig i and: S

4




his: trousers: - Likewise," it was: not -clear
whether: accused was in theigarage when ‘she
entered; cameé in after dhe arrived; ¢f whether
she- wasi:in 'the garage und- acoused 'ini:the
kitchen atithe time of the shoiwirg: The Court
went o1 to note, however, thab événcdssiming
arguendo that both whre in the garhgerat the
time of the ;ncldent there was, no ev1i
thag he was even a%are of hei- pi‘es’ence jﬁ
he 8aid nothing‘ to h‘r’e‘r aﬁd made N6’ ge%t rés
The. Cﬁur{: mtmgr tllired St&t’e}i” 5. S

~~~~~

supra, held that "'g éﬁ‘nﬂ Sorne vide cé‘ ikt
‘kposed h i‘ln J’vﬁ'u,le

in his‘own ho ére constiatie

the evidence [0} ‘Q&ﬁ‘ssed’ Epniidtiot ";ﬁﬁgﬁﬁg

EECE e 11 §ir5 Tm{« L mrm{m\ rry ol
Inaamuoh ;a8 Becused’s cmnthiax&mfmrhwns—
duct unbepepslng an officerswas bﬁfséd otirthe
same: evidenndhit:was alsv set iagidel Fhiprle-
cigion o the thohrdniof review:fwasineverssd
and the retordiof-trinl returned oM Mdge
AdyoenteiGengral. The,charges: Webdjtitiéred
dismnissedis; (Opinion; by Judges Ferguidordn
Whioltt@hlef\ .Iudge Quinn; and; TudgenDarddn
) G MDY %ww

f‘t 39) Coni’erénce)g e
. selal Coart-NHE
4 A‘ﬁ%g)%a’t? P’réiﬁtﬁéé y
3:5"54’5 org, NS 292501 6"
zﬁ%aé é’ﬁﬁty”t”béaéé‘&

U nitieasy fAEHIRAL
gﬁéé” “and, 'ﬁh“ \P& bgal

h&i‘-bréc 8t 5 4
e e

' ¢ (utty, 133
86, respecmvely) UHE aWay: sehtence'd
conduyct, disghighgenunt) dntsrmediate, @pgﬁliwte
authorities ey ’(thﬁnﬁmdmgs and sen
tence witheutwehawags Fhe-Court:of. Militpoy
Appeals grantediveniem s determine wihebhet;
accused was prejidivadebyibiconferencal g
tween: the pmsmmﬁ?{mﬂlﬁmm staft-judgeiad-
vocate A b dedl ma,bmmix g Baleag
AT BT U il ol dsof

i The record, xeflectod, that ivhen, rthﬂ reourt
reonenad, to ann.ounca.»_mmsgultﬂwﬂyxw-; GO%r
-sideration. on the.: mattednhfi sentence, tpial
iounsel, in pertinent partymudis thefellowing

the accUsed n
bt

cien‘t "f

‘ annountements 4 oot HENievhe @it

Pain-27-60:19

M. ‘President;Before announeing ‘sen:

i tetee; I would: like'the: record. to: reflect that

+;yoursglf and.the Staéﬁtﬂ ucégce Ady catid..-_-;,.

conference e Sta ge Advo-

cjﬁ aﬂi Ea.sk rgie ﬁgp’make it a’ mgfter ‘of rec-

“orfl’ afdl that' thefe i’ nothing“impmper in

i yourncmtrfermng, Rt et R J‘llst that it should be
& -matter of reecordic . o L

SEEEEhe’ petord  Pelfect [sw] that the pres-
ldent conferred withithe :Staff Judge Aid-
ii . . and - inquired whether an. ad-
=t i i‘stfﬁtwe dit-:dha’i‘g‘e*d uld be-'awarded by
: ‘thishebuit: The (Staff Judge * Advocats in-
* forphed e that B 1614’ the  president that,
“inthe event’ discl ai*gfé as‘felt appropriate
By “the “membes ‘o wt; cbu‘rt 4 punitive
e “dischargeor BCD, whg" ‘tl‘l‘p’ Lonly: ‘type of
d’ischdrge tfhat céulﬂf’”be ‘dwarded by the

cou?rt boj LN H"(;': 3 ]lfil ¥l

s ETh U;

Aﬁter trial, counsel made :-xthms aﬁnpumcemant

the: president immedmtelyvannbuneed th*e 1BEN-~
tengg, e S

nIntemfrfediate appellaﬁg fa._uthoradues;i wh11e
noting the irregularity of’ “ﬁﬂeléon‘fe’féﬁ‘xce, did
not believe accused was pPejidfeed thereby
ginde the :substanceoff the tonferencé was
later-getvfortd inropentcourty:the advice was
correct; and-there whs: 1mmbbnectu:m by det

fense counsel.ir 3y

R IR P B
1/ The: Court. ofi+ Mﬂiﬁary ”EApp’éa]s disagraed
érvd:-held -thatithe conference 'betwesntthé
Dresident of tHe special courtsmartial and:the
spaff: judge  advocate was patently erkonabus
AFmited :States. v, :Guest, 8 UiS.C.MuAL I HF,
IhiGMIR. 147 (1958) )y andsini this dase. prej»
uditinl: to: aceused. Undtdd  States.vlvdivrnddr,
B S0 M A 668951 20:5CI ML b88B: (1656 )
Wnited "States vl St TG IM: A 127,
BO#CMIRGA I (L0610 ; st Arilmitud. $tatds: 4.
Worsboodylig B iGMei qll0i686 ﬂ@.-MPR” 466
(«ﬂ:966){nmd il e donaderan B ot o

6 Cf%gw; nb%ﬂa é%”gméffrﬁ{i}r‘féftlal is a
w “"% hbgi van iistbument: of
ATl Sllodo it ep*hekentwbwe iof the
ifcm i&lv»ade fa’ tourt's pro-
A vﬁﬁt& mhb bourt of i'bs'-Judl-

b um:s;mmm 568, 18- C.M:R.: 124
HASAB8S\i hibs leghl offfcer: vof: ar' dommend
dheqi1g ﬁmﬁ'iwke‘tﬁpart-rmfbhe-:;di-&cuﬂsimnﬁ onsany
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matter: affecting the: ‘proceed-ings;?’. And in
United States v. :Smith,. supre,” the Court
stated that, “[1]ndeed the proper rule is that
such’ meddlmg is. presumptively preJudlciaI
.’ This presumptlon was not- rebutted by
tr1a.1 counsel’s “secondhand explanation , . . of
the subject matter of the conference, as re-
ported to him by the staff yudge advocate "
The Court stated that: : .

. ;The partlclpatlon of any unauthormed per-
. son in. the cloged session deliberations of a
. ‘courtemart;al is forbidden. United ,States v
" » [8upra]; United States v.. Jakaétls,
[10 SCMA 41, 27 C.M.R. 115.(195
_ When the: pres1dent requires: a,ddltlonal
_ -1nstruct10ns he should not seek qutgide help
but should reopen the court or state . his
request in a proper manner, where all
parties concerned can' partieipate dnd: tHe
matter can- be recorded.:Artitle:88,:Cods,
10 USC § 889, . . . In this. manner,, de—
fense counsel will be accorded the opportun-
- ity to object or to:present: additional in-
.i:8tructions. Prejudice as to sentence in. this
_-case is apparent ‘ . .
The decision of the board of review was re-
versed: and a rehearing may be-.ordered ‘on
the sentence. (Per curiam opinion.) :

6. (188a(2), MCM) Law Officer Erred In
Instructing That The Evidence Supported:An
Inference :Of -Accused’s Intent To Defraud.
United- Stabeaivv. Shendfield, No. 21,777, 18
Jul. 1969, -Aceused swas:eonvicted of thrée
specificationg:df: labeenyrof government prop-
erty (art. 121)yiandisghtoheed toa dishonor-
able discharge; total forfeitures; and; confine-
ment at hard labor: ol twiarerred The. :dori
vening authority disapprotvedonsofithé'speci-
fications, reduced -the. pepind:'aftidoRfiettistt
to 16 months, and approvéd-tht Sémbinderivt
the findings and sentence. The bdai‘d(’bﬂ@ﬂé-
v1ew afﬁrmed w1thout change ';w) ] d’f‘ &

Accused waa. esgentially .charg.‘ede.‘? withifthe
receipt of payments of money to whith heswak
not entitled. Accused: acknowledged ‘wevelptuof
the monies but-stated that he believed-thst he
was ‘entitled -to - them. as: back pay; The
vouchers: relative to these. payments were in-
troduced into:evidence. The evidence refiected
that::when pay. vouchers - are manually pre-

pared, as in this case, five copies .are.made.
Existing regulations provide that either the
number 2 or the number 5 copy should . be

located in the serviceman’s financial records

for a period: of two years. In this case ac-
cused’s folder contained no such evidence of
the questioned payments.

. The la.w ofﬁcer, in his 1nstruct10ns, mform-
ed the court that the copies of pay vouchers
mlssmg from accused’s financial records could
be. considered as supportmg an mference of
accused’s 1ntent to1 yermanently defraud the
United States. The gourt of Military Appeals
noted that accused’s financial. data - records
folder was at all times in the possession of
the government and that under the existing
regulations: ‘accusedr did: not -have ' personal
access to-it. Sinde'there is a rebuttible pre-
sumption that ‘military - authorities:’ perform
their - administrative ‘gffalrs in . ‘accordance
with' regulations)’ahd ‘sincein this case “the
presuntption was utirebutted, it could be pre-
sumed that accuded did! niot personally remove
the missing' documenits. United States 'wv.
Taylor, 2 U.S.C.M.A, 389 9 C.M.R. 1% (1953)
Furthermore, there was no evidence, nor
would the. Cou ot accept as valid a presump-
tlon, that ace ed secured the remova,f oiﬂr%

was no, ev1dence of collgsmni e,p1 Thiene,
and can be no presump o
have vzolated thel,r
States. v, Tobita,. gm
C.M.R. 28 (1959),“}

iThe- Court%eiﬁlﬁ whﬁ ﬁﬁ"t’io‘n not unlike
thiat muvmreeimttm 18P 17 U.S.C.M.A,
847188 @.MWMMW
‘heldothatsits f¥himyaseriable to conclude
that;elmﬂabﬂfdue oa!i!e-?pav fiorms, also missing,
wgrﬁ{a% W nenaned, prepared and..don-
ceal Bst¥dyed, or that the forms. ware
logh iﬁhth&ndhmg‘ '"The Court, therefors, held

MR REUNG SMder in this éase “erred Hiin-

wiphetthdones eoirt that it could considévithe
oot ofhthbemissing vouchers ay supporisity
whitnféreries that accused intended to- dubeyon
the government, Because the issue:ofsbitauin:

68); wherein it was

¢
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tent in accepting the money was vital to the
case.and because: the inference ‘was not justi-
filed on the basis of -the evidence,.the Court
held that prejudice was apparent. Accordmg-
ly, the decrélon of the board of review was
reversed ar_;d ‘thé" record of trial was returned
to Thé Judge Advoéate General, A 'réhearing
may'be ordered. (Opinion by Judge Ferguson
in which Chief’ Judge Quinn and .’Iudge
Darden concurred ) '

1. (152, MCM) G‘h;melv Californm Cona
sidered. Umted,St@_tqsm Goldman;, Np, 21,782,
8. Jul. 1969.. (Amendment to-concurring in
result opinion, published . June.- 18, 1969).
(1969,  digested;; 69-16 JALS: *3);,;;5[‘911 .days
after. the pgblmatmn ©f the, Conpt’si:opinion
in this case, the.Supreme Count, ofi the: United
States, in Chimelm. California. (1969,. ;dlgesﬁed
infra), decided that in the absenpe.ef a search:
warrant, ' a;, seanch..conducted . mcldp;}t,‘tq B
grrest, may not extend. beyond,:the, pgrson.of
the individual and the area from within which
he mightobtain, either a weappn. ongomething.
thla,tf;(;ould1 the wsed as. ev:dexme;;ggmgt;;mm..
Singe, in;thigcase the issue.was, saarch. nci-
dent to:an anrvest, Judge Ferguson.wasyef: the
opmxomumhab the search of room. 6uw,@@n§{1m-
ressonahle’- under. the . Fourth... ~snidmends

ment” .to the Cp,natltutmm Chm%l;wgg)ﬂq;@r,

; . Drggiee gt
Jﬁdge Fergusfoﬁ was also of ﬁ 6 opin ﬁ}ﬂg
that in light of thé Suprexpe Cou g
in '0/Callakon 4. Piitker' (2 ‘Tund 15, fe).
pbrted 69-13 JALS), alecvised shoild H
ré urned to ‘the United States ﬁﬁ&“ﬁr
? oupl’ didtrict court for ‘the ‘twe: s)é ah:
ﬁ#;; dnd%lg artlcle 134 AR o "”f"f“’ A

ausey
Rt %0 re@onmderatmn of the\ f}@b}lﬁ;s‘f
pinion: n}irfb‘haﬂ; counsel should be éaven hee!
oppoﬂtunritxnté present-briefs and:arghmentsd
on the applicability of these: isstres.’ f(@p’rhﬂﬁﬁr

by, Judge Fer Fson) .
SRR E TaE07 T A AT 1) ;gmlru) st

B (14Baici Apy E‘r@??«M@MMU@MJ caath: B0y
83) ‘Misdeésenipt mﬁ@gmp&mmaumum
quire ReversalsInisAbsencel:OfbPrejudics, sty
tempt -UndénzAnticlei 80:Mpy, BeiPleaded By
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Short :Form. Corrected Copy .-Is An Original.
Signature - By Duplicating - Process Is.-. An
Original. United - States ». Marshall, No.
21,708, 3 Jul. 1969, Convicted .of two- viola-
tions of the: Uniform-Code, accused was sen-
tenced to a dishonorable discharge, total for-
feitures, :and: reductionto E-1. At -trial the
gpecification :of Charge 1 was. described .as
“bribery,” which- acc¢used contended was in-
correct.  Accused also argued that the: specifi-
cation was insufficient since it did not allege
that he had sought. to. influence -an official
decision or action. In:pertinent part the speci-
fication charged that-accused unlawfully and
wrongfully offered PFC G\ the. expiration of
term of service clerk of the division, $50.00
“as.compensation for services.to be. rendered
by .. . [him] in relation to-an-official matter
in which the United Stadtes: was:and is in-
terested,” namely, the finafied records regard-
ing accused’s ‘leave. There was no allegation
of a - specific. intent 1mproperly to mﬂuence
official action.. i

The Court noted tha.t the dlﬂ.’erence be-
tween bribery and graft is tha.t in ‘the latter
the intent 1mproper1y to 1nﬂuence ‘official ac-
tion need not be 'alleged nor préved. The
specification in the present ca,se conformed to
the model speclﬁcatmn set out in “the Manual
and covered all fhe elements of graft, United
Stq,tes v, Wiley, 16 U 8, C‘M A. 449 37 C’.MZR,
89" (1966). e

;Mmdescr]ptlon o;E an offsnse‘ doas ,not; res
quire reversal .if: an -offensa-is a¢tually. de-
seribed:.and: the.:aceused .is-noti prejudiced.
United, States: o Bet v o U $:G. MA,. 665, 16
GM:R.289 (1954): Inithednstant gase; even
?gﬂummg ﬁhﬁt @Qﬁg s@;;ﬁ@lmﬁ@lnbgheved that

!3510

MM&WWMMM the: allegatlons of the

shecifimtionyanidithet the .maximum.  punish-

nienbafoss Seatbiavag: identical to. that for
huibewat, gpﬁﬂum‘n -bhem:fqre found Bo prej-
udidenapngnl od

sFhesspidtticublon of Charge H under article
801 ih pértinent.  part ‘alleged "that - accused
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“did i ..+ s fraudulently attempt to procure
himgelf te: be’'separated::from the: United
States 'Army.” Accused contended that the
specification wag idefective in ‘that it did’ not.
allege:an overt:act.' Congress has prescribed
no: specigl forms :of: apecification): leaving the
matter: in the sound' discretion of 'the Presi-
dent, who accordingly has-authorized certain:
short forins:.of' specification. '‘App. 8¢, MCM.
These, fortns are legally sufficient: if ‘they sat-
isfy ‘the’ genebal requirement that the accused
be: apprised -of ithe precise offefigel charged
and conthin- sufficient allegations. of fact .to
protect' him ‘against a'secorid prosecution for
the saitie misconduct. The' Manual approaches
theiproblem of charging 'an"attempt in:three
ways, depending upon-whether the offense 1§
charged ‘under -articleo80, -which: deals withi
attemptsi in -general; 'or 'under a-dpecific:ar
ticle: whichy  in defining "l ‘partioular bﬁen’se,
ineludes!an attempt:teidommit:the offense ‘etsl
a vielation of 'the -article. In the la:tt,erume
stances, the model specifications' iprovide:
either for an, aIlegatlon as to an. oyert %ct or
one. spellmg out the attempted Qﬂ fonse ﬂ%ﬂn
the 3 same detaﬂ as the oﬂ"ense 1ts§1f Qyeve
the form of spec1ﬁcat1on app}lcable .tg ticle
80 (1s sl.mpler than the  other fo
fr t forirn " requir ng n :. 3
rect ;no in 1¥gc‘|{' 3@ Iegpft}?p lt;) . %
act % a\an 3 I?W&Jﬁ%s Qre
Caldwell' mte ToF Tewws, ;
(1891), and satisfles the general reg 1rr ;
of : fairness): GeneRal mu@gw@muwmms%m
presg’ 4 legal ‘cornslualim; Monthiw i ahnilso cooHe
vey factual informationsasrtcuthebiadtibngime
the wrongful - det, ! by pfdpemysisstudiad
substitutes “fot 'pardlyrt t4RRN) B8 iTolfisy
However, - where i'there i I Sadhvtongavgss
scriptfon' of -the attemptéd asibnamyhaansd
particularization than“thati‘luiiiltt{iﬂbd’f’li‘i‘kbﬁ@
‘short form may. pethaph berveyuined!
px*ésent casel, however ffﬂé,udméﬁt??s ﬁ )

t:he sbeciﬁcatmn m\ jssue!: refdrfédl oﬂthé 18 \
temipted: dffense in 'thedlhﬂg'uﬁg‘e *aff tl‘faft?f ]

Qg;'tment statutes. Udeﬂnlnsmthemqﬂiﬁnmr{’@te
generally ' sofficienti:: Lf1«an . aceused dedires

more: particularity; ‘he cani obtgin it: by ap-
propriate preliminary metién-oer: throughnin--
qul,ry in- thearticle: 32 anvestlgation

To prove the atte;npted fraudulent lepara,(
t1pn trial counsel introduced =ev1dence indi-
ca.tlng that the. accuﬁed’s or;gl,na.l date of . 8ep-
aration had, been .extended: to make up, for a
period durmg whleh accused was conﬁned
under sentence by summary, qourt-martla.l
Counsel introduced a corrected copy of a sum-
mary court-mardial opder: \i‘acatmg sﬂspens:on
of the ‘period.of ‘¢onfinement. The' defense ob-
jected on grounds that the order ‘wWas a cor-
récted copy and:/bhefe'Wwhs no evidénce of the
original; ‘that!the- lafbhument boré:the: facsim-
iley hot the omgmal} sighatiire of the adjutant;
and that ' ithe -exhibitiwas inimaterial; ‘The
dbjection whs Jovertiiled and the -exhibit: ad-
mithed: in ‘evidenddiwith Ahgtructions that any
imferénés’ of isbondulet that might be driwn
from:the’ document ol ot 14 corbideret:
birithe court. The 'Couirt héld that:a eotfrabtad
dopy 'of - at GAIAYY dobutfient s itself ‘dn
oiginal whish: mayitie . ddmittsd iflto ‘evidence'
without prelimitiary«pirsd. of the cortent of
the' supersbded grdet. 148a, MCOM. Likewise,
the 'formiof @iithentichtion’ comported with
the' service-regiilitions ‘oh the subject- AR
310-10) anid with the'Manual, ‘which provides
that signatures. made by a duplicating"pré-
cess are considered to be a duplicate original.
143a, MC%’,[ ’%he exh1]o1t in, the’ f’ngtga’é}%se,
was rgpro;i qed y mlmeograph. ‘.\__H,gfepae
c9unsel had, g gug t}mt the exhibit ok m-.
matgr;a ﬁr erause it Was, cymulat Vﬁ,ﬂbut
the. Court ild tpat on such reasop;yn{
admission m evidenée | .was_not_ preju
Alternatively, the ‘Court held that fhe ex 1 1t
was not-entirely - cumulative, fowsit - clarified
testimony-: a8 to the:meaning of-terbein syin-.
kbls wsed in' other:records: itnithé accused’s:
filei and - tended to- veriﬁw :the - «lenmth of -the
ptmiodnof cenﬁnement s mmm BT T

’gr)

" In his ﬁnal 1nstructloné| on tﬁe ments the
laewr officer- ingthiRded the courtrof:his previous
agdihonition:dfdareiteitated that evidenesi hgds
bagn inthoducddienly: be:ebtablish:thenteaming
offlahtibad: timy™ s entry iniacchsed’s Pacayds)
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alleging an’ attdmﬁﬂ to’ co‘mxh'l‘l: al
this Article” [hirticlé: 88} s suffieient: Wheli it

years, and forfﬁlm}ﬁ;.f
.hlge peried, .. 1.

The Court wds satisfied: that: this' instruetion
fully protected:-aceused. against any: .adverse
inférence - of-+miseonduct, . Howeven, »no - in-
gtruction to disregard: evidénce-of+ancharged
misconduct . was': given. the. court-before it
retired. to deliberate on-gentence. Asa-result,
when the case was: beforeithe board of re:
view, .the board: reassessed by mitigating the
dishonorable discharge to:a.’bad+conditet: dis-
charge, and the Court was convinced-that the
bhoard’s corrective action cured:the:deficiency.
Affirrried. {Opinion: by Chief Judge.Quinn in
which Judge Darden concurred.) NS

Jodge Ferguson ' (concuri'mﬁ" {#v'part’ and

dissenting i part) ' disagreed. %th‘“h"h& s
jority’d rulihythat the specificktion’ o8 Oharge
II'wad suffisient to'allege dn’ offeﬁise, aking:;
“How can-if "t e said 'thht @ bg;bﬁmcation

idlition: of

doés no ‘thére than plead’ o™ 1&g a‘l’ ¢bnelusion
and doed’ ot c&ﬁvéy any faétdl- ilﬁ?&mﬁtmh
tol fdenﬁify thedlleged’ Wron‘g"ful“ac‘[:“?“ WIth
reféi'ehcé 1o artitle 83; Judge' Férg‘usdﬁ“‘hoted
thiat f thie " sample specification’ folows-the
watditip: of the ‘Code with' referéhicd foofalde
i‘éfaréééntmbibn and’ provides that, t& h*fl*e&é

A8 6Feiae! the ‘Tacts materid] o ‘alfgtbility
fér %ﬁrhéiaﬂ*wm 8FE represéited 457 bont
. _tmﬂtms‘w
APPWWH

v true facts.must, be set forth.
(a 'sagbmf L AETIOESUINE S S RN JUTPIL LN
. (2186¢, M(DM-) rLpwoOficer! Must: Instract
Q“" SelflRefonssoWhon ;There, Is .Some, Rvi-
denceAnPMh mgme@r States-v. Hally,
%ﬁ@& ogapite, his:plea, ac-

cused mﬁuc@mmtaﬂmimﬁw@wmm*a*kMe,

thereby . inflicting igutevhusihodily harm, (art.

128). :He was;-santenged f&%:&asﬁﬁﬁhpnmble
dlpcharge, co,u,ﬁggmep.

"4 Jo yhitige _. gh'iqpm*?:
;- The: assault odcuFted, ﬂ'&ifﬁ@(ﬁmﬁhﬂﬁﬁﬁﬁd—
cused. had argued with his v;iohi‘m1m@;ﬁﬂé
evidence indicated that th wicthm Jur

him. When separatéd nd I! '
oni his olethes: and: subsequﬂﬁt]\hos;ﬁﬁﬂs) M-
nation inavenled . o two-inch: Bt =with,. pehtxiof

. the-smalliintsstie protrudingu it s1.. dowani
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At trial alternative defense: were' raised.
First; that: accused. did not inflict.the injuries
and, second, .if. he.did, his -actions were in
self-deferige. The law  officet refused to .give
an.instruection on selfrdefenge, ‘agserting that
“there was no:justification or:excuse:for: ‘the
assault.”. He algo.inatructed: the:court that:the
injury sustained:by::the . victim amounted m
law to grievous bodily harm. Lo il Ty

I this' casé there 'was Sombe eviderce ‘that
aceused ‘may have: acted dn self-défense. Tha
Court:cited the “anyi fhindation in the evi-
dence requiremeént’” of Unitéd ‘States v: Rober-
son, 12 U:B8.C:MA. 719¢81 G/M.R. 305:(1962)
in*finding thit accubed whs. entitled to an-in.
stfuction on this is¥ue andikeld-that ithe law
officer’s refusal to fivé an -instriction was -
errot because, by so doing;: he'weind ‘o mats
ter ‘of law rejecting aecused’y:f deﬂense ‘and
thereby foréelosed the woutt fromvcohsider:
ing a factual issue, The Coutt found that the
law officer’s act in-specifieally inforning ! the
court that the claimed defense:wag not avall:
able to agecused was an 1mproper nemoval of
the decision from the triere-of.fact.. -

‘With regaﬁrd to the 1n:|ur3b sustamed by ‘the
vietiny, the Court relied on its decision*'in
United States v, Ledch, 18 'U.S. CIM:A 129,
39 C.M.R. 129 (1969, dlgesv,ted 9-6 .L?LS '7)

to” ﬁnd that to instruet ‘that the injuiry

_ 'amounted in Iaw to gr:evous bod1ly harm was.

error. The Jssue of whei;her an {WL}FY cqpr
stltutes grlevous bOd;lJ.V har;p Jg:@ he; \;l._gaftgft_p
the trlers of f@ctr t grinobyais ot o

. oAceused also:, plloged o thaty seizure ofi: ms
knife by, his, commaindi ppfflean rwiag. an; il-
Jegal,sejaute, Jidey Femdbuson, aiting. the of-
fioewk Eatwbﬁ‘nonm&g@rh ,thatiﬁh’ewsemure was

mggﬁilobseﬁl}fﬁﬁeﬂfaﬂieﬂﬁdlmﬁﬁ Ipmbhble "eause.’
4hol

Jmﬁwamdén\ a@ncurred 1n parb but dlssent-

Afdiénodhe | issue, of -probable  cause.: for ‘the
weeizure of the knife.)
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- Chief Judge Quinn (dissenting) .would af-
firm because accused. used a  deadly::‘weapon
and-the evidence did not indicate 4 reasonible
ground for apprehension of serious- harm.:He
.would also. uphold the: ingtruction on grievous
bodily ‘harm as it. was not prejudicial to the
accused He.concurred with Judge Darden on
the: igsue .of probable: cause. for the selzure
of the knife, :

10. . (78;;MCM; UCMJ art. 31) Deliberate
Selection Of Non-Lawyer As .Counsel By Ac-
cused. Is A Waiver Of The Right To: Lawyer-
Counsel.: Law, Officer Properly. Tailored . In-
structions To The Issues Presented. United
States v. Adwms, No. 21,574, -11. Jul. 1969;
Accused was. found. guilty, contrary to . his
pleas, ;of absence without leave (art. 86) and
indecent assault (art. 184). He was sentenged
to. a dishonorable discharge, confinement-gt
hard labor. for one year, partial forfeiturss
for one year, and reduction in: g‘radﬂa'%lhle
findings. and- sentence: were appJQVedffbyx
board of review, . : .

. Aicised was apprehended sﬁofﬁl}ﬁ g,‘ft\@fr
German girl reported‘ ‘that ghie’ %Hﬂiéﬁéﬁﬁ ‘ﬁ%i‘.
saulted. He was given, the requize ?R&ﬁ]ﬁl
and zqua v, A,mzonq,, §8A I}‘g
wa;nmg‘p;prmn o, ]i'h
and., a(icusgq{ 508 bl s
a none awyer, %y
At the hneqp{ fé w%!ézf& ety
the victim an(T AeS868.
the warn‘mgs a ff éﬁg )
and they were Fe‘ﬁéa,f" " CHITHe Ry
accused stated his des1re to ':' b High

The Cotrt uphéld th&’%dﬁ!@ﬁﬁﬂ%ﬂ%ﬁh
statement: into evidenve.: Flawthipi hugsrphbie

the warnings, -accused’s -chbice softimrwaged -
deliberate.seléction  and+wag ranifitsetdholod

The Court found that by-His'seleetiontofinhit
lawyer counsel he was knowmg‘ly, eori&sci éﬂﬂé}y’
and mfelligenﬂy waiving his rlg ht 6 huallified
counsel. "The  Court found 'no “‘éollis ‘oﬁ" g

existed in Ezcobédo . Illmms, STRITY, S oA

(1964Y. Admission of his“pretiial statermsiit
wag not errorieous as a matter of law andiths
statement was “not tamted by procedufail
error.’ & T P

-held to be erronequy, in: !
fin, 17.U.8.C.M, A, 887, 58

Accused’s -contention that the law ‘officer
failed to tailor-his instruetion: fo the. issues
presented was-rejected by the .Court. The
Court, after--carefully. examining the: law of-
ficer’s” instructions, found: that the . instrue-
tions correctly: pronounced the law and prep-
erly correlated ‘the facts to the- paramount
issues. In their opinien, the instructions were
more than an abstract statement’ of the law
and :were sufficient to satisfy.the standards
imposed on: the law officer. United States: v.
Nickoson, 15 USSCMA 340 35 CMR 812
(1965), Lol

The Court d;;d{ ﬁnd error in the law officer’s
1pstructlon on the depcpsltlon testlmony of an

‘unavailable witnegs, . The-law. officer had. in-

structed the coupt tha,tf ~deposition - testimony
was entitled to /the game rebuttable presump-

fion that the .witness. §peaks the truth .[as

oral test1mony] o Eh;gmnstructmn had. bgen

L MLR. 185, (1968).
However, in-thig..case,.asthere were other
witnesses. who; tegtmed;a ;b0 ;accused’s pres-
ence at. the crime..sgeng, and additional evi-
dence exmbed\ a8 to.identification: of accused’s
clothing,, the «eryoneous. ingtruction was, not

.mﬂuentlal in ithe court-martial findings and,

therefore,s was., of & non-prejudicial nature...

“'The "decision of the board of reV1ew WA
aﬂirmed (Opinion by Judge Darden ini'which
Chief Judge Quinn: concurred) : '_ A

““Judgé Ferguson” (dissenting)’ ciﬂeﬂ the Tk
officer’s failure to properly tailo his™ 'S‘f‘ﬁii‘é“—
tion tothe evidetice and to the issties’ pie-
sented. The law officer, he' believed;" &1&’“5&101:
go" far enough in instrictions oit" tl‘i@ ot
tkistéd ' confession when aceused hbd &fb‘n‘a-
'ls%vyér cotingel." Judge Fergudon ’Wé‘ﬁlﬁ" Hldo
Braiitt “éoursel an opportunit;y to! ’B et the
jssue of applicability of O’Callahanﬁ‘ﬁ’ P"&rléer
41969, dlgested 69- 13 JALS;)» toi;the: facts of
thxs epse. . STTEP TS FOF S U

I% vkt ek o

,EJL“EDEBAL DECISIQN.&},W
uiBMr 10182, MCM) - WlisSh«Supréme -Court
Linvits; Areas ‘That) Can+Bé  Svhrched * When
Search: Is Made:iIncident /B Valid - Arrest.

mj;gd States v, Grif-

0

o

)




Chimel v California, 87 U:S.L.W. 4618 (U.8.
28 Jun. 1969). On 13 September 1965, three
police omcers arrwet;l -at the home, of accused
with a warrant. aut;horlzmg his arpest for
the burglary-of. & coin: shop.: fI‘heyr wete: ad-
mitted into the house by accusod's wifeand
Wal‘ﬂéd uhtil he returned ‘hothé "f¥om )ﬁe‘ork
Wheti' accused eni;ered ‘he"wWas Handed,
arrest Warrant g&ndijaS asked for: permlsmon
to “look around.” Hés:objected, but was: ad-
vised that “on the:pPasig of the lawfuh rrest,”
the . officers. Wo,ul’d}, nonetheless on uat: a

searéh A searchiwarrant had not: be? ] ssmed.
AR 10 R R A S TP PR SO A R AT

The polnlce ‘offficers;’ accompam*edr %by: a.c-

cused’s wife; “dsndireted a thorougl seatel of

the’ threé-bec}z‘B{B o Horte. " Tn™" séﬁ é‘f‘“’che

rooms. ac;;usg@;g ﬁwlfe Wwas d;;c'gg’bggl 3@@, open
drawers ;and {ito;physically moveiodutents of
the’ drawens*ﬁh‘em side ‘to.side-dov ﬁhabtr[mhey]
mlg*hfl: vigh! Yioiteriia- that wouiﬁiﬁ'ré

f;u;om Ty 9. Numerbué‘.
seized [,1‘11118&8 segrc ‘which lasted 'bt?t eig
mmutes a,ng an hour ey
i BRr i ; i fl;,gml‘g,g _
5ef \b%nﬂaci}used’s obnectlon, the. ﬂwﬁh}% yopk
ﬁromﬂh ihouse  were admitted mtoimv,mpleggg.
He w,as conymteﬂnand his: conv»lcbiomm'eacﬁa-
\gﬁle Cahforma state courts holﬂt
of 'accused’s home W

fa_.
&
)ﬂ»

:J
'Qd"f 1; ¥ ;mn 108
EDhe sq pendes a@@’urt e:ﬂ the Umbedqf
assumd;ngffwng osthat. accused/s-atres
valid; rwag: cﬁe‘ iwij;h the iquestiot oﬁﬁm@g
the wé,nra;m
home" WaSu;:xe

10
*m.:

strgdanoh..of ;accusea}%agig{;_'
" itutionally Justiﬁed Ty

United .S'td}IF f?)f_o‘é % Hi¢
dicta . approve ti'l hrrantless sé rc‘ !
person, ol ol asvesy (g gy

Jor1ty oplmqn trace(; the Court’s many. dqgh»
sionsiidesling ol _’?}the Fotirth  Ambiffindens
and. Seerehr_!a,n‘& hail
Stétes, 38U TsSI4B: (1947}, - polideraffteeily
obba,ineﬂ"s'mwwa‘fr&hrt for: i Harris’: mew& and

<@ rvested himin' by fouk-rootn apattiiehbedh

it ,,provoelt ns

vev:In: Horris bodinisel,
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an attempt to.retéver two canceled checks,
thought to have ‘beenused ifv: effecting: a
forgery, the law: officérs: searched: the. entire
apartment; Inside: 4 desk drawer a sealed
envelope * was. found . which" 'was: marksd

“George Harris;'persoénal papers.” When the

officers opened this envelope, it' was. found to

‘contain' altered eeilebmve gervice documents,

and ‘the . documentsi:were  used to . 'securé
Harris’ conviction ’.Ebruvwlwtmn of the Selec-
tive Service Act of 1940. The Court rejected
Harris’ Fourth mepdment cla,lm and sus-
tamed the search as 1nc1denq-t z;rrest o

< In 1950 the. “Court deeided ‘the - cage of
Umted States w. Rabinowity, 389 U.5. 56,
the decision ‘upon  which Gdllﬂbi'rﬁa} primarily
relied in" this case. In. Rubinohlsitz; foederal
authorities secured ai-atréstawdrrant which
they executed - at - hecused’s ™ ongstisdm  office.
At the “timé: of the arrést)  the  offiders
“gearched ‘ the degk; safe; and ‘filé’ tabinets in
the office for aboutan hotr afid & half™ and
found: stamps: with' forged -overpriits. At ac-
cused’s trial; ‘the stdmps werk admittéd into
evidence 'and the Supreme Court} in affirming
his conviction, rejected accused’s conténticn
that the warrantless search wag, unlawful. It
was stated .that. ths. ‘search. fe]l ‘within’ the
pringiple ..of- law -that: law officers have
“[t Jheright ‘to ‘search the place” whére the
arrest 18" made in order to ﬁhdhand ‘deize
thmgs connected w1th the cr1me BT

B Hfm EE
In the mstant caase, bhﬂ mammty,,aommentp
mg on the Rabinowity: deelsiemi stated

L ELELo 1 e

Rabz oty he __.3

;, é%i ra’ﬂ# r&g lglq‘} / f.J{~
it sxderé 16 He % o§é‘é‘§,sloﬁ”‘ oF" u‘nder
”fthe“’éon #ol" et the! érson- arvésted. -And
4 ibewaly onthebagie of tHat gropositmn that
.uethes Califormis: courtiupheld the search: of
petltlonerfs efitive ; h@uSBJin) ‘thiy cage: That
‘doet: e “however, . at. lgast’ 1p the broad
qiﬁﬁéhé'é‘* “which 1 wig-a pliéd’ in“the Cali-
es‘tferﬁlsbr'eourtm in" this:eage; can:. vvlthstand
Inpiglther-historicalinor rational, analysis.

bititnsli et soted: that the -Fationale by
whieh CHliforhia:sought to uphold aceused’s




Pam 27-60.19

conviction was not supported by 'a view of the
puprpese and- background -of | the :Foeurth
Amendment.  Only: last - iterm,. ‘the  Court .in
Terry v. Ohdo, 892-U.8. 1. (1968), emphagized
that “the police ‘must, ‘whenever. practicable,
obtain- advance. judicial approval of searches
and seizures: through the: warrant: procedure”
and:that “[t]he scope of [a] search must be
‘strietly.tied: to. and justified by’ the.circum-
stances which: ,rendered ity m:[b:atmn permlss-
ible,” ‘ .o . ‘

The Court next reltera.ted the rule that
when an ‘arrest is made it is reaSOHable for
the. arresting .officer to.search the: .person
arrested in order. to ..remove amrl Wpanans
that could: later; by used.to. vesist arrest,or
_‘escapa. Furthermore, it ls;‘entmeﬂyj reasonable
for.an arvesting;officer o seaeh. :torc,a;lgd)ﬁeme
any... evidence.con:ibhe. axtestes’s: erson o in
order. to. -prevent.its cgmceaszem_ or dastrue-
tion:.The. Oourtithennwent ‘onj; te:give; specific
meaning: to the ruler that . a.search. incident
to an arrest can extend to: areas ‘‘within, the
immediate icontrol” .of the arrestee, Unifed
-S.,_tate'a_f.v. : Rabin-owitz-, .aup'rw.' ;.,fEhe ._,Gourt
statéd-' o .

’I‘hére i am ple justification .fora search
“of thé larestee’s perdon: and: ‘the dres “with-
-in his‘inimediate control”—construing that

:_‘p}m ga,,ta g thg -areo from whioh he
might q/mﬂ ﬁse§,sy,qn of, w},'q,veg‘pon or.. de~

structible eml MOC i b ,

" There 1s no comparable Just1ﬁcation,
- however, ' for. “wottihalyivsbhsbhing i rédms

FERIR A

other’ than that: whmhimnohmﬁcéb oa‘aums-—aor ,

for that matter, for sea ,hlp ugh all
" the desk' draWeré“Eff éﬁi
cealed areas ‘in thit
_F\searclées,an the é.ﬁge#‘ ed ;
.. exceptiong, ‘may, be m ¢
' ;.\;_; authority , of & searchfwgcrga;ﬁﬂﬁhgg d-
.-herenge. to judicial precesaea’%m@n&dMedzby
. the: Fourth Amendment: requires; nosdess.
i -"?(Emphasls ad,ded by:ﬂ;he; Gourt. )rtu L ?lieq

*'The, rQouxt nbte,d, that the casa 2t bar ]gg%.ﬂd
e distinguished Erom Rabinowitz.and J-I arris,
supte“butto-do o’ would/be highly artiftetal.
~ Theradionale which allowed the)sbarches and

R

‘géizures-inithose caseés would:allow:ithe search

- 33011- )

12

and semure ‘in. thig: caSe Fmallv, the\ Oourt
Stated SRR G SR TE et

wamowwz and Hdrris ’havé‘%eeﬁ i:'he
subJect of ‘critical commentaries for nidhy
years; and have been velied: ‘uponJess and
-lessin oun-own decisions, It is:tima,:fer
. the reasons we have. stated, to ho g that,on
.their own facts, and msofar as, H&% f}ﬁ
“ples they stand ‘forare'inconsis h
-~ those we haveendorsed today, theﬁ?’ aheTho
]onger to 'be followed: Sy ol ol

Appl:catlon 'of, $bund’ Fourth Amépd‘fﬂ&h‘t

~ principles to AHe'fHets of this cage prodicds

. & clear: result::'The: -search. here wetitfar
beyond petitioner’s person and the ares
~from withinywhich he might have obtditied

- either -a ‘weapen or.something that counld

have been. uged as evidence against hi
There wg ? aogs 1tu%10nal J%shgcanéﬂ,
“in the absende’ of "’ search warratt’ for ext

tendmg the gsatit-beyond 'that' ares. The
seope of d&h&)lﬁ nah Wwas,: therefore;, “un-
vy the, iFourt;h and ;Eou,r.

| ieasg}rllable" Hel i
cen ‘ e petitio
' c0nv1ct10nméag%}5 X;m? (Citatlons o 1t-
. ted) Lo ‘#‘-'I.,_‘” wWor H Jih
Accordingly, the aeamed}h conv:ctlon was re-
versed. - (Mr.+:Justos= 88warhodelivered - the
opinien - of the @otitt:bMuw-dustice Harlan con-
curred 1n ' sepafratéﬂoﬁmﬂm%hmn RIRTEEIS
A 35 :m Vt j.i i

M scte T iRy

v J 1 6, With.. t1ce
Black 3'01ne sen o, Staping ”4; t %h
declslons -_-} ; %o’b be abandon—
od, Wher '¢8se; ‘there is probable

cause- both‘fét“ﬁhébﬁ&ﬁtést and for the search,
pastiieskediHonldl ha, followed. which -would
ellowzarbnaigenyseareh ito - be made without
wwatneitt: pddesuthedfact of arrest-supplies
andexipehtiepireunistarice. justifying: police «at
it beflokgftHesgvidence ‘can be removed;:and
i @1&0 alenﬁnu'&he suspect to the fact of:the search
1mm diately. seek wdlcw.l de-
)1 proba le cause in ag wiversary
geeding, apd appropmate r? ress ”

{ 3 R
u;ﬁéfﬁﬁ RD OF REVIEW DE’(‘JiQib‘NS
1) mm;mm(asz MGM UGMhTwart 69) Record

fsclosed Invasﬁgatorsrrﬂad Probdble Cduse
b Search ' A¢cugedc DawOfiger Did Not: Err
"+ Admitting -Bvidence’ 10f-Accused’s. Prior
Qonviction. United: States+, (T homipson,»CM

¢

= @)




€

419488, 16 May 1960, ‘-Gbnvictiori:’ wrotigful
possession ‘of marijuana  (art. 134); contrary:
to-plea. Senténce: BCD, red E-1; 18 'mos-CHI,
and « TR./ The evidehde established ‘that' at
about midnight two military policemen;, while
cruising ‘on’a range: road:of a very rémote
area of a ‘military’ reservatlon, noticed three=
men standmg hear-a pérked: autorddblle The
automobile ‘was ‘ﬂemgnized as'-one - thdt ‘had
béen banned frdth “thé' post. The military
policétnen stopped and: requested: edeh ‘of: the
men’ 5 pradies his' identification eard:: Ap~
parentlsoneohbed: ldttracted 'the  dttentioh of
the officersmwlren Hersfumbled” arourid teying
to get: his . wallet and:ID ¢ard:out bisumwing

just one hand, Sergeant S, thmklllng éqmnﬂfual

tha,t acc%?ﬂnﬂﬂiyi xu'sad one T ed
anound ateused g d, found a , CQERreo &)pe
between accuSed’h legs Based upoiyt “ Lagts
and upon his knowledge of ‘the’ pre n“ée of
the uge gﬁimgrlmqpa on post,§- . -Jéugg
pect accUsed of smoking marljuan i 'Ipip’e
was “séized; ‘accused was searched &nid

pagkET 1&%& ideteriniined to coRtaTF:
julra; vas dorifiseated, ‘Theréafter daacubed
sthtedity: the ‘military police thatiHerhat Bet
in-kybible befoe and’that ‘the /pabketdiust
selﬂéﬂh’dﬁﬁrtaﬁﬁéd marljuana o] dngealide

n bedjptgs
' st held that ]qa,qeﬁ} ’ éf" 5

m&tqnceq of this. nek

hour the remote ar
“fdmm é%we‘éd’ -ahd ‘thie knaw

the phey é'ﬁ nsbit itarijiana) th“e“ﬂé‘l

Had 'ﬁi‘ﬂb‘e [if ‘&uﬂs 't6 ‘dedrcéh acensdl m
sz T EP8Y, A ceordingly; the Uit
Jddgef"d*iﬂ;-' sen iy ﬁ‘éhymg‘ i deusEdi HaHH

to suppresfs et &t‘c’e}"éf’marijuaﬁe{ Lééﬁ@ﬁ
trom, hisfy, THASBORHR Hlio held tha tho iK1
judge, rop | in, evidence, - Sl
objection ag i55iom $hat the.pd ?}ﬁ )

discovered.on Mk e tyntained mariJuﬁn

Forthermers,: they Resnthewas:.conviriced, that
the retondsfedtdblishatlithibraccused’s: admiss
Slotisbo SérRdant Siweratoonipletely voluhitary:
and thereforenthed Jaweofficdividid not err'in'ndt
instructing:therdomttonnathgivolnntatinesss of:
thet:admissionambintted iindgsi Ledlow, 1L
U, 8. €L MAGHD; b2 G0 Ak MIsRD BBy (L G5B, i visia
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At the trial, ‘tiial eounsel anneunced that
accugad’s pretrial restraint had:been changed:
from :a. status -of restriction to that of .con-
finement: without any limiting Instruction by:
the trial judge: on thepoint, The Board stated
that *“[t]he evil-is-obvious—without-guidance
the: court membeys are left free to &peculate
on “the reasons’ for; escalating the :pretrial
restraint of' an-adcuded - (e.g., uncharged mis-
conduct, .+ )5 ahdConisequently purged the
error by reaséessmg the: sentence :

Accused next centqp,ded that admission in-
to evidence of a prior gpemal court-martial
eonviction was erroneous in that review of
the conviction had not b_een' completed Ac-
cused referred to the recént amendment of
article :69, . UCMJ, which: pﬂowdes -that:

.....

’“notw1thsta.nd1ng Artwl,e “76” of the Code

{(providing fof finality of Procéddings, find-
‘ingl and séntenceés); the ‘Andings ‘or 'sen-
--tence in‘a specialcourt-tdartial-case which
- hag:been  “finally reviewed,”  but.hag not
- been revigwed: by a-Court, of Military Re-
view may he va.ca.ted or}mochﬁed by the
Judge Advocate , General “on the ground,
_inter alia, of error preJudwml to the sub-
“stantial’ rights of an a,qcused

The Board, in. remctmg accuﬂed 8 argument,
held:. %that  an.. -application. for; relief . under
amended .. article 9., . does.not affect the
admissibility of the speclal court-ma»rtlal 1in<
volved as-a previous. conthlon ‘where.review
purswant to. article 66.(c) ... has been;eom
pleted, (Art. 76, UCMI). (See JAGVJ;i6:Feb:.
1969, -69-4.JALS. 9 .1...) "-Ascendingly, the
law s officer. :did natbpresin: admitting, svidence
ofyaepused’s spnior: conviotion. hez Board,
hpmrevenmoted: i fatidtiweuld: take, yomedial
aotion imaspuchisss- s FudgebAdvoeate Gen-
endliphad et agiddathel special qanvd:-martxal
cou eﬂlﬁn momﬁliﬁtmmumdmeﬁermd

The .1t in “Ac-
t'he ‘Goyern-

a %}dﬂﬂg%ce i_ﬁ brmg—

' “::. ':lnlr' hlr o

The: findinigswere: correct in law and fact _
andethosrmtbhdeswhi: reassessed. (Réuillard,
GulopBostheand Thomas:JJ:; ¢oneurring.): ;..
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2. (JCMJ: art. :32): Lack: Of .:Adequate Ar-
ticle : 32 Investigation : Reguired : Revetsal : Of
Accused’s:Conviction. United.States v..Garn-
er; CM: 4199876, 26: May 1969 Cofiviction: de~
sertion : (art.. 869, contrary to:plea.. Sentence:

DD, F $60 pet mo- for 18 mos, 18 mos CHL,

and red: E-1. Accused was initially. arraigned

on 27 September 1968: at which: time he moved.

to. dismiss the charges hased on the fact that
he was:denied: a-speedy trial. The law officer
sustained accused’s motion¢but the convening
authorlty, followmg the advice of his staff
Judg‘e advoéate, reversed the law officet’s de-
q151on and directed the court to recoﬁvepe énd

was conv1cted of desertlon ;
EERE FLENE SRS PP

The Board, in finding: aecutedféﬁspéhdmitrdm

issue unmeritorious, ] eld that 1:‘ e anenmg
authority -acted. i(th 1 }tl} 4 g ;

thority. conferred Bpon g J;mm@ v WML 5
parsg, 67f, MGCM,: L95,11)a~a:nﬂ,Ma§vsatla?ﬁ@du’ehat

his: action’““was justified. szélfat maﬂter;iofﬁﬂé,w-

and fact.” United Stutes v\ Boept
M.A. 530, 38 C.M.R. 528.(1968)..

“During the trm.l proceedmgs, comjlu1 tg@ton
27 September 1968, the defense moved ?or dis-
miggsl:of  the charges: because 'theis wihs no
“thévoriihi and: adedusibe Articles82 ' investigad
tioh, Mot billy - did the, record’ dibclode the
lack’ of bigineg! adliilosy: sworh statéments ior
testitionyundembathibut it wis: clear that a
morning rep&rt extradh éuppbsedljﬁ‘ rityo-
diicsd” into ‘éviBerie) s if Didvestigation) was

riot even: prepa;fe&’ g t,ﬂ Hqﬂxﬂter the date

"5:1’7 {U S C

of the investigution. :mhe;w@mlnﬁted that an
article. 32 1ﬁ1ves1ﬁlg‘alﬂi&’ﬁ*‘?rﬁ?iﬁ§thﬁblﬁél’é for-
mality; but-is an-integhalsghrbodnsohaoeount:
martial proceedings?: and: thafovrsatailymsite
comiply with: its ‘requlrbnbhies deamibidydite
approprifté relief, or: ‘evert’ ré'(fﬁi*ﬁ?ﬁ,l @Miﬁﬁﬁ‘d
GT

vietion.” Umtea} States v,
M.A'7B, 19 ‘CMLK. 201, (19}
the . Qa,rdhe}dt 13t the
dental of the" defense motlon Waq,rgr

and pre_]udlclal a8 8 matter of laW
ST ST E S TRRR: BN TS RS P

ﬂ!heuB@ardu ne,xtr conSJ.dered the aonrerﬁnﬁ
autho:utyc’ss gebjon hinexeuiing certiairty. coliip

members.. Therecord reflected that:when the
court: -reconvened. on 25. November 1968, .a
member ..of: the court whehad been:present
at the 27 September 1968. session' had; beﬁn
excused - and.: had. departed -the post, on.a
routine transfer. to. Europe. with.. leave. ien-
route, The Boaprd, relying on.United States. v,
Boysen, 11 U.8.C.M.A. 331, 29 C.M.RB. 147
(1960), wherein it. was held that a routine
trangfer of a law .officer .after arraignment
did net constitute a valid. reason for excusing
him and, suhatjtunng 8. new law .officer: over
a. defense. ebJeetlon, held that. the. conwening,
autherity’s action.was erroneous and. reqmned
neversal of. thehegnvactlon RE

" The’ ﬁndmgg ot g‘uu]ty dnd Sente‘ncéjwere set
aside and a” rehéarmg' was ordered. (Chalk,
G Fraziés! J, é’ohehrrmg, Golhns, J ab-‘
sent from Hié4] iﬂgjﬁ‘ -

sesgg eI Ay o,

\'A TJAG Ac'irldNS TJND“ER ARTICLE 69

[RTEN & B

R =
1. 1Exclu:sum oi evidence - of the v1ct1ms
bad reputation. .for dpacefulness  on ..self-
defense .issue; amd,vmlatiqn of . the accused’s
rights: . when -investigating .officer eligited .a
statement from the.acepsed in the absence of
appointed defense counsel required vac th
of ‘actiised’s coﬂvic‘biOn of" aggravated asﬂaél
Cbnvmtioﬁ set aéide JAGV.T SPCI Iaggfzésh

,,,,,

mod1ﬁcat10n ,of thg @ : he

tence, J,AGVJ SRGM YRR
3. Newly' "afdcnbandt, B

ﬁhe ‘actued Wa \

5 5day3%éﬂ§{l. ;
inattori o AR

4% the terni-
e was ‘don-

ﬂattadwwp‘m%md_mmﬁ vhi'* apprbVedl >sen-

doly p;qul;e-:. -?-.JAsGVJ SPCM
%o U

4 slnpig 1'¢lﬁti‘uctwn omxthe eﬁact:df
Ungh AR bR dwes: (acttsed vattennpted: to




bribe a military policeman) on a charge of
wrongful possession of marihuana required
reasgessment of the approved sentence
JAGVJ SPCM 1969/224 ' :

5, Spec1ﬁcat1on which fa1ls to allege that
alleged destruction of Government property,
in violation of Article 108, UCMJ, wag either
“willful” or “through neglect,” fajls. to. allege
an offenge. Convrctmn set. as1de. ,IAGVJ
SPCM 1969/227 '

6. Conviction of" wrongful dlsposition of
military property set aside because of reason-
able doubt that the alleged d1sp051t1qn was
without proper authorlty JAGVI i“SPCM
1969/288.

7. Accused, fo]lomng lawful aapprehenﬁuon
by MP’s, resisted #earch which M®’s attemptr
ed to conduct. Conviction of resisting appre-
hension set :asidle; apprehension #imposition
of restraint): was accomplished: ptidr, to.ac-
cused’s assault; the record clearly showed ithe
evidence dif net support the ﬁndmgﬂ JIA(}VJ
SPCM-.1969,/138.. ,

‘8. Conviction of treating - pe’nor noh-
mpt by saying
m “Pll get out of bed wheh 1 am’ good
and ‘reilly,” in vidlation of Article 91 of the
I, set. aside. Senlor NCO ‘testifled ‘that
accuhéﬁ \‘cadreman sleeping in traines bar-
racks, Wés ﬁ dér blanket and did ‘ot sée Him
when . mheerQjStpld him to get up, thinking
he.was 1a-draineesavoiding duty. Accuged was
not. dmmsmgtﬁglqgnge he saw who had: ad-
dressed lhimmq,m;l\w@u obined. that accused
had not kngwpyfhatiaisenior:was speaking.
Knowledg&;;that@ thesepson: to whom digre-
spect or comtemplwigsdinegied is an- element
of the offenpdhapged., The evidence did not
support thﬁ!;ﬁﬁd@@ﬂﬂﬂ;&@h&UMCM 1969/
172, ‘nub;q iige ?'ﬁ?riw dree

9. Factw £k

comfriissioned officer with conte

,,,,,

Al fiofieh éét@f} autghorlty
reCIu1red ﬁﬁm ‘@nﬁimiomwmmaﬂ’imbﬂdieme

under Artiele: 00y hocisedhsiplad ofhauilty
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was improvident: Conviction of willful dis-
obedience set aside;:-lesser included: offense,
failure to obey lawful order, ‘substituted
therefor and approved sentence ‘deemed - ap-
propriate upon'reassessment. by TJAG
JAGVJ SPCM 1969/199, :

10. Conviction- -of : willful diso‘bedience' of
order to remove loop of string from hole in
éarlobe set agide. Government did notiestab-
lish beyond a reasonable doubt that accuged
failed to remove the string within the time
limitations éstablishéd in ‘the order: JAGVJ
SPCM 1969/241

11. A court-martlal does:: not have the
power to laterally reduce a:nonscommigssioned
officer to-a specialist:grade; jonly se: much of
the adjudged sentence as provided for reduc-
tion from Staff Sergeant E-6 te:the grade.of
E-4. was approved. JAGVJ SPCM- 1969/242

12, 0m1ss1on of the word “general” in spec-
ification purporting to allege violatmn ‘of law-
ful general regulation proh1b1ting poSsessmn
of alcoholic beverages in “certain areas re.
quired vacation of conviction under Article
92(1), Utited States v. Koepke, 18 USCMA
100, 89 CMR" 100 (1969) Vzolatlon of Article
92(2) could not be’ subst1tuted gince knowl-
edge of the regulatior was not alleged: ancl
proved. JAGVJ SPCM 19697245,

13. Ev1dence oﬂ'ered in extenuatlon and
mitigation that accused was very drunky.st
the time of the charged aggravated-assault
and willful damage of. private preperty: in-
dicated that accused’s: guilty::plea ito these
charges was improvident. Special -court-
martial president. failed to'iriquire-into provi-

dency of the pleagy Qh&mmf Wilipl.damage
of private. propenty.se¢ @ﬁl «“hatge of as-
sault, (Artlcle,]@@a(@@)“ Wﬂ‘ ,,and; approved

sentengs, %eqrgq 180k £9.1 Upen. reassess-
mept_:‘y;i ,{A ;‘.

VI & QM Jg969/247

hiﬂﬁ fii fmnmz: w

q ’iﬁ ﬁ’ﬂﬂg(f‘? “*nlt: Sy

1lﬁﬂoﬂe'ﬁbnﬂtsuMartial 1939 (Re
N‘lﬂm‘d) iﬂ’l%li@i‘*ﬂl‘&‘deml TRegister ‘text ‘and
the BoR Strints rit ¢ Phifiting -Office " text . of the
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Manual:: for : Courts-Martial, ., United. States,
1969 :(Revisdd), erroneously .omitted article
42b from:the Uniform Code.of Military.Jus-
tice ‘appendix. Judge ‘advocates . are advised
that an appropriate notatien. should be made
in their Manuals as follows:

L1 “(b). Eath 'witness .before a court-martial

shall be axamined on: oath.” A formal correc-

tion- of: thmnprmtmg error. is pendlng JAGJ

22.Jul.. 1869 e .
Tt

-viia MILITARY AFFAIRS. OPINIONS.*

1. (Contracts 5, 29; Officers’ 14'7')' “‘Ekecut'—
ing Or:Approving The Award'Of: Coritrddts”
Defined. Conflict Of Interest Considered. Prop-
er ;Channeling: Of - Elimination Proceedings.
The - question.arose whethér: nimeroos: per-

sons: who make a. varietyi:of Wo'fk:comtribua- :

tiofik. tow&rdt the. agsembly . ofva: procuranient
pa.ck,g, e’ or requ;remenﬁ gwhlg:p is. forwarded
to A su ordmate command for, prqcuremgpﬂ or
through g subordinate command for. a,ctual
lettmg of a contract by :amotlme;~ cq:m and
would be required to file DD Form 1555 ara-
gquh 21, AR 600-50, 29 Jun. 1969, as chapged
by C2, 15 May 1968, and C3, 9 Dec 1988, re-
qu;rgs certam ;personnel to subm1t statements
of eny ployment and ﬁnanclql 1nterest (1nqlud-
ing DD Form 1555) in order to. avoid con-
flicts of interest. Among the affected person-
nel are.those: Whose(ddties ‘and ‘reaponsibilities
require them: to-exerdige judgment in thaking
a.geverniment: decision-grdn taling a govern-
ment ‘action: in‘regardito Yeontpicting or pro-
eurément,” which is: definediag “‘exbbuting.dr
approvmg the award UfI !‘tiontﬂacts’.”f The 4
EE il drehipse u\i‘mm
2k Frequéntly mllitary dﬁalﬁéﬂoﬁﬁﬂd‘ﬂ’s hiltige
on the particular facts of' 'tﬁb"dﬁ‘sé’%t‘&ﬁhnw
and beecntse of spacé limitatiohs'it! 114 ot
ways possiblé to restate all 'of’ tli@ 61f6i*hTﬂ%

facts in 4 “digest.: Accordingly,  judgé AL

cates should exercise caution in applyin de-
dislons digested herein €6’ Gther fa,ctiitﬂt it
tions. As a general rule, copies of JAGA’ opin-
loxis will be.ifurnished: judge  advocate offices
by:the Military. Affairs! Division,: JAGO; fapon
reéquest, JAGA.'1968/5156,:16:Dec; 11968, - i :

quirer requested -guidance  as: to:ithe- .proper
interpretation;of -the: latter- phrase.: ‘He. . also
posed a.series-of situations and asked whether
they involved conflicts of interest on the part
of 1nd1v1duals 1nv0]vad in “putting together
of 'a cértain’ procaremént packaée * Finally,
the i 1nqu1rer sgught ‘an oplmop resﬁecting the
authorijts yot’ cprhm:inders of subordinate
STRATCOM urtits “satellited ‘on ‘other’ non-
STRATCOM inits to initiate ellmlna%ion pro-
ceedings under AR 685-105, 17 Jun.' 19é8 a8
changed by 01, 25 Oct. 1968. :

The J'udge Advocate Generaﬂ concluded
t;hat the W'qrd “e:segutlpg m,eans sxgpmg,”
and is app licable only to contractmg oﬂicers
The phrase “approving the award ‘of con-
tracts” be conelided involvés any of the fol-
lowing functionsis¥(1):: execution of- a “eon-
tract,  (2)' -apprévali~of the execution of a
contract at a.‘higherlevel:in the: chain of
command: thah-théicontracting: officer;, in thoae
instanees wheretherArmed: Services Procures
ment Regulations:provide that' the centract
does not becoming binding :tintil:igich: ap-
proval (see ASPR.7-105.2), and. (3) the de-
cision, and the.a prova} such declswn, to
award a copts acf in 1:heJ (ytq;:e ,ﬁter those
necessary prehmmary Pk @iﬁ] gve. px;ogressed
to the point th,t a col;ltga‘c 7 be awarded
(ey approval of ,pfgcg emc;n program of
making dgte:;mxﬂ 804, ﬁndmgs) :

‘With ' regpdoets td: fl:hé‘ ‘conflict' of 1nterest
queries;-The - Jifdge wAtlvocate General opin"ed
thatvatlyods; whe wsembles: s ‘procurémetit
Packige Sorkldogvemiing ‘stock in a conipatry
whitéh’ﬂifsl mb;lé‘fof‘ being: awarded%ﬁhé éon-
g3 A IVeds” eficointers a' - conflich”iof: in-
i:ﬂi’éfsﬂgggrw 8 sl toriflict would ikewlse ooetir
Hporh fﬁlﬁ&ﬁmequéhft award of vthécontraet
HIHAMONDERY:. A igonflict of: iintetest would
als_ b present where an individual not own-
2’ ck a_company at the time he as-

%‘m RW& oéureme&’lt packagé lgter pur-

%‘%ﬁ ock ' tn- the™ companir aftér 1P

Wardedhe © ‘Gotitract involved it tHeoTih
Aisls (1) vetalng 4 contirivings interdiin
thesifadmitlistration of  the: ‘gontialeligR)
fo¥medihis: intention to purchaséithe vafosk




at the time he was assembling the procuye-

ment package, or (8) would not have pur-
chased the stock but for knowledge he gained
while in the process of assem}nlmg thp pro-
curement pa.ckage, It was noted thaJ:’ in a
memorandum, dated 7 bctoher 1966 ?he De-
partment of Defense  General Counsel ex-
pressed his view that, although each case
must be judged upon its own merits as to
whether a conflict of interest is present,
where an individual owns not more than
$2000 worth of stock in a widely held, listed
corporatlon, there \Yould appear to be Po sl}ch
co;nﬂict

§oarhin v Gl

General: stated] thati the - authoerifyildol the
pYocedures -mbrmtioned: (in thé/ ingidy ds. istib-

paragraphs 2-5¢ and:b; ARG 63EAU0Fwupnd.

Under these provisions, the Commanding
General of STRATCOM is authorized to
originate a recommendation for elimination
and forward it directly to The Adjutant Gen-
eral with an information copy to the Com-
manding General of the appropriate army
area. These provisions also permit a local
gervicing general court-martial convening au-
thority to receive recommendations for elimi-
nation from attached USASTRATCOM unit
commanders. If that convening authority
concurs in the recommendation, he can for-
ward the case directly to the Department of
the Army. The Judge Advocate General also
made several other observations. First, while
subparagraph 2.6b, AR 635-105, supra,
speaks in terms of the commander “exercis-
ing general court-martial jurisdiction,” a
commander, who has had his military justice
requirements handled by another commander
as a matter of administrative convenience
and who thus does not routinely “exercise”
general court-martial jurisdiction, nonethe-
less meets the criterion of the above subpara-
graph. The opinion further noted that sub-

paragraph 2-b, AR 085-108, supra, provides

that recommendations for the elimination be
forwarded by the originating commander
“through channels” to the first general court-

% rd nmh“ ,
Respecbmgwﬂhéhqﬁerw about admmi}stmt]ve'
eliminationafrvefficers; The Judgei:Advoeaté

Pani 27769419

martial.convenitigauthopity;. who may -for-
ward- the (case-diractlyy'to the iDepantment of
the :Army-if: he cpancyraiin) the: recommendan.
tioni.fivr  eliminationd Therée. Wouldi;be ifio:rob-
jection:"to-having: iBubordinate: AISASTRA T
COM commanders forward elimination éases:
through the STI}AT(E N Headquarters Jout
only in thOS’ ing tances’ .W there é ne
administratiy ¢ 8 Rﬁorf‘“ rpement per’b’m ‘mg
to” admmls aéw d1 har&'e miatters’ wth a
l'ocal serviéihg g}‘l Al }:6 t.fnéi‘tie‘i] con\?en-
ing “authority. " A@X”‘IQG“%&GQ,“,,_& ‘Mat,
1969. e

2. (Courts Of Inquiry 7) Request To Be
Represented By ‘A -FulliGolongl’t-Does: Not
Comport With AR 635-105. A lieutenant
colotiel, :Who -elected to Appéar before a show-

" cause':beard, ‘requested: toxhave appointed as

his counsel:military: ¢ounsel in the grade of
full colonel. The Judge Advocate General’s
opinion was requested as to whether a full
colonel must be assigned as counsel for the
lieutenant colonel. The Judge Advocate Gen-
eral advised that subpara. 8-55(1), AR 636-
106, 17 Jun. 1968, does not so require. In his
opinion, the phrase “military counsel of his
choice will be provided if reasonably avail-
able” as used in the regulation, envisions a
request by a respondent for a specific, named
individual to act as his counsel. A carte
blanche request for any “military counsel
who holds the rank of full colonel” does not
comport with this interpretation. JAGA
1969/3960, 9 Jun. 1969,

VIII. MISCELLANEOUS.

Articles Of Interest To Judge Advocates.

Loeb, The Courts and Vietnam, 18 Am. U,
L. Rev. 878 (1969). Copies are available from
American University - Law Review, Massa-
chusetts and Nebraska Avenues, N.W., Wash-
ington, D. C, 20016.

Ning, Due Process and the Sino-American
Status of Forces Agreement, 17 Am. J. Comp.
L. 94 (1969). Copies may be obtained from
Fred Rothman & Co., 57 Leuning Street,
South Hackensack, New Jersey 07606,
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-Phillips, Defense Contract Financing Under.

the Assignment of Claims Aet, 10 Wm. &

Mary L. Rev. 912 (1969). Copies are available

from Marshall-Wythe School of Law, College
of Wﬂham and Mary, Wllllamsburg, V1rg1n1a
28185. -

Note Emecutwe Order 11246‘ Antz-Dzs-
cmmmatwn Oblzgatwns m Govemment Con-
tracts, 44 N, YU L. Rev. 590 (1969} ‘Copies
may be obtalned from Fred Rothman & Co.,
57 Leuning Street South Hackensack, New
Jersey 07608.

By Order of the Secretary of the Army
| W. C. WESTMORELAND.

- General;, United States Army,
. . .Chief of Staff

LR : '1_:_;_!"}"—" 1
% UNITED SBTATES GOVEEN

Official ;

KENNETH G. WICKHAM
Major General, United States Army
The Adguttmt General

The digest topic and section number system
employed herein in keying other than mili-
tary justice matters-is part of the copyrighted
digest system used by the Lawyers Co-opera-
tive Publishing -Company in Dig. Ops. JAG,
CMR, and USCMA. volumes and is used with
that company’s permission.
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