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.JUIDGE ADVOCATE LEGAL SERVICE· 

This isstie contains opinions and other ma­
terial In tpe followi)).~ categories: 

I. Anniversary, ~ssages. 

r1. Opinions of the U. S. CO,u11; of Military 
Appeals. 

III. Federal Decisions 

IV. Board' of Review Decisions. 

V. TJA-GActiop.sljnder Article~~; UCMJ. 

VI. Mlscellall'e6tis' Military Justice. 
, 

VIL. Militarl('"MairsOpinions., 

VIII. Miscelli\neous; 

I. ANNI'VEItSARY MESSAGES. 

ANNtV'I!)RS;utY MESSAGEFROM)'<;HI'EF 
OF':SIl.'A'FFTO THE'MEMBERS(!)P 'THE 

'JDD.GE ADVOCATEGENERAL;SCURPS 
,,~ f ':',' I,', :-' J 

To each member of the Judg,e ,Adv,Q<late 
General's Corps, I extend the United States 
Afmy's' warmcongratUll1fioli~6n; ·'the'.)ne 
hundred ninety-fou11;h''')a'jjl1i''~rsitrf!b'fif'the 
Corpll.! "': :,; "; 

.,i,:i "-~':( ... ,,"-':fj U!Hl" 
, ,))h~ 'Al'!ny's need forcompete)).lI,.,Jn'tell~lIIent 

leg\\badv~qeand, command legaL,~ltPIl9J:lt.!;\l.I,IS 
neye~.;b;~en gl'ef;lter.; the g,uidancli,,~OUr,Col1Ps 
provides ,j!\,v!,tal to the well,being".!1£,"Afmy 
p~rsonnel and,thej,r. ,dependents. (JomJt\&tWers 
at,alllev,els !J,1l(j,!1),1;1J;1): stl,ltions need'NQU~ !C9cU')).· 
sel and, SUI;\P\l~,~,to ,dellleffectiyely,,}Vi1i'\i;;l1e')'\' 
an!! ullpre~edep.t~!l :pJ.'Pfflep1s which j,I,lIllI\~~' 111~t 

. ,)'; ,. ':,-

i*(Dllmmunl~atfons' 'l'eIMlng' '10 the contlllits 
should: be ,addressed ltidllhe; :Judge' Advoca,ve 
G~p.eral's School, U.S. Ar;J,l1y, Charlottesvoille, 
VI~glllil\ .. 22~Ol.. Copi~"i of t~e materials. di· 
g'iiste,d"til'·thls' paml1hlWilre'l\'8t ii1'V'ailaJjlefro~ 
tIh,,:Sl!hool,i;This paniphlet"mliyl'be' icltM as 
69·19 JMJ.S(,[page inumbetjt(D!AkPam' ,27.69. 
19).,"'" . ". ' 

HEADQUARTERS 
DEPARTMENT OF THE ARMY 

WASHINGTON, D. C. 2031'0, 24 July 1969 

only on. the Army and its mission, but also on 
the Nation and the very fabric of our society. 

The Military Justice Act of 1968 which 
provides Army personnel with an exceptional­
ly fine system of justice, is the. most signifi­
cant recent development 'in' the Army's . legal 
services prog;rllm. Whil~ its implementation 
will place a heavy bur,den on all judge advo· 
cates, I am confident that the· traditional 
dedication and zeal with W~ich your Corps has 
accepted the challenge wiU/itss,ure its success. 

The men and women of'tl1e untted States 
Arm¥J6in,me in salutln~ the Corps and in 
expressing best wishes for the future, 

)"d'.: '.' " , -', 

W. C. WESTMORELAND 
General, United 'States Army 
Chief of Staff 

, " '; . Ii,' ,~' , , ' " 

ANN~VEf~SARY MESSAGE FMM 
GE)N:¢~~~:~qpSON TO.'ru]j):1'uDGE 

ADVOpA.'f~,. GEfNERAL'S CORPS 

It is nly~leasute t6extend best wishes to 
each cif yo\jon':thi~, the 194th anniversary 'of 
the Judge Ad\'bcate General:s' Corps. 

',y 1\' l, ' 

. I ampr,oud, riildeed, to be privileged to serve 
as senior partner. in the law firm which 
fumlshesi8'uch. ,titnely and effective legal ser­
vices ,to 'thel iArm~"-whereveI!, itt serves. Now , 
as neverb:eMl'e; ,y,oti are oalled ,JJ@'lIise t0ithe 
challenge ofl rapi~Lsociali an'dl ,p.blitica1 chMlge 
on a" wor.lGLw[de'·i~cwle.i The \Solution, ,to the 
Issues, ,and" problems "a:aisedl ,11>3" this, ,challenge 
affects not onlytthe,A):i'my,!iut all of America. 

, This yearmlli'tlka'ilhe'1mplementatlon . of the 
MHitaryJustiCe ACt of' 1968, certainly 'the 
mostsignificarit devel<iprrtent inini11tar~ jus' 
~Weis!n6e the eMctinen't of the UtiiiOl'm;diid:e 
of'MIl'ftary' Jpstice .. ' B~e~thi~~}}t~;i;i~~ri~.\~ 
Act '.presents a challenge that wlil. test .1:'iie 
II;blll~ ·(!If' ali', of: 'us. If 'lVe i r~S'l!fflt1!l" t6,;'this 

~~ff)X~Hg~, W(t~' the de<lic~tl~lt1[lllil~~~~gf~~111 
,lmu!\,;,that we" have,~llQWl\ i in th.e;:pa~t,.' .the 
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legal profession, the Army, lInd .the United 
States will be well served. 

KENNETH J: HODSON 
Major Genera!; USA 
The. Judge Advocate Genera! 

, 

II,OPINIO;NSOF THE U. S. COURT OF 
MlqTARX, APPEALS. 

'1. (73d, 2160, MCM) Law Officer Correct In 
Ruling That Self~DefenseWas Not An 'Jssue. 
United Statesv. Rine, No. 21,684,3 Jul. 1969. 
Ac~used' waS charged with mu~derandwas 
conviCted' of the lesser oifensEiof Voluntary 
manslaughter (art. 11.n.: ,lJ;e ,was sentenced 
to a dishonorable discharfle and confinement 
at hard labor for flveyealiS. In this appeal, 

, " I '. 

accused contended that he was prejudiced by 
the law officer's denil\il of a defense request 
to instructonself.defense. 

Three persons testified at accused's trial. 
Two of these, P and H, were Thai nationals, 
and ~he' tp,h'd w~s:'accused. All' al!'f,~~d: ,that 
accusei!' was' standing (on the. Side Iif' a" i·had 
when he \vas approached byG, his ~l\Jtim. As 
G caPWto where accused .stood,n~ ,~iWer 
"bl\/lilPep,. ,~nto" a~cused) as. accu8~d;j t~~t\~~,\l, 
or he "brllsjlep .sjlo.u,lders" with,'MA\l~~~'"l\~ 
the Thais testified. What followed fhis con· 
tact 'is' hot, ;cle!l!v:! 'Aedused testified' thlltj ,"(Wliile 
he was",t8lIking: wi~ ,GI,he: Wlls!!!Uddellily 
struck 'oil the side ! 'of; his llhead:1l iBoth i ,.[1lnli~ 
testified th!l!t .~heylsawlll!lothingl\in"G"sdhanQs 
at this moment;'bl:tt P'!testil11.ed,·tnatJhe,sal.V ,(jJ, 
with a beer "bottle"· jlustobe~bpe'i lie lilll.!\Nlbdtfu 
with accused I , H also testifted,IthBltl'h6'lsaI.V rG 
throw a beer i bottle' ,ati'accusedowMmlll<luuslrd 
finally, oI'an away from the ,scene"" hlff eJ:j,>'fI" 

AU; l\greed tbat accuse.d t~U .. 1:!aoJi\w~lUIrilp,to 
a, POllo,. As ,no~ed by the, CQU:t1t" ~h~l1%J /-}lIM 
sowe'iQ,~~~l'ence in the testilllonY' , b~t~ll~lI:ol;{ 
1l:J1,1 I:.M, ;t\'., what hl\Jilpened , p.e)C:t~ Tb~}I),\\~t 
di1ec~"e,yid,~l1ceb~~ring on the lis~ue o~ i~eltri 
dyfell~~l ~m~:ev~r!i cam,e trom P. " 

.' .Thei a:.~eus,ed" testified that h;~! was .. dllz,$lI 

~a9ID1r1lgi ~'P:~ {~cke''\f~y'e~~~~~e''~rit~Ef~~ 
'of ll"man": .;~' iii front" of 'him. He 'gO't'1i'\!l 

2 

and went "back to this man." (Emphasis 
supplied.) [P] • . • testified that when the 
accused "got himself to his feet" he "rushed 
to" [ G] ... • The acdused admitted thait as 
he got "back up," he withdrew the knife 
~rom his pocket. Asked,whether he had 
opened the Imife, he answered : "No, sir, I 
didn't." Asked'further whether he had stab. 
bed "anybody with that Imife" on .the day 
of the incident he replied: "No, sir, I never 
stabbed anybody at anY'~ime." Later,under 
questioning by a court member, he reite. 
rated that as far as he knew he "didn't stab 
anybody." 

A plea of self,<\efellse is "in the nature of 
the admission of an assault and an avoidance 
of'guilt because of the excuse ... that such as· 
sault was in ... [thel\ccused's] own ne.ces· 
sary defense." United States v. Duckworth, 
13 U.S.C.M.A. 515;520,33 C.M.R: 47 '(1963). 
In this case, however, acc,used e~presslyand 
categorically denied that he was in any way 
responsible for"Ql' cpmwcted.with, the injury 
to G. The Court therefore held that the law 
oft\cer .correct1Y'"n~l~d,;,~that self.defense .. was 
not in issue ill.,' \tWill" cllile. Accused insis.tIld 
that he did not;:stll»: :Gand therefore, by, his 
own admission, was not motivated by a desire 
to protect hl~ p'erson. 

The,(ijo\1r,t fnrther rejected accused's ar· 
gument that. the seVere .injuries he. sustained 
when he was struck on the head constitute<\ 
adequate provocation for self·defense. The 
di.fficulty with this argument . was that it dis. 
regarded the' requirement that "one must ,Iifl'. 
fact .. : fear imminent death or seriolls"4'1l'l 
jury before'he ;,is entitled to resort"~1!,11" 
dangerous' weapon." U'I1Iited States v;,ilMlT(J)!1 
adO, 13'U.S:.C.M.A. 480, 33 C.M,R. 12f~l.tIl~)f; 
Iii this case'there Was no evidenee"tHlW klJ'l. 
cUsed stilbbed G to protect himsel~''fr'iIffi1llekreh 
or serious injury. Accordingly, the.~i()n 
of, ,the board, ofrevliew: was afl:b;rol\iil:Ill6~nion 
b~ Chief J'udge QuiRn in whichllllu:d~lII:l1llden 
concurred'.)': ' : Jood,a B'lo; .' 
.iI,.· I,,' • '. .,Vi,) .10e~s ,,;j .. 
,,,,J,qdge. ;Ifergu$on,,(di~'Rll~)I!IJjt9j~jldth!lt. 
the 'ci"cum~tanc.es tn,.,~hiilqc\lljll'IWel!e"of S1l@ 
a:,nature' aSito'rai.gejllillllnl~p:fAl;l!a'Ct aslt6 
whether accused acted in sel~.defense. 'Dill. 



question should have been resolved by the 
court members under proper instructions. 
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for the refusal was always that accused lacked 
a passport. 

2. (7'Oa, b, 79d(2),. MCM) Provi«lency Of The Court agreed that accused's extensive 
Guilty PI\la.Accused'sGullty P\ea.ShQ.idd Not eifortsto return to the United States were 
Have B.e~n Accepte,ll Since 'l'bere' ",as Iilvl, frustrated by official error and inaction. The 
dence lriconsistent ;With .His Plea. Uni~ed Court could find no reason to explain the 
S C ,. N 1 J I failure of the Air' Force personnel at Clark tates. v. . a.p~to, .0 •. 2.2,'0'0, 11 u,' 196,9. 
Consistent with his plea, accused was con- to comply with the request of accused's com-
victed of being absent without leave(art. 86)., ma,nding officer thaHhey ~acilitate his return. 
and' sentenced toa bad-conduct discharge, The Court. noted th~t, the record. contained 
confinement at hard labor for 'six' months, more thl;J.n enough, e;Vllljlnce to raise an issue 
forfeiture of $97.0'O'per month. for a . like as to whether .aecu!!ed had, a defense to the 
period, and reductitnj'; Intermediate appellate charge. At the 'Very ,least, ,accused's testimony 
authorities afflrfuedthe findlrigsaUdse'ntence and the supporting evidence was inconsistent 
without chal1g~:'TIt~"Court of MUitaryAp- with his plea, and ·the plea should not have 
peals granted'review to deterniili# #hether been accepted. United States v, Vance, 17 
accused, by histeS'tifuony inextemlatl6ri and U.S.C.M.A. 444, 88 C.M.R.242 (1968). Ac-
mitigation,compr6mlsed his pl&a." cordingly, the decision of the board of review 

, , .,., was reversed and the record returned to The 
EvidenceiJl',thereCllrd, established, ~batac- Judge Advodate/Glmeral of tile' Nayy. A re-

cused went',iI(o' the PhiIipp~nes 'On; lal'llJ ,emer- hearing maybe ordered. (Per' curiam opin-
genCy,,8'01dli~ leave from the'U.nitelJ..,~tates. ion.), .., .. 
Th~~Jellly.~ Wllsextend~d jjor20,mO~f,da¥$,!li'he 3. (76b(2), MCM) Ll\w Offieer'~ FaUur.e To 
f llC.or.1I1£ur th. e.r .established t.hat, .. :t,ollll).,tW1ng. ,th.e Itt 0 P." d T B F U ed I v: t 

'.' " . .. ',"" " r ns rue nruce ure 0 eo ow. n ·0-
111l1?~!.WWJQ1\;, of thIs add!,tlOnal leave, "aceus~d".· ing On Sentence Constl hltlldneverslble, Error. 
QIl· .~bre~, ,sepavate occaSIOns, '.re.p.Qvne. d .,w,(;:lark U't " St t ' J h . N 2·1 885' 8 J I •. '" B f t t tl bl. ,"',~ 'hi m e", a e8 v. 0 mon, 0.. , , . u . .... 111''''·~~Ae'. lise or ranSllOD a Qu,,,e'l-,,.ol s 1969 I d 'th h' '1 d 
coronmn,ik,@n,eachofthese. occasli:lUSI~~" w,a~ : . n accor WI . I.S' p. ea, accus? was 
t ld ·th'-"h ddt ....... 0.\··· ·t' co. nVlCted of .three speCificat. Ions of bemg ab-o • "'.. e nee e· a passporauu w"",SellJ . (j).' .• ;.., . . . ..... . 

th ' ... t t' t S b'~ B' to· d<.: '.' sent WltnOUt leave (art. 86), and was sen-
,e 'reqelvln.gS a IOn a U IC ay ,g" •. one. '. t '. d"t' . d" h'· . bl d' h .• t' t"I'fA"" M"il!fibi2.'1II'. . .... i(/ W. 1 f ;.m';d"~k. '.' ,en~e· o· IS onora e ISC arg~, 0 a· .•. v<·-

'.1. m:)~~J)j\\~,\,~,cuse,. :as.n o. ~."l\n.·Po feitures, and confinement at hard labot,l'ot' 
p!l.jjsn(...,'~), '~QlneAded, aU" that he sho" ({"ve- t 'I t' d' t·· II te . ·th· 1'1'" .' ,,,,mJ TU' "r '. II. "'''.'' wo years' n erme ra e appe a au Ort. as.' 
tUll'n;tjll' a~n!\Vhe.naccused attel\;1ip.teddto ffI d tit fi d' d ten Ii ,,,,,' 
obtaiU'.tlt~6SS~oo!t £Dom ei>.dlian,autharitiG&iin a rme e n mgs an sen ,~~. i: '. "'~: , 

MBipjillt''r+,,'i\Wli!!elltil:V'i?,ed;~h~~ ~.~. c~rWfC!i~'::~f Tile law officer, in hi~.i'ls~~~cHlll)"oBl,j;,he 
attachme~~i~h\\t':lmmt~IrWt UH,lt,}I~ed,~y)llS proc~lIure to be fol1.Qwed,~n.Iyp~\!.l~)l1P11Pi ).l!;O-

command~.~,\)g.' ~;,e!J!!\*,Il.~)q~qulred.'tllls: ,he pose~ .. s. entences,. f.;a.,.I .. ~.~.?litqJAI~t&y. .... ~~ .. Jh.~. iC9ur. t 
cou\dnot g!\t~b~u~ttuTn~l1g .to the United that It ~hould beg,nIWi\t'l<~p,~~hwp)ie~t pp,o.1"o$al' 
States",":1ihe'i,:velltrlllh.~Jljl!.IIIt,:he was trying to an. d .. co.ntinue in .. ~. hi~"w~n})ii'[j!JllW ill ~~l\ .. tel\pe 
accomplish. • .il?~~' ~\(I,;, was adflpted ,lj1;v' th~rr~P8!lYrl.,\lnc~i O~I,t\W re-

I ,.d OflW,!ttl' . if ~~ '1\," '. . quired number Illf :members, ,!M~~, ,l"8,)(8,. 
Ac"used al~Qillllt . ~m~nilenc~ .a te.le- 76b (2), The. Goulltc"nllted that this Manual 

gram fron; his co.m ~t~cer"wh~ch m- procedUlleIJhI\S(1!h1llt!lllll:e'lo:fi.'J1awlland'is binding 
structed hl~ til, "WIH? ~l!cP'rlr~l"D~sp'te. t,~e on,coui111l~~tn.M\1lllai'-I~heeflMlwas 'promulgated 
st~tement IP,. th~ .tllj\l,~:rW;Jljjjm~~'.jl\~cusedl' iI~iI, bM' "thll}dE\tl$~ntti dlmlerKI1!llliwev specifically 
nptneeA 8, ipass1"or.t'II-,lh4J!tM~'etW'l,t.be}:.e'I)' deie&'W'l!J1l1.*mam""iliJ<DMIJ'lart.86 (a ).,More' 
tllat Clarjl: Air Force<ij~~'V{ViJlli(ll!~ist ,hi:\l!!i ovtellllrrth;ID$0th:JighpJ!oce<iure' 'is 'more than ia 
in ,returnj,ng to th.e tJnjt~,~~~lf~CP\l~e,d. W(II!l me~litt'yIm¢Ba!Wy~ ,I'I[ i'] till," essentially,. apart 
nexertheless l1efused tral,lsPlll'tI\ltl011i ;rhe) basist Qf!,I!1i'I!tt~IIY1 dJ,le .. @j;o.cess;~" 



Because the, court; iwhich: was, not properly 
instructed on the' voting procedurew,could 
commence its d~Iib,~r~tion:.:vit~ )hf ,,~ost 
severe pr<lpo~~,d,~elltel\ce, Jhe 90Ijrtms?k~d 
the doctr,ine of j>!aine~roraIl9reyer,~ed, \,-s to 
selltence. A rene,aiAni' on, sellteJi\c~'lJll\x"be 
ordered" '«()pi~,iim, '1Jy,Judge ' If~r!(u~qp. ,il1 
which Judge 'Darden concurred,) , " 

, I'"~ ,,"Il I' ',;., -," "" '"i'" 

Acco .. d,; U willed, f3t.ll-tes ,'1). ,$trll-cil/JII'I,;)}~ o. 
21,966, 1\ J,ul.196,9. "'" ,"": 'P:' 'i,l"J:" '", , 

4. (UCl\1Jads: ..1~li; is'4~,:]\jVll\enee\Instilll; 
cien"f 'To" i!ls't,ab1,I,~\t''A~,~6~e,'d'i'K;;~W, in') ;,;'Ex, 
po~t!d HIfu'~~k"itJit~d"Sidt~s'V. A~~:ZI, No. 
21,724, 11' JuJ. 196~. Accused was convicted 
af" w4'Jiili!a\' aM:lIWrotigfiJlf hldecerif 'exposure 
and! coJiduct ;linJ:)e~o'rning all' officer' (arts, 184 
alid1 r[S8;'Tespectiv';ly),' His,sentence,as ftnaUy 
ai:Jproved, consisted .of dismissal from theser­
viM and total ,forfeitures. 
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he went jntothe kttchen, to fill: ;a,dri®Jk.The 
evidenoe:sholWed that'ajdodr:'led dil'ectl\Y fr0m 
the ,garage illOO, the, kit,chen. Accu&ed, on 
lII!oth~r \\~casron'/c,I,itltne~'il!at he~liiii iJ;lhis 
bedrodtil~henhe'lie~rd hdisturbarih~ iIi tile 
Hin', ur>ori ()l!~hll).· ti).~lld6r fiEi'Cound¢hildte~ 
~, ~arding Hi', the ,II, :~I(:, A"t~h, at" :~I.ii\e· fiea,l,So W,' ~,~, 
Ih" the nude, He ImmedlateIy),!lut the door t 
pilt' oria robe,andthell tiri, the' chIldren out 
oj"th~ house,' . ' .. [ '. " ,: ' 

<'I'" ' :, .,(' ';" .':" \" 

, )~)).~, Court In. this; qa~\l lWld ,.that the, ,E/)(j. 
4~nce was suffi~jlmtl3! 8.imHarOO th:at.fqund,in 
TJniterJ" ,Sta,tes ;lI.,~t\lQkll.pU8e, 16 lJ.S.C.J»:,A.. 
~7~, 87 CI~.R",.~~ b(~P67,):,tQ,c;lictate lit'similar 
r~~lllt. Ill' $:taQkh9,&~) theacc,used : was alsC) 
ch/lrges! w~th Yl:'ilj~u~, land, wrongf)!1 jndecent 
e)(P?sllrePased .. :,O, IHtl;), 1l',Jl<,IIega,tiOn ' t~lit,t:h, e,' W, as 
observed in~\!i P.i\\.dll,)nnhis aPlll'tmellt., ,In 
each instance hiS" apartment door was open 
and the obsaJ!"evj'Wa~·W:ll.llsinlt in th&il'illili/'At 
no!timedid .jt'l\l!l~llwtriflia,t'StackHoui!e mi\de 
~n~ mothms, i ge~~~;\~~k!e; <ill!!' 6thetWlB~ 
mdlcated. th'at"hij[.~~~ ti._e 'bi ,thepasset<sJly 
in the; hll.U,WitY'J~;llfl~~t~~rihl'dj~tiYI '!ntel1t,to 
expose"I<t~w.S:~I~~IlI!l\U~~ii>th(f fa\h;ni·ttedtMt :he 
hadl.be,en, Ll;'(il,'~cm~,',~ ~,ll.I,~',ift\ildej hl"h'ls apartment 
air/! c1fu.itJI!:leflnM~~IJbeel1 obsetlfed'by' a 
pasBei'lDYlcr\tMlJl~~eWlfI:1!' l<for I., insufficient· 'elf!. 
dent!l6j"t~bUtlltdltllJllf!dw " ",' "" . ", ;. ,.1 



and 'a', ose,", 
86, respecttvel\Y') ,llPIi!,(Wali ::selritel1~~d"tb!'!t· 

e.,;md, U,' e.~(I#, ,'sW;~~~I!~}!~n,1W"m.l1dil1.~~, ):1\0, pwftlime 
.au~ho~iti,~~ \!liP~~1':\J;4~\oo!1tngs, \IUl;W mmr 
,t~lle.e:w<\thQ"'tv,CAA~~J,II~hCoU!l:tJo:6 Milli. 
Appeals gran1ttldlw~41ei\YHt~(;!1eter'l'Ilille M1Ii!¢\IJr!!; 
IlQcusedl was :pr.eD:R'cljmW!tlllsr~illilcond!ereric~j()D;~ 
tween thc!::pr\!sli!l'.1l<1!I~Jstafl' jititlg@iil.\f. 
vocll.te""·' :i ),,,i").~o,,p<l1(l1'd''',,',,,, ':)L"~,, 
),;,,-, :'" ,~!,:' ,-il .,h.!J(/"} 9~rf":'gni!(l':I:r{ Iii' ,-l~(»)'f 
: (;T,pe ·~'~F9rd,;.r;e~~I\~'dalth&~,l!W)1\)P" [tlj~j e.mlff 

. ~,op'e",~g I ~o e.llllP)lIlie.Eli;1I¥!!!lil¥/jgyltJj!p~\ii1J!l\ ,~'?lk 
s)derl1<tlon @Il, the"miltt~'limO!i{llill¢,eIlC'!l;) t!illlll 
IQQu'llssl: ,in ip!lll~ittent'JPMlbjjllrtMl!l\'1t~1lt!0MllW_ 
a'nnoun~ement,t ''I':! :-J:;ii:J!.:Aff· '.Jh;~tHl!i;O\·h'!?· q-j'O 
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"Mir. 'Pr.llsfdent;"'befo1'e 'anriouncin'g'sellc 
h tence,d, would,likellthei :t:ecOO'd·"uo, reflect ,that 
';'YPUrsfllf.'1e¢l"th~ §tati ,.J:lld¥f' Adyqcate •.. ,. 

, "~:~ iI1wPasif~~~t~~}~: i~t:Ifu~~tfr~ ot~~~: 
"'01''11' iifill' that' the'f'e'llJ' 'riothlri1\"improper in 

'". your"clll!rferlling. 'it li1''j,ust:that'it should :be 
.. ,a ·ma.tt~)'·of i~eeoll,d\, ,,' 

",,' 'llllJt''flh,l'rec'()rd'l'elfe\:!t' [siC 1 that'theprM· 
ident conferred withNhe : Staff JudgeAid~ 
vo~ate . , . and inquired whether an ad· 

,., ·!/I'Iiht~t.r!ttlj"~tlll:J(\hll'l'g'e' ~<;1ald,be' 'awarded by 
j thi~I.~'~bUi't;' The f~,tW1:l'·.JU/llte' i\dv6cateiri. 
, ',f,O, "',Ill,,' ~&'li\, e ~,ha~',,',~),!~Ol~,: the,' 'P,I', E!Sid, e,n"t','that. ,Itt ~he eyent; (l\~c!l:'r~e" a$"f~lt I)!pp'topri~te 
,'bytlje' m'embel'sof~v]{ , cllu;tt.·a punitive 
, "dls~hil:i'gebr >BGD\;iW!iijltJl~ lonW' ·type of 

.' (l~s(jh'iitge tliaVMct)!J!'1'>e' 'iiw'iitded, 'by the 
.. [i'co'urt~· . If /,:)(\Vi"t ld(j!}i~" ':', 
i! ,; 'S' -{ '/ Ii; :,: ' 'j' I(~'(I"I,' H ;, : (.',' ,j,,: 

Mter., tril).l;coU1)se1, mQ..de !\this'YI1<)iJ,li\!>ulllcement, 
.the, president.' Immed1-Bltelynmnbullced' the"sen. 
tetlCe.'JI:(' '.:' :'}.:')(~),J 0: 
. ·:LI,\-',.,.'i(ii) <:; J:: )'~ d! ,'I i.j:'.[Ili,"J " 

Idritellmedtate "aplilellaroelRuthoti%ies\\ while 
tiOOrt~ the '1rregularlty 'of' ~l'tei'~Ol1fei'~c'e,did 
not believe e.ccused we.s lWi!31l'/i!fetid lt1i.ereby 
since' th~;>ill11bstMlc'e'''o:6i :th&conlfelleno~ was 
!1e.terse6·jlC!lrul! inR,open:1 COUl1uj'I the Illt!lvi~wa\S 
correct; and,hhelle lwas'm,wlSbliectionby de' 
i~,n~~,,!c:~pn~r~mq 'n 1 '-. i H 'II-fl' ,1'-' i ". 

atThe"CQuvt, olk;MHltar¥,'lAp])'eals, dis/iigreecil 
.nrcl:·'hal'd ,;tihat: !the! c6h:fel'ence 'betweelllJthe 
¥>resi'dent, 'of, tile specJalcQurt'mat'tial and':t1\~ 
's;tait'jlrdge'Mvocate was "patentlyej!~6n~bu's 
-'(jliJn#ed,S·~ate8·V. ,Guest,S U,S:C.~~)j14!7-; 
.JJMJ:,il\f;R. 147 '(19.58) h and';ill(thl\H!ase,¢e!i~ 

uMciiub t\), accused.IUwiltliddRtM1!Illlw("Ji/and,er, 
,6111TJ,S:{C:M;A.,) ,669.,J·20"j(lJIMX~ .. ,1:6!i1Jii' ,~~iL91i6 )i> 
·TJl:wited'rISt'at68"V!J!~/l!'.li2:\IlTr$<l€l!M;;&,(ri12lj). 
:llOn6ru11i.iRl1'1l.Z·W ¢~,~61l}" ;!l8!1lldb@.mdt1ld.5!!taMs.Ji) .. 
'lMoral!oJ!idfflilJB ,IllJfJS 1G.1MlU\fjll8i1;JJII)8,8 rl«T;Mlit:. \ 1466 
(i'b96&)'!J'l!\t>(}: ;~\\'Ilt~aQ&.<{fEill, j)'W",';i MI ,",ii . ' 

is a 

~~~,lf~'i~~~~;:~~~~~~' of t6 ,0:Hhe 

~~~~~~t~~g~I~:,::·.MUlit',s"pr(l. t' ltIhgcotlrt: of' Its'.:julli • 

(1~'Jl~~~~~~!:t~'!:~'~~!'~d)i~ Urtiteu;'Stwtes Xl, 8trrllhSI@:JM<A>lI:568, . ;18,:' 0.MiR.!· 124 
f(Ii1IS~l$.'l[iI1ilhi1I"legltl' :officer' .'of, 'a' ' oomme.nd 
.ttl:il!itll'IIJlllIr4i1rl'.Mike:npartdnithe:dis.cltssioni on,atty 
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matter. affecting the proceedings." And in 
United States v. B1'IVith,. Ilupra,' the Court 
stated that, "[iJIideed, the ptGperrule is that 
such meddling is presumptively prejudicial. 
... " This presulnPtion was not rebutted by 
trial couns.el's '\8e.condhand explanation .... of 
the subject matter of the conference,as reo 
ported t,o him .I)y the,8taff . .jndgeadvo~ate." 
The COurt stated that: 

'. ,The llartlcipation of any· unauthprized ,per· 
, son hi"tqj\ closed session .deliberatlons, Gf a 

C .. Qu+~t •. ma. rt~al is f.orhidden.U .. n(ted, S,tates. v 
Sm! h" d8~pra J ; United States v . Jalraitis, 
[10, .S,C.l\tA. 41, 27 C.M.R. ~15,(1958) J. 
. '.' When. the' president requiresad;qi~ional 
instructions he should not Seek ql!~s(de h~lp 
but should reopen the court or stll<tf;l; . his 
request in a proper manner, where all 
parties concerned cllin participat\i' 'and' 'iiKe 
matter can be recovded·.,ArtieleJi89,'Code, 
... 10 USC § 839 .... In this.lllanner". de­
fense counsel will be accorded the opportun­
ity to object ,.or tQ"'pl1e&ent.' additional in-

',structions. Prej1:ldice, as' ,tGSent,ence in this 
,. cas~ is apparll,nt. 
The decision of the board of review was re· 
v.ersed and a rehearing may be ordered 'on 
1Jhe sentence. (Per curiam opinion.) 

6. (1381£(2), MCM) Law Officer Erred In 
Instllucting ,That .The. E"ldence Supported ,An 
Infevence '··Qf ,Accused's Intent To Defraud. 
Ulliited Sta~1i8,!jV', ,Shenefield, No. 21,777, 18 
Jul. ,1969'. ·AaG\!IsEld"mas';.eonvicted of three 
specifiMltiollllHif larcellw,',of government prop­
erty (art, li21 )r/iMl:<ilJi 1\~'1IeltceGl te ill. dishonor­
.able dischargei,·tQM>1\,~1'Ij!e1'tint\l.eSI.'andi c'ollftne. 
mentat hill'd lal!6r:')fcw.,ltW'lID'(\y'el1'rSMThe.:aorl> 
vening authority di~a]j.plW;(i:~dlbll~I1)f\:eh~'siYeei~ 
fications, reduced the pe~il:t!!,d.m!tlofilfilitefi16!jt 
to 16 months,and ap!lrovliil'll1l:lle 1l4'in\tii!iltd~,@'f 
the findings and sentence. The Jllja~d:~l\OO!!~­
view ,affirmed .without chang~;, ';"(j'')'\''i~ji 
.. Accused was ,essentially. charged,' withiIthe 
receipt of pay,ment&of moneyto,whichoihe:,wals 
not entitled. Accused, acknowledged 'lIscei'Ptll@f 
themanies but,stated that he Iielieved,·;thiit,he 
was 'entitled ,to them as'back pay,i mJire 
vouchers. relative. to these, payments weJie in. 
tmduced into evidence. TheevideMe refiected 
that "whert, ,payvouchersl aile' manually' :pr~. 

6 

pared, as in this case, five copies .are made. 
Existing regulations provide that either the 
number 2 or the number 5 copy shQuldbe 
.IQcated in the serviceman's. financial records 
for ,a perio,d" of two years. In this case Ilo­
cused~s folder contained no such evidence of 
the questioned payments. 

'rhe law officer, in his instructions, inform­
ed . the court that the copies of pay vouchers 
mi~sing from accused's finapcial records could 
be, corisidered as supporting all' inference of 
accused's' intent' 'to ]\ermanently defraud the 
tl'l).lted Statek. 'r/te'CO\lrt of Military Appeals 
'noted thilt, .accu~ed'sfinancial data records 
fdlder wa's' 'at !ail' times' in th~ possession of 
the government and that under the existing 
IIsgulations' 'a:ccused','did' not have personal 
«ccess to it. Sill'~elthere is a rebuttable ;pre­
sumption that· miltta;rY . authorities perform 
their administrative iaiffaira in· Mcordllince 
with regulafions""aMsinoe"in this case ',the 
presumption was'{uri'pebU'tted, it could' be pre­
sumed that aCCU~l!d dtd( not personally remove 
the missing' doouments; United Statesv. 
Taylor,2 U.S.C.M.A.889, 9 C.M.R. 19 (1953). 
Furthermore" ,there .. was no evidence, nor 

'Y0U.ld.· thll .:Y ... o.,Ur.'t .. a'cqePt as. valid a. » .. x. ~~ij. 'tl.l~r. 
tlOl\~ .t~at .a~clJlled aecur,ed .the rerr?v~i olj,.!}).lI 

pay .. ~eco.pra ... :.thr.p.u.gh th. ~. se. r .. v. i.C.~. s., , .. ~?,s~ ... ' .~R~n~ 
in, the, p. aY .a.~~tio .. n ... :1' .. h. e C .. 0.. ? f.

tn
'1P, 1' .... 1. OON.t,:.l' ~M. ..,r,\e was no lmdence of ~o!IJslo.1\\ 'I I' [ Jt'reR~, Is 

and can. be no pres~)l)~:Uo~1~ffi,~,", ' , ,o'fll~E\rs 
have vl~latell. tb~w ,J~IJx;~,lW;t. WIl'; ',f!n~ted 
Str;tes v • . TO/iitff",' ~9"~'~f~iMt~ Jv",.270. 12 
C.1\l:.R.~3,qp,~1l~"" !;"*Ii.''o)'f\'':'.iL.",.' 

'TheCouri!~!Jl~~~<jUffl~l;\§'irull'\,ton not unlike 
that iinHllniffeli fi$'l61£t.'if8WdMIj' [7 U.S.O.M.A. 
8'4;'f~' 'S's, ,~~Ml!dI!llAl'41M~68?i: wherein. it wail 
'hel<!l"tihatli1tf~~!l"Its(imable to conclude 
.that.J$itn~i' ~." e1/p.aw'ofi~rms, alse missi.,ng, 
-WJiri*e_ ~~']\tlt·Jlilll., prepared a;nll.Qoll'­
cea1Eld'l!ftlldQsiil~ ad, or that the forms .. ,wl!P.e 
loin !Ui1lJ))lin1!l1I[!1Ii'. 'The Court, therefore, MIt! 
'lllf~tl!gtll!!Wrl6'ffld~rill' this case erred W~:·illl. 
!~o'fltih~<ltIlfitltioU~t that it coulll conli!'d~1iIti!he 
ijjjl!~)'0:11:l1ttht''tnis'sing vouchers as's((tip~l'tl1!.t 
~eIt4l!! uhataccused intended >116 ,~6l!IfIM 
.the '!!,0vernment. Because the issue"oofilil!ltsilrl,ft\. 

II) 



tent in accepting the money was· vital to the 
case and because the inference ;Was not Justi­
fied on the basis of the .evidence, .. the Court 
held that prejudice was apparent. According­
ly; thedectsf6il' of the board of review was 
reversed and'the'record Of trial'wasreturned 
to The Judge Adv06ate General. A'rljhearing 
may be ordered. (Oliinionby Judge Ferguson 
in which Chief Judge Quinn 'and' Judge 
Darden concurred.) . 

\.: < 

7. (152, MCM)llhimel/!. Californ.W Con­
sidered. 'uwit~q; ,Stq,~e,81/). OQldmo,'YI<" Np, 21,732, 
3 Jul. 19(19. ,(Am~lldment t,o, ,eoneu,JIrillg in 
result .oph~i'i)n J?,pblished;June, i~., 1969) 
(1969,. digeste\l" 6,ert6 ,JALS; 'S)"ri,r,rell; ,days. 
after the PJl.,bIW<ltIPn9f.the, q9Jlt)f~t'.opjniQn 
ill thiscase., .. thlbSuPJleme Cour,t,,9~#Jll.·,J;1<1lited 
States, ill Chimfll'l1' ,Califor:'YI<ia,,( l.9,~,!t •. ,digeB~ed. 
infra), !iep,ill.j19:>that.ip' the abs'lIlIlSW,;f III ~!llWch' 
war~ant"II\!,a~,al!ch,·oonciucted,j,t),.ci:~;Ilt.,t,o,an 
IIrr!lst"~IlIw.Iil9>t :eJlten!i beYOnd"~M) ~~OlJ.l'of 
thelI)!ij;y.i<\pll'\o;lIl)!i .the area fv<mr ~i'~~~biQh' 
hE),m1ll'p~i9btail),e~ther ,a weaPPn Ol1i1!om/lt\llllg 
tllll>tAcould,'be ;\lsed as. evideI).Aei),~gM1~tllll'~m" 
Sinc~dn!"thil!l'ea~\\ thll iss\le.Wi\\Sd~~CI~.ciIn¢ir 
d~nt ·to <Ill IlItlreftt, ludgeFerguspn,pW:~Q~'~h~; 
opinion"~lla~ J,b,e,sear~h,@f ,ro@m ,Go w~d~ !JI.lWr; 
reasonal:!le~' .un4111:1 .t)(lIl,F.oqrth,.,'" 'H,i~~~ 
ment"to th.~ ,q9;q,~~iMion, ,Chiml~I">VWP.q!iit; 

/or'Yl<ia, 8.upra", '" ' ''i' ;,"!l",i""}~\(j,l 

JUdge FerlttiS'oiiwRS also of ill~' I' '~lrifNff 
that' in' lIgh.t of! 'tJi~ ,SUbrel}\e 'Chu)!t\~ " rRJlJlI! 
inO'Callahrt'Yl< 'iJ. 'Pdr,ker'X2 'Jtin'~')!t96 r~e~, 
~or;te16~~13 .rAtS}; ticcus~dS~6Uld:Jl4yg,~~~'h), 
re~~rned to the United states:!t1Hl"trl~lh?~r I 
f,~iI,~IlWdi~tr,ictcollrt for 'ithe ';tW~i ',,;M' i,e~bb{ 14,,',' J, 
tiri*M'tIlid iartiCle 184.'" " i!~[BiRlm Il ;r;r1riy- ~~,l~lj '.:' j, ,-: 'I ,-t,_ : -', !)\"U!\(;)i)JlA 

"J.ilcl/teFlergilson 'believed that; \gooill/~~MlN~ 
emltitB, 'i'ft~~p:re:~nsider.ation' ,of the:I,It<i!b\il11it1l' 
oplrul!X\?!lnp.rftlhroli counsel should lie g,iwn!bW' 
opl)olltuniti/ntib pl\esent· briefs imd",argfuimenSi 
on the IlippUeitbHity of these isslles,' I«(i)~ 

b~Ju~~,~:;;t,~t~~~~'~'W'I"'P'i'ill ili:t'i;;}',', 

. 8. ,'(iWll, ,«j!l~Pl,i\I!~, ~(~~, iI.\1!.;i>,IV4l¥J" lalit" ,ScU(!., Ill!,' 
88).. Mis.d~Ii!w.)1W9 ~~M'!li~lIy,INo.t)Jmf' 
q'dl1e)R~v.III!~~_I!lI\l@,fl?Ihi.d~lii~. J~4>\ 
telnpt,'ilJnd.im,i'.~f~l,b~,Q,~Ml'V&it>J.ml\!dJ\Bt.J 
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Short Form. Corrected Copy Is An Original. 
Signature By Duplicating ", Process Is, An 
Original. U'YI<ited States'll. M ar8hall, No. 
21,708, 3 Jul. 1969. Convicted ,of two. viola. 
tions af the Uniform ,Code, aceuse!i was sen­
tenced to a dishonorable discharge, totaL for­
feitures, land" reductiaIX to E-l. A1ttrial ,the 
specificati@n,@f Cnarge I was described as 
"bribery," ~hich acCused contended· was in­
correct. Accused also argued that the specifi­
cation was insufficient since it did not allege 
that he had sought to. influence, an official 
decision or action. In pertinent .part the speci­
fication charged that accused Unlawfully and 
wrongfully offered, PFCGt". the expiration af 
term of service clerkofthe.division, $50.00 
"as compensation forserv:j'ces"to"be ,rendered 
by ... [him] in relation to 'an official matter 
in which the UnitedStateS'<was"antlHs in­
terested," namely, the finam:CIi, records,regard­
ing accused'li'1eave. There was, no allegation 
of a speclfie, intent improperly to,iIllfluence 
official action. 

.The COllrt noted that, th~. difference be­
tween bribery and graft is that in the latter 
the intent improperly to in/iilellCe official ac­
tion need not b~ allell'ed "nor' proved. The 
s~ecifl9ation in tliepresent elise, c?riformed to 
t,he model specification set .out in the Manual 
ari'a oovered ,all the elelllents of graft. United 
states'll. WileY,16 tr.S.d.M.A.449, 37 C.M.It': 
aq(l!166). "',, ' 

',' (If,;'-' 

, "Misdescription of, an .offense) !io,~s ,noti ra_, 
qllire reverslil ,.if; an;@ffenSll:,j;$l ,I\\itua);ly,·dll, 
S;Qri~e!i" ·and .. the. ) ac.cu>\ledi "Is 'not; Pl1ej'udiiced, 
U,'(!it~l!, ,Stp;te~! ·1l''1QII!1!!.v.4!lp • .$,Q.~."",.;, ,665, 1(1 
G,M~, ,~8Q .. (il.lIJl~);i,JI%!\ill~(ip,stal1t 19a)Se, even 

a§~,.UD,1~llg5It,Ii\I1<, it',~~"IW, ,sel,~~.u,", n,', ,,~el:,',"b~lieVed that 

4'~i)~~~;~&~~'~,~,'j,r~~:r~d~~~r~~~0~~ 
~!lJl ~)ij;~AlHiIt'iUl.'Pher, the law officer 
_J,m\~~M!P~·,the,alleglitions of the 
ImJ~QH\~l<lWM'9ritbl!&i~he ,maximum P\lnish­
Ili_~, \Wi,., ,,:t/ila9'l':a!l,',"ililent1,' cal to tha, t for 
~~~(;\tM~~lI'j.}~IMleJ,'e;fQrefound no prej-
'41~j1J1IH'J.; "It: ,:: ,,; ;' '" "'.' 

WllI'llMiM>fiGltt1eni 'afGhArge I'I'under artiCle 
8.O:!jjIQI4,p,.).'Ijj·\1.~1I1tpart 'alleged '!'tJhat accused 



"did A, . F fraudulently attempt to procure 
hiinsel1f to be': separated' dl!iomthe' United 
Sta:tes"At,myr Accused 'contended that the 
specification was:ldefective' in that.it did not 
allege"&n overt lact.' Congress' Ms Prescribed: 
no spe'cialformliQ~ specification; leaving the 
matter, in ,the s(Hind' d·iseretien 6f'thePreBi~ 
dent; .whoabcolld!ngly has 'auth0rized certain, 
short'forhlli' ,of' 'specification.' 'App, 6c",M'CM. 
Theseriorinsi 'ate ~egally. sufficient if "they sat­
isfy :the' genebalrequirement ,thlli1lthe 'lICcused 
be, ,apprised.of 'the precise 'offensel charged 
and'contillli sufficient allegations, of factt<!> 
protect' ,h~m 'against a secorid 'l'lroseciutienfor 
tlle!sarlle misconduct .. 'Fhe: Manuil!J: approaches 
theLprtlblem of:chal'glng:'anattempt in' three 
ways, . depending upon,whether:the' offense" til' 
ohargedund'er 'Rrticleq 8@;:which',deals withl 
attempts, in generah··'Q'r 'under a':speciftc 'ar~ 
ticle which\ in detming",a): particular bffunse;t 
includes I an attemptl't~yioommit: the offense ~ffS' 
& vi01ation of. the'article. In the Il)ltb.erHf».) 
stances, the model specifications! "pto\l£(li'e' 

all, ~llegatioll as 
one .llpelling 'the at,!;ltlll)~~:? ' ~~R~)8 ';~ 

(1891) , and satisftes >the gen:eral reciul&;~n:ren'ts 
of far~neeM' (\!i;fI~!taJlqflttO~':itl;jj iWhitliItilii'K. 
press"il'·le~lIl 'cortl!lUIll'Mr, '4Jllj)'biwiti(fflllt!A"<!>~ 
Yey' :l!actual illfern:ta1lt!l!~.rI1iPtd!lflheilimil\~w 
the wri>ngful.a:ct"l!nIty.'~Q1I~~~ 
sulYstitutes "for' :fpt!tlel~I:I!a:mfbIl) elHlhlHeWV 
HoWever. Where "tMrEl'" Ill' 'tl\\l)' .t~~l1i!1tlOl 
scription" of.jjl\el\tt~rtllltM'jj~I!!~'h •• a1M¥ 
partieu'larization ·thart 11th'atl'1!bhtili11ed)9IWiW@ 

. short form. may. perh8i\lS l\e)'i'l)1l;~~~e~1. ff' till 
pziesentcass; "however /(f~l!iud~IElI:1~~lll1k~ . 
fr0'l1l1 the 'servJil!e is de'tir\edlilil1a'1'tIW~r '!!'81i 
the spl!clficati@n 'inl issue"refEirt'M,tIM;%li~ . 
tempted, dfftlnse in '·!the' rqlvlgu!lge'd'¥' tIYii#(' a 
ticle: Allegations utiliziJlg. the langlla~~"\.' 
Iwr,tllwllt,.~1;lI~l!tes"i,\l~tilli~g"M\e)iJgllre/l~41r!'~~ 
generally , 'I:\affieiell'ti, If han J\cau8edq desir6$l 

8 

more' ·pa:r~icular.itYi"he caR' obtain) ,It· by ap.: 
propl1iate' plleliminary ·motiGn·or"tht6ugh' .in. 
quiry in the:artrele, ,82dllvestigatiom .' 

;." ,,',, ,1 j ,l',j "', : J ',: , " ' 

;'1'0 l?r,0ve th,e at~~~Pte4 fral,lc;tu\e~t B~pl!-rar 
tIO~. }rlalqpu;l).~el jIltr,oduced., ,e,,!idenqll, illdi­
cah\l~ tlwt /th~ l\(\clJ~ed's or~giJlal. dllt.e ofsep­
I!/:a~ion ,had,~~,en.,exte,,~e~to PJa~~.,up for .a 
pel7jod clu,ring. which ,accused was confined 
under sentence by summary GOllft-martial. 
Counsel introduced a corrected copy of a sum­
mary (Jourj).miu:~ial tiMet" Vlacating Buspension 
of' the period' ofMh1\nen:tent.T'he defense db­
Jectee!!' on." gro\lIidlitllat' the "erder (was a cor· 
rected copy and' there" \,viis no eVfdence of the 
GlIiginal; :that!:iliel~huineiJ.'t borethi!, f.acllim· 
iqe\ hOt theoi'igtnl1ll)~ig.J1Ja'tUre oNhe adJutant; 
a.1l.'d' Jthat'itlieexllfhft!liWiIS irtlmaterlal. : The 
Gb,iection ·wii~ )ovei''it\\l&'cl'and the 'exhibit, ad· 
nlli1lt!ld: in :evidelie'~hJlbSttuctiolis ihat'aRY 
i'lliferen~e' Mm!s~lj'i\.~'ilell(tha:t'fuilthll 'bel 'di'IiWl1:' 
:&tom' ·the.: doclllhlifi1: n\Joald"Ji\lJt i 'b'eoOi\sidl!retl i 
b~ithe court.: 'J.lhl!' Ol)lit1t.1ie1d) >fIliaijjllQl 'Milri!~ted' 
aopy : 'oll . an' ijfflbitllV.(jd'lj~M~nt i lie! "1~$elfr, 'lin 
Ol'iitinlll' Which"lllil\V1 il;(e> ,~mWwd .irltel· 'evidenc~1 
Without pre'li~ltJal'~lj:/r~~1f !lll'the>content of 
the' supersMetl:i,'Gi't\\!t .'l:tl!l8a. MOM. Likewise, 
tire . ~orllili o~'8Mthentiekt!on' cl>mpofted With 
the) Slll'vice ·regtliltti'~)\B '@hthe"sub'ject'(A'R:i 
3,lO·1O),' and\~thili:e''Mlln ulll, 'which provmllil' 
th&t signatures, made by a dupllcll.ting"·'PtQ\.' 
~~~~ 8,r,r ~!lf\si~er~,d to;,b~.~ ,~l\:p!ic~t~ Qri~i!\'jll. 
1,1~q. ,:¥Cl\;l .. ~hee:xl11)lIt 11\ ,the IIl~ffll\ti,~4.se, 
'X~,s . t~p!o4p~d ~:)iy . rpimeogr IlP4", '.\:q~,er~f, 
~. p,u. n. ~~t .. j~lI. d, i '+~!f.p., ~~. t.r~ .. t t~ .. e el' ... \l.'.Ibi.t, "!Y ... '1J1J.~m() 
~ate. r~ .• a.,., .. ,fi!]!t\iP~,\\l\ll.,~e .... It wa. s, ~J.)IIlI!!ltt~~~" .. '~,I,I't. 
t,~ I~?~,rt i?~la . )tfiat1, on .. 8.uchr~lf~pml\~r~.ljlr 
anmlsslonm evidence ,w~s, llot .. pr"lH?\\\\\l., 
Alternatively, 'tbe'Court hela: that £lIe r eijil it 
""as, 'not)elltihelW cumui&tiv:e,.':fordt, claivlfted 
1Iestlml:lnY:R$·tl>\thei)ll\eamng>.ofl"certatn's'y.in­
l!!OOS iui!.e'd, in' othev' reeoJ.fds) il'l.:dth&'·'ac(lused's 
tie) '&nd ·tended ,to ,'verifwdhe 'lE!I1~h" Of . 'the' 
ptu1ieii!lof oonfine'ment .. ' '; (,' '\r.ltiir~,I';'\il'·' 'i,: ' j'~.:, 
! i . " ,',,' -,; J <. < ~. J ,; "f I/,' .,~,,:,. I' ... ,' 
I ! ,~n his fillal inskuctiol)$'ori the merits,' the 
~,officer !n~tM~ ~~l>\~ C61ltrt;o:lhhis 'Jllievi<\\l1J 
1,I~~on""il.d~il',ei&l$tea ~halt evid$Re&'ijl,'t,d> 
\;l~ ,lIntb0ll111lfdd't&n4Y:to>.eiltabl!sh ithe,)n!$IfWI 
'IIil:~ah!.'liIlu)j)' tim!)"lelit~J in; 'JaccusedlsH[!fe<iov4s,t 



The Court was sailsfied·that this instruction 
fully protected" accused against' any'· adverse 
inference of '.,lnisconduct .. Howellen, ,:no in­
struction ,tbdtslIegard evidElnc8'of"uncharged 
m[sconduct, was, given, the. cGurt"befere ,it 
retixed to deliberate on sentell.ce. AS'I1!result, 
when, the case was before' the "bdalld'ef reo 
view, •. the ,board reallsessed"bym~tigatingthe 
di>llhon'orable ,'discharge to! a, Ibad-conduct, dis. 
chail'ge, and the COUllt was 'comiinced'that the 
board's corrective acthm cured the .. deficiency. 
Afllrrrled. (Opinioli by Chief .JUdge, Quinn In 
which Judge Darden concurred.) ,( ;': " , 

Judge Fergtlstln (concurH\t~liI"'Plb't' and 
dissentingiilpart'j: di:sagree'd 'Wit1\':it'h~!inac 
joritY"s ruliitg'that' thespeCificatfori'ro~"0hltr~e 
Uwa8i!Ufficl~n't1i6" allege :\.n'o'jfe!l~e,l,ltslting'; 
"How can if'filllirl'be 'said 'thltt 'aI~:tIWilft'catlori 
IIllegi1\.gan' 'CtttenlJjNo cb'mrtl1t iV1VidlilHotl"of 
this . Ar~jcl~') t~l'tlcl~;881' irS Bu1t\lmliii'tJ'Wheli it 
does n01ri6't~' than plead!aJI~k'aqJ C'bhelu~ion 
lind' does,ll'ot' cclilv~yimy· fa&tU\il~l6libhll~ti'()j\ 
ttlilf(ienlllfy the ','alleged ' wtoh~lf\acti?;''With 
rl!fiirenc~'toartlCle'83; JUdge' Fergus(lfi'J'lioted 
tWal{;,i it1\'e 'sampte sp~elftcatldi\ ' :l'6\lo#B, C1'tlle 
W6'i'ttI11:lt, of' tihe ,Code with" refe~e'ilicJ"1Io~9:ls'e 
\ie'i'>ril~entll~lbn and' pi'ovldesthitti,; to\Ha1~~e 
,1lwI~' (jlf~fiserj the "factsrrlaterilil [tb i!!i~blHW" 
ftlr·_'i!1'htlil!llJwhlcliIlN! represeil'tetl'li'lvC6nL 

,t.k~P .. tW:j1 ~~ijthj,~h~!.PXM~ fllcts. Illll~~.' p. :e,~t ,~~rth. 
~jllwf\~\ MfI«(I "lll"'h '..,' ',,]', .. ,' f ,.," •. 

9. (2160, M(J)M!)'\·I>a,wu(j)fficerI.MustcrIniltttuct 
()~, ~~!f •. "'¥lBM\~p.iIJThRr~,.Is .. Iil ... Ollll".Jil. vi· 
.d'''llc~.~"\Wt~~~e41S,t,q/l~* ·v. '8.a/ly, 
Nil·, 21"Q~.lli"§M,~»~.~1!e) hj~!p'!'la",l1c· 
~use4. :"'II§h~illt§fte~~1;>;fW~~J1I' aj~j,fe, 
th,ereby iIl1i:tct!iIilJ_itnll\Wllli~ ,ilwllil" \( alit, 
t~~). : ;!i.E! WI}A'i1,~JWt~PJlM,~qoi8BtI!llf\.i,lj)n~pl~ 
di~ch~~!!,\l, C9P..1i!l:~m.~P~Be·· "t~ 
y:~ars"II.!Id forf"~IlJ1<!(,.· oft ,'." t~~'11 
h~e ,pel;'uld.".,,,'u 1? iYit\ ~qk 'ill!hlq)pu/l8i 
. , The assault o6cutr'e'i!i~~tR~~~W1~cl­
ctlsed had argued with his. ;:v4c~Uh~&tJ{~ 
evidence indicated i~hat~~tV'iC.'1{fm)_'~ 
him, When separatM; tlitl! ~ViQ1;0t\'v'lftt!hlla!Jillt1i 
Olb ,his ol0.thell i lind; subseqU:(jfitl\ho~I}(ItrB)I~I. 
nllltl.!1n 'v.avellllel:! IJ, two-inch; '~i!t''lWJ~jd"WIt~/01f 
.the·,~malMntl!stilil'eproti'udingi.'''!'''j I!ldb1111(.R 
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At trial alternative defense wete;railled. 
First; that: a;ccused.did not Infiict the injuries 
and', ·second, >if he, did;, his actions were in 
self-defense., ,The law' officer refused! to' give 
an ,instruction. on self"defense,':assertlng, that 
'~tiheve was no' justiftcation or·,excuse::forthe 
assault:', He' also.instr,ucted, the.couil1t that,the 
injury sustained·',by,;the.victim amounted ,in 
law to grievous bodily harm. 

In this case; tI1e~e iwas 'som'e evidence 'that 
accused ;maY"!tave' ac'tM· II1i self-dMenlle\' The 
Court Cit~d the':"a'lfjii'{Wndlltitn'r in 'thee:vi­
dence require!li~nti"'~'f< mvtlf~'d)Stateb v.Rober~ 
Bon, 12 u;S'.e:M:k, 7,~9.'~1 6!M:.R. '305"(1962) 
in' fihding that. aecu~~d<was :erotatledto an'in· 
struction . on this issue 'antl l ll\eld :.that ,the' law 
officer"s refusal to' il'ivEl ;ali ':iI\B1I1'uetlon' ,was 
errorbeca'Use,b§ so' dOing!, he i Wli$iJaB rJjj)'ma:t­
ter'of'law 'tl!jectlng aeiluslld's'('del!iilnae 'and 
thereby f~reelosed the1c(JUrt f1'6m:' 'c6'1lslder' 
ing a 'fa;ctualissu.e. "Phe Coum JiIlUl\d that the 
lsi", officer! F} act in specift:cal1y' 'irtfol'rrling< I the 
court that the claimed defense waS' not avail' 
able. tQ aqc\ls~d was .a/l. imllropl!ri l)\lIllPval of 
the decision ;from the ,tl)iereof,,;faot, 

With regard to the inj(II:Y sustaiJ\ed byihe 
vfc~im,th~Court reUedon its 'decision',lin 
United States v.' 'lJeech, . T8U$.C;M;A:'l:2!Y, 
39 ,c.~.~. ~2ir(r969:' digested !692gJ1ts''7~ 
to,fI¥d\~ilt 'to, in.s~~uet 'thati.t~,~:.\~~urf 
amounted m law to grleVOUij boddy harm was 
~rr~r.'l'h~ )ssue({",:!t~t~~r: ~~:'~M¥/ C9"~ 
~titute~,~rie,\o~s; BOd,iay l\lIfJIP AlJ:l,9. ~eiJjlfMp 
tpe ,triers of fll.Ct'l • : ~', ;~.!·)fJ hid ·!H.!lMK 1):>;1",' 

, ,~CCllS~t\, "I\I~:<?! »'! ~llljl~~dbtlUI:~Jj s~i~\o\re ofl"his 
il. 

.l!i'tl~Ir" ,the ·of. 
ltWf El lly, . 

was 

, ,'!' ~ )', . . -,' ' 

l,',eyH~w }yas 
.r~tu'l),e\l, ,to 

;=!:!~~;~~::~~~~~~~!~:~~~'~';A. rehearing 'Fel'guson. 
, but djssent­

BPlllwC!1Pb.t i~$tle",,!)f' ·probable cause· for· ,the 
,."ae~zure, of the knife.) 
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Chief Judge Quinn (dissenting) would af­
firm because 'accl1sed used a deadJy:weapon 
and the evidence did not indicate a ,reasonable 
ground for apprehension of serious harm. 'He 
would also.uphold!the instruction on' grievous 
bodily harm as it was not prej udicial to the 
accused He'conmirred with Judge Darden on 
the issue .of probable cause for the seizure 
of the knife. 

lO.G18\dVIC)\i; ·UCMJ ,art. 81) Deliberate 
SelectiqD,O·f,Non-Lawyer As Counsel By Ac· 
cllsed Is A Waiver Of The Right To ,Lawyer­
Coun$!ll. Law. ·'OOIcer Properly, 'fIlUored In· 
struetlons Tq The Issues Presented. Un,ited 
States '/I. Adwms, No. 21,5'74, 11 Jul. 1969;. 
Accused was .found guilty, contrary to.,:his 
pleas,;of:absence without leaVe (art. 8,6)It!ld 
inde.centassault (IIrt. 184). He wassElntenqed 
to, a dishonorable discharge, canfinem~nh&t 
hard labor for one year, partial fadeLt\i(if.es 
foronEl year, and reductian ingra.cihi.;i 
finpings, .&nd sentence were ap,]!l'avedi~y 
board of. review. 

Accused' was apprehended 
German girl ' 'tMt 
sau1t.ep" He WaS Mll4:~~~It\f~~ 

they were 'f/"'fll.',,1l 
accused stated his 

The Court upheld"tlte'IJredft\M#_~il! 
statement into evidett(!eV;Wiw:thi!li~~Ur_i\. 
the warnings, accused'~ chiJfe'@j(jjJtt~ll\\l'amea 
deliberate ; selection ' and""waS;filwlfit'lJe>fi_o~ 
The CGlU1'tfound thatby"hjs',selC11ltl'anl1ottl\'IilW~ 
lawyer couns,e! h~ was knowingIY'1~~scj6ujh'; 
and intelligently Waiving his right t6' ,~U'IIIli¥¥et! 
counsel. ''1'he Court found 'no "&1I1IHi~6W.Ua~ 
existed in Escoblido v. Illinoi~;3'18':'u.S."4¥8 
(1964.)'. AdmissiOil of his\Jretrrai statem~i1t 
wasnotervoneoUs' as a matter of' law 'ana'illhl~ 
statement was "not tainted by procecilut!lli 
error." 
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Accused's contention that. the law officer 
failed to tailor his . .instruction ,ta the. issues 
presented was"rejected by the Court, The 
Court, after· carefully examining the law af, 
fieer's' j,nstruetions, found, that the'instruc­
tions correctly. pronounced' the law andpF0p­
erly co~related the .facts ta the paramount 
issues. In their opinion, the instructions were 
more than. an abstract statement of the laiw 
and were sufficient to satisfy ,the, standards 
imposed on, the law efficer. United State8, '/I. 

Nickoson, 1.5 U.S,C.M.A. 340, .85 C.M,R. 812 
(1965). . " 

,,( The Court d;9"fipder1'or,in the law officer's 
ipl!truciion .on 'th,e, ,cj,'1P9,sition testimony ,of an 
unavailable W\tn~,s~vrl1~' l!\w officer had in.. 
str\lcted th.e COU.f,t t~I\P dePosition testimony 
W1I8, entitled to ':t1;te !!l'merebuttable,pre~u~p, 
itipn that the ,W+t,IAWi~·,,~pellj(s the ,trlli;h,fiM 
pra! testimoIJYJ/~ ;J1hi'flin,atruction',haej" b~!ltl 
h.,e.lp, to be erronell..u. ~,A!}:JJn.fl~d s.~. (Ztes V,.' Grif-. 
fj.p,., ~7 U.S.C.M,A.~S,7i< ,$~,Q.M.R. ,~85 HIl6!!,) , 
H;0wever, in ,tN!h~l\,se,,"i~!\Htp.e,re w~re o.ther 
;witJ;lesses whe; t\I~tm.~~,:!\s'j:to i \lqc,Usep's Pres­
~pce atth~ c~iltWI.#q~QCj,)ancladditionalev'i­
dence exist.ed,astQ'iic;l~nti1i~ation of accused~s 
clotl1ing" the;i~rl!Rn!\l",uSi instruction was not 
iIJlluentilll,in rtp.e j ~9urt-martial findings and, 
tp.erefPre" was,,of '.11 non-prejudicii!l nat\1re." 

. The dMi~ibn 'of the board of reView Was 
affirmed. (Opinion by Judge Darden in:\whr~h 
Chief Judge Quinn concurred.), 1\ 

iJ'udge Ferguson (dissentingyatea~lte ill"" 
()ffl~er's failure to properly tallodlis'~'n~t'tU~L 
tion to the evidence and' to the issue~' ]irK 
sen~ed. Thelawbfficer,. he belie'ved','''diIF'ltot 
gO fa1"enough in instructionS' i:iHlitli~" b6<rtc 
tlJilt8d' confession when accused J\~d: ~bhl 
'l1i#y'l!i'. counseL 'Judge FerltU~6'rl' w~:tiltIriiJ;IJc\ 
lrrlirlt "counsel an: oPllo1'turiii;Y" 'fu hfj#ief1'the 
issue of applicability of O'Callaha.J~:1;':'·J1iaP/iJe'l' 
,(,~~61)",digested69-UI JALSJ);otQ(;thedacts of 
,this'rClls,e.,,, ,,'J',!:; ,,(I , 

~:r~~P.~~M. plilCISIQ~~:t,:~'~L,;", "", 
;,IRMt, f~1I5~V,'MCM) '!1iJ'\!'~lmiup'rilmeCourt 

1ulmitillAireas J·That\(CIlWl~.·· Sllar~hed i When 
Search Is MadeldIncldent JIlb"''Vaild' AllIrei!i~. 
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an attempt to)r~oOver two canceled· checks, 
thought to have 'heen,used: in, effecting. a 
forgery, ' the law officers searched the entire 
apartment. Inside a desk drawer a sealed 
envel@pe wasforind which'i wasmar\«id 
"George HarriscpersonilJi papers!' When: the 
6fflcersopened ,thts enllielope,it was, ,~ound to 
contain altered' s~lectiveservice documents, 
and thedool!tmemill"were" used 'to secUre 
Harris' . conviotr@n fbrnviO'lation of the Selec· 
tive Service Act ot' i940. The Court rejected 
H,rris' Follrth. ;!},~~p;~~efl;\ ,~ll\irr,and sus· 
t~~ned the sell:r~~ ~,s ,·.~1I1~ld~p\:to I\rr~st." . 

, In 19M, th~ ·:COUtlt !i'eliidedc:, ·the ' caseaf 
United States iV:' Je/tbVilbW:it'z;' '339 U.S. 56, 
the' decision upon which Cli)i~6r.l!lliaJ'ili'imariIY 
relied in this 'case. In !i/Ilwbt1ttlWitil federal 
authoritieS: seeu'l'ed anai'il~st~wa,l"l'an,t 'which 
they ~xecuted at' accused's" one.1iO'(nl! offill!!. 
At the 'timeo'f 'the al'r~s:tj""~l\e':offi'Cl!l's 
"searche'd the desk; safe; and ::fHe' ~ablnetsiil 
the officefot about"a:n hOur a:ftd lliihM!l"" 'and 
found stamps:witll'fol'gedovei'p~1itt~. At ac· 
cused's ti'iM,thestamps wete"a:tlmlttM into 
evidence'and the'.Suprefue'GoUl'tj in affirming 
his conviction, rejected accused's contention 
)~hatthe:warrantl\!spear~? 1f<M"upla;wf.ul. It 
was stated that , th~$earch 4e)l,within, the 
principle ,of, law' ,that: 'law,i"officers' have 
'" [t llle,' right' 'to 'search the place' where' the 
atresi ismatle' iti drder tofthtl,and'lleize 
things connected with the crime, . : ."", I . 

,,-.-, !, ;. ,..,.1 ",j ,'V)lf'l" 

), Jon thejllstantca&e, th~,~ajprity.'i ,~~m~nt.. 
'illg ontl;le Rabi1ww,it~'dQ(.IiBilll1'(,)'Btll,ted'I'fU' 

';;, :iRab~~Q~{tM;:~i;g~,}~j,:~~~~'~:;to~;:the 

~l.,.: .. ).§ ... '·~~.r.p .. c~ .. '~I~,'.n;n .. i'.£lNi .. t~, ... 'r~ .. ~iw,~.l.lil.~. :,'~.~t\ll')~.Vr ... a.e~1.~.;r ..•. k.)e:~ ::';$~W~~aljy' 'AiiJ#d'" .,:~~~~l~\;@a: r;t!la~)iS, con. 
,I, slderep< tl)iJ iIl\ e j(~osseijlnoJl>' oruhder 
'Hthe' 'l~onti"6']!;fi6f . 'e' 'i>~rs.6n: 'ar¥ei!ted. And 
; ,! i,t':W/l!B1onitne:JJjIl:$r!f Ilf'l!1ta1i'Ptopbsitl'onthat 
,w'~he),<DalifollJll'lar cburtLu,p'held ,1Jhe, search of 

'petitionerllirretitJ.ve ,h<')!iS8:Jin\,:this' 'case;, That 

4~~~~~I~rit~~~~Yif.',*li~ ~~t~,J¥int~tla~~~ 
,?',I'fOl'Hlli)['aoul'ts "in ,I this:, 'miie;,.ciln:. withstand 
Jd~:~J:\~'!~ml'icltl;,\\\W,i'~M'mal;~llaIysis. 

Jj!i/~~~:q(jt:l~t;:no'ted; "that' 'the rationale by 
lVilhi'Gh ,Oltliif6ilhiadsotrgh1l><1;o, uphdldl accused's 

,'j 
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convicticm was notsuppOl'ted:by 'a vJew,of the 
pur.pose 'and baclQrround of. the Feurth 
Amendment. Oll!ly last term, the Court in 
,Terry v; Ohio, 892 U.S. 1 (1968), emphasized 
that "the police 'must, whenever. practicable, 
obtain advance.judicial,apprpval of searches 
and seizur,es, through ,the, warrant procedure" 
and .that "[tJhe scope @f [Ili]search must be 
'strietly,tied, to and justified"by';thedrcum~ 
stances which ,rendered ,its initiation permiss· 
iible." 

. _" _, ". ',' _ : ,i _.\, 
'l'he, Court, next reiterated tlie" r,ule' that 

when ~n' arrest is in~de it is rea:s~ii~ble'IOr 
the, arresti!lg officer tosea~(l4~hel ;p!lr~on 
Ilirrested in order, to. ,':r~m(p<e.a1;lM:', WIIIlPQ!lS 
,that could, lll<ter,QB, use4"tQ,;~~i~l<,"a~f'~3t"or 
'esCape. Flll'therl!ll»1!e, ,it is),~Jltil!!llYI r~Jls<1Mple 
,fer ian aN'es!;ing, Q1illel\l' ,til ~!l",~p~,ifQI';,~a)~\!iJ\e 
a3y"ev~!l!\!lce ,o!Vlth~",,~r(jil;te~:sl"P,~J:Mo~,,~n 
,ord\lr to "WleveAt"i,ts cQli!celllll;rie!l!in ;qr ~$trac­
tio!l',,:'l'he, Courtltjl,en""'~!lt):<il.!l\, t<1dgiv,e;sp.eQUic 
:roeanijAg" to ,the 'filII/( that, ,a"islls,r,ch, incide),l,t 
to R!l arve,st can, extend, ,tQ! areas ':within. ,thll 
immedi/lte. ,,'cont!,ol"Q~ the, a):lrestee.V,nj,tlld 
,States ,v. Rabinow#z, 8upra.; ,'l;1he . ,()ouvt 
~tated: 

., 'l"1\~re\s ampYe Justification ',' .. for II search 
; of:1II'IE! 'a-Tresteels'petao!l'and·the atea'''with­

, in his"imtnedi'llit~ cont1'o1'1_co1lstruingthut 
P, h, .1lIlft{!11 to,"';,mq(J;ifd .t,h..~ 'WI'~a, ,{;ro?n,w, hi,Qh he 
mtgf1',t;g~ilPlIlSe.¥lllPi{\ qj, a,,'W~ffPon or d.q-
8truc~,tble e~,Le,~c.~ii:f ';:1'(1)'[,"')"""" '",' , 

There is' no cOIDj)arable' I justification, 
however, "Ifb~. "1t'd(l!t{fha1~l~sejj,~b'h:tilgr;lr&dms 
other' than' tha<t[lWhtcla~im0MII\/f§!:ClYdm.ws .... or 
for that for all 
the 
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419435, 16 May 1969., Oonviction : wrongful 
possesllion'of marIjuana (art. 134h ~ontrary' 
to plea. S~ntence':' BCID', red E-1, 18 'tt\os OHL, 
and TF'.' , Theevidehc'e est&blisned :thalt' at 
about nildnight two' Inllit&ry pOliaemen; While 
cruising on' a range' 'road' 'of' a verY' r~ihiite 
area of it 'military'reseFvation.' noticed three! 
men standing: near':a p/irked autonldbile. The' 
autom(ybiiJe 'WliS i~~ebgIlM:ed as'one that,illild 
oeen 'banned froth'llie" post. The' military 
pollcemens1lotltlMJArid req1lesMd' eo:~hof' the' 
n1~n t(fl',!%bd\'(e~ hi'll! identificlition"eailrd; Ap­
P\\l'en'1lIY'°Mii~~eii;dattit<a:cted 'the "attenti'C!lh", of 
the, \)ffi~"'xi$!1wl\'eW'hll)',\'f,umbled'" i~l'0uiltl 'tnyiiig' 
to gekhis, w(allat andliTDcard' "out: 'bJ;;1l'$ing 
j:u§t ,qlJ~rl:!!I}i\q:tl§~I¥.W}N S,thin,kjnl!'ii~,J¥lHr,pal 

tll!\,kafC~, ''1~" 1,Jq~},~,,'''Hsed ',on. e:,;1ia~" ~IW~II"tP"d, 
~:~~~~n~~~~~~~:,n~/~'Ts~d~iJ~9); t 'f.f\V~~~ 
and upon his knoWledge of the #e mtce of 

th~ u., e" '<J"f. :2.i1l,*,,",ijj~!\,1;la,,' 0, n, post',',~':,f.ll:~,:," !',;bu
, J',' pect accused ,of smoking marijUl\nW' , l~ipe 

was se'ized, accused was seatche,,'~ 'd, a, 
pa'*~1t\T' \;l)\;e~ Jdetertllined ~o' e'6\\~ltlh){, lt~'I­
j i1h:'i!a;i "Was'''~ohfiscated. 'Ther&Qifflje\jJqiii!cu~\!di 
stk1lildl"tiIS' thglniH! tarYp6lice tJtia1m~ee,hlitll'b!1i61\i 
in lt~~\WJe bEife~e l1ltdr. that tHe [ll>a~~e'1!lMM~1). 

FUtt'thjjl'm~C¥IlI' 1!bet iliBllcha\\\!asl'Aonv~Med "tM1t 
the vel!ol111dellt~ewi11lh:attm0.tiused! s lacimiaJ, 
sf611sct@ iM\g4.t~_~let!llii"volui1tl1vy, 
and theref@l1enthadllweQlIIci!i'lidid.,not err'hi !fil:lt 
iustll"9tilli'}lI!h\i;rJ1~Wl11M;lv>olulJ.tall1ness~ Of,' 
theNld'lniasibnlimlihj£~~*I:l!)liI1J,etVlI1w~H ' 
JiJ • SI0~;.A:If:l,$.8llI&2I1~.q)}l\iIi~piS'4:8ji:(1il1l681)'.' ,,1 : hi, i I 
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At the1lrial,t!:laJ.et!lunsel anntilUnced that 
accused? s ,'pretriaJ;restraint had' ;been changed 
from a status "of,re&trictioh to,that 'of con. 
finement, without an.Y' limiting .Ihstruction by 
the trial judge, pntheJpdint, The Board ,stated 
that" [t]he 'evil iacobVious-without gUidance 
the court members are left free to ~pecula.te 
on the lIeasons'fol'1 escalating the 'pretrial 
llestraint of' an 'accused', {e'.g.,' IIncharged, mis­
conduct.;; . h~'" ahdir'consequently purged the 
error biV' reassessfug:>IlrreJ'sent'ence. 

AC~llsel'l ne~t,; ~9,\l~~~~(~~BJ Itdmi~sion ~n­
to, eVll;\~nce 9f IlPfWf\1Pec,\a,1 c~lUrt-martJal 
conviction was erroneo,tis in that l'eview of 

, ," - ,>' ,) \"1,.' .','(" ' ," . 

the conviction had, not ,~~r,.cqnwlet~q. Ac­
cused referred to the recent amendment of 
article 69, ,U8MJ, ' which' puov:ides,that: 

':notwithst~n<ltngArtic\~,+giiI9f t~e Code 
(pr~vidip.g M finiilityof !ijroceedlttlrs; lind­
ings and sentences); fhe'ftfidlhjts or sen­
tence in, a special 'cotlrt;lMar'tililil:"cas$ which 
has "been "nnally l!eli'lew~d,'r but, "has, not 

, been reviewed"by ,a,C;ourt.¢;" MilitarY Re-
view may be vacated or ,,)Ju)di,fied by the 
J udge Advocat~, General' oh 'the grotlnd, 

, ,inter alia, of error preilldicial tp the sub-
, s€ailtll).n·!ghts Of an I\¢cils~d. " " 

.' , ' ,,',' ,,', ,-' 

,I 



2. tUCMJ, art. '32). Lack ,Of Adequllte AI" 
ticle 3e' Investigation, Requi~ed 'Rllvevsal Of 
Accused's "Conviction., BniteiJ;,Stutl!8 ,v .. "Ga;r'n­
er, CM419,976, 26, May 1969,.1,Conviction:de­
sertion ,(art" 85ry, ,contl'lIl'Y to. plea. Sentence:' 
DD, Flli50 perma f@1'18 mos,lS mos' CHL, 
and red E-!. Accused was initiaHy arraigned 
on 27 Septettlber 1968 at which ,time he moved, 
to dismiss the, :charges !based"on the" fact that 
he was',dended, 'a, ,speedy, triaL, 'J'he law officer 
sustained accused's'moticm,,,but theoonvening 
authority" following ,the ad~ice of his s~aff 
judge ~d:\i8c~te: :t~~erseil 'the laW offic~r'sde­
dilion a~d ditect~d the,cQurt .to rec6nv~rll,iln?, 
proce~d ,with the trial. Subs~quentW 'ac~us\ja 
was cOn~ictedof <Iesert\on. ". ,: flU', 

. "',' II j'" 'i':'l' _'), .;,i:);) 

The Board, in finding' aecus$dlSISp$1ill~,11n'dal: 

:,::O~::rj;d,,~i~~t~,'~i\~, 1~,·:{,'~,.tJ1i,~~~\,;m,M,e%;!}~~~ 
thofity ,cc;mfC!rr~d' ,\1iPPi){'llml'4~~~ ~~;fj'(t~J; 
par a.6'1 f, ')I1JC M"j,95:h~JC/lInli'lw:a\l" Sll tiilfieda1ll:u~ t 
his action' '''was,j,ustiftet!l, !!s(!I!!;tiia~tel'!~ojjl~~w 
and fact." " United' Stli.teh'!ll 'iali~lIim!'¥1"l:{U;5!C. 
f.1,.;,.. 530, 88 c.kit3~8',(l~6.~).,'~:ffl,;;;:;:L 

27 ~~~\~;~~~ l~~~.lh~CJ:~~::!;ri~!!d~il~df: 
mil!l!ltl<IC!>f. ,the charges! because 'theitec;W;\;s"h@ 
"~~l'i>likli i >aM' adeittt!l!te Article '32 j iil'Vlis:tttaJ 
tI6H.'J\1'l'9'\:.bll!Y~(li'dthe record" <il'sct~\j, 'i\lh~ 
ladk)cl.~I"~4di~d)!i;l'!'l~'·sworn 'sta'temefits 'or 
testihl'on\\",>I!!ndcAA&'aih(l<l:lut'il1'WM' cleat' that a 

, 'Int'ra-
was 

Mt ',the 'dil'te 
of,'tlie' 'an 
article; 82" '!for-
mality, 'but, is' 
nilwtial pr\Jceedi!il:gg'" 
comply>' 'With' its 
approprihte' 'relief, '61" 
vi~tibil.': United' States " 
M:A:' 1z5,'!f91C:M:.Ii;~'()l,''', l'd~lh ,,;,,~.,"'~'I 
tii~!»8a~lh~I~~h~tt~e, ,~,~, Q, ffiK~~~~ "~\lW,iliru;i 
demal of the' defense mO~lOn, WIi,~,,Jj)j't~I~'mll 
and prejudicial as a matter oflaw. 

~i'" !l\U; 'Jj< ,: i"','·:\·, "'I~)!1 :-:.";yJ"J' ·;!(,{Td, 

.aIh~,,;a<ilard )·n~J>t!, cOl)sidered: ,the, .,e,ot)l1~11iWj 
autl(o;l1ityts! "ililtion '.!n:,1illtqusing "c,ertli!llirH,qo,(lIi$ 
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mem.bers. The,recprdrejj;ee)ted:thatlw4el) the 
court reconllel)ed, on 25 ',Noll~nr\ler,lQ,(la, a 
l)1embel' ,of.' the court whO' hadbe,en: Pl!6Sent 
a,t t4e 27 ,Sep,telillber 1968 session h,adl been 
excused and, ,h,!ld"dePllr,ted 'the Post" Ci>1)c, II 
rout~e tra,nsfef ,to, ;E:urope with,lea;V!l:iel!.c 
route. 'J;'heBoa~d.:relying on ,Uni.ted$tate~:;v. 
Baysen, n· tJ..S,.C.M,A, 881. 29 O.M.J!,.,l,4,lf, 
(ll)60), whereill it was h~ld that .aroutine 
tr~nafer of 11 law."offiQer ,after arraignment 
did, nO,t ,constltllite ,a valid reason for el;cusing 
hill) and,su!l~nj;).Itingll new law,offlc~r over 
a. def,ense ei;Jje!lPiOJa,· held . that),t\le'CQJ,J,M~nLng; 
aut4Qrity~s ,actiOl!."WllS ,erroneQ\ls:and, reQlljv6d: 
vevel'sal of,. theb4Ql)v4ction. 

: ThefjndihIW!o1f.:~uiltY' andsente\lceJwere set 
asid~ and' a~ehe~riril( was ordered. (Chalk, 
C~J:; Fraiicill;J $:', ,l!oW¢urrihg; 'Collins, J:, a:Jl~ 
senHrom J\\\~illrllt'~":: .; , 

, <, "';-(f' "1f'} ~,.'~ .';n_,~ >~_i' 

V.TJAG 'AcTioNS lrnnER ARTICLE 611. 
UCMJ~ . , :'Jl,'; ,Ii';'!,\'( ~.;"-;t: ,: ,:,,1'\ ',i' 

I ,(V',' ,". r~Y.r! i';' 

1. ,Exclusipl!. Q;li \W'\~~!lqe .of the victilm.:a 
bad ,.reputa,1{ibJ.\, A91' ,ill~l1-lf,eflj'nesaon .self. 
defePsejsaue: ,ltlld"Yit9\!ltIQl\ ,(j)~.the aCClAAed~S 
l'igl}ts' ,when 'Jil!vea~igitwg .officereli\ited ,II 
statement from the"lIc,clllsed ,in, t\:le I\bsenc~qf 
appointed defense counsel required valca,~,iQn 
0:f;ac~tf8~d's cil~vic't!oJ 0:( " '. .". 
ConvjettoDsetasldk " ' . " 

'o,!-; to"~ 

. 2.,A,nattempted,yvithdrawlll 
inconu;nan,<;l' qt, ~4~ ari,gil)at:~~ 
thqriW~s" ambiguous, in 
par,t, action,,: held to ,I)e 
modjjicati:on ·of t~lli 
tenc~, J,A.i:;tv Jl,SJi'QW' . 

!~~~~~~~!~~~~~fwas ~6nc approved' 'lIen-
:eon siM 

JAGVJ',SPCM 
.-:;,i,',,· ,')1·., ,'. "'f " ,Ij:' ., 



.,A0 iwJ 

bribe a military policeman)ona charge of 
wrongful possession of marihuana required 
reassessmilnt of the a p p l' O'V e d sentence. 
JAGVJ SPCM 1969/224. 

5. Specification which fails to allege that 
alleged dest~uction .of Government property, 
in violation of Article 108, UCMJ, wa~ either 
"willful" or "thrilu~h neglect," f~ilsA<?allege 
an offense. ,Gonviction set. aside. J,AGV.r 
SPCM 1969/227. ' 

6. Conviction of' wrongful disposition of 
military property set aside because of reason­
able doubt that' the alleged disposition was 
without proper authority. JAGV.t'''SPtM 
1969/233. ' ."..... 

7. Accused, folle:wing lawfUL ,apprehension 
by MP's, resisted·search whichM·Jl>!a !attemptf 
ed to conduct. Conviction of ,rtlllistlll'll aj>pre, 
hension set .asidel; apprehension )(iimp6s\ition 
of restraint) .,was accCilmplished,.priliit,;tb"ac­
cused'sllSsaultlthe record eleatl\y!,$howedthe 
e'llidence did llfIlt support the filildirig$.'lTAiGVJ 
Sl?CM,,1969!~83. .,>, H, 

'S:C'erlvihtlon of treating! S4p~rlbr noh­
co~tri!ssiohed officer with cont~i#~fl\~ ~~~il1g 
to ,him "I'll get out of bed wh.ail t am:!l:ood 
antWli~~,;' i~ vl61ation of Article .9~Qfithe 
'ttdi\:t'J';"set aside. Senior Ncd testified' that 
accu\f~ti;(it;~4a. ~~~~ sleeping in~ralri'ee ~,ar­
racks, • W$S' \ilia!!).' blallket and did not s'eelifni 
whenlt,h,elrN;~~nt!lld him to get up, thinking 
hll,W;\\S JII>!'WiW~~f!iil<y,oi<ljllgdu ty. Accuse<l.was 
not ,dil!J1I1j1P'rll:t~~IlAe!!,he saw who had ad, 
dl'essed~.h!illl'ilt,~f.llli0!ilo:opined thatacc.used 
had nQt ~nJ9~~jlJAHjdSetliorwas speaking. 
KnowledgI!:H~M~ '~_'9.n ~ whom disre­
spector'Il'!>~~mllbj{l,t~.~~ed.,is an element 
of the etliltll~Et~~,~;Elv,idence'did not 
support 1969/ 
172. 

9. '~lIpers) 
'tF~'I'1i;j!)otp ·.l'~t,u,rl,l 

:J!JOl!if!l!ls"")J:P,dh~ 
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was improVident; C(!)nvictlon of willful dis­
obedience set aside ,lesser incl'uded' offense, 
failure to obey lawful order, substituted 
therefor 'and approved sentence deemed ap­
propriate upen rea sse ssm en tby, TJ,AG. 
J'AGVJ SPCM 1969/199. 

10. Conviction of willful disobedience of 
order to remove loop, of string from hole in 
earlobe set aside. Government didnot"estab­
Iish beyond a reasonable doubt that accused 
failed to remove .the string within the time 
limitations established in the order: ;JAGVJ 
SPCM.1969/241. 

11. A courtomaTtlal does. net ,.havethe 
power to laterally .reduce a '.nom'commissioned 
efficer to, a ,specialist grade; 'onlyM' much of 
the adjudged sentence as .pro'lided lor, reduc­
tion from Staff Sergeant E-6 te(.thegrade. of 
E-4was approved. JAGVJ SPCMl1969}242. 

12. Omission of the word "gene'rill" in spec­
ification purp6rting to allege violation' of law­
ful general regulation prol'iibiiirti possession 
of alcoholic beVerages In certain areas re­
quired vaca~i~n ofconvicti\1n, urider Article 
92(1), Ulilt(!d,:st/l.~e$v. i{oepke, 18 U:;lCMA 
100, 39 CMR roo' '(1969). ViOlation of Article 
92 (2) could not be' substituted since knowi~ 
edge oftha regulation was not alleged and 
proved. JA.GVi SPCM 1969/245. ' 

13. Ev,idence offered in extenulI!tion.!· a,nd 
mitigation that accused was very"druMF'at 
the· time of the charged ·aggravllited, lasst1lPlt 
and willful damage of pri!Vate, pl1QJllerty,dn .. 
dicated that ac.cused:s gUilty rJplell)t(;)" .these 
c h a r g e s was improvident, ,St!er,~llIt 'icourt. 
martial president failed,to inquire'into provi­
denc~ Of thep~~I,I~1J Q43:r,g!\i.Q~;jYi)lml).I'\Il;1riage 
of pl,'lvate;pljOJil~Yi'lfi;~,~~i~,,Qh!#:~eQf as­
sault, (ArtIcI!lI~~.'wMii_j"e4llan4:$PPr<\ved 
sen. ,i.e.llI. ~.Il ~\l\(jlllfl4J~.; .' mmt.~.' ~P\\1'I. ,.r,eassess, 
m61!;t hXll;r~A.Gt.~liS~~, ~969 /247. . ' 

t~.~;~~.~~~.W~i.t.iLi'fA R Y JUS-
",).,;tJH~~~~.10,ta!~tfJH4 ,'~ikn l;; i" i', 

)·,Mi .• ~,J\lMtiir'!iloll'it~o~tlt$.'Mart~llI, 1969 (Re­
.v~s.e'<\~.JiII..'iItIltel'$gdel1B1IPReglster text anG! 
thlnMIil'WitlDl P.fIli'llting Clffice text· of" the 
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Manual.· for .. Courts-Mavtjal, .. , United States, 
19'69 ,~Revisad), eur0neClullI~ .. omitted article 
·42b· tvom.the Unifo~mG(;)de·i()f"MiIitary. Jus­
tice • appendix. Judge advoc,ates are advised 
that an appropriate notation sheuldbe made 
in their Manuals as follows: 

.• "(b)"Eaebwitness ,before··a courtcmartial 
shall .be ,axamined . on oath." A formalcorrec. 
tion·@f:,this"printingerror is ,pending. JAGJ, 
22·:,JuI.: 1969. ), 

VII,'MILITARYAFFAIRS . .oPINI.oNS.-, 

1. (Contracts 5, 29; Officers' i4'7l"E~ecut; 
Ing .or' 'Approving The' Award·: .of, Con·tracts" 
Defined., ()onfllct·.of Intevest.(]:onsldered;lPrDp, 
sr .! Channeling:· .of ElbnlnlttionF'Plfooeedings. 
The question, ,aroa,e" whethslt'.'llunrerouiw. per. 
sons' who'make.a,;val'iety"Of~m'k ICQ~tribll' 
tioill! M\iVi\i'dlthil assem,blw,bfva"PltocUll'snlent 

~:;;~~f~;~l~:t:q~J~:!~a'~¥:~~M~r;~~t;~ 
throul!'~,1t suborcMnate .s0ll1Inllnd I to"l',Ctll/¥ 

l.~t.ting,., O.f It con.tra.c .. t .. by. ,(lno. t~. er, ~~~m.a. n~ 
~~,~Id be required to file,.DD l"ql'lll ~1i~5.; li'llr/!~ 
gWPh21, AR600-50, 29 J:un.196~,as chaJ,lged 
.~Y·. G~, 1~ May 1968, and C31 j) :b~~. 1\1,68,. ,re­
(/9}0~s, cmain, personnel to sub11;lit~tatem~nts 
~~ ,~IJlploY'Pel\t and j\nall~i,l interest Nnc1lld­
ing 1)1) Forw,<lM~): ill'0r4er~lIvold con­
flicts of interest. Among .the affected person­
nel are ,thoslf.whose idritles land. responsibilities 
vequlve them, toQ;grellels~'jlldgll'i$ritin making 
0:, government. detllsion".I~I'[lntl!lltbig a"ltoverir­
mentaction inre'g'l'Ird'11I\i> 'Y!l0n~ltctilri~'ol' pro" 
'Cllrelnent," which' is .'. delhNc!lI~ ~\~llll\nibllig'dl' 
a.pproving the award' (of) rt!ilntw:ctsV" Jrhe: i!rt4 

, :,.'1 I, ';;:;'I.)J,{9f1lH')'Hl rHu.1~0"1 

I) " 'Frequlln tly li1il1ta:ryi'liffiil~'bjltlil!lllri'$,lhtil~e 
Olt ~he 'particular facts'of!,'tlie'''cis4l'j/it'~l(IIIt~, 
and . beelulse ofspae«Hilllitat'fun§ 'lillS< In:iiiJ/iIL 
ways. possible' to ,'restate all 'of' 'tl/€ 6\i'eWf1~ 
facts"ln 'taigest:' A~corlIirtgly;'jlfdg'l!I, ~\I~o> 
~at~s~hould . exerfl~~ . ca~tiollln, ~JlIlIXI~, d~­
elisIons digested' heremt'o' dtJlterflretliitl~lt~«­
tiona. As a general rule, copies of JAGA/opln­
lolls ~lIIllbe.,fhmii;jhedl,Ji<udge"a:dv,ocate .Dflfees 
!b,y" the ·MllItarY".lAiffairs 1 Dllvision,,'J AGO! lupon 
'l'eQuest •. JAGA,'1963/5lt6.6;: 1611.Ji)eo; ,1963<. . c;. 
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quirer . requested'lruidancQ a!h to. i ,the .. proper 
interpretation' ,pf"the .latter.,phrese.He· also 
pog.ed,a.seriesof siitulttions .andasked whetber 
they involved conflict$.:of interest on the ,part 
of . individuals il)volved in "putting together 
of' acet1;airilJprdCureful!htpack!l~e." Finally, 
th~, iriquirer'WUgl'it'a~ opini,op respecting. the 
a ut h or i t'y,Qr cIJrhmanliers ofsllbq1'dlnate 
ST;RATCOM' ul1lti('iiatellited' '~niither 'hon­
STRA'rC6Munit~ to initiate eliminllcHbrt phi, 
ceedings under AR 635-105, 17 Jun: i9'68;' as 
changedb~ ,01, 25.0ct,,1968. '" 

the .tudlr~"·4hYocate G~ne~~1 con:~luded 
".,' ': •. ' • \) ,j" d'"!il . , :,' I"," 

t;h~t.the, ",1M, "elS~\\~flp'g" m\l!l:~~. ,"si8'/,1jll;~~" 
and IS apphcaille only to contractlng, . .olli,~ers. 
The phrase "approving the award"of con­
tracts" be .. con'allililed i~)N'l)lv<is: any· of' the fol­
lowing functiorisirf v(l~,' executh:m of a 'con­
tract, ('2),.a;ppriiQah"of the ~ecution .of a 
contract a'ta,;hilghellq,lavehln the'· chain· of 
command, thail:~hlifCl!ln~vacti!!i!l'ofl\cer, in'those 
instances 'wMre,JtharA!'ltteddilerwces Procure. 
ment ,RegulatllinsdproVlide' that· the contract 
does not becoming binding '·\IntH !I/mch 'ap­
p.roval (se~. AS~'~i :r~1(l5.2,l, 11'14 f3r) , ~be de­
C.IS. ,i. o.n,~p<t ~~\l ;.!lIl .. !? r\,~.Il:} B).f' ;s,.!l.,c.I1. ,)R~C1SjOn,. t .. o 
lI.wl)rd a Co'\lt,~II~. ill t4eJ XI'~HF~ '!I'tter. those 
necessary.p .. ,reU.ml. ' 'n, l\ry., ,J?h\l.f!l~ .. /h"rep.}.i pgr. ,ess.ed 
to the point thi}t"i} ~9HM;!lrt,.mIW be award~d 
(. e.g . .' .a)?P.rova, . .<?i.{!~,£.rpiW .. lr~.i'lwll,t .progrll/ll o,f 
ma/nng d~te~mll'lftJl~)i\w'~: ji,!lamgs). , ' . 

With' l!espElalll ttl, Jtlie'cbtifiict' of 'interest 
querieS/ iJT,lie Jiltdlllel1AthT6~il:te' General' GplnYd 
1ihat i!IU!yllrllt( 'WhIG f~semblesi' apr0cU~emel1t 
1!Iluiklljf:e ;JlMfiU<P9~rrg"stoek·.jn 'Ii:i cG!Ul1alii(jr 
,w.hh!hI)~ (IIII1f1Amijll(lj~' being-awarded the ~tlli­
tr@itl j~'Ve~IJ eYlceUntet's a· ebnfiiC:l!'i;of'in~ 
;~~Im~~~~ ~lc~1iflictW6uld '1ilJtewlse !lCCUr 

c\/lro ...... ~' .... f~h'&b .. ,\Wis.'. • aqlfell.. taw. ard,of)lth'Sl,contra. 'ct *6 '4tM~YI, A iaonflictofllintetest .would 
1I1~ '~~ fl~escmt where an individual not ow,u-

l~a~~f,~'~~6~\l~~J:: ;!e~ietil!~r 'C:~ 
~~\~§ <Moc1?::lri:. thl'corii~anY .. after'i~fs 
ii#arried'"fehe'corttract involved, if tHe" !il\ 
'/IIWati~lll(lt» ')l'etli.hls aconthiulng' ihteF~IIi)l!ll~ 
~b1!9ifadlntjj!s1Jr'a'tlc!>n" 'of· . the "coli~raJ0~~i,~II') 
~tbitltt$d'iJtis: lntenthm··to pllrchllSei'1t1he)~ 



at the time he was assembling the pl1octli'e~' 

ment package, or (3) would not have pur­
chased the stock but for knowledge he gained 
while in the 1?!9C,~S~ pi ,assett\b,lil?~,t)J.r ,,Pro­
curement package, ~t ,was noted tha,t 'm ,a 
memorandum,' da~.4\<1, \J'ctoqe~:1,96~1;;F)J.~ De~ 
partment of Derense General Counsel ex­
pressed his view that, although each case 
must be judged upon its own merits as to 
whether a conflict of interest is present, 
where an individual owns not more than 
$2000 worth of stock in a widely held, listed 

~~rpofllrtati~n" thr~~)if?,~Iq.~JlP7~~ ;t?"b,3iroi~'fh 
conc., " 'rJ' 

" " :~ ':i ",:f;.';_, ;;~r:\c II ',,-n:. In'~.nlll'I'' 

Respecting" tihehquel\Yabout l admirthitrillth,e 
eliminatioIl!":~'10ftlbell$j ';I1h$' ,J udgej&,\d.v'0C1lM 
GenerahstatetlJ tkiatu1lJhe alltlllniitiY'ild!(i)'jj 'ilke. 
pl'ocedures ,mimtion'fld. <in' th(jilnq\l1m!lAs,:$t\Il~ 
paragraphs 2-5a an'dwb," :ARq allS$(}/l}1''Huji41di 
Under these provisions, the Commanding 
General of STRATCOM is authorized to 
originate a recommendation for elimination 
and forward it directly to The Adjutant Gen­
eral with an information copy to the Com­
manding General of the appropri(l.te army 
area. These provisions also permit a local 
servicing general court-martial convening au­
thority to receive recommendations for elimi­
nation from attached USASTRATCOM unit 
commanders. If that convening authority 
concurs in the recommendation, he can for­
ward the case directly to the Department of 
the Army. The Judge Advocate General also 
made several other observations. First, while 
subparagraph 2-5b, AR 635-105, sup r a , 
speaks in terms of the commander "exercis­
ing general court-martial jurisdiction," a 
commander, who has had his military justice 
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martial"o@nvenirtghall'bh@ritYi' Wh()m~' ,tfi!>r­
ward the icase'directl~'.t0 the\Depalifmerit of 
the ,Army if hello@nc~l'$):ln) th~,: reoolnmellda. 
tioni, ~br, elhrtinatlon,bThel'ev, would, ;,be. ;110:1,0b­
j:ecthll'l.', ",to ,Iil&:ving i 1I\!t'llj)~qiltUI,te:. ,USlASrI1RIA T. 
COM commanders forward elimination,:lIl1seS 
througll the,~:rRAT.(X)M I;e(l.dqul\~ters, put 
041y, iii" tho~eiri~tllri1!~F\l~i:' /thiire -Is':no 
adJrtillistrll'i,t yeSs ""\Brf" '~r~~ro~t,'P~HIi'i~~hk' 
to' ;\'drilirtisti<JiAv~8~.iffl-!!~r~e ',ma:tte'r~ 'Wit,!!" a 
local ser'vicihgg~tl~f'~ 'l:\J\Jrt!fu~Hlal' cohvel1~ 
irtg' auih'6rli'Y" '.)'~(}*,"'196i1!"al,!"9 "'2'~ 'M r • "1'\+,0" a, 1969. ,(,; .. " ,',;", 

2. (Courts Of Inquiry 7) Request To Be 
Represented BY' ''1\ {'FUlld961oniil'lnDoes 'Not 
Comport With AR 635-105. A lieutenant 
colonel, 'who ;elected to ,app'ear before a show­
cause' 'boalld"reqllested·to,,'hll;ve appointed as 
his courtsel·military,¢ounsel in the grade of 
full colonel. The Judge Advocate General's 
opinion was requested as to whether a full 
colonel must be assigned as counsel for the 
lieutenant colonel. The Judge Advocate Gen­
eral advised that subpara. 3-5j (1), AR 635-
105, 17 Jun. 1968, does not so require. In his 
opinion, the phrase "military counsel of his 
choice will be provided if reasonably avail­
able" as used in the regulation, envisions a 
request by a respondent for a specific, named 
individual to act as his counsel. A carte 
blanche request for any "military counsel 
who holds the rank of full colonel" does not 
comport with this interpretation. JAGA 
1969/3950, 9 Jun. 1969. 

VIII. MISCELLANEOUS. 

Articles Of Interest To Judge Advocates. 

requirements handled by another commander Loeb, The Courts and Vietnam, 18 Am. U. 
as a matter of administrative convenience L. Rev. 376 (1969). Copies are available from 
anq. who thus does not routinely "exercise" American UniVersity Law Review, Massa-
general court-martial jurisdiction, nonethe- chusetts and Nebraska Avenues, N.W., Wash-
less meets the criterion of the above subpara- ington, D. C. 20016. 
graph. The opinion further noted that sub- Ning, Due Process and the Sino-American 
paragraph 2-b, AR ,685-105, supra, provides Status of Forces Agreement, 17 Am. J. Compo 
that recommendations for the elimination be L. 94 (1969). Copies may be obtained from 
forwarded by the originating commander Fred Rothman & Co., 57 Leuning Street, 
"through channels" to the first general court- South Hackensack, New Jersey 07606. 
fli n' . t:~i\~,l :]~t~i'"!O 0\l1ITJ.1IF19 TJ.13MIII9t:nror,) i;:~ .. nr,i'8 (J::Trly\lJ * 
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Phillips, Defense GontractFinancing Under 
the Assignment of Glaims,Act, 10 Wm. & 
MaryL. Rev. 912 (,1969). Capies are available' 
fram MlI;rshall-WytheSchool of Law, College 
of William and Mary, WiIliamsburg,Virginia 
28185. 

,-;. { 

Note,Executive Order 112,,6: Anti-Dis­
c.rimination ,obligations in Government Con­
tracts, 44 N.Y.U. L. Rev. 590 (1~69). Copies 
may be obtain~d from Fred Rothman & Co., 
57 Leuning Street, South .. Hackensack, New 
Jersey 07606. . 

By Order of the Secretary of the Army: 

W. C. WESTMORELAND 
General, United States Army, 

Chief Of Staff 

, ". 

f ( :~ I\"J \: 

.<;: (" i I (I (; 
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Official: 

KENNETli G. WICKHAM 
Major General, United States Army 

The Adjutant General 
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