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1 (169b, MCM ; UCMJ: art. 90) rLaw Oﬂieer
Properly Considered Secretary . Of The Air
Force’s Ruling. Accused: Wag! Not:Prejudiced
By -Board. Of Review’s. Dacision.:Secretary’s
Denial Of Accused’s Application For Separa-
tion Was Lawful.. United: States. vi:Noyd, No,
21,642; 15 Aug. 1969 Accused was!convieted
of ‘willful disobedience of an:order!by. Colonel
H, his eommanding officer, to Ay an instrudtor
in:an-F-100 aircraft witha stulent pilet, He
faces ' dismissal, forfeiture of .all'pay and:al-
lowarides, and:confinement ‘at’ hard:labor:for
one year. The F-100 is a fighter plane used:in
Vietnam, @ndi,a_c_cused believed it would have
been. an. faffront. to . [hm] consclence” to
obey the order,: - : i

 AftéF qulu‘hﬁérﬂy gerving 'in the An" ‘F‘orce
for a nuﬁlb@i‘ ‘bt yéars aéused deVeldbéd a
belief in “hurhaniéth,” and deseribéd hirnsels
43 & selective’br d‘i’S‘ei‘im’matlng conﬂclehﬂohs
obJector thht‘ if; b‘ﬂe%hb 1s “ndt - hnl‘vé‘rﬁal
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HEADQUARTERS
DEPARTMENT OF THE ARMY

WASHING’f‘ON D G. 20310 28 August 196‘9

paclﬂst " He is not opposed to all war, but he
believes that the cotifliet in Vietnam is an
unjust “war ‘and for that reason he cannot
partlclpate init. :

Accused’s ﬁrst aseugnment of error was
that the laW officer . and the board of review
erred. in. ruh;ng that “there was no jurisdie-
tion by either. a genera] court—mart1a] or a
Board of Rev1ew . to determine whether the
order was rendered unlawful - by the prior
erroneous action by the Secretary of the Air
Force in denymg ‘the' acéused’s application
for separation or reassignment on’ grounds of
¢onscientious obJectlon " ‘8o far as the first
ass:gnment of error was ¢oncerned, the Court -
found no merit in the attack on’the law of-
ficer’s’ trlal rulmgs The record, contrary to
aécﬁsed’s ‘tontention, demonstrated that the
law offices consldered ‘the’ Secretarys ruling:
severtl tlﬁiel during the trial. He did not rule,
as aceussd contended, that he had no suthority
to judge’ thé ’]eghhty of the Secretary’s actioni
as affecting the' Iégaht 6f Colonel H’s order.
On the Cotitih: “;?, he speciﬂcally noted that he
not only had 3 vér,’ but would not hesi
tate to'assért it, 1t‘appeared that the’ Sec-
retary 8, actieﬁ Validated Colonel H’ -orde

Ag to the a.ttack on the board of. rev;em .m
the first assignment of error, the, Oeu,pt Tper-
ceived no prejudice to accused. Th% Board in
its opinion indicated that the sta,f? J}lqge ad-
vocate had, considered..18.: of. the. )9 assign-
ments of error presented to: himyrapd it ex-
pressly “adopt[ed} ‘hig eéﬁéltas?i‘ﬁﬁS’y’HAs neted
by the Court, since’ thé é‘t’ %ﬁg  advocate
inquired into. the 'c¢oxy thpn ég\; he Secre-
tary’s dlspemtmn -of,ach g‘edfghapplicatmn for
the purpose of: detein an:lngﬁ the legality of
Colonel H'elorderﬂw 15@@;‘ #hat the board
of review: alsb tﬁﬁ‘ “jhrisdmtwn” to ‘de-
termine | th %2‘%9 n,.O oazrd however,
then. refentét:; goppnmn in United States
v Dy §8CMR-917: (1968), in which it
higld” that"theU TRifbim ‘Codé of Military” Jus-
ﬁice!di " t“ t!s V' Jurisdiction to, rmhtary
trik una‘giﬁff oq «m ew such admmrstr&twe de-
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' termlnatlons.” Desplte this conﬂlct the Court
noted that at this stage of the prooeedlngs,
the exact bagis for the board of review's de-
cision was. not really 1mportant 1nasmuch as
the remaining Judlclal act wag, to determme
whether, as a matter of law, the Secretary’s
ruling rendered illegal Colonel H’s order to
accused, Since the Court’had the material facts
before it to decide thls questlon, the first as-
gighment of error afforded’ no- ‘reason to re-

' turn the case’ to the board of rev1ew

In h1s second as31gnment of error accused
contéended. that the Secretary of the Al;r Force
“erroneously denied” hig apphcatlon for sepa-
ration or reasslgnment “as, & consclentmu:
objector.” Exemption fromﬂmﬂitary service
for any reason is a matter o 1eg1slat1ve grace,
Umted States v, Macmtosk, ,:288. U.S. 605
(1931), and the Constltutmn nelther confers
upon, nor preserves, to, the ind1v1dual a right
to. and military. servme because of compulv
sions of his consgience:. ‘While Congress has
prov1ded certain exemptmns frorn the obliga-
tion of service, the issie in this case was

whether the go;nstltutlon commands that ag-

cused, a pers})n Who entered the military aerva
ice voluntaril : -and who voluntarily extended
his tour, be' al yed to ‘capt off his mlllta,ry
status beeause’Congress authorized:. 3 cla 8. f
persons to claim exemption from 1nvoluntary
thilitary ‘service. “Answering ‘this quesﬁmn in
the negatlve the Court: stated: - -

1T he person ‘who voluntarlly assumes
“'the military status, but later develops ‘con-
- 'dciefitious scruples  against” such 'service or
~vparticipation inarmed: conflict, is in: a radi-
-.cally: diffepent position: from the person who
’ Ahaa. su _geruples -when, called to serye in
~ the m1 W 135 g gerts em as 4 hasis for
' ex’é 4erviee’ Ththe “tage 'of the
Iauze s'rulaierﬁ%wmbe'imemds ke piepril
. ate: Way‘s wtﬁthnud:mmdangsmngamsbasm e

‘ qumremenj; ofsth: . iy

.ithe. cage .0 $

“of the c’.lairgiii b ﬁ%? & ‘
- "geedrded’ Ithé"n Yol

- obedience ‘to- orderst WHIBIHMH,

and unworkabls,: or‘ltheﬂ‘mdlitaﬁy nssd(ﬁfor

his. services ;rnust Jbe .compro gd,& @)j;;
. to.the extent of asgigning hi u,tgf;
regards g’ condonant wit s co e

“In" our opifilon, ‘thess -differenices bty

Saﬁft @ﬂk@bié 8
THeone!

civilian seeking to avoid military: service
on the ground of conscience and a military
person claiming relief from milifary duty
on the ground of conscience Justlfy‘dlﬂ?er-
ent treatment by Congress. We reiterate,
therefore, that:.because. Congress has ac-
cord civilians subject to the draft. a.right
of exemptlon from induction on the grounds
of :conscience, it has no. constitutional .duty
to grant a serviceman the right to be sepa-
rated from the service or to demand reas-
signment to duties unrelated to combat to
satisfy his scrupIes of conscience,

For redsons that aré’ apparent the Secre-
tary of Defense.premulgated.a directive to
authorize separation of in-gervice COIISClentl-
ous objectors. DOD, 1300.8, 21’ Aug. 1962, re-
vised 10 May 1968. This directive was effect-
uited in the Air Force ’by the provisions of
AFR 35-24, 8 Mar. 1983, Parag'raﬁh 3'of that
regialation provided: “Claims:-of-congeientious
objection by all persons, whether-existing be-
fore or after éntering military geirvice, should
be judged by the same standard:” The Secre-
tary of the Air Force, argued appellate de-
fense counsel, erroneously .assumed the:regus:
lation .included: the conseientious .objectoraiop-
posed to all war, but excluded the.gelagtive. ob-
jector opposed to an “unjust’ warsuch as the
Vietnam conflict. This mistaken @ssumption,
they -contended, led the: Seeretary:ito.deny ac-
cused’s. application fore ;'semra’qion from - the
gervice. r}g .

Since Colonel: H t’é’étfﬂ@d%hat ‘he gave ac-
cused the order® ‘oftly - after acelised’s applica-
tion for separation had been turned down, if
the Secretary!s,degigion, was illegal, the order
it generated W@,q,ai%o illegal. United States p.
Gentle, 164 USCDA: 487, 87 C. M B., 51

(1968),:1 Cgum asspmed wrguendo that the

con ‘w%} 1>;¢xémption from, military; serys
" ice wohlﬁ‘ ly ‘to selective conscientious: ob-
L Haolof: S congressmnal exemptlon Jiw-
%%?ﬁ‘ ARHNES dhly'to elviliany’ aﬁd’ Wi

f-%}“' ts* intetition é‘dn ::‘,,
A Werdons ‘already in'tHEYuilts
35 '?tfno‘ted hoWever ‘the Xi’f' PorCe
gplles Brily *to THeEBHGAR
?ﬁcﬂbﬁ’ 'dpposed to Al *Wa’i”‘ISi’n L ad
doded Hewad only! &dElti FBUDY:

f-h%‘idia

- not fall within the regulationiand; n@nsequé’ﬂ'ﬂ‘t




I ly the: Secretary’s: .denial of hlS apphcatmn for
separation was lawful.

The Court next reJected accused’s conten—
tion that the different treatment of in-service
. conscientious objectors deprived him of equal
p"r,otectio_n of the laws. His argument, stated
the Court, took ne account of his status as a
person already subJect to m111tary orders and
dlsciplme : : :

Concludlng' that the Secretarye ruling on
accuSed’s apphgatlon for eparat;on was legal-
ly una[gsailable, the Co 1eld that Colonel
H’s order was lawful, Accqrdipgly, the deci-
siont: of the board of review, Jras. aﬂ’nrmed

‘»(Oplmon by Chief Judge Quinn" in whlch
Judge Darden concurred. J udge Ferguson con-
curred in-the result.) - b '3s.=.f‘-' -

2, (566 MCM) 'Rehearing Beﬁ? eA,ﬁeneral
Court-Martial Was Invalid Because It Lacked

oy JJurledlction. Convening Authori id Not
‘' Have Good Cause To Withdra harges.
United Smtes'v ,lemmg, No: g1gdyi 32 ug.

1969, E‘q lowing his. plea of gui ty, bo; @ igl'garge
o;f deseﬂtlox}, Lw;uthg 1ntent 1o, st rgportant
service, ata. ;-ehe rmgybefpre 4 genei;ﬂll,qpurt-
martml, eon\rene Ak, Q@{{llﬁ Pendletbn; (Jah-
fornia, ‘on 21’ h&* 5(8, }@f&(ﬁuﬁd \yaa
gentenced to a ba dc%\ducﬁ discharge; “total
forfeitures, and corfinéitendiithardlabonifor
one year, The conveningiéaithonity, while heé
approved the  sentencejrlispgentled teksantion
of all portions-thereof: forfﬁﬁﬁmmmﬁhs,*swith
provision for automaticiiernissidniulibsniuch
as.accused: expressed avdeslralitdirsariéoin
Vietriam, the convening authoritpiotdentd ae:
cused restoréd to-duty ‘as ef therdatd ofiihis
court-martial. Accused is now: 'ser;\ﬂimbmh
Vietnam. - b L

AccuSed's original convicti.on st ‘CarprBaii

. |

dleton was reversed by ‘the board -oifiiedie:

for errors.in:the record. At the tima. of tHd

board’s decision, aceused was. confined: é;t\:’ﬂ\i‘d‘
Wus8,: Naval Biseciplinary - Command, Portss:

midunt,; New :Hampshire; Pursuant -to: the-dfy
réctioni:of; «the:board of review, The:Jullge
Radwoeatm @Ganeraliof the:Nevy ‘referred. the
0 ag.ﬁe gbos: rthewe@nwéning huthonty 'The :latter
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forwarded - the. record’ t¢- the Commandant,
First Naval District, Boston, Massachusetts,
and . recommended that a rehearing‘ be held
The Commandant, First Naval District, refér-
red the matter to trial by a general court-
martlal © : § :

Tr1a1 of accused proceeded through the pre-
sentatmn qf the charge and. speclﬁcatlons to
the court., Defense counsel. then requested an
out-of-court hearlng at which time it was
divulged that aceused 1ntended to plead guilty.
The law officer, however, in inquiring - into
the providency of the plea, discovered that the
only reason aceussd wanted ‘to plead guilty
was ‘because he did niot want ‘to go back to
Catap Pendleton for the retrial of his case. He
therefore did “not accept actused’s plea. A
continuance was thengranted-inasmuch - as
neither side was prepared to. go forward on
the merits of the case,

'Thereaﬂter, -the Commandant, First Naval
District; ‘withdrew the case: from the eourt
HIS aetion, in pertinent part, was ‘as folloWs

[I t appearmg' that after the accused

. had ‘asgiired . the trial counsel that a

- guilty plea wotuld be ‘entered . the Taw

‘officer-. . . announced that he would not scs

-cept the proﬁ'ered guilty plea, and it futher

-appearing: that the evidence mecessary to

establish the offense charged. is not ava;tl-

- able locally but is available at the situs of
-the. orlgmal tmal ¢ +_the entire

returne Cmiogrd i
ggr zonsidgrdtfona{m %%g%mﬁe%dlgodﬁ
“tiop™
TR ITR, : "': £ a sy FRE S
The ’Jssqes;ykn; i g&m}t? o éned at, Camp
1

tll’?e égﬂmﬁ%&% r .J{! %on in, this case. In\ ;

g;‘% jz.win%si‘li US”CM,A 459,.

) % Y 19¢ s the Coutt stated:

0, ﬂ"ﬂ“ W ghold that, once a court—martlal

-1 Jnedh Gorivetied to try préviously ‘refér-

e ned%hamhfes, ‘they may noet be: Withdrawn %
niby: ¢he .convening. -authority: with. .

yGouse,t (Bmphasis supplied bt _%@nuh ol

The\Court in: holding' thatigooﬁdﬂ mﬁ’ew&wm
demonstrated in this ealle,byrefdrredstolipains
graph. 56b; Manyal &om@:qimtéimdﬁt {ial, sPhicH
in pertinent:part, providedol, a8, eawbﬁ RRCTA




}iting ¢osutnption of alcoholie bév eryges
| Arm Veh‘.: ’lés arts. 128 '_n _92 respec "‘vé
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-] “Proper grounds for the withdrawal of &

. spectﬁcatm;r include .:, .. tnsufficiency of

, o.wa@ q& o epydence to prove, th%spemﬂf;atwn
mphasxs supplied by the Court;)

After rewewmg a stipulatwn of faets, the
Court concluded that the Government had not
demonstrated that there was_material evi-
dence’ available 'at Camp ‘Pendleton that was
not available to the First Naval District. The
Coutt, “thérefore, held''that sinice good “cause
was not shown' for mthdrav#ing this case, the
subséquent tfial at Camp Pendleton was 1n—
valid ,

Smce accused 1s currently ser:vmg mr V1et-
nﬁ-m, the -Court -did not believe that:further
proceedings in this case were. waniented: The
decision of the board, of review ;was:neyensed
and the charges.dismissed. (Qpinien:hy:Judge
Ferguson in which Chief: qudgeyQutnn cenctw-
red.) T ATy A TV AP

. Judge Darden (dlasanting)isconsldered: the
actlon of the Commandant of the; First Naval
District. uust1ﬁa;ble,napd:meﬁ} in derogation of
the rights of accuséd. H&'believed the proced-
ures {;fqowedi N ﬁtl;e& i onsistent with
the dinectiol ‘G fhe CH tiﬁ United States v.
Sm%tk, 16m¢JqS_ b 85,214, 36, C. M R 430
(1966) ;i -and Wkitey hStute& *v.u Robbms, 18
U.S.C:MEA0 86 ee JM"W; ‘

69:2° .TALS 3)“'3,‘}?:.[51\

3 PM (140m(2Y i

Adduced Statément ThpF

Evidence. United ' States w. rzit eburyNo.

21,896, 22 Aug. 1969, Accuse] *was S nx)ripted

1:)1?i stitlking a V1etnamese na %a] n t

witha Yifle angd vwlatlng i regu ii’: ?:;l
s
)

11'31

m’{ il ih

Accused was 11}1terrogated three, times. in a
fqur-siay ,peg;p,q y.an agent from the Crimi-
nalclmmslueetiom Datachment, On the first
oegaston; faceusedidndicated & reluctance- to
speliltabontithd AlIEgeH offetsbs! At the:second
internegations heﬂepemﬂeallmmfumd ;to make
any. staement and «the kritkrview:was. bermi-

nated. At :the:third, interviewsafter: prelimi-

nary advice as to his vight, bosgemain; silent

and right to counsel, accused engaged. in: ‘pon-
versation with the agent and. this iconversa-
tion led to an 1ncr1m1natmg wrltten state—
nient. This statement was admrtted 1n ev1-
dence at trial

' Wh1le not dec1d1ng whether ‘an accused’
assertion of his -right to. remain silent at one
interrogation insulates. him from-further in:
terrogation in the course of an investigation,
the Court here was satisfied that “accused’s
refpeated reliance upon h1s rlght to ‘remain
silent made it incumbent upon the agent to
désist in his attempts to gét the “accused to
talk.” The Court therefore’ Teld tha,t the pre-
trlal statenient Was 1mproperly admitted in

evidence e |~

L ‘.f‘.;,-. -s'i gt

The Court next reJected the Goverhment’
argument that the admission of the statement
was 1ot préjudicial because accuged’s  testi-
niony at trial " ﬁstltuted a Judicial confessmn

ord’ prowded 1o ’assurance that accused w’dulci
have testified as t6 these offenses if his ‘stiste-
ment had not been admitted in evidence, “the
Court was unable’ to conclude’ that his trial
testimony “was’ ot itnp‘elfe by the ‘&P rof.,
United: "States 'y, ”'Bécrc?imgd 17 U 8. ¢ M A

598, 38°C.M'R. 896 (1988}, "

Smce the period of. cenﬁnement for the ofa
fense had expired and since:no punitive diss
charge: had: been-imposed; the Court could
perceive ne useful purpose in: prolongingiithe
procsedings by a-rehearing. . Accordingly,«fhg
d¢cigion of the board of review: was;nevsrded
and itheicharge. dismisged. (Opinion byaGhist
Juflge Quinn:in which -Judges i-F.ermmmﬂ-
Parden concurred.) Haamatitien

4. PM (140 MCM; UCMJ art. 31";‘@‘&1%"

‘;_.

approprlatmn of a fgpue&qi%
ﬂeemg the scene e:ﬁ‘ansa,‘ Jond




 pivah acciilad price to  HHE MR

tetmediate appellaté authoritiés affirmed the
ﬂﬁa‘ﬁlgs and sentence without, chdnge,'

The facts’ 1nd1cated that on 28 Aprﬂ 1969
Agént G, of the Office of Speclal Investlga-
tlons, was informed that a serviceman had
been f0und dead in g field about’ four and one-
half - miles ‘from the' base Physical evidence
in ‘the'drea indicated that'the victim had been
run’ ovér by a car. Numierbuy ruts were found
in the field leading to ahd 1401 t1ié spot’ where
the body wais’ found’ ‘A gént G"learned frotm’
the local sheriff thit i passerby had- earlier
obsérved a 1954’ or'' 1985 Ford, with 4 hght
top and dark’ coloréﬂ‘%d 13%11&1{ on' the situd
where the body %dﬁ“&i% véi'éH“ Later, when
he again paSSedl,’ 1tHE FehIdE éone

sotdoidw | an rrowiignn

After returning to the bage;: G‘- learned thaﬂ:
the victim had Béén With accused and ‘two
other - aimiéﬁ‘g%(?ﬁé*‘biéé bug day. He also
learned ‘tHet REduRsd" Gwiled a 1958 or 1954
Ford, "Whith Was blud or"black with & white
top. @fsﬁ&ﬁﬂio&)‘ed’ aldciised to the ordérly roont
and, without ‘any kind of warning, prosesded’

?@*ﬂ’} pecused,: He. learned that,*@cpuqed

% ;Been, the vietia on;the p;gew,p% h A
uaﬂf Reol all}m a-nearhy, community.: G thew
apkedémeeused: if, he owned .a 1953 or 1954
Edidnmbich was, lighter .on the top: than on
tb,%hgi:miq,@w whether it had been stuck
the, DYeNIUERYERING. After receiving an af-
ﬂrmﬂhw%ﬁnwms@x stopped. ‘the questioning

becaggq,iegis sﬁﬂ?&}ﬂedu I .had reason to be-
lieve. tha cyg,gc}] could be.a suspect,
and.I gt Infwandide. gﬁmnge:on his vights.”
At thm;pg;.m;, "ggsed, to hls oﬂice for

a5fe 4 .M?}]Hr) wérnmg, ac-
cused angwerqd;ug rw}ﬁiw\mm Agent G
and; then ga Ve ngkimisntliag prgivial, ﬁtate-

ment to. Agent B HebaMestlo %dsbhm mf £
pregence,. Acpordm uRUAE0 50

alraady in toe;udﬁemtq g
statement . wag. ‘ﬂdwtliedwimﬁ‘immi %ﬁn
defenae, aounsel 8. obmati@m.o&muemh@ibbﬁm‘
" There Wad ho qhé’s"ﬂfe&i”ﬁ‘m“fﬁ Oopbhie il
ﬂ[‘i!@ﬁé’éﬁfj

.20 1069, digeitad 6 11?»9.1.&%% ji'

Parii 27:60:21

tion: Thﬁs, if & hild Tedson to'suspect decused
4t -that time, ahy gtatements to hith were in<
admigsiblé in evidence, Azticls! 81, -UCMY.
And, sificé' néithér G 'riot B ihformed accuséd
that, his prior unwarned statement. could pot
be used agamsft hlm, the, stateplgnt to B wqul_g
11kew1se ‘be | }ga mlsslble

m,tﬁ(% tat[qs v, Ben-
nett, T US A,‘97 21 CM.I 223 (1956);

--Under_ theheirdumstances of thig+ cnse; the
Court felt that it was unredsonablé to ‘¢con-
clude, thaftx G, did, not at the time he, 1n1t1ally
1nterrogated accusgﬂ,{at least sus’ec‘

_“e*f he scene of an aceident withdy

u‘t

s

"ifho {ties. ‘If e did riot,

bellbved that Be should have and
('% eld WS ent1tlbd by law, 64 proper
yé“fﬁn’é under arflcle 81 ‘Failiré to. Warn
rest 'H:ed n re; udiclal‘error. United. States ER
.‘(i‘ ;‘Q“&% ESGMA 408, 87" CME, ég
oldingly, the demsion of the boar
5‘]‘{' 'é?fl%;“ﬁ’ I ﬁ Srded. A rehear;ng may be

Muv ".sf-
1n
& W?f{ g Ferguson
J;m%i(& :

Lb\‘
Q{umn cong’Hrred .

% Judgmsl)amdem (dlssentmg) felt. that ‘the:
facts, weremdt so-overwhelming as:tof conelude.
that Agent G suspected aecused-when he first
started fo mterrogate him. Since the ev1dence
was ‘suscbptible of different interpietations,
firial detérmination.of the conflict shfnld ke

remained ‘with those who had thé“faéﬂ&ﬁhdlﬂg ‘

power, United -Stittes . Schufer; 18- UGG
M.A. 83, 32 C.M.R. 83 (1962). .~ *

RTINS
e B (73, :

.MCM): . Fatlure :Of::Brégident. To
Tailor ' :Instruetions: Constituted: Reversible
Error. United Stades v Medilibter: No: 221162,

22Aug4969,-$ﬁ0ﬁgﬂj Sé{rerﬂl *ﬁﬁxtters Were.
pre&en'isedwéﬁ- _‘," \ged %phalf_;in ftigation

B0y

' C;'{J;resident

faﬂéd t@ dra,w th,e-'ﬂ“'“ fon-¢ copBt-m
bexs thereto in any, manner whilegeliyer:
his presentencing instructions. fﬁuchﬁwaﬁ er-
ror and, under the cweumatanges,;memdﬁ,@ed
aceused.; United. States, v:: Wheglons: 1T, J1i€.-
ML 274, 88,0 MR 72 (1967)%;4(&5‘.'6&51}6‘&@%3

o Wystngle) 1841.8:CoMIAY B Sid

(it (e didcivtorof tHbib:



1.._,___.—-—————-
States v. Cutting, 14 U8,
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reversed.. The Court of Military Review may.
reasgess the :sentence or .order a. I‘Qhearlng
thereon. ~(:Opinion, by Judge Fergugon in
which Cluef Judge Qumn coneurred)

that the pres1dent’s fallure {6 draw attention
to the mitigating ev1dence ‘harmed accused,
for had the court been'st’ mformed ‘he did not
believe they would- have lessened the pumsh-
ment in faver-of: accused. Co

6 (48¢ MCM) Availablllty Of Requested
Couusel Is Decmion To Be Made By The Con-
vening Authority. Umted States . Willwms
No:"21;845, 22 Aug. 1969, “Non:
was appointed by the' convem‘rrg“authonty, (
defend accused before a speclal ‘court-martial
on charges of possession, use, a.nd attempted
sale of marijyana (arts. 134 and 80, respec-
tlvely) “When accused expressed interest in
obtammg a lawyer he was. taken to the base
legal officer. “That 1nd1v1dual 1nformed ac-
cused that lawyer-counsel was not reasonab]y
avallable, The guestion, apparently, wag uever
submitted to the convening authority. Theré:
after, :adcused was advised by 'hig‘appointed
counasl: that he:dith not believe: that the gdpvd
ices: of“ flmiryerfﬂvere neeessery e Ml

ase legal noﬁiper, '.Asrjwai{ §¢?“?ﬂ ' “mm‘ui' ¥

127 (1964) :

+1 ThéMarual for Courtsl-Mb}malg Umﬁed
iStates;+1951, indicatés thabithis “anitial:des
termma{tion of the availability: of requested
‘},eour;seheghell ‘be. made: by, j;he o gvenmg au~
y ity—and further provides
s 18 sTibject to revision by his next su-
&Q‘mn ity on. “appeal by or on_behalf
ﬁjﬁm ﬁ‘fﬂ‘ . ' mphas1s supphe §)
ad derpoo], 4 USCMA 561,
1t 5 YMenual, supra, paragraph
%l‘fﬁm't‘erpretatlon of ' Code;
isé‘siﬁﬁpér‘tédv y review:of
; pﬁtitlon -of \Habeds
ezcerm%ﬁﬂﬁm ; v, 19390 1 US: 108,94 L
A, 691, 1, 191 rRE HIRBQ); Henry o

é%

: ,110@8@% 1TLB 20040 (Oh 24 Gir);, (“1943)#

-lawyer counsel .

. While the burden. is normally on the
aggrleved party to _support his. content1on
of abuse, we are loath so to charge one rep-
resented by untrained counsel when. congid-
erm%' a matter of basw statutory entltle—
men

The Court c1t1ng Umted States 3 Kelley,
7 USCMA 486, 23 C.M.R. (1957), re~
fused to invoke the doctrine of waiver ‘of legal
gounsel since accused had not been represented
by trained oounsel Because the facts were
sufficiently srmﬂar to #hose ,found, in United
States v. Cutting, supm.tt}}e Court. held that

rewersal was requlred -Inasmuch as accused,

had. been restored to duty a rehearing was not
deemed warranted. The ﬁndmgg of guilty were
set aside and the charges digmissed, «; (Opinion
by Judge Ferguson in whrch Ch:ef J udge
Qufinn concurred.)” - SRt

Judge Darden (dlssentmg) waa of the v1ew
tha,t after accused was, informed .of the,rp(l:oe
cedure for requesting a lawyer to defend himy
he:made 4 dehberate decision to. keep his ap-
ppmted Qounsel .

’7 (140, MCM) Admission of" Incrimmatlng
Statemeht T Et}fdénce“ths Prejudicial Error
Wiiere Propet 'Wirniflg' Was 'Not Given Ac-
et Tnited Stated ! Phifer, No, 22,052, 15
Aﬂg“ 1§%9"’Co‘htré}ry %o 'hig plea, accused’ wagd
chiithiot8a brd€sertion’ (art. 85) and was séfid
tétiod foa’ d‘ishonorable discharge; forteitirl
ot $B®‘ ¥ér montht for 18 months, énd ‘boﬁ’ﬁﬁéﬁ
miént at iard labor for the samie Perisds &l
board of review ordered a rehearing Bdcaiise
it was of the belief that accudell W ’B;jéﬁ’ﬂéd
to an Incriminating custodidltlh%ewm%&f ty
an agent of the FBI withollt:m¥tadsving e

ceived the benefit. of the propey Farnings.

" FBI agents ‘testifidd tHAMSRBIIa8itHeted a
building SupetiftehasiteRaDSARE 401" that o
persoti residing i WisdWiNaSasne dpartient
“pesemble ] - +oRUNHIRHIERT sHotograph.”
Upon ‘enitein#efndiapamsinett. the  agents dis-
coverediindbundfamasipradatakeried and: told-
that thatpbipadetmtwBadiidghnts,  decused Whi

asked fiot, idenpifiti WtSaTf s Eldo responsd Wk

“Aamgy patlieppstion “what ig, your
t#ﬁmﬁ%ﬁ&m%ﬁwﬂ “James, Phifer;”,



Accused was-placed under arrest: Agent 4
further testified: that accuged would have been
placed under arrest even 1f he had not given
hjs true name, ,; ‘ : :

“The board of ‘review, relymg on - United
States v, Alhson, oM 419542 (1969; reported
in 69-9 JALS' 8) held that the admission of
this’ eV1dence was prejudlcmlly el‘t‘onEOus The
Board stated

We are of the vxew th,at where a law
i enforcement officer confronts a suspect
“whotn 'He' veagonably belf éve £0'be the per-
“son he'inténds to avrest, 4 ‘ciistodial situa-
_tion requiring appropriate. warhings - exists

from that moment on, even ‘though the

suspect is- formally placell:under: arrest sub-
| 8equent. to the initial: confrontation, - '

‘The Court had no doubt-that e Béard had
resorted to its factfinding tﬁo‘wei“‘ ‘#nd made
a factual determinatioti of ‘the* ibéu‘é before it.
The Court stated: that u‘ndei‘ the%e circum—
stances '

[W]e are boundg tp p 'qu; ﬁa,ctual

determmatwns of the bog %"
unless such conclusiots
Y eapricious, 80 as to a'mtmnt Eo tm leuse of
>dwcretwn * [United States v.>Baldwin,
I’ZJUSCM.A 72," T7; 87 CMR...386
bt ],967) 1 (Emphasm 8 upplli,e disby: the
oo eugt‘) 5 S
@nld;h@(factsubefore the Court, 1rb a8 unable
!gayrthp{téthe hoard. of review’s fatual inter-
pretaztwnm i /arbitary and s capricious,: : The
deciglon:of.the-hoard . was therefore affirmed.
(Opinjopr bysJudge Darden in which - Chief
Judge Qumn and Judge Ferguson concurred,)

‘ ; _ jgl United States

. Keaton;, N g& A ‘ A,qu,,l%i) ;In. ac-
cord with - ‘hig,ple i ] ﬁfjg was, Qonvgcted for
absence mthpw;uf’ % s a0d was. gen-
tenced to a. q;gn@gwmmm@mml fors
feitures, eonﬁmmm’ﬂfmm&emxfgngem*

year, and . redu@ﬁ,?%@wh&ulnwmtxmhstm

grade. The conveninguauthenity /sedusadiths.
penod of:confinement; toi Tmanths alheshaond
of review, then reducedg;hg, ghgnerabladigs
charge to a bad-conduct - dischange;(‘ Freemsroaon:

G,overnment Was '

Pam 27-69-21

At the beginning of trial and before -enter-
ing a plea, the defense moved for .a dismissa)
of the charge on:the basis that accused had
been .denied a speedy, trial. . An out-of-court
hearmg Tevealed. that on_1 March 1968 ac-
cused had been apprehended by civil authori-
ties in Florida on an armed robbery - charge.
He remamed in a Florida Jaﬂ -until 14 March
1968. On: that day he was released on ‘bail.
His Army status was then unknown. On 27
March 1968, however, accised was taken into
custody by agents of the FBI as a military
abgentee' and- was returned to the Florida
prison. On 29 March 1968 a hearlng was held
on the robbery charge. Thé 'cise was continuad
until & July 1968 Accuised was returned to
confinement. .

" 'The ecunsel who had defended accused on
the state charge testified that on the day ac-
cuqed was drrested by the FBI, appropriate
nqtnﬁcatmn ‘Wag . 1mmed1ate]y given to a
Florida Shore Patrol unit, including the re-
lease of accused on ba11 on the.state charge,
and that an assmtant state’s attorney had in-
dicated a rolle’ y oseqm of the state case. It
wasg alao suggésted that acciised be picked up
80 that mﬂltary charges could be d1sposed of
Later accused’s counsei made further calls to
the Shore Patrol and to the FBI in attempting

a release of hig client. On 24 June, 1?()‘8’ r}
counsel told the Shore Patrol that gi;@gcyggd
was not picked up the next depré: wgoujld Jﬂe
for a writ of habeas corpus. On, Q ne 19 68
accused was faken 1nto ust? x&}) (i;‘? §h
Patrol: On 2 July 1968 p ‘ ;If?’?ﬁﬁ?}*
entered on the ltate h Bgle‘.” A L,

At trial the law:offienbilol ztdv'érée],& on
the defense ma’tionﬁw’flﬁ;drtf;sﬂussmﬁon 'lack of

oA A, Wiliae, 12

b A e e ] ! . . o
f 298 LVl B C » the board
- EE ATy S q? }‘ RS Cr T T e— "
yeyie Hat glcused denjed a

w T, f w LT .-.‘i. L

’mer B,*Hfr."',\_-d‘ IV ilin 8 e
'.E ’ﬂbmi*m;r "‘ﬁ’l’:”é"t ,_ i

betor
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whether it ‘acted with reasonable dispatch in
prosecuting an offense.’ 'The decision of the
board ‘of review stressed 'that under Florida
law accused’s ‘release on: bail'still amoufited to
civil detention.because He was ndt at’ llberty
to leave the: state m this status ik

A The Comrt however, waa Qf the‘ opmlon that
United States.v. Garnery T 11.8,.C.M.A. 578,:28
C.M.R. 42 (1957). was more closely akin. to
this case than waa. Willioms, supra. In:Garner,
the accused was apprehended as an. absentee
by a Tennessee deputy sheriff for the Depart-
ment. of Defense. A ma.Jonty of: the «Court. in
Garner agreed that: : St

“Mihtary control ¢an be exercl,sed d1rectly
by military personnel, or, for certain pur-
_poses, indirectly, by..civilian officials acting
for and on behglf of the Armed Forces. . .,
. A detention effécted in accordance with such
g notice is a detentiofi-on behalf of the mili:

tary and under the'authority granted' by
- Congress for that ‘purpose. S R R e

ni

leJ

B

Since the ; v1ews expressed in Ga,rner ap

to’ the 1nstant case, the Court held thatit
beg'mn,mg date for determmmg ‘wheth
cused redeived & prompt trial was 27"

1968, 'thé aa,y i1’1e was conﬁned on be’ha‘lf i 'A }ﬁ
Federal ént avel tﬁough he
on bail B rsﬁ tate ‘oﬂ
believeél tl‘fat" f%h > " y"’ff' P‘
June 1968 Wag Ifi”"f ”' ‘ i

T % S rf
h difle’t
AT A tﬁeqi‘?ﬁt M

AT N
...... dﬁ.

851916[&
could reassért control lﬂi d} é"‘? ;
quent and unheeded” reﬁ’ﬁ%ﬁ’ﬁs“:}fmi w“&%&["
coungel;that the Goverfiment! giifen W, d e-
move him- fromithe Floridaijsil 'hm@
period convinced the Court that. Mﬂiﬁleﬁeﬂ@,
a8, and 98 of the . Umfopq Code,
t..be A cor

under no obhgatlon

pan. met.

“s;mgni\gally resiaonmble for the de: ‘3}{

cide Was NotRaised By The. Evidence. Ac-
¢used:'Was’ Not Prejudiced By Law Officer’s
Failure To- Instruct On Other Acts’ Of Mis-
conduct. United States v. Butler, No, 21,786,
15 Aug. 1969, Accused was convicted of the
murder of. 8, fellow marine (art, 118) For his
ﬁrst ass1gnment of error, accused: rehed on
certain ln'aequractes by trial counse] in reading
into the record testimony taken at the a;rtJ,cle
82 investigation; the witness had died be-
tween the invéﬁtigation and trial Tn holding
the ﬂrgt _',ent of error unmeritorious,
the, Couri;(,foua;xd the readmg mistake to be
inconsequeptiak .- - _

s agoorsT e

Aq;:l.isedfsg-second asmgnment of error: dealt
w:th thedaw: officer’s instructions before find-
ings {4k court. members were. instructed on
‘gelfxdlefense., On this., appea] accused  con-
tengded that the law officer erred by. failing to

ipstruect on “justifiable -homicide ag. distine

-guighed from self-defense.” This argument
-was predicated upon the principle that “a per-

Bon'Authorized by law'to detain anbther is not
1 ff“itﬁat
Faason-

Qgrabn if death results from, the uae X

“ahle\force to prevent hisi escape:. :Foe United
‘Btates vl Evanis, 17 U.SC.MAY: 288, 1243 188
‘GMLR: 36 [1986%77:" The/GohH Hiwever;’found

that the record of trial dembnstrated beyond

" glli doubt:that avensed shotyilvetim without

any . thought! of veohtinding the restraint. Und
der these fatts there wasint obligation o in-

‘dtruct ion thidthesty of defense. United Stated

b a‘obin, ~17 UJS‘G*M&AL 625 88 C. MRWL%

(1967) .« omprhe o R

© Next, it was’ co*ri‘te ’ded that the lawi bﬁ‘fcer
erred ‘6 ndcised’s ’preJudme by failing’ o't
dludé ah'instrudbion to"the court ‘mémBbeigdd
disrégard eVidéhice of other misconduet hihi§
ingtrudtion ‘as*to sétitence: "Consideiiy biwe

nature of dvéuséds offense, and s MAHMRRBLA

punishinent; the Colirt wag conivine8aotnaRsRd
dllegéd - niiscondtiret’ in - issue’ dd*AsE AN

the ‘court 'members' to adjud P ndieBasPRes

punishment. The “deciglon VR opafPshbess
teview Was affirmed! | (OpmS&TPB?meM hﬂﬂgﬂ

Quinn dn° wmch' ‘Judﬁeé?&Fé‘Mﬁs&ﬂ
concurred, ) b ahaosdbade s mlﬁ’gmﬁ )
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‘and o‘f thé ’a

110 (UCMJ. art. 81)- Testimony: Relative: To
Search Made Incidental To A Lawful :Arrest
Was :Admigsible.: I/nited Statea.v. Coakley,
No. 22,068, 15 Aug 11960, Convicted of desef-
tion: (art.86), accused was sentenced fo: a dis-
honorable ‘discharge;: total forfeitures, confine-
ment at-hard: labog.for 18 -months, and reduc-
tlon to the lowest enhsted grade

In an; out-of-court hearmg, af agent of the
FBI. testified:that: having heen assigned to at-
cused’s: case, hig.investigation .carried him to
the..xesidence of ' aceused’s . mother. - The
mother's hushand: gave him #:deseription of
the. car aceused drove, its licersé number, a
description of theé girl. whh;acecompanied. ac-
cused, the clothes that hccuded:wauld:be wear-
ing, that accused had w.handege: ert his:hand,
and the specific area. ef .dheveity’ Where he
would likely be discovereds, bus ayssi:

Arriving at the desighbtgdtiapens the’ digent
saw accused ‘and:the:git], Tl t&'é?ﬂ%l&i or-biprent
then identified ‘himyelficand tekerifie abtused
was Coakley. Ooakley!resiofitéd Hiftne hegas
tive but nevertheless ‘'Wad iplasedifiride Hivest:
The:agent testified that: rq‘gié)f’dlﬁsfs‘ gt fb'h Hhfrié
given, the arrest would' §till’ huWe Bash': ‘i?aﬂé"
there bemg‘ “sufﬁclent probhblh‘gauﬁg‘[” e

- deoniviadw e

it aOns:? nlaqed under arrest, sconsed t&&rmﬂ

staugbed, fe produce identification. He: brgioad
ng, ideytiication besring: his; Jfrugy name(,‘,l,t
was eonceded that no article 8§ warnings.on
Mirandg v, \Arigone,. 884, U.S: 486 (14966)(;
warnimgmwe}{@,{g,wen a.ccused at this time

In céﬂi‘t”@ﬁﬁ’ hﬁt peated hig’ sbory up to
the poﬁft‘._r e as éd siceused if He were
Coakley‘ S & hen told of the arrest

oy t 1ng sh,owmg actwe
military sta, %ai s(ﬁ:psed carrled no

document shé) i
BEIRE N 1 3

: The ‘Court helﬂ*ﬂﬂhéﬁbmweﬁﬂenﬁé : Wa's ‘ad-
missible since the Wpdhtksledriinsty vefiected
the immediate sesioh nitdet THG RNt o 4 1aw-
ful arrest, United Stutbe biBmichor, 1U:8:C:
M.A. 489, 22 C. Mmmmsmemﬁfsmmﬂ&d
out in. United. Statgs v Bushinga i 8.C.-
M4, . 298 38 - C.M.R..: 96w(t1;&&7 hp ABAIDIDEA;
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under article 81, the Fifth Amendment to'the
Constitution, and Miranda are not a prérequi.
site to .a-valid search. Therefore, the testis
mony asto the absence:of . true identification
was:.obvieusly admigsible, - Accordingly, 'the
decision:of the board of .review was affirmed.
(Opinion by Judge Darden in which Chief
Judge Qulnn and J udge Ferguson coricurred)

. 11, (8,| MCM) Accused’ ‘Conviectfon: . For
Violating: A,Begylatmn,Coul_d Not Stand Since
The Regulation DidNot: Apply To Him, United
States v. Beker, Neoi 21,910, 16 . Aug. 1969,
Accused wag,-convicted, -of; violating. MACV
Directive 65-50, dated.11 June 1966, by unlaw-
fully making monthly.purchages .of Treasury
checks, in excesg of-his. menthly. pay.. He was
sentenced to 156 months confinement at hard
labor, total forfeltures, and rédi!btlon to E-

The pertment part of the d1reet1ve, whlch
is entitled “POSTAL SERVJ;QE MONEY
ORDER SERVICE ¥ is quoted below ;.. -

“4. POLICIES.

“a. No 1ndividual will purchase in any month
“‘more postal money orders,” treasury ‘checks,
- ‘banking - instruments, or “any’ combination
zithereof than he draws in'MPC during that

month, Under exceptional ecircumstances,

unit commanders may authorize individuals
nborpurchase additional. quantities: of postal
mnmne dorders;, The. unit’ eommander: will
hutstbidy that the. excess indney was:: legiti-

sodnatelybiacerged: by the individualy: Postal
;Fmﬁlﬂnﬁg;ml&ﬂppﬁnﬁlﬂhﬁs certlrﬁha}te 1:0 the ap-

replicafiondsioe aiva sroorg s

s ¥ ‘}é ¢‘use s conv:c-
‘ﬁ“ Lﬁ»ji’a mﬁf wvel?éﬁd not apply to

himﬂ’ AS«noted bmythaf(}ourt;nwhen the entire

directives wasi analyzed, it was clear that it

was keyet tp he creation of procedures which
wopld ¢ ethely tegulate ;the postal sefvice
and; postal mohey order transactions within: it.
The: Court’s task Was to: reconcﬂe thelwhﬁole ‘of
the direct ive: with ‘that portion of’ paﬁh “p

4a, 'which provided “No individual will; pur.
chage.in any:month.more :postal: opdars, triis-

ury.cheeks; hanking instruments, iobiany-oonm
bination thereof thanihe:dyasisindMBG\duye
ing:that- month.”s (Enphasistaubplidd i) thet
Court.) To achieve thisrendystheyGuuinilanited:
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to the rules of statutory:conatruction and held
that the pertinent portion of paragraph 4a,
previously quoted; was: “no more than infor-
mation:provided to the postal clerk so that he
will know how to properly limit the. amount
of money orders purchased by an individual.”

Relylng on Umted ‘States v. Webbe'r, 18
U.S.C.M.A. 536, 38 C.M.R. 68 (1963), the
Court concluded that where, as in this case,
the :charged conduct of‘an accused is beyond
the 'scope of the prohibitive regulation; his
conviction‘under that regulation is error, Ac-
cordingly, the decision of the board of review
was reversed and ‘the charge dismissed.
(Opinion by Judge Darden in which Chief
J udge Qumn and J udge Ferguson concurred )

12, (152 MCM) Chlmel v Califorma
Congidered. United States v. Goldmtm, No.
21,782, 22 Aug. 1969. This - wa.s a petition for
rehearing. Case digésted in 69-16 JALS 3. In
this petition, the defense urged that the recent
decision of the Supreme Court in Chimel v.
California, 89 8. Ct. 2034 (1969, digested 69-
19 J,ALS 11), required reversal of this. cage.
Sée. Umted States v. Goldman, 18 U.S,C.M:A,,

389, 40,.C.M.R. 101 (1969) Dlsagreemg'; ﬂﬁh&

Court: stater i

Not only& Wasmur decmmn not premiséd‘
solely-upon: the lagality 'of a search {ncident

i to .an; arregb:but athgnsearch het'e. ifivplved.
~-was not-go-unlimitéd iri dcope and: réason-
_ableness ag, to offendiagaingt fcohstitliiﬁdnal

authority. The agents here acted ‘both: ‘u‘pzon'

robable cause and
%)o constrie’ tte scd%%%%?'l
narrowly “within ‘the daliithn
mosphere of ‘this nationjians

l tgg,gne g

’t"o f’dbhfﬁ _

them in & foreign and:sthifs, torn Gﬂ{%" i)

' ‘Moteover, the deferige cdnté
military may ‘not try the' aé
“offenses committed by: him: whmle

_ overseas duty in a zone of conﬂlct ‘

,_‘support in O’Callahan_v Parker;,
208, [1969 reported in. 19018 i

.Therefore, the :Court perceived: no: reiasvﬁ?
to reconsider its. former: opinion: andtomges

quently adhetred to the results contained therait
ini: (Opinion: by:Judge:Darden in whlch Ghie:f"

Judge Quinn concurred.)

i

~:Judge Ferguson  (dissenting) was of the
opinion that.Chimel v..California, supra, made
the search:of toom 6 “‘unreasonable” under
the Fourth . ..”Amendment.” Furthermore, in
light' of O’Callahan v. Parker, supre; the. ac-
cused should:have been returned to the Wnited
States and tried in a federal district:court.: - -

18. (174c, MCM; UCMJ art. 95) Petition
For 'Habeas Corpus Showed No Ground For
Relief. Jones v. Lemond, Christopher; Walliér,
Chafee, \and Laird, Misc. Doec, 89-29, 15 Aug.
1969, Petitioner applied for writ of habeas
mrpus;uwrlt of error coram: nhobis, and in-
junctive: :reltef. In May 1969, petitioner was
convictedtef. unauthorized absence awnd: miss-
ing:movement of his ship by:néglect.: He was
sentented to a period of confinement but later
escaped. -He now faces trial by courtaartial
for. his escape and dn'a'uthorize‘d“"a‘l:isehcé‘.'““‘

i ;Pej;itmner contended that his: initial: unau-
’qhqntzed absence was an.act:of; degpemtlon?’
a,nd“his subsequent. escape- zfromnannﬁnement
was, for. the purpose of -obtaining ¢ounsel.to
help, him in processing his applieation for dis-
charge as a, eonaclentmuﬂgobu,ecﬁqr In denying
the. petition, the. CQurﬁ.Q;tad Umnited. States v.
Noyd No. 21,842, (1§ rfug:: 1969, digested
supra, wherein it wag held that the develop-
mient' of scruplés (o fconéclence by a person
dlreadyin the: ‘athi8d fotees’ does not termi-
nate his- bbhgdtmﬁ‘ t6 setve. Assuming ‘argu-
éndo, ‘a8 petﬂ:ioner tontended, that all the
perions named i ’this petition interfered with.
his right to file 'the application, ‘the" Cbtirt
nevertheless stated that this assumption did
not impugn, the Iega,hty of the special liga
martml cqnvlctlon or provide Justlﬁcatl,;% for,
hls escape. Smce the pendency of an appl chq,)
tmn for dlScharge as a consclentlousc or,
éonfers no auﬁhorlty 1:0 absent ong;a g L krom.:
his unit and prov:des no Just1ﬁcs.i:1on .:fmr an-

.$'tg,tes 2, Hangsteben, 8. USG M»Av Bﬂﬂwﬁd'
C/M.R. .180..(1957), the petitionaisitartacd;.
presented no. ground. for:thesweliefusought;
Memorandumny. opinion: of sthe. Copmtaas A2
4. - (UOMJ: art. 87) ‘Cotit?ORMittrs A?V'
pculs*Lauked Jurisdi¢tion’ Yo HEdr AREusédls




Cage. United States v. Snyder, Mlsc -Doe. 69-
23, 14 Aug. 1969, Tried by sgpecial :court-

martial, accused was found guilty-of adultery

(art, 134) and was sente,need to; detention. of
$50 per month for two months. and reduction
to the grade of sergeent The convening . au-
thority approved only 8o much of the sqx}tence
as provided for reduction to the grade. of
sergeant Thereafter, accused submitted . an
appeal to ’The Judge, Adyogate General of the

Air Force under $he provisions of article 69,
UeM, q,«‘rhﬁ Tndgs Advocate . General demed
acouged’s clann fox vg L@fl,‘

Subseqliently, acﬁuﬁédﬁfi
Review' and Writ bf“Cd’Fé “‘N‘dlﬁi " with the
Court of Military’ Aﬁﬁ% ihg that the
court-martidl lacked” jﬁ?fsd E{)ﬁ”‘to try him.

g “Pe‘titlon for

The Court, however,’ did et the merits
of this case sinee it WaQ”faé &" ith’ & ‘more
serious question, .., that'o of SWﬁfﬁufisdw—

tion to entertain an ap;bea%l”“’f Bfﬂ o décision
of the Judge Advocate Generé,l Laltbir pursu-
ant to the pro\nsmns ‘of Code, ﬁ@pﬂﬁ“ Art1c1e
69 LL B A

S “x ERE

Art1cle 67, UCMJ empowers the Oouht of
Military Appeals to review ca,ses m t];q:ee
categories, In the ord1nary course, he C ?l{lrg
hears appeals from dec1s1ons of the yrt
Military Review (forirnerly deSIgnated hoa,r g‘
of review). Thoae boti'es‘
depends upon the sentence in particular eas 8,
Article 66, UCMJ. Sfmce accused’s’ sentenqe
extended only to reductmn to the grade of ser-
geant and as he was trled only by special
court-martlal the record was nelther review-
able as a matter of rlght by a court of m111-
tary rev;ew unde;' artlcle 66, nor was he en-
titled to have ‘Pegsemned" by The Judge
Advoeateu i v;.ithe provisions..qf.
article 69.:
the conviction to The ud Adyoowbe |
and to seek 4’ ‘
powers unde

P

Shis 130
sued, and 1t 41% ;tgqyg;gg
which a,ccueed: ;desingd

(@ Court., ... .+ o

BEEILUTH ".{if Dot

JurlSdlCthl‘l, ! 11,.1:11,,,;.

o5 enfitled to.appesl
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- Referring' to: United States . Bevilaoqua,
18 . U.8.C:M:A. :10,:89 C.M.R: 10 (1968); aes
cused asserted  that the ‘cagse stoed forthé
proposition that the Court of Military Appeals
could re\fle". 2 spéclal court—rnartlal eyen if
the approved sériterice t erem "did not Feqyire
that, the cage be reviewed by a Court of Mili-
tary Rehev& The Court, however held tha.t
accuged’s intehpret tlon of that case was over-
broad

- In holding that theres ‘Was mno basm which
would permit - it to review.a. special ‘court:
martial in which the: adJIudgeti -and ‘approved
sentence: extended onlfy isb ﬁedﬁctmn, the“Court
stated ST ST Iy

There ¢an be no doubt of the fa.ct that
thie ‘Colirt ‘does possess ‘the ‘authority " to
"‘>re§oi't to! éxtmordmary writs under ‘the All
Writs Act;'28. USC- §-1651. Noyd v.. Bond,
395, U8, (1969, reported in 69-18 JALS
] specl cally recognizes our authority
+in th:ts statute; in aid of the: exercise of our
,Jurlsdlp\t on: qyer, ,ceses Jproperly before us
~or whic mfagr coma  here .eventually., Our,
: Junddictidﬁ heay' g peals ‘fio matter how
well:foundad, 16 set ot by’ Clongtess in 'Code;
. supra, Art;cle BT, We scannot by - Judiciail
- fiat enlarge. the.scope-of-qur-appellate ireq
- view to embrace-thoge cases whmh Congress.
thought justified no remedg eyong ﬁg
to i

powers it 80 recently confid the

.Advocate General under Code, gupra,, Ar-
ticle 69. Cernlition
Accordmg‘ly, the pe t i t1 o n wp%bd;gmlﬁ'ged '
(Memorandum .opinion of, th}e,(pqgrta)u ¥

15. (UCMJ art. 67(b))’ @odﬂt”f@fﬁMilltm‘y
Appeals Lacks Jurisdiction: To:- -Hear Cages
Completed ' Piior . 16! ASHAMRly 99585 Tintted
States v. Homoy,’ M:lscts Dod. 69-8818 Aug.

' 3 @y general court-

AR Qve:the enemy .on
hen SR deablnn, & mgggged sentenge cons
sqronan il ggafj' tofgl forfeitures, and con-
RERkGhe v, ﬁ@?ﬁ -for:, ten- years.. The
] aw .ol gd the sentenoe, and the
Medeterraneap Thee

AR iyh

ril?@t#ﬂit&teﬁhas initiated several efforty to

et olbtmint 4, newitrial or to' have the ‘Army Board

ot seant

foy th 1Cokrection of Military ‘Recbids dub-
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atitute an. honorable discharge: for:-the- dis-
missal imposed by ‘the general c‘ourtnmartiaﬂ;
None .of these efforts eucceeded

‘In thls pet1t10n, petrtmner alleged that the
general courtamartlal whlch convicted lrum in
1944 lacked Jurlsdlctmn for several reasons,
As stated by the Court, however, the fact tha,t
the court—martlal proc edmge were ﬂnahzed
long before 81 May 19 1 ‘the effective dq.te pf
the Uniform Code of Military Justice, pre-
gentied & -bar to consideration of the:case by
the: Gourt -upon direct review ‘bywarticles
67 (), UCMJ. In both United Stutes v’ ' Sons
nenschein, -1 U.S.C.M.A, 64! 1:' CMR. 64
(1951), and United States v. Musick, 3 U, S
C.M.A. 440, 12 CMB 196, (]f953) it waa
held that whenever oourt—ma,;:tral proeeedmgs
are completed prior-. bo;ﬁhe effective date .of
the Uniform Code,wsupr"dﬂthe Court of Mili-
tary Appeals han né pbvvef' tb\ review: them,

“The provmions xof the Al Writs Act, 28
U.S.C. §1681 46 ot gHive the Court the au-
thorlty td ofent. petitiorer relief, inasmuch
as: the, powem ‘granted. by this- Act are:.to be
used Sin. didh of the exercise of our Jjurisdic-
tion over: casee 'properly before us .or which
may come' here gventually.’ United States V.
Snyder, [1969 digested supra). woo

S1nce the Court would be powerlesn to act
on petitioner’s case under article 67(b), it

‘could not do s6 under the Al Writs ' Act, Ac-

cordingly, the petition was dlsmiesed (Memmo-
randym: op1nron of the Court ).

qv\

11- 'GOURSI‘ QF ;MILI'EBARY REVIENV& Wl"i‘

o ASIONB o ol e rl\u o ,d\ul\ ey m‘\\;:\&

B (1!52’“M®M3 Dy _
Seized' F‘i‘brﬂfi AREE
roy W‘her‘e 'Acéiﬁié&“ hd‘“ut& I
Warned: United Sutbdo v SHEHH
419824;'8 Tul: 1969, Conviction’ hpserod:
out leave, in’ gecord 'with ﬁ‘s’% 3‘1
o falze 1dentification card ant & falee’hfﬁi‘ﬂ% )
vehicle operator's identification “eard?” bbt‘ﬁ
with .intent to-decelve, confrary to- plea; :Ben-
tence F $100 per mo.for 24 mos, 24 ‘mes
CHL, and red E-1. Convening-authority ap-

12

proved: only so much of the. sentence: as pro-
vided: for: 18: mos: CHL F $70 per mo for 18
mos, and red B-1. b

At trial, the folIOvnng facts were develop-
ed: Specmlist D, & ‘military policeman in Viet-
nam; and liis partner were orderéd to set up
a cHeBk pomt at & spec1ﬁed road’ 1ntersect10n
and ‘check ‘all vehiclés for accused, who was
belidved ‘to be ‘abdent without leave. After
c’héciﬁng yehicles P61 about two hours, a Viet-
namésé Army ‘véhicle stopped at the check
polhit” Both ‘tilitdry policemen recognized a
passenger in the truck @s fitting the descrip-
t1on Qi a,ccueed The -suspect, . however, was
vvearmg a new-lookmg umform with the name

tag “MENDOZA "' Having. recogmzed ac-
cuped, Specialist D apprehended him..and re-

qnegted 1dent1ﬁcat1en Accused . handed him

a mlhta.ry ID card and a, driver’s license, both
in, the name of “MENDOZA ” These .two
1tems were conﬁscated and each was admitted
mbo ev1dence by the law officer. No Miranda
s Amzom, 884 U.S, 486 (1966), nor United

States v. Tempia, 16 U.S.C.M.A, 629, 87

C.M.R. 249 (1967) warnings were grven ac-
cused at the time of the seizure.

" The Governiment argued th&t no M@Wnda-
Tempia Warnings were required sinde’ gpec,lal-:

ist D did not 1nqu1re “? perti-

nent to. the orime 1n whi
was thought o e ()1 vg?
w1thout leavez ’ﬂl r Jectmg this

tatad A o i sked t
ari:};%?‘%% 154 83?%%% 1&%%%‘ hﬁ:’;gszecmhs:

on. t
; ﬂ% % A n he. recogmzed ac-
v § 'Hg-ﬂ%\gt

MRl oBEY TS Bt believed that Specialist
L@Bdﬂﬂpeeﬂgdzﬁﬂeuﬁéd o possessing falsé docu-
Antaotnlovdér £67buttiéss his agsumed iden-

§g fh l.fg,{, a gence

Ltityidinoaddition tos the xoffense of ¢ abﬂence

without: lehve. o B

“tn ’view of the euspu:ions that D tnust rea-
soriably have developed, the Board “Weld that
abdent thé Mzmndd—Téfmma warnn‘i{d\é Yhe'law
officer erred to accused’s prejutlick b)*“admit—'
ting into evidence the ID: card  atd: driver’s
license proffered by accused in’résponse:. to’

5 %o
%}” ; %g\ﬁ eccused]'

% ser btion of Rodr1g'uez‘
1 1%' f‘m W1th the nametag’

R
It
)




e | \\

Specialist D’s- request:for identification.: Ac-
cordingly, the possesiion of false documents
charge was . dismissbd‘ 'and the sentence re-
assessed. Only, SQ much of the sentence as
rov1ded for red E&rl,, F\$70 per mo. for six

mos; and six mes: ‘CHL:'Wag approved. The find-
ings of guilty and #hé sériténce; as modified,
were affirmed, (l‘lbuillbifd Ty Hagopmn J.,
6 J., not partmxpat—

2. (1740, d, MCM{f‘ wﬁedM s..improperly
Convicted : Of Escapenﬁ‘mmuﬂusiodyu Proper
Charge Would: Have ‘Beon. Escape From Con-
finement. United’ Stytes i Westtitoks, EM
420360, 18 Jul. 1965] Chpbictiol; tivo. tnau-
thorized absences and egcappi,mp;n ‘custody,
in accord with: pleas. Sentence: BCD, 12 . mos
CHL, and F $100 per mo.for !ﬁﬂil&éﬂpei'fod The
convening .autharity reduced F;to 1360, ;per mo
for 12 mos but otherwise: BRpreveds the, sen-
tence. :

a1 Aracsiy wlt

- After ﬁndings, the 16w o:mcéﬂ Aittel into
ewdence a fact’ stIpulatlon cdﬁf iy “how

[accused] escapéed ‘from  eustédy™  The
stlpula’aed facts established that on the date
of the offense, accused was in lawiul pratrial
conﬁnement in.a-stockade, - In .ordey; bo empty
a:trash can into &' “demsy-dumpsfer” ltgcated
approximately ten feet outside the:main:gate;
accused was permitted.to legve. the compound
momentarily; . accompanied by :a. guard; from
whose .restraint. he then escaped. - .., .

’ﬁﬁé Board Held that ‘the 1mprov1dency of
accused’s guilty pléa to the 'offense of ‘escipe
from-1eustodiwagi resdily: appavent. Cleatly,
m:@mﬁ%&ﬂa%mwm ramumd’m off onse/Wak
escape., xrgm‘ AL0R

from. cug ]
-USGM?A& e i

two, oﬂ’ JAig, p
they deal with admmhgbymmm
straints, proot.ofane il ok AuRRRLH conyic-
tion of, the other, A%WW»&W iﬁowdnm
agide; the  convietifh, JalBREDRLR st
and ‘reassessid:ithe, ﬁ@%m&q@m;ﬁheah&si&; o
the remannmgzﬁndiﬁgs;aqmwﬂmun(-ﬁollms.ﬂh?
Chalk, C.Jy; and Stevinsp 'y, fonedrming )2
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+3: (162, -MCM) Sedrch Of Accused’s Wall
Liocker: Not Based ‘On Probable Cause. United
States w. Johnston, CM’ 419705, 3 Jul. 1989;
Convietion:  wrongfuli: possession -‘of “trace
amounts” of marijuana‘(art. 184). ‘Sentencé:

F $70 pev mo for 8ix mos; six mos CHL and '

red B, +

On the' mormng of 26 July 1968, accused’
commanding officer, Captain 8, was advised by
the: CID.that«fotr of: his men, including ac-
ouised, hads'Been: arrested by .civilian authori-
ties ‘on suspicion of possession of marijuarna.
It appeared: that the sartesting civilian police
officer ‘had relayed:thel informatien to ‘& mili-
taiy police-desk: serédhnﬂ Whose ipolice  report

‘wag the basis ofiithe (@D« {fiforin4tion:: Cap-

tain S granted permiigsionitorsenrchriactused’s
biliets based on the informitich furnishied Him
by the CID.: The subsefuent sdareh of ‘go-
cused’s wall locker revealed a brass pipe, the
bowl of which eontained a, black residue later
identified as an “actlve Pnnmpie of _mari-
Juana ' .

Tnal defense ceunsel followang arraign-
ment, moved to; suppress the evidence 6n the
ground- that -the searvch was: illegal ‘because
based upon information derived from a.previ:
oud illegal dearch and seizure- by civiliah aus
thorities and -because of thelack: of probable

" cause to conduct the: search The' ldw. bﬂ’icei'

denled the-motion:. . by :,f.‘ ,.s» fraslivi
Ttis axmmﬁtm i};%j; e 88 L Y ﬂ h“é},?@ﬂ_ foy
a, commal}d;ngi, ot g per-
sona el qct b fod \' fiyp n{ me;*e
: ufgmmoel;'\d}?{ Rty ot . Such &
SpArch, ape 10 g@ nce, . {nited
7 ;}, §9§ 36

¢ tgs % Pfrwq, 17
WCs 86, 8B:C.MLR. 864 (1968), Fur-
nmorema)sinbted by the Court of Military
_-.ldmlnﬁ{Umwd“metes v, Westmore, 14
SO SALE9T4, 84 "CIMLR, 254'/(1964), the
A ?#ﬂiﬁ?@é\ M the fa.éqor of an; arrest ‘of
1 ‘é,ﬁuspec ,does not sat;gfy the. xegulremqnt
OIpmbabIe caumer, i svlon ibnduado

th iy

I this aasen the Board ,held,o@hg,ﬁ ; Hhsstagte
demonstrabeﬂ the inadequagyof tHashasigmp-
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on .which Captain S-authorized the search. of
accused’s, effects. .In.view of. the inadmissibil-
ity of the evidence produced as'a result of the
illegal search. and the absence of indication of
other. admisgible evidence. of .accused’s guilt,
the Board held that a rehearing would not be
appropriate. The charges were ordered: dis-
missed. (Stevens, CJ Newrom, J concur—
rlng, Kelso J absent) '

4, (UCMJ art. 1341) O’Callahan i Parker
Considereda United States- v. Mueller,: CM
420887, 24 Jul.-1969. - Conviction:: wrongfully
possessing: and transferring marihauna:in:the
City: of Leavenworth, Kansas, in- acecord with
plea... Sentence: BCD; TF, 12! months’ CHL,
and’ red E-1... The: convening :authority - ap-
proved only so. much:.of: theaaend}ence -af. pro-
vided for a BOD, ferféitureiiof .$50. pay per

month for 12 months;wl& mdnths 'CHL, a.nd
I'edE- coen s bepr [T AT

Relymg on O’C’alla}t n'v. Parker, 395 Uﬁ
258 (1969, Feported in 69-18 JALS), ac(;u sef
now claims that the court-martial lacked jur-
wdmtwn to try. him. because -the charges’ ‘in-
volveds -eivillan = type, - off - post - commithad
crimes: having ne military mgnlﬁcances:am;m
Board,.: increjeeting .-accused’s.! cantexfmmi
noted.that: there; were:several features it this
cage. ‘which: distingaished: it from  O'Callihari
In O'Cellghaili thé offenses” directly invelved
a civilian vietim, whersas: inr!thlsfrCasé ra&ehaeiﬂ:

transferred the mamhua a to other ‘sold
MoreoVer, ‘tHé stpl&‘réf' Vg - E‘M:ﬁ*i

was transferred wak "f’ ‘rfﬁiﬁf ﬂfﬁtﬁ
on 'behalf of the mlhtq E;
the tpansfer. Finally, % éaé‘oﬁ’é”q’f i
N United’ Statés om“éé‘% ALt

(1969, “digested tn 69-20 J b
posséssmn of mhmhuana im %! :
n_eation Lot :'-..:4(; f T é‘ini
b et His oﬁense [possesgion ;- jofitanpddi
ua?a] “c;;d mIat mvolwi anytquggcs tionqof: the

" flouting of military authority, th C
“of g military pdgé ? the inte }}&’%% A
Hiitagy property.”” T did- however; 4t e
potentially, involve the good: order; dycie
pline, and reputation of the: Armed Forces
niWrﬁngful possesgionofatthuana has been
consistent]y ‘recognized by the United-States

- Court of Military Appeals as eonduet to the
prejudice of good order and .diacipline in the
. Armed Forces and of a nature to bring dis-
“‘credit upon them, violative of(Ar icle 184
of the Code.’ United States v Ngbors, 10
"USCMA 27,.29; 27 CMR 101, 108" (1988),
- .and cases cited. - The. reason : the severe
penalty of. dlshonora.ble discharge, total
forfeitures, and confinement at hard labor
“for'five years may be imposed by a court-
~‘ngrtial for the wrongful posgession of mari-
huana [footnote omitted] is not only bé-
cause PFederal and State criminal law may
1 herviolatad Buk, mors importantly, because
-gf:the potenitml imphctof the offense upon
« militaxy: onder, discipline, . and. reputation.
Eos,seg ion of marihuana by .a soldier is but
% gp away from his.use of it and his
#fer of it to other soldiers for them to

uSei or ‘transfer. “See''United States v Al-
L»Nai:‘éz, ‘10 USCMA. 24, .26, 27-CMR 98, 100
u_fi*(%?-.9.58) ; United States-v. Nabors; supra.

wuFinding that service ‘¢onnection was’ amply
démondtrated by the record, the Board h&ld
that the court-martial that tried accused hé&d
jyrisdiction. . The findings, of gyilty angysen-
noe were affirmed. . (Chalk, C. ¥ Stevgpa, Lo
gppcurrmg, Collins, J .absent.)r.

5115, (48, MCM) Defense Gaanmumﬂﬁdt Er-

forIn Conceding That A PUitiveDischbrge
Wits: Approprigte. - Nondtheléss'  Prejudice |
Found: United: StatesmobSilelds; OM 420970,
28 Juli' 1969/ ‘Convietiowestiildig’ & ‘supérior
sfficer and willully’ dfsShdiRged superior of-
ficer; in accord withoplegii*Sentence: DD, TF;
5 years’ CHL.iThs #bfivening authority re:
qluced the conﬂnempfo ’og one year, but olgher—
wise approved the septance: . ¢ lom

~After accusedn‘inﬁih’néd the law omcerruhaf |
he"desired a- huhitive *_diﬂscharge, the ’defﬁéhs@

G‘ounsel n’ argqﬁxe'ht; stiited:

letnen, 1. think. that 'i%
that a discharge will be;; T
]Z’m not’ even gomg :F,_:.[

SRR Lrear LRSI

able [sicf
75 ﬁhls cage’
-ragaingt 0ne oy

The JB(‘:{i’ﬁd ’ 'noted that under
dthinces 6f this cage'it was noﬁ;ﬁi‘g 5
défense counsel to concede tEl"
discharge:was appropriste. et
ertor - to-accused’s- prejudidetiaes
marks were:broad enoughiAgspl

1; ) '.
3 kY
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honorable as well as a bad condutt.discharge.
United States v. Smith, CM 419750 (1969 di--
zested in 69-5 JALS 6).

The findings’ of guilty and only so much ‘of
the sentence as provided for BCD TF, and one
year CHL" were affirmed. (Chalk, C.J.;
Stevens and Collins, J.J., concurring.y

6.: (75b (2), MCM) Accused’s Previous Con-
v1ction Held Inadmissible Because It Was Not
Clear What Offense The Prevlous Conviction
Involved, United States . o, Rwhards,. ©CM..
420848, 10 Jul. 1969::.Conviction: unauthor-
ized absence, in. accord: with plea. . Sentence.:
DD, TF,.12 monthy’; GHL, and red. E-1.. The
convening authority: approved only so much of.
the sentence as.previded for BCD, F $50. per.
month for nlne months, nine months CHL
and red E-1, "

As noted b‘ .\the Board accused’ record of'
trial pomted up the need for more carefully
prepared serwce record entries of courts-.
martial conv1ct10ns An’ Extract of M111tary
Records of Prevmus Convictions (DOD Form
498) was received into ewdence which 1nd1~'
cated that accused had been convicted for vio-
latmg artlcles 91 and 92, UcMJ. The record,
howeVer, did not reflect what the speclﬁc vio-

lation was. When questmned by the premdent :

of the court about the prior. conv1ct10n, ‘the
law oﬂicer replied, “I'm afraid we're all i in the

dark as to what the speclﬁc vm]atlon ig” "

iﬁnasmueh ‘a8 -a court-martial is requlred to
Know the:nature of an:offense and not merely
the- betelufactof conviction;, the Board: held
thavt: thectdeord' of tatdused’s previous. convie-:
tion:was: {ipiltifissibloshbcause it left the conrt.
uninformediantlisthuss free:to speoulate as to:
what dffehselbliepreitons conviction. dnvolvedi!
Accordingly théoBognd: areasbedssd: thevsemi:
tenece ‘o ¢uie-aul:hretudibetostaoidady { Chelk’
C.J.; Collins, éJ.,uchncwwmg%Stsﬁﬁm{‘!wa&
sent) Sk

L. GRANTS
REVIEW.
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convicted:: of :-.unpremeditated mukder while
perpetrating a’ felony :(art. 118).. He . had:
previougly: been tried.for premeditated mur-
der, murder ‘while perpetrating a: felony,. and
rebbery, based on the same incident. He was
found: ghiilty -of the firat two offenses and not
guilty of the third. The beard of review order-
ed a rehearing on.the two. offenses of which he .
wag found guilty. The.evidence. of record. re-
vealed. that jaccused, on 18 November 1965,
while in an.AWOL.status, robbed a.gasoline
station.in Midway, Texas, and shot and killed
the attendant..;On.18 November, aceused re-
turned: te military .control.;, He iwas then . sur-
rendered to civilian autherities who-kept him
in.confinement. until: 1 jAugust: 1966, -at. which.
time they returned-him tonthe military. The:
civilian. caurt - hdd grantei. defense’s motion to
suppress: the weapon found with-accused’s be-.
langitgs :(on: the basis that. the search .and.
seizure weve; illegal) and accused’s confession
(which,iwas oral -and, therefore; not: admissi-
blg):;amd . had dismissed - the -charges.. While
accused wag: AWOL, his commander, in accord--
ance: with-applicable regylations. had:inven-.
toried, his personal effects and, in the course
of so doing, discovered a pistol. This weapon:
was turned over to the lacal police. It. wag tha;
same. caliber:as:that used to:kill the gasoline:
station attendant and -was .subsequentlyi ads.
mitted in evidence at accused’s maht&mfbma]s b
Shortly after.accused had been fuirnied! dver to:
the civilian authorities, ‘he: %}ﬁﬁdmthhi slg,,emﬁ {
for permission. to. speak-to th vietihilsimiothe
Accunsed was permitted to 5 spe X ', ,sf BpWOTHA:

oﬂfée‘ ‘He‘fné.dé”iﬂ

“th g P ‘vé
:éﬁ*lf‘g?ﬁ e}ﬂ s\,%g ggm&im A
;m\?’&ﬁtﬁ *ﬁﬁfﬁ ‘?ﬂ ‘ﬁff& P 3: . b
"@"ﬁ:’ 1A IMEICMBHGS*;WMG ﬁreﬂerred

&@e@m&dm«mfshgm thereatter, the
pely ﬁ'ﬁ};\; began. ‘The: -defenge:
B afy Mlﬂ%s ‘August to 2 Septemp:f
) .f,l“qvember to 6. December on;
‘ ‘al began I

' s.p&mph}rmg‘ his: 1nstructlons i'on ﬂnd-:-
_ r‘la»w; officer refused:to- grant the trial:
counseh vequest : to. define - the: -expressiony.
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“better rlg!hﬁ rof pobsession;” ‘which pertained:
to the elememts of ‘robbery in: ‘the felony ‘mur-:
der ' ‘cHarge. i'nI‘he attendant: who! had ‘been'
killed didnnot( .own-the station tind the noney
but was a' hired ‘worker i1 possession. After
the  court had: ‘deliberated for apprdximately
forty minutes, the law iofficer: changed- ‘his
mind; reopened :thé -court: and gavethe re..
quested -definition::Wheo Court, will ‘eonstder:-
(I} whether:th&. lgw officér-erred in‘ihot:dis-:
misging -specification: two-of ¢chatge:.ona;+{2)
wheéthebthe law bfficer-erred in-admitting evi-
dence-obtalned: by an unlawful’sebrch sand.
sefzuras «(8)«whether the law offi¢er rerred in-
permitting <two ‘prosecution: witnessdsito tes.:
tify ias to. oertain  inculpatory:statements als-
legedly-made by the accuséds (4 ‘whether the:
latw officer erred in. giving:ndditional -instrmues
tions tothe court after’ the vourt'had-been:
deliberating its verdictiapprogimately :forty’
minttes: and (5) whéther! the:failure’ onthe:
part ot the milltary tarthorities -to° bringaes)
cussd to trial until:ond yesr aiid three monthb
afiter the:commission ofthe off chses chargdis
. constituted: a denial of acclised’s: right’ totms

speady: 4rlal.: The Court will: alse vesnBided! -

whether the' court-martial lacked: juriiHotidho
todtry e’ memiber: of the “Army, ' w}iﬁﬂww
charged with commission of a- cﬁmb’lw i
able in' & clvillan; eourt and ha’vdmgmb’&‘nﬂ‘,t By
significance, ‘alleged- to- have been’ cotthitisa
off-post; during nonduty hours, thus! d@‘;ﬁ%ﬂfk’
him of* hid ‘constitutional rights-te {rdteei st
by sl igrand xjury’:mﬂ trial by wbéﬁ%ﬁffuﬁ%ﬂw
cwﬂmmoﬁrw Aisops b £ v B WISA

oy fibyente s DA
- % Un}?ﬁ@ﬁ

s\, ﬁiimmo@bgmé 419408

pe’citiom,zrﬁfsﬁ? ART Tk 1989 +AveusedonER;
convicted: of: i malingeringsihy; Jntentionally.

shooting  himselfrihithe: foetyintorderto aveid
duty-in-rthe fﬁeld?'(mﬁdlwlmumﬁbrﬁw@c-
curted ‘within® thillsortinbatalb ey

Um’ted' Sﬂa‘tes wé’fboﬁ

Ity iri which' he tbo’le‘%‘
stantial number of "de1tAn]
wounds in the -commeand.:. Hﬂ'
primanily to the: failure of edmﬁnawdéﬂs‘lﬁoml
solve the problém of low mbraje:afothe thoya:

16

He exhorfed them to do- their utmestite cor-
re¢t this situation. - In the event - that correc-
tive measures failed, however, “fldgging ac-
tion” would be initiated .in any.case mvolvmg
a s{e];f-,;nﬂi,cted gunshot wound. In, a.];li N
count;ry”s incidents, commanders were to .ine,
sure the return of soldiers to theijr m;uts-—-‘_
after hospltahzatmn-—for completmn of dis-
ciplinary hetion. ‘In othér cases dommanders
werd Wo'‘prevent favorable personhel: actions’
fronitélking ‘place prior to the gaining cm‘h\-f
ménder’s taking appropriate’ Aisciplinary -
tionyi! Th' cotivening: ‘authority ‘eoneluded hm‘.
directive by -asserting he would: personally ve-:
vigw all- feports. of such incidents and would
payﬁﬁa&’tmular attention to' indlehtions-that

??ﬁanders had not done their: jobs m‘operly :
!‘t‘} L i v

Evidence was adduced whmh tend,ed to,fahow ;
; ﬁt\accused was under the influence of m
"4t ‘the ‘time he’ was mform ad' 6 i
Ats under article 81, UeMI Y o

\]t :é}(ﬁ lt.rt?
A Had 3 ‘{f’ o
i “aug:?it,

Voliintariness, the G0vernm it
déﬂ' 6 estabhshmg accused w 'in
¥ ﬁinderstand the explanatlmn
ufl er article 81 and, if ti'l

faet that accused a8 ﬁ P?Si" p&

P! ine, was ' unable %o nc%%gfg _?gl 5
they should find g’ f%é e 0 co;n{ply with arti-.
¢lé 81 and ,_,give\ no’ 'i (} accused’s state-’
"e’rit "Thé éider whether the"

ouy 1

_cflrectlve of e éotfj r%‘1@;‘ a,uthorlty (Appel-_
late Exhibit’ ’1 i)’ ebhdtituted mproper”com-’
mand: influence Jot}- ,Qbherwme improperly.: lmﬁn-
ited:the exercise Jaﬂtihdependent discretiorof;
subordinate cofnmanders a8 econfemplated by
paragraph:82d; MCM; 1951 The Court:willt
‘also.consider whether the: law officer’s instruet
3ﬁidns ‘on vo]sund;annesa Were suﬂileielmtartm(dm

the»enunt-mamlal was required to
“mientally.able o mnderstand ms rightdieumms
ded article 81,-only. . ok yan[oD L0

) 3 United States v. Payne, A(’JM" it

t n,. §ve ted k31 Jul. . 19 V.

' ls:'gﬁ with ‘and convictedﬁﬂ? :

ﬁcatloxi allegmg alewd and 18 He
a BRI blidei 16 yeurs off ‘

p’ls aibndt guilty " The 16 EEHN




‘with her mother: and NCO- father: in ofi-base

-quarters in England.. Theoffense allegedly oc-

ipurred, at;the childls home; where accused: was
8. guest at.o party. The vietim was in her. .up-

atairs bedrootiwhich. she: shared with two.

sisters. She. testified that:acoused came into
.the bedroom:and;asked her if she was sleeping.
She. did. not. replyi-but . feigned sleep.: The: ac-
cused then pulledidown her covers.and: under-

clothing; and..touched her in theigenital avea.

The. viokim did motcomplain- after ithe party,
thongh. shef_had, an opportunity; but. d1d tell

.her D‘Mﬂnte the *.qulowing azftertnofm Ji

AL e, defenle coﬁ, Gl re uested an in-
struction based u]} i par “' '1_53@, MEM,
o the effect; that a fxc njcg;r% 10t he based
on the testn]?onj? 'of 1 %} ‘ ﬁq sexual "of-
fense if th testﬁhd ] a self-contradlctory,
uncertain, onumprﬁbatlble dIthe lgwroffider de-
clined: to. give the'maqr Bﬁg Gfistyietion. The
Court. will -o6nsjden nlARE Jaw: officer
erred: by not: g‘namtlneaﬁﬁer §figefal finstruction
requeBted by: tha: defeniss, o) daoupur o

4. United_Stateh v":i"ﬁ*“’ }é“ "G4 ilbsbs,

petltlon granted 18 Jul. 03 é#’c%qs,eh [Was
conyiéted of assault w1tf1 )

B
(art. 128);, The ev1dence add %yﬁﬁﬁe
cutién ‘indicated that sccus lgc xﬁfp B et
dance, tried to “cut. m” onkthe vict ,;%91« nd,
gir] Triend. The victim, puishé du“,j‘ r Jaﬁw)a‘,y
and then' turfied around. Accus oBch-

¢ ‘the vietim ' from the rear, stm . OF
t e___Biﬂéj_fg‘f the head ‘with his ﬁet I§I§ 9 S '%
kn‘ifer'from his pocket, Th
J aime b“u‘t bemggsg;}:”ohé ed
by aceueeage"fﬁe‘ﬁg co 1& not Accu‘segjetruek
him sevei‘a’l ‘Wlt hls t Whle 01&1 lg,g
&'knife’ in ﬁis 6‘é of and ring the
thit followed, the vic w‘a’s stabbe i ﬁ
side’ by acéused Acdﬁséd”teshﬁed that h ﬁ’éa
HerEly Bedt. walking adross the' daﬁ‘éé ﬂb"o'r
and- Had iwallted: Betwden Uthé Fittimiand ' Ris
girl, Theviolin khecked hini'down dand walked
oft.: Infupteted]s Ke dtiuck tHe viettm onthe
head: wthhglﬁﬁ; whand dthen a struggle endued.
Accuged dended tghliingdhe victim. The Court
will .consider,muhokhprithe; 1an: officer oxned: to
$he. eubatmmw ngigasataceused:hy failing

e‘
vickim trid 't

*@ff Gharge FiL:, .

Pam. 27-69:21

b0 instriact. the churt that:when voting ieh pro-

posed sentences, it should begin.*with the
lightest proposal and contmue in this manner

.until a gantence is ,a.dopixed; by the.cenctitrénce

of the required number; oft mernbers. Thé Court
will aleo consider whether the law officer erred
‘ﬁ'l not ﬂ%{lng’ a.n 1nst ’tio‘ﬂ’ on se]f—dEfense.‘

kA e l‘ |1 HE

Be Umtedr Stwtesnv Wﬂhums, OM 418628,
metttlonsfg'ranted Bl Jul.1969: . Accused. wal

onvigtedby-gendrsl courtrmartial «of: willfiil
-disobedienge pfi-aniorder and:three -bad::check

offenges - (arte, 90, and:128; respectively).  Two

«of . the:checks were eashed:on:bage at the post
iexchange andithe third was attered-off:-base

@t the accused’s home;; The Gourt: williconsidey

-whether <the -court-martialkad ijurisdiction

over, the offenses: set outfin rthe speﬂiﬂta‘hmne

sy el

JORE 5 9452,
coused: was
35 specml cou,rt—martla.l f. th;ee
ol ens m h T thomzed absen‘ees (art 86)..
Imme fo iowmg arguments-on sentence,
the presid'ent announced that a five-minute
rocess wouldbedeld, tor discuss a. point brought
up; by: they trmlk caunsel.iThe: record. of trial
reflected; thatistithis.stage. of: the proceedings
both. the, drial;;and rthe; defense: counsel:ap-
proachadithe hanch., Jssue granted: ‘The teac-
ord of tnial i net verbatim .and hence a ba.d
conductrgdlsehame{mnnet be: approved.” . i

Uilkied” Skabis . Pfrzybyme , C} I B
0385 'ﬁﬁﬂﬂéﬁ“‘ginted‘ 14 Jul. 19%91:I ggq%
was donleted by "‘general court-martig, g%
sertion terminated by apprehension (art. & )
He swag;ponfined on 1.0 July- 1968, immediditely
aftenbeing: appl‘ehended and: Temaimﬂf%’(ti&n-
fihemient'f6t Some 117 duys il MR e

;|?.r i

lé g m“d tc&ies 9, Belarge
pet i?lﬁ’rf; o ?Sted 18 Jul. 1969, -

e nthi;eq

on 5 'Novetiher 1968, B )ca}“i%fgj’;l Kngititny
ajbsen ’nVQIWEQn—»gV H‘i( al':» 5": We
dew& Wﬁs{ QHGOHHWQQ JH,XWIM s d’s .

records and forwm'dlnf.;;H t] % $j60tamiahd,

An incorrect. servica nuaher sndete hame difs
ot to, spell aggraatoduhgrprablsmiptolncats
ing Pheresnds. aohbgs@ourtoansillgdetemnise

whethan-accued twasssdiialed: Jisomghit. bosa
spegdyaduinliaruomitnadanlin, stadd ribdbad v




Pam 27 -69-21

18

IV, MISCELLANEOUS M | L I T A R Y JUS-
> TICE =

Mlllta.ry Judge Memol‘a.ndumvNumber 4’7—-—
'Trial Before A Mllltary Judger&)nly. - '

1 Unqer the provmmns of paragraphs (1)
(B) and (2) (C), Articlé 18 of the Military
Justice Act of 1988, an aceuséd may be tried
before ‘& .génerdl’ court-martial’ consisting of
“only- a military-judge, if before: the dburt is
assembled the ‘accused, knowing: the identity
of ‘the ‘military: judge and after’ consultation
with: defense. counsel, ‘requests ‘it Writirig' a
court .composed only of a' militm' judgs: and
‘the . military - judge" appﬂoVe‘s e Tn: gpecial
courts-martial -an . accused may similafly be
tried before a: military judge‘ionly provided
the convening authority has detailed: a: mili-
tary judge to the court. The pyrpose of this
memorandum is to Sug) est standards to guide
the ilitary j in’ ' 3
responslbxlity 1 e on requests for tr .
a” mllitary judee only’ i1 both gene ltanﬁ
special- courtslw{é al: - , ' "i 4

=2, The: Supreme Court of the Unlted Bhtus
has, spoken-on: whether-there is a right. t6tal
- before-a judge dlone as a eonstitutioniul! cotigl-
lary to the right to trisl by ‘jury’ as sffeiled
in Bectioh 2, Article TTT and AmendrmbatiVDHE
the Constitution of the United ‘Sﬁtﬁt‘(‘tiﬁm
Singer v. United States, 880 U.8. 24; :ebﬁemt
788 (196b), reviewing a refusal. by ’g
cution to aglee to a waiver of Jury.n ;;
eral Rules of Cr1mmal Procedure é
Court stated

el 30

cinge e et otrrenad g;gw‘gw
W ﬂndt b constltu)ﬁlonali Htripedimertodb
oicondntionmgmmmme :.bhmmh@so afhe
congent of OISV ANG
o trial Ju
“sent, ther 3 Y -
s sub:l'ect% iy Byt
- very: thmg thaﬁ ths, ggwmgw
LM ey un:.hu Wﬁ‘%ugﬂ Blri099;
The Court found o’ si‘g'ﬂlﬁdéaﬁ&&i
of' the progecuting a’d'tdfh%&’r%&‘i ' é% §
 for vetoing trial ‘before: the FridaTalds e,
was, ‘however, -axpressly ‘net: “ifet]
“whether there might be c1rcumstanéés"501h§re

: d‘i cult case.

a-defendant’s reasons for wanting'to be tried
by a judge alone are so. compelling that the

‘government’s insistence on:trial by'jury. would

result’ in the denial to the -defendant iof an
impartial trial.”” Mdreover, theé Coirt' empha-

-sized 'in United States v. Jackson,: 380 U.S.

24,88 8. Ct. 1209 (1967), that the- authority
to reject waivers of jury trials does not' imply
“that all'defendants ‘may be required o sub-
mit to:arfull :dress jury trial as a matter of

.eourse:t " Thus the prosecution | or, presumably,
‘the federal distriet’ judge, may eppose a waiver

w1thout stating: reasoris and this: will-be up-
held rpwded the action was. not taken pur-
su £F t0.a.po hcy of opposmg wawer as a mat-
f:e,rI of gourse and compelling . c1rcumsta.nces
did .not suggest that & denial of. the waiver

j;rou]d Lresult in an 1mpartlal trial.

&szgamst this background (Dorlgress

a:fﬁeuded Article 16, Uniform'Code.of Militaky
Jusdtice; through the Military Justice Avot:of
;Lae& Th placing-the responsibihﬁymfv sé,ﬁpmv-
Ing a request for waiver:of tridl hb&*"?@burt
‘mgmbers on the military ,]udge, the military

A

\judge was ostensibly placed »

§im1]ar to that of a f¢ der‘]‘

[pd_w% poeutmn
glﬂ"
& Sl reed,

gt j=udge and

posecutor in federal CQ rfs Jindor. nle 28 (a)
of the Federal Rufes' of Cr nb'lm!a rocedure
"This’ 51m11ar1t“y, ogv'éuér; 18 pnly apparent.

The leglslatlve h;gstox;y Artwie 16 suggests
that the dlscretrou 4 or e a m111tary Judge
is much nigre ﬁlm1te ﬁan that. of a federal
;gfu'd'ge and" proﬁecurto;;; ‘under Rul¢ 23(a ,I-Ie
‘may not refuse, 8 raque “for trial’ by a, Ip;h-
tary judge orﬂy go qave h1mse1f from the L8
sures of embal,rra.ssment or harrassment wlgxp%n
ma "be mvoivecl 1n slttmg in ;udgxyent og‘
e ‘mere ex1ste1}ce q;faf
fressures withoyt the patent danger. E}(}% j.lgl%ﬁ
1ce will be. drst orted ig an msuﬂ‘ic;lel;}t GYWRY
or denymg,la ‘waiver of trial by.members.
This departure from the pna@tme‘undeﬁ Rule
23(a);is appropriate for, unlike the reg
cw:hﬂn c0urt, the demal of* thm

Stmdl does not: result in aﬂ?@ h w_ i
*buﬂionally blesséd trialsdsyfoiiuptst
mifj&ﬂ ‘Bteltes, suprdﬁﬁw}i; M N




MJ et (']R@ Accused) Have you d1schssed the

19:

#8108, 276, 5O’ 8 Ct 288 (1980) ‘Nor isthe
departure radical ; ‘the' Ametiean Liaw' Tnsti:
tute Code-of Criminal Procedure and eight of
the States have. -adopted: the. practice of: per-
mitting waiver by phe defendant.alone, See

% Criminal. Proged,une under. the Federal Rules

66, v e viedi

4, The laé?k’ bf d&sei'étioh in the" m111tary
judge in" den‘ymg’ ’requésts ‘for ‘trial “by- the
judge-alofie “ddés” ot &h“aﬁy‘ way"dllute ‘his
responsibility to establish on the record that
the ‘gécuged knew' of His nght 46’ request trial
by the’ qudge alone,"b:hd 19 HHe evernit the ac-
cused has Submitted sich 't regiiest; to satisfy
himself of the accused’s Wnbwlddge 4nd under-
standing of this request. Such;an inquiry must
take place prior to the assembly of the court
and may proceed as follows: g et

MJ: (To Defense- Counsel) Ha,ve you . dlS-

.. ¢ussed fully with thé:accused _(h;s right
to ‘and) the implications of trial by a
military judge alone? . .

DC:

MJ : Have you delineated for hi.ﬁq--'fkl;q.;;d,iﬁ’e;-

_ences. between a court-martial with
:'members and one composed of a mili-
- tary judge alene?

LTI

- (hight.to and) meaning of trial by a
iu;.u-mli;lmy judge only with your counsel?

ACCUSED i
MJ: Amé*m satiaﬁed that you understand
R e
whdf 1]
' @. faﬂl‘t‘}ﬂ Mo b
MJ::. - Deaye Yy Mﬂ.lﬁsmons .about wha,t
© L yous: Tl Myour defense coun-
ACCUSED
MJ: Do you

tried by &
(five) (thre

AccUeED

ﬂﬁi@oiﬂg of at least *
wPdr Ratuest to-be

. Pam* 27-69-21

NPT I

ACCUSED*

Has it been explamed to you *l:hat a.t
. your. request ab least one-th1rd of "2
court consisting of memjoers wﬂl be en-
11sted men? S

ACCUSED: RO T R
MJ: Do ou . realize. thatbm B tnaﬁl before
members, fwo-thirds of the members,

voting sby::setret writtern ballot] . must
:'coneur "In: ia.ll ﬂndmgs of gullty'? Yo

A,CCUSED

MJ: Do you also u!ndensta.nd ﬂhat (tWo-

o thirde): (or)m(three-ifourbhs) cof: the
i::members, voting :by: seoret wiitten dbal-

w4 lof, must- coneurvin a“éendﬂenrcm should
: :yout be found gullty?tm el g

MJ P 'NoW, in 8 tr1al before ‘me a;lone, do you
A'umﬂensband thaﬁ I alone will’ determune

MJ‘- Do, ybu 'hlge uhderstand‘ that I alede
- will ssentetiee! you. should ?ou be eruhd
 gullty 21 ot A ey

1 ".i"' sy

'AccUsED,. e

_ MJ “Knowing' and understahdmg”ﬁ}i‘é‘ élﬂﬂﬂer-

 éffice’between trial before’ meéibehgsnmd

“trial ‘before me, ag es}:ﬁlaihe‘tﬂ B?W‘éhr
~ defense counsel and me, d6 %ﬁ‘ﬂ* Swigh-to

‘bé- trled before me ﬂﬁﬂé"ﬂf fiw*‘i"f

g L rft 18’511‘9”'?&‘& arly e
T T A0 o
holk Si&iif(aﬁsﬁwe%d)
'1& g&&ﬁ,ﬂﬂ}iﬁ? B
A
i hadnit
miliianyeindge Ao
e ety for
paer sk he above: in-
gaiofsunterstanding or
$hyteffort dhould be made. to
oly iatid elear -up - confused
o military judge finds such

. fried. heﬁonenaz aotlitaimindee elone) B .. ﬁﬂﬁﬁ‘éﬁaﬂ%ﬁ@ﬁﬁiﬁ%&me&,” ag, under Paragraph
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9-bc, AR 27-10, would justify denial of a.re-
quest for trial before the judge alone, he
should, on the record or in & memorandum ‘at-
ta.ched to ‘the' record articulate sueh circum-
stances ahd’ explain how, ‘i hig op1h10n, they

could result in a distortion of Justlce JAGVA

18 Aug. 1969. :

V MILITARY AFFAI,RS CFPINIONS *

(Enlisted Men 77 Y} Recommendation Of
Board Of . Officers In Addition To Authorized
Recommendation Does Not Invalidgte Board
Action. Pursuant to AR 635-208, 156 Rl '1966,
o board. of officers -was convened :to: consider
the separation of an enlisted. man by reason
of & civilian conviction arid-his eonfinement in
a civilian facility for one year. The board
recommended that the:enlisted man be sepa-
rated from the service and issued a General
Discharge. The board, however, also recom-
mended -that the-discharge: be suspended. ap
-provided inl par:. 18, AR :686-206, and par. 1-5,

AR 685-200,. 15..Jul.»1966.. The cited para-

graphs allow a convening authonty to suspend
execution of ‘& discharge to afford & “hif hiy
deserving’:'member. an opportunity te dermgn-
.-s-trate'._-:'grehabll'itation. . After a probationary
period, the convening authority. may icancel

execution of the discharge or, if appro rmte,:
take other action. The Judge Advodatd Gbfi-
eral’s opinion was requested as.to whetherthe:

‘board’s recommendation to-the convening. au-

thority: to exercise his. power aof ;eup:pension

—-—H'-"? ! f“) ‘
*Frequently military aftairs opin,lons hinge
on the particular facts of the case at hand,
and because of space limitations ‘it is° rot 'dl-
WaYyS. nopgible 0, restate all of the, peratiye
factsing diges%Aggqndmglym ;m;g‘ 1:;gdvm:ates

shoyld: exercise: gaption, in applying;decisions
digested Thereln - to: other’: faeti;

As 4 generl il i:oﬁﬁéﬂgf’”fm@m
-will e furnishedl judge ddvi

Military Affairs DivibionpJAIGO|uporabdabst.
JAeAfmess/slﬁo 18- DEsr 1048 ot iy

-------

s o'rm o wmiqxra

s e L Bet

‘situa‘,ﬁions:
rdons '
shidteiytive

SRANA UL momqwn.r sl

.wa(s Jproper, and if so,;whether it was - b1nd1ng

an the convening.authority. I

The Judge ' Advosate ‘General fendered: an
opinion ‘that: faragraph 10d, AR “885-2086,
supra, apparen
board make an‘ancillaty recomtmendation as it
did in thls case. However as the convenmg
_pend hhe executlorl”of an approved dlscharge,
Auch, an; ,a,nclllary suggestion may be made by
the: bogrd. if. rt ig not mconsxstent with, the
.Alnoillary recommendetlons, however, are not
binding . on. the.. convenmg authority. ., JAGA
l969/4165 3 Jul 1969 : .
'i'!if-" é ‘.:. .

By Order of the Secretary of the Army

Biow b e ‘ At

[ WHC WESTMORELAND

P Geneml United. States: Army,
+:.Chaef of Staff.-

‘Official :

KENNETH G. WICKE M
Major General, United States_‘Army
The Adoutcgzt{ Geq@ml
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The digest toplc and sectmn number systom
emp]oyed herein :in keying other than mili-
ey Justiceatraitens is part of the:copyrightdd

- digest sysbem wsed by the Lawyers:Co-opera-

tive Publ;shmg Company in Dig. Ops. JAG,
CMR, and USCMA volumes and s, pseﬁi gmth
tha.t company s permlssmn
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el Daig
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