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JUDGl!lADVOCATE LEGAL SERVICE' 

This issue contains opinions and other 
material'in thefQllowing' ca:tegories : 

I. Opinions of the' U. S. Court of Military 
Appeals: 

II. Court of Military Review Decisions; 

Ill, Gra,nts and CertificatioJ,ls of Review. 

IV. Miscellaneous Military Justice. , 
V'. Militl\ry, Affairs. 

I. OPINIONS OF THE \I. IS· COURT OF Ml.L: 
ITARY APPEALS~!:. ' ' 

1. (169b, MOM; UCMJ'ilirt.90),rLaw Officer 
Properly Considered Secltetar:Y, Qf 'The Air 
Force's Ruling. Accused"W:ashNotPrejudiced 
By Board' Of Review's Decisfon ... ·Secretary's 
Denial Of Accused's Appllcatlotle Fot Separa­
tion Was Lawful. United.,s.tates;'vi'.·Noyd, No. 
21,642; ,15 Aug. 1969; Accuse\ii,was!c@nv:icted 
of 'wHlful disobedience of ani Ord'0l;'i,by,/V6Ionel 
cll" his commanding officer, to ;f!y'asJk!Btlluctor 
in.·aniF-lOO aircraft with 'a student,p~l1')t.i'He 
fa:ces" dismissal, forfeiture of aWpay "and. ,al~ 
lowa!l'cell\ and 'confinement lilt haret labih"'!for 
one year .. The F -100 is a fighter plane ase(iHn 
Vietnl\!l!, Jllonqaccused ,believed it w'i)Uld,,~lwe 
been an!,~ffl,'Pl;ltto ... [his] consci,ellcc:',to 
obey thl! @1.de~ •. , 

Aftei" vJlil'li.~!~ny serving in the :A'i? '1i'or~e 
for a Iiill\lb~~ '1>£ 'r,ears aceused lieVel(\i!M 'a 
belief iil'''htil!\ahj~!II,'' and describ~a h1mself 
as a selec'ffiTli' Bt"d~i!'el.%linating conscieiitibus 
obj ector, ,t1\~t' ill; 'b'ri~ !'Wlio is "ndta )i1nW0'r!ial 

. ',-:'_:,m))'~,~~'/d,:,.:· '!',_ ,I.IJ"I!'): 

,*COl\l~!I1~Xv~«~nf!r~'ijt~lIg :t~,. th~{ ,fRilt~~fs 
~oul~ be,,~l\tll.8~~iJfp;i',f~~ ,Judg.~' ~a,~i>,cltt,\! 
~\lneralrft S!lliC\?I,/Pt~\;~!'!1Ir,Cl.t,atlqt~AAYrm~, 
VIrginia, 22~~~: 'j/l!pll~f1".9f"th\l }JJ\at~!iH~" ,pi. 
l{~ljItedi'lthi!!"l~l/Il1,w,t?Jtrfl IIl1t lIy:ail~~lelfr.qlll 
tl;w, S~jlq(\l.,. T,1,I1'2.Pamllltlllt '1lII\YIl~'i~'t~~ )Ij~ 
~~~21 ,JA,l>S ,fllilg~:!lji,ml!e,\'h 1(~A~jl.q)j~7.~9, 
2:1).!,:, . 'ii: 7;d"i':;~J'J ~.; "":r;' ~ -
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pacifist."He is not opposed to all war,but he 
believes that the conflict in Vietnam is an 
unjllst war' and for that reason he cannot 
participate in it. 

Accused'.s,.first assignment of errol" was 
that the law officer and the, b()ard of review 
erred inrul~g that '~there was no jurisdic­
tion by eith~r, a general court-martial or ,a 
Board of Review ... to determine whether the 
order was rendered" IIlllawfulby the prior 
erroneous actiOb.by'the Secretary of the Air 
Force in denying-the' accused's application 
for separation or 'reassignment on grounds of 
conscientious objectibn."Sofar as the first 
assignment of error was concerned, the Court 
foandno merit in the attack on the law of­
ficer'l!' "trial" rulings .. The record, contrary to 
Iiccuse(\'s'b6ntelltion, demonstrated that the 
lilwofficef considered the Secretary's ruling, 
sevet~1 tifu\ls dqring the trial. He did not rille, 
asaccuse(fco!itended; that he had no authority 
to judg~'tlle"i~glility of the Secretary's action 
as affecti~g~~'le~~litr,6f Colonel H's order~ 
On the C'0ff,W~.~f.",~~ S)?~9ificallY noted that~~ 
not only It/!,d J1\.!(powllr,' but would nothes/· 
tate toassert'tt,:W'itappeared that theSel!! 
retary's il~ti9A~1~v~lidated Coionel H'~.?~4,eki 

As. te ,the I.Iottac1!;,on the board of re;viQWliln 
the first assignmllnt of error, the, {~ol1>l't,:pet. 
ceivednoprejudice to accused. The .Board in 
itsppil)ipn :bldicat/ld that tli~~tIfW:I~H4g~,ad­
vocate h"d"considered 18'1I~' tl\e';IM), ;lJ.ssign­
ments of error presented !t@:ihiniif'll!1lcilt,ex­
pressly "adopt [edlhis,.~c!l\Wjhitsfimst¥'iiAs''neted 
by theyourt;. slnce;t~e:,a~8/!f,I!}jli1~~','a:~vocate 
in,quired i\ltoth~cP~~«S'Wtt~~,:rttncl Secre­
tary's diaPQsition"'i>~,llcA"«e\11$"d\pplication for 
the purpOS~!Ofi411tQ. il@lni.,.lllll'.' ~helegality of 
COlOMI H's'ovd~rl<litIr.~,m1aif~1I !that the board 

(jf r~vl.e., w.~'.SR:~.. +»$~. m'.;.llj ~r .•... I'Sd .• ,I.C. t. 10,11. " , to. ' de­
tero)ll)e ,,~Il~~.ltit~~Xfpll\l ~;I).,~. ~o.!1Jl'd: b,pwever, 
thep.: vejf~llrfolk~(N{tIJ ,oP/U~o;n.tnU ntted States 
V"DWn1n)'S.8j1(€l~;"'917 (;1;968), in which it 

h.~ld. '.'.~\!lltf.,W .. , i~;.~1ll~ .iff6.i'fu. G .. Od.eM. M.m.t. a .. ry.·. J. U.'. s­ti~ei,lll~*!it'~:r?il~!!: .jurl~d!cti(m t9mlli~ry 
~ti~p~~~~f'b~;;'~~y)~W stich admin\s,tr~t!ye;, ~e-
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terminations," Despite this conalct, the Court 
noted 'that at this stage of the proceedings, 
the exactba~is for the ,board, of review's de· 
cision w'as'not really important inasmu~h as 
the rema~ning judicial act was, to determine 
whether, as a matter of law" the Secretaiy's 
ruling rendered illegal Colonel H's order to 
accused. Since the Coul'thad the material facts 
before it to decide this 'question, the first as· 
signment oferroi' afforded no reason to reo 
turn the case td the board of review. 

. I" . : 

In hissecQnd assignment oferror,accllsed 
contendei\that the Secretary of,th,e Ai;r Force 
"erroneously denied" his applic~ti0n f9r sepa· 
ration or reassignment "as, JI~<:llJscientious 
objector." ,Exemption fr.om,l,mf1l~l\f,Y service 
fO, ,r, ' any rea, son is a matt~rofj~e%,' .!slatiye g.rllce, 
United Sta,tes v. lrIftcin~o~,1, .:28& U.S. 605 
(1981) ,and the CQn~ti~utiQnneit1ter confers 
upon"nor preser~e~iltp; t~~'\il).diYidllal arigI;tt 
to, ,avoid militarY',seryic~ ))¢~ause of compll!' 
si,ons of his con~Fiellcl~i: WI;ti~e Congress has 
provideCi c~rt/l-in ,e"e1l)pti\ln~, trom the o1>Ug~. 
tion of serYice"itn~:i~sue,jlJ ~his case ,,)Vl\s 
whether th~, ,p~msti~uti0'l' comm,ands that, a~ 
clls~d, a per~\m ;w:hR. entered the mjlit/l-ryserv; 
i~e voluntari~~" ani! wh?V9Iunt,ari\.~ ex~~(!~~ 
hiS tour,bE),all0'v.e(! to ca$t off hiS l'luht&ry 
status beqa~se;popg+es~.auth6rize~a cl9's~~~ 
persons to claim exemption from mvoluntary 
military service. ,:Answering this qu'estion in 
the negative the Court stated': 

2 

civilian seeking to avoid military' service 
on the ground of conscience and a military 
person claiming relief from military, duty 
on the ground of conscience jUstify' differ· 
ent treatment by Congress. We reiterate, 
therefore, that, because ,Cong~ess, hM ac· 
cord civilians, subject ,to the draft ,a' right 
of exemption from induction on the grounds 
of conscience, it has no. constituti0llald)lty 
to grant a serviceman the right to be sepa· 
rated from the service or to demand reas· 
signment to duties unrelated to combat to 
satisfy his scruples of conscience. 
For 'reasons that arJ" apparent, the Secre· 

tary of Defense "promulgated, a directive to 
authorize separation of in·seryice conscienti· 
ous objectors. DOD, 1300.6, 2'i' Aug. 1962, reo 
vised~O May 1968. This directive ",as "effect· 
uatEid in the Air Force by t!)e ,pr,q'l'islPPS of 
AFR 35·24, 8 Mar. 1963. Paragl'llph '3 of that 
restulation provided: "Claimsof,(consCientious 
objection by all persolls, whether·existing be­
£ore·or after entering military service, should 
be judged by the same standard;'" The,Secre. 
ta;ryof the Air Force, argued appellate ,del. 
iellse counsel" erronoously ,assumed the',;reg11l. 
lation included the conscientiolls objecjm7;Jop· 
posed to all war, bllt excludedthe.llelll¢U!I!6, ob· 
jector opposed to an "unjust" fWlWlllllC.\l as the 
Vietnam conflict.Thismis~kElIl N$Umption, 
they contended, led the'S:e.ar~~M'M' ito "deny ac­
cused's, applicatioJl fol',qll~JI:11a1!lon from the 
service. " lei no! :;'1 

Since Colonel· Hdhl'dtf1iidr"tll'athe gave ac· 
cused the" order'oiijy, aoftei'l accused's applica. 
tion for separation had been turned down, if 
the. secretar'Ylsn.4eli.i~w¥"wa, ~ iIle,gal" th, e ,order, 
it generll~,g W<MJlj<!~p rH~~glll. ynited States ,'Pi' 
G~'I\~I~,i 1~(li,IJJM9·M-A.437, 87, C.~.R."q,J 
(,1~:~~), ,,)t'R.~jCglmt!lis~)lmedarguendQ t:b.!I~; tIm 
~9)l~~~,~)\\il~\~J~~p,t!pn, ,from II)nita~r,j:J!~~vli 
\~e ~6~la"Ii.Wl1y'tosel~ctive conscie~tious, ob· 

".'!@V~ 'fUlS '61l1y"to &v:i1iari!r\ :J~l):d' . i~=' s ,"2~~I(m;'T, I\,ij, , ,COll,gr"eSSlO"n, a,l e, .xell), ',~_I"W,-
\, Ii, 1S'er~on's IIlreadyin li:IlM ~ ,MIt ,., 'l~ 1'''',%j''ItS;'interittonC'iiil~)'~ , ' ," 

Ih " , ull~ii.'oted';\l()wevet,t!\e A'£P· i1/;t. 
m1!ilkaliIp~lIes ~rily 'to"tlWe{ll!llfi . ,!if I ~gi'!IIJI. 
'6c1lorliopjl6sed 'to idh1i'\i¥!'fSf6.~ . aJlI!!t~ , dUAl 
-c!~'d~d; he'WaS oh~y; K'~m\!l!f!i{lill!fbtl~~h~&li1 
not fall wi thin the J.tegulatiQIl< IlInd'Mi>X1s.IIJI,II~f.fl" I> 



ly lIh~, Secretary's, denial of his application,for 
separation was lawful. 

< ,', .( 

The Court next rejected accused's conten-
tion that the different tre~tment of in-service 
conscientious objectors deprived him of equal 
protection of thelaws.Hiil argument, stated 
the Colirt, took ne account of his status as a 
person Ililready subject to 'military orders and 
discipline. 

" • q'lnc1u4i~~'t~at:~he~,~cretary's ruling on 
acc\l$~<i) ~ppl!lla,til>n:fo,II,M'p,~~ation was legal­
ly u)l.~~~a},lll!>l~, :th,e, COjlrt ,I:\~rd thllt Colonel 

If.:;~, ql:~ .. e, r, "w. )~\I\.Wful .. t, ,.f\." c. ~?' .. rdi,./I:~I,Y'. ',the deci .. -, 
sion,.~t the board !Jf. revleWt,}YI\~.,affirmed. 

,.- i Opinion by Chief' Judge' Quinn in which 
Judge Darden concurred. Judge'Ferguson con-
curredinthe result.) , :',:c 
, _ ' " , "I' ': + , 

2. (156b, MCM) Rehearil\g n,ilSr*,~(,A!~,~neral 
C9urt-Ml\rlilllWas InV8.1i~B~~I\Ii~.:JtLa,c"ed 

. 'I "Jurisdiction. ,Collvel\ing . Au,tho~!t1i[l:~rdNot 
I;/" Il':l:~,e GD~~nCa.u.e, ToWi~h,«~I\')Y,\[I;J~I\l'ges. 

U n~~~d f2tq~e~}!: f'.~~rn~'rf111 ~ ?~ll~~~'J ~~ Aqg. 
&, 11}G9, ,~81!R~PW hl~,Jll!\1I ,ofl\')lrft¥r ,~Otll-,(~h,4rge 
WI 9~ • .Ae~~flh9rt.,YW~~1I:j'1,~n~,to,: ~h!n" Ampo,r,~lInt 

!t!lrYiqe,.,,!'I~, a~~ .. h"%r'lI¥i, "be. f~r,~, l\.,~~, n. e~~!.fiP,.'!r.,t-. 
mar~ia),convene~h\Il\~,.;~Il'!¥P, PElp,4,t~~~. ~.\R.,qBli7 
forma, on 21 1!!eJjr!!M1tr'l@~~:lfSli~~~~ ~"S 
sentenced to a bad~<lol'tt!luet' a~scn!!t'ge~ 'tOtal 
forfeitures, and, 'cGtiih:$~lflMl.~I\'ardl~lIibotii:i!or 
one year. The convelMn1\lill~h:ijI!i<by,.l.lV\lnirle: ohe 
approved the sentenceHrllfl§lle1ltl'edlfl~ijlll{t1:01t 
of all por.tionsthereef,.t@l)<1!jJ_Iti1\!1i11tliis;f>wi~h 
pvovision for autonraticllre'itli~slJ~i1Jl)rili!jmuch 
as, . accused expressed,· a:. "dlil!fr&li\tcl\bset\V:~:),i!il 
Vietrtam, the cQn¥en1ngituth\;)rl~~~'dlac~ 
cllsed'restored 'teo Quty 'asl.of <theUlIit1fiil o~lthis 
c~urt-martial. Accused iSnQW':f~e~,114n~1'<\'ri 
Vletn,am. , •.. . , 'i: I' h'l>~I':t; I, 

, ,Aceusedrs ,originllih!On'Viction Iit'i<ll9l'l!i!P'I1IIell\' 
die lion was reversed· ,by bhe . bO'lird 't)lIl.ib~~i' 
for erl'ors, ,in "the record. At'the thrill, ll:i!";tHti i 
bQII,l'ci'sdecision" ,accused .was.conftned' a,i1lt:Ii'e 
Ui;mS •.. Na'vIal Diae!pl!nary, COmmand; '. iFilutili' 
mllilnt,: N.e,w:. Hampshwer iPursuant tel the"1if;!: 
rectionh:(jf, ,)the:. boMid .oft· review, The .. J utlge 
AllM(q~~J .(i~p.~rM jof tlle,~ N'II,?,: referred. the 
o,,~~ .. $>l(~!)f!l~~~~!li,lni • authority. The .·latter 
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forwarded, .the, record t6 the Commllindant, 
First Na'Val District, Boston, MassachUsetts, 
and recotrtmended that a reh~aring, behell:j. 
The Commandant, First'Naval District, refer­
red the matter to trial by a general court-
martial. ' 

Tri~!o:flfccused proceedeq,through ;the pre­
sentatiQn. Qf the charge and spe~itications to 
the couJ,'t .. Defense, counsel then r,equested. an 
<:Jut·of-court . h~aring. at which .time it was 
divulged tllst ~ccl\sedintended to plead guilty. 
The law officer, however, in inquiring into 
the providencyof the plea, discovered that the 
on'ly reason aeeuslld:·iwall:ted :tc) :plead guilty 
wag because he did not want' ,to go back to 
Camp Pendletenfor tbretr.iM of his case; He 
thel!efore did not accept acbused's plea. A 
continuartce was thengranted:.irtalimuchas 
neither side 'was prepared tt'f gefotwlird an 
the merits of the case. 

Thereafter, the Commandan~,.FirstNaval 
Disti'ict;wltb:t!lrE!wthe caSe 'from the court. 
His action, in pertinent part, 'was as follows: 

" ... [I]t.dn>pearingthat, after. the. a(!cused 
. . . hadas~iired the. trial .counsel tl:\at. a 
guilty plea,Wotild be el}tered ... the. law 
officer ... announced that he Would notac­
capt ,the proffered guilty plea, and it.futher 

,appearing that the evidence .I}eeessary , t", 
establish the off~nse c.harged. ~.snp,\ \p-VlljJ· 
able locally but IS available at the situs of 

'~~~u~~~~1~1.~r.:~&~·p~~~~1~~!c~~~~.I; 
~~:I1\;~.nst~eKat!~h :~~\~; ~'P~~~R~\a'te,.~~~JlOSI~ 

, T\\~'!"'siieb~f',!l~;:!Ai~e!;;1 ~t!:~~'whether j" 
t ,::K,)dfl1r!''''ll(~~m'l ')~\iNl,8~., i '~tC" . 

jR~~~·'~.(~.~tI.,.(.' .. ).~~j~~~~~~i:~t,e:j~ \ (I Z~F. .-~'7.~;;(~r,~~i~~~ the -Court stated: . 
• ' _.,Il), I'_~ J \\ ,'" , __ r 

j:f!f:'r.!'F!j.t~W1lIiI<1that,'Onde.~ c,oHl-t..l)larti,al 
.1!il\ij.!l~Jie\!h .'convelied to try prevlOqsly'r,efer~ 
t~·ltQd~lIhSll'ltes" 'they may not·lie"Wirtl:ltlrawrt 1f 
,t) by,:·t1;he. ,conveningauthorityt~h9Ufl.i'g.QJlIJ" 
b/\~~l ()jJmphllsis sl\pplij!q ~,! ~IQl):!ljht.)~f 
The)Col\rt, in' holding that'gQG~f~'I!I{lI'iWl\.irt8~" 
demonstrated! in . tHis ca~,l:r&fml!l$~iioft,~. 
graph. 56b~Manu!!lift!ll' '~QIi~lrS;l~~j~) "IiiN~~ 
in Jilertilllent)part,lJ!lllllVJ4~lk\,iLnJl: l".l¥~JI? ",{'\+\II •. 
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fJ
··· ".'i'PrCi),]lel'lg~Ounds for the withdrawal of a 
· ,Sp~~mc!\tipA. in~\l!de . " ..i~$uffioi.~noy. of 
· ... (1.~a~lq,bl~, ~p~4~'[!.ce. t0P.":ov~ W,~8;p~q~#~a. twn. 

.. " (Illtjlphl\sls supplie\! J?y the Court.) 
<: " . .': .I - : " ,. ~", " ", ,- " ,,-'" ~ " '.: 

, After"veyjewing a stipulatien .0£,. taets, . the 
Court concluded that the Government had .not 
demon~trated that there was material .evi­
d~nce' av'Ailahle 'lit Camppendi~ton· that was 
not available to~hE! First Nava! DistHct'rhe 
(')ourt,th~'r¢f()re;hefa"t'haf since good cause 
\Viis not shoWldoi' \vithdl'awin~ this case; the 
subSeqUent ti'falat'Ca:irip Pendleton wa~' In­
valid.·"" 

',' ." ' j J ' " F ~ • • ; '" ' ( 

· Since ac,cJls~d is currently, se~ving.J:nc 'V,i~t. 
nJlm, the Court did not believe thaul:6l\rtker 
proce~ings in this case· werllwartanted!: fl1l1e 
decision of the board. of review J'Wias ,\I!e,~ell$ed 
and. the. charges ,dismisse/l., i( Qpi,niQUiJ)YJ II: udge 
Ferg\lson in which Chie~,Jlqdg~,Q~ c®cur-
red.) .,,!,,i1H'),})fL '!.O J';: 
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and right to counsel, accused engaged inc:con' 
versation with the agent and ,this,'cGnversa­
tiOl)., led to an incriminating written state­
ment. This statement was' admitted' iii' evi­
dence.at trial. 

While .not deciding whether an accused's 
assertion of·his 'right.to remaih silent'at one 
interrogation insuJates.hiIJi from further In. 
terrogation in the course of an investLll'lItiori, 
the Court here was satisfied that "accused's 
tepeated' reliance .. upon his·· right t() remain 
silent made it incuinbent upon t~e agent to 
desi~t in hi~ a~tempts to~et; the accused .to 
talk." The Court therefore Ii~Jd'th!\tthe pre­
trial statement\vas improperlyaatnit'ted in 
evidence.' . .. . . , .. , '" . 

; " ,i,. '~)';:'.\. I ':',\)(, 

The Court next rejected the Gdverhment's 
argument that tl}e admission of the stl\tement 
WaS not preJi:idi~h;1 becl\useac~used'$ testi­
monYat trial' Eoi\.litiMe&· a judicliilcorifession 
oftheoffensetch~rged.1lia'srimchas the race 
ord pr'ovideir llo 'd!l$urarice that ~ccused vilouJij 
have testffied· as til theseoff~nsea tflil$\~t~te~ 
ment had not been adinlHecl' iii' ~vill'e~~e, ''ihe 
Court was ul1!ible to lio\\cJulIe" tli~tlillsiria'l 
testimdnY . was not' "!hip&lf~tf "by;: the ··error. 
United Bt~~ .. e.' 81 'v. fJ ':S~a'rcll,iil)t;;; 17' u'.s:e::M.A. 
598: 8S'C.M.R; '~~~ ,<,l,~~~r:-;;; .. ' . ..., 

Since the period .0fcot1finement for the ofi 
fensei·had eXpired and. ,since. ,nopuniti¥e dis. 
cha~ge had been imposed,the Court,collld 
perceive ne useful. purpose in prolongi~gjjthe 
proceedings bi\' a .rehearing. 'Accordinglw!,\!~It. 
decision of. the .board·ofre:view' waS"l1I1Y;$l'aU 
an,d ilihe,lcharge. dismislled. ('Opinion ~iI',/jlildif 
Judge, Quinnr:in :which . Judges F.erSU$m. 
li);arlleJav concur'red.)' .. iml'!!!itltAK> 

. 4;Pl\f (14'0, MOM; UOMJ art. 

oonnnemellt. f), 



terlJlMiate appellatll nu'thorlties' 'affirmed, the 
/I'n:aI~K$a1;ld' sentimde wlthotlt ¢h~i\ge. i " ' 
';" , ." , '" ,,' ,', I'" ,', _ , 

''l'he facts hidlcatM'that on 28 'April 1969, 
Ag~nt G, of the Office of SpeCiIlJ Investiga­
tions, was informed, that, a ,serViceman, had 
liMn found dead in a 'field aliotit four andoIte­
half miles 'from th~] ba~e, Pliysica:l evidence 
in 'tile' area indicated ithatthe vid:iiri had been 
run' 'ovtirby a car. 'Ndiri~rb\i!!' 'r'llts'were found 
in the field leading to'liiillftom''tlie spot' where 
thE! body wa$'fourim:Ag'!lrit'Gi~earned from 
the local sheriff tlih,'jt'\passerIWh9,d 'earlier 
observed a 1954"or'1J.9d~)F6I'a;, with 'll' Iigll.'t 
top and darlF COI0~~'/J~BiJlliljs~, ;'cR'6n'the siMI 
where tile bod:l'IW:~W~i!Si!a~Jf.e\'H':Later; whell 
he again pas~eW~m~\\i~iid,I,~)~~~',~n~. , " 

After returning'fu 'tn~ ba~ej .,G learned tha1: 
the victim liad 'liee#:'wlth accused and two 
other aii'rl:ieilfi8il~llW~jlprMlb'usday. He "also 
learnetfth!ltJ'W6l!ii~~th5wned' Ii 1953 or 1954 
Ford, IltVh~'ell ,*a'S'\J:lIii~ or'blacR with a willte' 
top. 'Gfls®itl\m'/'edi :a!c~us~d 'to the' order!:\" I rdotW 
and,wirbhGUtany kind of warnlng,pto'deed\\U' 

~~~!~~n:~::~~:~~~ ,learn~d ' l vietim 9'~n~l~!h~~'p~~~~?~~~:~ 

a/l~U)le1l" ' 
IIl~!lt J~Q 
prll~,ence. 

their, qUE!~~io}lfi 
a)readK 

tion; Thlls;'i'f G' h~1I 'reasbIitosuspectaccused 
at thatitime; afiy'~tatenieiitido Mitt were"I'i1:': 
admissible 'in evIUence'i'Mticlli"Sl,UCMJ. 
And, sitl.~e neither Grior' B' informed Accused 
thlj.t .~ispdqr IPI\Wllr~e~ .~~~t~!ll~'i1t. roulfl,~ot 
b~ u~Mlagl!j1.lst l\iri), tl).~ ~t!J'~m,~!lt t~ #,wqlll~ 
Ilk," ew, isebl\,i'l-"Il, 'IlWissii>,I,',~', ,un,~'~f,4,,'S, P.o/', ~R~,' V"'",,$ert-, 
n~tt, 7i,l,J.~.P~~.A!,~7,21,q!l\1:+i.,~~&, q95~). 

Under' ,tlie:.~il'(juIllstanees 'of 'this" case; the 
Court felt that it was unreasonable to 'con" 

, illitially 

·"'.\!P,:, 

Ilielt that the 
,weireflldt sOJo)lerwhelmjllg as 'to' conelnde, 

that Agent sl.1spected .aecused ,when, hefir,6t 
startedto interrogate him. Since the evidence 
~Assu$J~iJtlbl;e of different 'liiterpretatlbhs. 
fiilal'dete:rminatioriof .• ,the-llOnfUt>t.shiiura...Jlm'il! 
remained with those who haQ, th~('fdct,!'tlitdilfg. 
po~r.United Stdtesv; SchiJ,Jf&r;'lfS U'S\0C~· 
M.A. 83, 32 C.M.R. 83 (1962) .. ' , ,t,,;, I i,I<" 

",,5.(73,: ,il\1,CM)', , FaUUre,!OftwRn4itlideftt To 
Tailor "'Instr,uetions' ,eonslairiteil!i; Reversible 
Error,' Uf!iterl:IStli>des i1!! Mle@U.§ctel'j'!J!i!'d."221162. 
22,i.A.ug.~969~-!1lllQiikl'i'j~evel'~IJ lffl1itte~s' We're 
pl'esen~~d4~n-~\i.~iled's'-'-l#lillit-;lli, m{1i!gfl.~ion 
anii:Ehc'teriit!7t;rbn;::'t~~~1<t.:~~#ltl;:p~~}~~nt 
f.a:',·le"d, ',t~A,r-il, ~:t~,e,f~,~~~iitiGn'~H,*l~;¢G:~,r:,J~,· 
b~~~ th~r~tQ 1p lillY, A\\w,ner"ibtl!li;:, ,'." lJlg 
!)As pre~el\t~nC'Pg' ,~n$~r"ucti(m$· 'l';web~W(l<\l'i,§!r­
rglj"an<l, unQer: ith~ ,circuIll!\tan(\~s,,\,JIltejlJ..IM'$El'd 
Mcused" U'Wited '8t~te~.,u. T¥rl;e~iLJS,(~l/i10.­
M,l:A\',2:74',SS,0.M,R., 72(196\f,Ijll~lWJ!i~,a.a, H%Mes 
vi IWv.stJngle, '18:,U.S:(l);)MTA\('8Il.'iIli.4,~'I!1.~. 

",!la, 'r(!J:969" d[~e~tQd"iI~~1i')J~I!fRS;)l1lA,Il' ,iIb!' ,.,11,­
'1;t&W, t f1i~' iJ.$'cfs'foti> ,~t!{~~J!bhr1\ 6¥W.e~~I\S 
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reversed. Tll~ .Court of,.;Militar,Y ltevi,ew may 
reassess ~he, sentenceo,rord~r;a.rElh~~ring 
thereoJ;l.(Opjnion by,.J)l~geVerg)l~on in 
which eh,ief Judge Quinn, cO.J;lCUrred.) . 

J udgeDard'en (disSE!lltillg )llidnotbelieve. 
that the pre~ident'sfat\ur~"td draw attention 
to the mitigating evh:limce 'ha.nned accused, 
for had the court been 'so' informed, he did llot 
believe they would,hav,e lellsened the punish­
ment in :IlM~or ,of Moused, 

6. ,( 48'1.; r4CM) ,Avallal1iIitY,()f Requeste.d 
C~iinsel W;I?,,~i~lon T~ Be MadeB~ T~~ .~9n. 
v,~nll\gAl\tll'1rlty;UmterJ; State8'V;~~lltam8, 
No.2l:;845,22AUg.196~.-N~~ila~rercou'llser 
was appointed by theconv~nj1\i;a:)lthority, to 
defend accused before a ,sp~ciar cillH:t-martial 
on charges of possessioJ;l, )lse, ~llo attempted 
sale of marijuana (arts. )g4~nd80, respec­
tiveIY). When acc;used eXPr~ssed ,Interest in 
obtahiing a. lawyer. he was ta~eJ;l to the base 
legal officer. "Thatindividllal" iriformeo ac-

;',' -, .. , ,-' \ , : ',- "" " I' 

cused'that lawyer-counsel was not reasonablr 
a~aiill.lljlelthe question, ap,parently, war;; ~~~tr: 
submitted tb the convening authority. There' 
after, ·a<tcuseC!! wasad'l'ised by )h~s'apptlinted 
cQurlsel!thltt'he\didliJlot believe tihatthe> ~~})V.a 
icesoffaJla,.wyel".were'~eeessary, " 1~!l:) 

r~eM!I~\~~\i8~!;~f ;;11,6 ~l~IlA\!l~1{jfi~~~ 
legal counseL4~I~qt "~ijet,t9,,b~JklIIlP.i\j1!A' {tJ\;\ 
pase, legal ,0~p,eJ;"" ;I\~rjwall:.\~rll:\~JI. ,q~:';fl,r~p'~f, .. " 
S.tate8 v. Guttittg,. 14 W:;.Gi~'l\~r'/l4%~'~~, ,1;;\'M't,I!, 
127 (1964) ' " " "',i' "~,, A 't'" • n :'n"_'1 "~~(,, ,I",!,{ . h.", H. - " . ,.) 

'Dhe iManual',for ,Courts.MlJ,lI1)ial,'.·Unitied' 
)"States,.;1951,indicates that:<this !%iitia~,de. 
~,~e!;',l);'\inll!blol) of the availability'. of 

·be. 

6 

.. . While the burden is normally OJ;l the 
aggrieved partr .~. support his c.ont,\l)l~i<;m 
of abuse, we are loath so to chatgeone rep­
resented by untraine!1 counsel wheJ;l consid­
ering a matter of'basiCstatutory entitle-
ment; . . 

Th~ Court, citing United Stq,tesv. Kelley, 
7 U.S.C.M.A. 485, 23 C.M.R. 48 (1957),re~ 
fused to imlOke the dQc~rill"\ ·of wa.iver9f legal 
counsel since accused had ,not been rep~esented 
by trained coul)Se\.· '13~ca,lIs.e,. the facts were 
sufficiently similar ~o .those Jound in United. 
Stq,tf,s,v. Cuttinl1,8up1!a,~tq~ Court held. that. 
re),<ers!\l was requireq·; . ~na8tnucI;t as accused, 
had, I>e~n restored to. duty, a,J;e);J.ea~il)g was not 
de~med warranted. The ftnding~ :<;>:f,guilty were 
set aside and the charges distniss.ll!b i (Op,jpion 
by Judge Ferguson in which Chief Judge 
Q)\1rtll"concurred.)" . 

, '-I i' ! ". : 'I' , ; I 

,.,cJ\ldge Darden ,(dissenting) was, of, the ,¥iIlW 
~h!\'t! a~teraccused was informed ,of the,flllip., 
G~,41H'!l for reque~ting. a lawyer to defe!1d. /Hl)\( 
l).1l~l;t;1a4e a deliberate decision to. keep .his ~p~, 
~Rjnt.ell~ounsel. 

:~.;i( NO, MOM) Adnlil!Si()il"ofIttct'lminating 
Stiitenle'llf1'/r E'Vldertce:Wiis Prejudicial Error 
WHe'r~ i>'it(ipei"Witrn1Hgl·WIiS 'Ndt Given Ac' 
~lIa~'t1 •. 'fJnM4dJS~at~~;riJ; 'PlUte?"; No. 22,052,15 
AlUi"~91I9Hj6n:fra'fy to' 'bis plea, accused Was 
c'l>iiMl'cttl!PJ!brbde~etitioh'(art. 85) arid 'W!lss/miJ 
tIlnc!id 11f@Va' ai~IlGiiorable discharge;' f(!li'fei~tl'W 
oi('$5'0' \l~rmoritJt'for 18 months,alld ·(jbll'ft\Yefl 
nfent' at 'hard labor for the sat!f~ ;\l'e!l!'&II'!\~W 
board Of revfewordereda rehearinlfllWdellif§'~ 
it was?'! th~ belief that accu~:e~lVI'fj;~]U,tj'Q~e11 
to' aiJl Incl'iminatillgcustodl!lI"i1\il;Ej~~. :b:i" 
an agent of the FBI withtii.t\t!>iIft~'Iit!~lre,j 
ceived the bene!)t 9f"fh~,jmp~Ii[:W.~$;II: 

FBI agen.tstestilMd 'l1iJ!:la,~~'/)_1tht~d a 
buildingsuperiht~M&WtI~iI\IC~l'r that a 
persoli re~ld\\i'g",;fnl"1~tll!.d.lti~lM'r\4\Ja~tri1enti 
'IreSemblll E'I!I1 ,·;j;'JI\III!~~1fs11»)j1iotograph:" 
Upon ;ertitli!/<In'M~!laitil~Mllt.1ih'e' 'agents 'iUsJ 
covered!'wl(lIl'~a.~A~ltken:ed and ' .. tolli; 
th!\lt' ,th'61'liIil.11IiMUiJItlw.ll1l&t~fttsl';S:ccused·WliBl 
asked I tal, id:etUl~l h.@l~.,l CHifPresp6i1~~; \\I'llII' 
';~~~bIPSlk1lffe~):!m!,~llln, ,"W ;hllt,ill, t¥~UI:' 
tmflJgYlIrnJ'jiJfI'tiffWeftw/}s. ",J a!U:~~ ,ji!hlf!lli{:, 



Allcused was, p\lIcedllnder, arrest. Agent. A 
fu·vther testilied that accused WOllld hllve ,been 
placed under ar1!eli\t even if he had nQt given 
hjs true name. \ 

, The. bQard .of revieW, relying .on rJ.nited 
States v. Allison,' OM419('i42. (1009; reported 
in 69-9 JALS'8j';' IiEifd'that th'e'admission .of 
this,evidencewii~ prejudlc\ally'err()l1eous. The 
Board stated:"" ." 

, i 1:,( ,j.' :",: '!I ' 

. . . W \l ar,e of the view.tJ:lat .. Wh!lre a law 
~~orcen]cei1t 'officer, :QkWoi\t~:, a 'sllspect 
whofu '}I'e reasonlibltheli~ve!!"W be 'the per-

, soli he ihtebds 1:& arre~t; a"cl:tEltodlal situa­
tiQn requiring appropriate. ,*aiJ!qdngs' exists 
from that mQment .on, even . though the 
suspect is fQrmall~ placeil.;undel',arrest sub-

, sequent to the initial· confl'bn.twtion. 
The Court had nQ douJ:lt'that'lih'e B6ard had 

resorted tQ its fact-finding ~.o\vet\"atliltnade 
a factual determinatiQn ofltWe'J.~lnie'bef()re it. 
The Court stated that uWdefi ','iMlle 'Circum-
stances: ,:/!··,:I,,0'H I1hY, ' .. 

d,,' "', >1(1 ivjJ~;"i,<I'/:, ~ 
" .. ' . .['Y]e are, bIjlU;1lIll11~ ~m;~I~r~Mtual 

!IetermmatlOn~ .of, t~e.,.;~. p,~.'~ , ~)9:fx)1~.,y.,. \\~;W'.· ... 
unles8 suck conclus1,OnB W'flJrb.'t14Cf?'.11 and 

, capricious, 8()as tit 'ambur,;£toi'a,W ab'M~ of 
"iU8&retion . ... " [Unitel1:'St4te8"IiJ,M~Oild/Winl 
'::17:::.U.S:C.M.A. 72,' 77; .8"11 ,,;'.G(M"/R.'.',.!886 
blt.HIl6,.,V. ,,] (Emphl\sis, sup Pl.'kiie d\i'b.,)' ,th .. e 
",\i!l'l~t.) '. ", ,,[ . ," , 
@nl 1~~~fl\ll1ls', before, the C.ourt,. i~'l\las;, UnlIble 
tQ,'~aY./1Wf\1:J,the board .of.re:view'sfil¢t1ifll !inter­
Pl'~1JJtI1;l~£;\YIl$:I~rbitary; and, caJ!)ricill,llS •. 'The 
deei~Il1~,tQll,\th~·.bl'lard . Was therefore ,affirmed, 
(Opi~~.)~a~u,4~E) Darden in which Chief 
Judge Quinn and Judge FergusQn cQncurred.) 

Accuse~ Held,. In 

,,,,,,-",",:" 

Was 
,U:nited States 

,,,,,,,.u., . \ "a~ .. 
\'I'll!I." xQl),v~(lted fo);' 
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At the beginning of trial andbef.ore enter­
ing a pi ell, the defense· m.oved fQra. dismissal 
.of the· charge .on the basis that accused had 
been denied .aspeed)', trial. An Qut.Qf-c.ourt 
hearing .revealed that .on 1 March 1968 ac­
cused had been apprehended,;by civil authQri­
ties in FlQrida .on an armed robbery charge. 
He retnai1ledlh /I Florida jail' unti114' March 
1968. 011 that day he was released .on bail. 
His Al'nlystatus was then unkn.own. On 27 
March'1968. hQwever, accused was taken into 
custody by agents .of the FBI as a military 
absentee and was returned to the Florida 
prison. On 2!i 'March \.1968 a hearing was held 
.on the rQbbery charge. The 'case was Mntinued 
ul\til Ii July 1968. A~c,~~ed was ~eturned tQ 
CQllfinell1en t. .' , 
" "The cbUllsel who had defended accused on 
the stMlh~harge testified that .on the day ae­
CU~f,d"W;a:s' lirrested by the FBI; apprQpriate 
nQtijijca'lii('.),l:\ :Nas immediately given to a 
FlQrida Shore PatrQI unit, including the re­
lease~f liceused .on bail on the state charge, 
~d 't~l!-tan'ils~i~tar\'t st~te's attorney had in­
dicated a ',[olle . p'f~8'~(iu{ .of the state caSe. It 
was also auggMte~'th~f a~cused be picked 
SQ ,that lJIilita'ry '~h~t;i~s could ., 
Later, accuseq's counsel made fm'th!lr 
theShQrePatrol~ndi.o the FBI in a'l ~t~~lW!~~ 
a releaseo! his cli~nt. Qn 24 : 
cQunsel told thOl ShOl;e pat~?t 
was not picked up the next ~""."'''-
fo" a writ .of habea~ '." , . i;;~l~~i;~~t~ 
accused was 
PatroL On 2 
entered .on the S~~~;j',n~mf~!!i"r!ijJJ 

At trial th;e"~~;~~)~~e~~;r;:{~t~~~.~:.~r the defense, 
speedY', 

{ 
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whether it acted with r~asonllible dispatch in 
prosecuting an offense:" ·'Thl! decision :of the 
board· of 'I'eviewstressed that ullder Florida 
law accused's release on bl1il:stHl amoulited to 
civil detention, because he 'Was no't aNiberty 
to leave the state' ill thissiatus.'·· 

'(, 

'. The Court, howevell,· was of tl)e'opinio;I\tnat 
United Stat.e8 'V. Gar,ner;,: 7U.S.C.M.A.578,23 
C.M.R. 42 (1\)117) waS more closelya\tinto 
this case,thllll wa~)iVilliMn8, 8upra, In;Ga,!,1'Ier, 
the. accused Was app~ehendedas an a!<wentee 
by a Tennessee deputy sheriff for ,the .Dl!part­
ment. of Defense. A. majoritypf,tlw,collrt in 
Garner agreed that: 

"Mllita~ controi can be eiierc~ed directly 
by milita~ personnel, or, forcer·taiii put~ 
.poses, indirectl;v,):>y;:civiliM offiQiais acting 
for.andon behllif of,the Armed :Forces. '.' I 

A detention effected iii accordance with such 
a notice 'is a detention' on' behalf of tne mi\\l 
ta~ and underthe"!iutnol'it:\, granted"b:\, 
,congress for tnat:pu~ose",;·:,,;';l 

the views. expressed in Garner . 
, caSe, tne Court . 

~~;±~::t;~1i:~;,~' for dete~irijng w~Letl~t') ~~ trial' 

8 

cide Was Not Raised By The Evidence. A.c­
cusM: IWas' Not PrejUdiced' By liaw' Officer's 
Failure To ·.hlstruet On Other Acts' Of' Mis­
conduct. United States'll. Butler,' No, '21,786, 
15, AU/f.1969.j\.ccused Wa,s cpnvicted of the 
mUr!ill~ of a"fe\low marine. (art.t,1,g) .. For his 
~rstassigl\¥IeI\:t of, err,\lr,' accused,. relie!i on 
certainill~qqlt~ac~s br trial counslll in,readi~l,l\' 
into the record ,testimony taken at. the article 
32 investigation; the witness had <liea be. 
tw~~'1-, ,th~' rtly,\!~Hgation . .and triaL . In h?lding 
t4~ ':(li~} ,~8l~~1\t" .of error unmeritoriOus, i., 
the"C<\l\!lli"fl?IW-d: the. reading mistake to be 
Inco1l8e.\j;\ll\ladiial 

rl'~nnrf-;-' {,.,,,. , 
'"A~Il11$~1si8econd assignment ,of error:dealt 

with the'tfaw1officel'lS instructions before·ftn~­
jlH~II:li;/1i1:iEt q()urt members ,:were instructed on 
~!lI~~e~~llse •. On ,tl)i~, ,IfPpeal, accusedc\ln, 
!il!1W~l\jhat the law offiCer erred byfai\lng!tQ 
jnl\~lj1.Illt on "justitlable homicide as. "qistilw 
gui/lhed from self-defense." This argllw,~lIt 

,,:was, predicated upon the principle that "a per­
MI>'ila'iitWorize/l byhJ.W'to detain' another Is )lot 
'f~/rl\~~~I~ ,\,e~po~siIlJe,.for. th~ 4e~:W';,~~,I't~at 
I?llr~~njf <I~at4 results fr\l,m)th.~.U,~~d~~i~allon­
'\l<bl$;1,1.orceto prevent ,his\, ¢sc,aPe; . ,'Slil!"Bnfted 
S'M:tes:v~'Evaiis, 17 U.s:C.MMl'/i.2S11, '243, ;38 
1Br.R 36 [19'67]:"'Tlu\;j®tbUlw,"lidw6vef:'foJind 
·that the record of 'trial demonstrated beyond 
alll doubvthaJ6 aMull\ili ,~lfot>'h1I.;"fictim· without 
mliY ·th@ll'itht! cif'iCohillinUin:g. :the reliitraint. :(J'n" 
del' these,fa:6tS'l,tIallllS' walllnb 'obligationto'ln­
struct ,en thfg,.the&l:y1'0\f'de'fense. United Sta~~iJ' 
1.>,: !l'obin,' ·'17 l:)IS)0.iMfiA\ 625,' 88C.M;~p'400 
(1967). ",,','t':'! ':h,' 

i ~ext, it wa.sfc<hit~~1~~.that the .l~wlbffi'be!\ 
erred t@"a~cu~e'd'~)pl'eJudlCe b;\' falWgt~\JIlf" 
chide an' ingtru~ll!Oii W'thec<iUrt 'ri'ietb.B~~'sM 
dlsr~iard 'e~id~'<ie .sf 01ilier misc6hdjj~~Il{W~'h'il! 
fu:strU<!tionilS"to~elltellce;'Cbnsll!lM~ tJm\'e 
naturedf a!Jculie'<rsofi'enSe, ;l1idi~s;l\\.~ 
punishinell>tr,·the:'Coilrtiwas·cd:tiviiicM~~ 
IillegM· nllscend.@t·iri; 'issue:idl\iftff6~'lFM\\~~ 
tl\'e~o\l1·tmemherstoadJ\itlltwlwfn~ils~~t'l! 
punishment. \The' ;de~isia'il(1'lj~)otll!~.dHha~~l! 
reV1ew'lVas·lll!\l'riledlI ((jp1~6'J\9Bt'l!»tl~ OO~ij 
Quinll' '11f'Whl'(\hiiJutlg~"}lIqsIJftHM~~ 
concurred.)." "y "1 b :b[jlltfo'1JlIade.l!;tllfll~llrb 



:10; (UCMJ IIrt. 81) TestimollY Relati:V.e!To 
Selll'ch Made Inol.dllntalTo A .Lawful A~rest 
Was . Admissible. lInt 'ted States) v.,. Coakley, 
No. 22,OG8; 15 AUgLil1l69. Convicted of deset. 
tion (arL85h IIGcUsed, was, sentenced to, a, dis. 
honorabled,ischargeJ,totalforleitUree; confine. 
ment at,·hlli17d·. [llibot.,for.18moliths, and reduc. 
tion to the lowest enlisted grade. 

, " ;' .~ "~\', .1"1.; ,'\' " :' " 

In .an,o\l:ti-of.court bearing,ah agent of the 
FBI. testifted, .. that having.been assigned to ae~ 
clleen's :caae,. his,investigati~»Lcarried, him to 
theu .:residence of accUsed's' .. mother. The 
m~thellls husband gave him a,·description of 
the, car a¢cused dro;ve"dts licet1se".illUmber, a 
description .of the girl. iWhui II\C,(lo!npaniedac­
cused,the clothes·thl\t,itoQullel:bWD.u1d,be wear· 
ing, that accused hada)bAlidagel <ill! his· hand, 
and the specific a,rea .lidl),1ih~jljty)llvhel!e' he 
would likely be discover-edl, 11m! ,)<,!.;\I"" 

Arriving at thedesiQlnkt~f/MIe4ijJtll\j ii\;gimt 
saw accused 'and the ;g;l!l\'1;!lllhre i!1iIMlIi\t!tIl!'g~gent 
then identified· himS'el1fJ,i~jjttl'i\r$~'il'l{lf ilh~ulled 
was Coakley. Coakley:t~e~tifti!lij'tlllltifi1fij"lle'ga­
tive but nevertheless"WIt$'IVll\'e'e'1l1qrltie!!'ith~st: 
The:agent testified· thah'~~h!l\~~~~II';~'lI!irie 
giv~n\ the arrest wciuld:8Itnl, M\te.iI!f~eii.f:ffla\l~i 
thlire being "sufficient prbbablI!J&;l!~~"i~NI~:r' 

:~_~il:""., C!.: ',: -1, o.~'J·',E~,dw '~p'tt\,\\?, 
. ""Q:tl~~ RlIIS~d. ullderllrr~t,. II~~\I~~~~~~~ 
stlillft~<j,>\t!l.pr~ci).lce ide~tific~tiol\.;:al!iP~~~<I\ 
nq\\\\\¢IlFjj}s!\~p,nbeanng; hiS" trUll, :l1~..w;e():ilj; 
~~~ ¢'1l!l~~AI~51~\l.!}t;lIo¢iole8~ ;WIU'li1Anlt,\l\Ji;\~ 
)l(dr,tf1lsiJlw1't \:;\\riS~!1#1 )38~: IU. S. ~};I6.· (l;MG,)r~ 
w,+1(qijl1Q'ffl,f'V~1i~jt,i.~~l\lwcllaed at this tim~ .. 

rnC6~~::ml!!1a~H~~ ~~~~~te,dhIS'8tOry liP t() 
the poiNt lj' ... ~r~ , 'e. ;ask'~ifiicctiaed if he were 

j ::i'J:':" (>UL .. ! 'I'W., ", .. " -,")'. ,,",- \ 
C~iik ~;~.':'J" "Q'¢)f .. ' • !li1i.I\.,e~ t<i.,ld,.f>.f.~~~a.r.,r.~ .. at 
and of thl! 1tU~e;f8~,'tJ ,W.'~'nlHK S1i,OW1~g IIct!ve 

military .~t~N~('.~~4~ .. OW.~f.,j~ ... ?R.H. ne .•. 4 ..... ql\rri~d, ·.110 document~na~lftA'j~~fI~~u~i,~,~e'L ,. , ' •.. 

The Court; 'helti'~IIii~WeVltlen\!e . was 'ad· 
niissible since :J>bil.Wg4liIt!M8tllnlJiiY i+eflected 
theimmediate'·'IIga,~~d\lHWG}Ii:Wtrllo ~\' law­
ful arrest.l7nit~'lVlS''''Jiv;sl1J)ratc1tiH',.I7·.u,s,c;" 
M.A.. 439, 22C.Mi:R;t(2!a&!f_61)I1'~A~I~IlI!i~d 
out il),., Un#~dSt(!~g~\V.(~!l(J1J1.s>C.· 
M:A.298, 38· c.lI:l.a,,;\l(\lliilla~nJ9Ji1J1al1mnlM! 
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under.a'l'ticle 31, the ,Fifth Amendment to the 
G.onstitution, lind Miranda are not a prerequl. 
site ,to .a;;valid search. Therefore, the testi. 
mony as,to· the absence; of true identification 
was >obviously admlss~ble. Accordingly; Ithe 
decision, of the Qoard of ,review was affi·rmed. 
(Opinion by Judge Darden in which Chief 
Judge QUiJ\.n and Judge F~rguson coiic\lrrild.) 

, " ~ - -- , '", , , i ' ' , 

11. (8'" MC,M). A~cused'sCon;victlon. ~or 
Violating ~,:I,lllgy/atilin Coul!! Not Staml Since 
The Reguill-Hon :Q1,I\JlliotApply To Him. United 
State8v. B(I.l,~,,;Itf~. ·21,910, 15 ,Aug. 19.69 .. 
Accused wM"conv:ictliq.,c,Qf,v:iolatin,g, MACV 
Directive 65,50, !iateq,;JJ J!I».e 19,6.1\, l;>y unla,w. 
fully making mOlltl1\y, .P,Ull\l.\!II-~~spf Treasury 
checks in e~cess of his'.'~!lnthly, Pl\y,. ,.He was 
sentenced to 15 months confinement at hard 
labor, total forfeitures,' and' r~dh'hioll' to E.i. 

~, .' ' . ,'. , " !,' ':". ::'\.'1 ,j S', ". _\ "," " ' 

The pertinent partQf ;t~r dir,~9tiY:f!' . which 
i~ en titled, "POST ALS;E~,VtQE,1,MONllJY 
oaDER SERVICE," is q\lQ~\ldJpelovv: 

"4. POLICIES. 

a. No individual will purcl)ase il). anY.ml)nth 
more postal money orders'; t)'easury"checks, 
banking instruments, or any combination 
.thereof than he draws inMPC during that, 
month. Under e~ceptional circumstances, 
unit commanders may authorize individuals 

[)':Ii<\,,);>UI'¢h'ase ,additional qua,ntitles> ,oipostal 
Jrmtoni\;\' dOltdel!s;, 'The." unit' ·commander ·wiJI 
»,,/tel1tlJl!hthat .thll'; &~cess mdney,<wasde~i,ti· 
'llllll.tI!teI@llIcCI1.ued<by ·the. rll;dwiduii<I~J Postal 

;:;;~~~~'r.~~~~~~~~t~~r.e::ti~~r~; :~~'the ia,p. 

;::,m.t.'~~.'.l¢)~.';,t~;}\'#.\.·· J:~~ .. v.' ~i,.··.~.1.':iWp.~.$,~4·(Ggnvic. 
tiHP.,~I\\JiJ.:W;f;jll,~,datr~~nVII,i«~<il .. no,~ ,apply to 
hlm\i ~ :tQt~d'lb~"tl\e:llJpuI1tl' 'when. the centire 
directive) WlIrljroililr~~~)it ,'wasJ'cI'ear that it 

~.\I.$. JI.i.,.~¥.e\i,tP\J.I1-lh£'f.e.fI~iqp ... <JtRrpce.,.<illH·jl. ~Which 
WO\lf<il,~~e~J;i.v,jllY. r~gul,aj;e,thepostal $~r,v,jce 
a,nd, postal ·m;'ilneY @nder 'transQctionswithtn' it. 
The Court's task waa>tore'cOncilethe'whllle'iof 
the' . dlrectiVe;. withti).lIt . portiOh,fl~Pai'ltk¥~Ph 
4a,whlcn provided "No IndlvidusJ Will'pur. 
chaaeAn anY,m,!)llth"more ,postall! orders, ;.w~'&. 
urycheeksl bankil).g instrumenltis,ioiltanW"olinW 
bination ,thereo£ ,thallt)hs(i4'1IM!~3;1nrlM!l?,€1~d~p 
ing r!that .lnllJntli.lIslJilnlPI\IIi1is.illl13fI!:I¢ll9'l4II@tVP 
Court.) To achie¥e t~$~e1l'lW~heX~_d1. 
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to the rules of statutory'construction aM held 
that the pertinent portion of paragraph 4a, 
previously quoted, was' "no more thaninfor. 
mationCpllOv,ided to the postal clerk so that he 
will know how to properly limit the amount 
of money orders purchased by an individual." 

Relyinl1 on United 'States 'II. Webber, 13 
U.S.C.M.A. 536, 33 C.M.R. 68 (1963), the 
Court' 'conclu:ded that where, as in this case, 
the.eharged cbriduct Of 'an accused is beyond 
the 'soope of the' prohibitive regulation;' his 
conviction under that regulation is error. Ac· 
cordin.gly, the decision of the board of review 
was reversed and the charge dismissed. 
(Opinion by Judge Darden in which Chief 
Judge Quinn and Judge F'erguson.concurred.) 

12. (152, MOM) Chimel. v. California 
Considered. United States'll. Goldman, No. 
21,732,22 Aug. 1969. This was a petition for 
rehearing. Case digested iIi 69.16 J ALS 3; In 
this petition, the defense urged that the recent' 
decision of the Supreme Court in Chimel 'II. 

California, 89 S. Ct. 2034 (196~, digested 69· 
19,~AL~ .11), required reversal of thisc~~e. 
$o(j.t7,r!#ed,$tat,es 'II .• Goldman,18 U.S,C.:M;.jA" 
389" 40, .C.M.It. !t01, (1969'). Disagreeingl'ltihe, 
CourtstafedW' I. ' . , ,,,"' . 

). ,>; ".(},;::.Y1 ") ';'-:.i!' 

Not ,on'IYi,was'~our"decision not: .pl7emb!'ed' 
solely upon, ,the)egality 'of a seal'ch4noident 
to ,anal'l'ellt"but d;h~).lSeardh here, 'j.nili!lh>ed 
was not ,so',i1In,iimirted 'm ~c@pe and. :rEl8\lIln· 
.ablen.essas,tQ' offencirlagllinst 'c6iistittitiio~1I1 
authority. The agents here ac.te'd ,b1>tih·,tt'PQl'I.. 

prObable clills. \l"an.A'.Il~R .. ~.·~ .. ll~.;:'F. ~i .. ~ flne'~~. t.g
",. ~r~~~f:u~imn ~~g~~~~I1ft.; IJ' ~{i~~l~y~~ 

mosphere oHhis n&tlold; 1Ill. t 1\'tp 'di!lij'l\l~ 
them in.a. foreign.and.:!!tl1lfB;,' .'~~d\W"~·'ih 

10 

Moreover,'the defense 00.' 'n+.\lfttib~.iii1\li., !'tl\l 
military may ~ot try' the' aitliq$la~¥Jii ' li'6 
offen.ses clJmm~ttedbYh!fl1·.:W:l).ia~I\!)1Ir.'/( \ Ie: 
ovevs. eas .. d .. U, .tY,' mazo.ne ... '.Of .cQnll .. ~.~t'lftj., ~s. ''l.lI~ .. ' " .. ' support III O'Callllhan v Pal;'ket,· .y~\' 
25,8 : .. [1969, r~ported in ~~O~~ J ' , .;1 '"ii: 
Therefore, the Court percrei>ved' no .'reUiiit) 

to reconsider tts former, opin.ion and ·eonse"' 
quentlyadheredto the results contalhedtliel'li"· 
inl (Opini6n.'by:J.udge,Darden in, which ·Chlefi 
Judge Quinn concurred.)'" 

Judge Ferguson (dissenting) was of the 
opinion 'that,()himel 'II. CalifortlJia,S1J/fJ'I'a, made 
the search. of "i'e@!'n 6 "'unreasonable" under 
the Fourth ..•. Amendment." Furthermore, in 
light of O'Galla.han 'II. Pl1!I'ker, supra;theac. 
cusedshould 'ha vebeen returned to the' :United 
States and tried in a federal district 'cotlrt: 

13. (1740, MOM; UCM,)' art. 95) Petition 
For Habeas Corpul!IShowed No Ground For 
ReJief.:Jones 'II. Lemond, Christopher, Walker; 
Chafoe, land Laird, Misc. Doc. 69·29, 16 Aug. 
1969. l'Ietltioner applied for· writ of habeas 
eorpus\q writ of error coram nobis, and In. 
juncttve"reifef .. In May 1969,'petltioner was 
conmcted:(ofunauthorized ItbSeiloellnd, miss· 
ing'mo<v:eirlent of his ship bY'nEl'glect'<Hewas 
sentenced to, a period of confinement but later 
escaped. ,He'. n.ow faces trial bY' ·cour1;.ln.!artial 
for., his escape and tinauthorlllled!absehM,','· 

! i1:P,~tltipner contended that Itis!lni:t.i,811:-unau­
~\\tl~ed. absen(l'e was 8,n,. e,ct:o,f;!'.\li'esp,'Mtioljl' 
1I.n4"his subsequent esoape:fr,o]la,i<l!lnllnement 
wJi~,,for the purpose ofobm$l\d~l!',4Quns.el.to 
help,him in processingl1iS;I.\j)pJ.j:eation for dis­
'\4aJ'geas a conscie,ll"t!<>Ull!Q:bU;!\ci/Qr .. ln. denying 
~9:epetition, tl)e CQlIl.'l1,,~tid V114te,d, ,States'll. 
N oyd, No.21,E!il2(IUP)~ll;S';:, 1~69, digested 
supra, wherein it wa.s. held that the develop­
irlent of scrupl~s 'O'!"(<ii)nseienceby a person 
/dready ill'the' al-fu$dJ ·rdices' does not termi· 
nate hisobliglitio'tIl «FIlei've. Assumingargw 
ijnd6,as petiit!oft~r't!'imtended, that all the 
persons nairled hilthis petition interfered 'wItll' 
his right to ftle '1!he'application,the' Cbtii't 
nevertheless ~ta.t~4Jhat this assumpt;iO.!l ,Jlld 
not impugn; t~e'le,giIity of the specia(~u~~ 
m. Nt~al ~'1n .. V .. i.~~io .. n .. ·. or iProvi.de ju.st.i.ft. c.a .. tI9 l!JRr: 
hl~ ,escllpe. !:h~~, the pen\iency of an IIP~ W~~, 
W>hfol' di~c~a~*~,asa con.scienti~u~ hWiffi 
confers no autMrity to absent. on~~ ~~\fE~1'I!' 
his unit and provides no justificatlbn'¥011an' 
e~,cape from unlawful 'confineIlien1},(.~)lil.4Vtt'6d 
$.tp,tes!V. Ro,ngsleben, 8 U.S"C.M.,af. 81lll~1k 
C,~ij,. 130, n 967) ,the petitjQnlil~1ia'lldaIlJji 
];)l(§~e!lted . no. ground . fOl','tb.&,1.\\!el~ebs~lthtl 
(Mi~mQraI)dUm"opini@n';ot)tltl{(Op_~ .!AJ{, 
,;14;,' (U(JMJ 1i>l't.(7) ·C(jIWt3f@PMilf~i'AIli.'· 

p1lll8r)La:ukedJurl!ldIl!tlotlT ,1Ibcil&ii- .£%Sul!I&il', 



Case.Unit.ed State8.'II. SnydlYr, Mi~c.,Doc. 69. 
28, 14 Aug. 1969., Tried by special . COUl·t­
martial, accused was found gluHty"of adultery 
(art. 184) lind was sente,nced tQ, flet,ention of 
$50 per month for two .months andre4,uction 
to the grade of ser¥,~~t. TI)e conveninga,u· 
thority approvell ol),l:v,so Ipuch of,th~.s,:\l}t,en,ce 
as provided for redyctiqn, to the grade of 
sergeant. Therellft.er, Ilcqused submitted. an 
aPlleal to :r~~ J;!.lA~!~,&.ivw;~te Gep.eral; 0+ .the 
1\.. ir. YO.rc.e Un,d.,~ ... ,~~. ".~' pr!9i.'I\\s.'.'Q.'JlS .. ,of ,a. rtjcle 69, 
tl'.CIi. , .. J .•. './T8~. ,J .. It. 4.NP. ". YO~llt;e :General denied. 
a.ccuse4s eIalWi r~\,,1i ~~ ll!~ln: ...... . ' 

. SlIb. Seqllelitly,a.~~ag.M~(~4 . .ia;"p.e .. 'tition for 
Review'anct WritbfJlCd¥4ft\?~ij\)~" with the 
Court of MilitarY''A~I\)~''~l\lib:g, that the 
court·martial 1 .. aCked'J~it. f$4~.~.~.tPJ n~.Qt~y. him. 
The Court, however, (hdtW6t';i'~~)l):the merits 
of ~his. case ~inc~ it W~$'~f,lI~e.~!}~~th. a mO.re 
serrous questIOn, t.e., that''ofdqr oWI!'Jurlildlc. 
tiori to entertain an 'appeltl'wf~Ii/llli' tlllcision 
of the Judge Advocate Ge'tJeral(i!lI,liilli·pursu. 
ant to the proviSiortsof Cod~,'§:4ip!lllf';Article 
69/' " ' ~,j:} I. '.t\,I' ,!,~. 

. '. ; ) .:! ' 
Article 67, UCMJ, empowers! th~:IO(J).uhtof 

Military Appeals to review.ca~eA:int~fee 

categOi"i,es .. In ... t.he, .. Ol'd.in.' ar. y c.ol\rs .... e.'.·; .. ,~~eC.· .. ?M .. rot 
hears appeals from decisions of t.hee,oU~t~~l 
Military Review.~f~rIMrly designate4 )).9Ii+4~ 
of review). Thoa.\! bQdies' ju~isdiction, iii'tu~~; 

',' ,~ ''', ~'i',' --' " " , , ' 'I, -c: \; ,'" " " .I 

dep~n~s. lipan the sen'tei/ce inparticuiar ~!lSr,s! 
ArtIcle 66,' VCMJ .. Sinqeaccused'ss,enten~e 
extended only to ieduGtioh to the grade of ser· 
geant and ashe waS. trIed' on1rbY' Spec.iaI 
court-marti~l, the record was neither revI~~c 
able as ' .. ofr\jlht by a court of mili· 
tarY . 66, n@r was he en· 

~li~;rJit"!':'~~'l'\'lil,e~': .. py?-'I!.ef udge 
cp:I'9.viaiolls, ,Qt, 

and 

in 
Sl!ll\'!, and. "i1 ';i!',·~1i11n,lliP. 
which acc,usedi)Cil.~~ilifl)\ 
Cou],!t., ", 
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" Referring to·. United States'll. BevilacqUa, 
liL U.S.C,M,A. • H),39. C.M.lt 10 (1968);.·ao­
cused asserted that the·; case stood for" the 
proposition that the Court of Military Appeals 
could r~~e",a:specla,co\lrt-!partiai' eyen if 
th,e apprQ.ved ~~nt~rlce ~h.~rjlin' (\idnot. r~qljire 
that the c~~e be reViewed by a Court of Mili· 
tary Re{rI~w.TheCourt, hqwever; held. that 
~~~~~d's iiitespret~,tion of th~t case was ,over~ 

"':! ;}.1'J 
InholdIng ithat; therer was no 'basis which 

would permit· ·it t@ review .a.special 'court" 
martial in whic'h the'adjrlldgeti. and' approved 
sentenceextendedonl~ Iil>. ileduction, the,'Court 
stated:' . . , 

. . T~,ere. can be no doubt oft)j.e fa?:rt~~,t 
th!~"'06iirt dbes possess the authority to 

"resort to 'extraordinary' writs under the A~I 
Wltits AeJ;;,:28 USC§ 1651. Noyd v.' Bond, 
896" il!J~ 'T"' .ll!l(;9,repor.tedin (;9·18;J ALS 
4] ... specli\cally recognizes our authority 
in tIde st/lltllft;el!W aid, of. the.·exercise of QUI' 
juri~!liAt~9Jl' 9,v:.~r .,c~~es,prq!lerl\Vbefor~ us 
orw'l!l.ch, m&y. ~Qm~. ,Q~re ,eyt\l),tqally., Ou~ 
jurisitlctioi\. 'tb' l!eII'i'.:khl1E!i1lsi'h6 maiterhow 
well"f<iuntle'd;'isi~eti.QiThlb~ Cong~ess in' Code; 
supra,. Alttiele.,617,.,We ·eannot by jUdicial 
fiat enlargeth¢,llcQj!)e .. ex· quI." ·.appellate ,re~ 
view to el!ll>t~ce,tho~e ~!lses w/lichGQng~~I1S 
thought Jushfiellno remedy beyoI\d, 'the 
powers it so recently confided to the.1till'ge' 

, 4dvocllte General 'underC~!le, .1!\\lpr,Ij,,,,Ar. 
tl~le, 6~. , : . " \ ~~nU[:j"' .. q ;n 

Accordingly, the' pet i t i,91),; l\I1,II%b4i~w.ii!.f§4. 
(l\l:etporaadumopinion (,l~) it\l~j(P9ln·t.)h ".1., .. ·, 

15. (UCMJ art. 67 ('b')!)i €otlllttIIDY<l,Mlllta~ 
Appeals Lacks JuriSl\lctlon, To. Hear Cases 
Completed' Prhi)l't6t~,_~itMil;)'tY'i!ite'd 
States'll. Homo.y,,,Mil'c.1 rDoc,i;69.&S;lIf~::Aug. 

. court· 

~o.n,:, 

;~!lIl\lJ';:~;()l', . .teD· years···.Ti:le 
""'1'; .... """ sEmten.ce, and tl)e 

~IlIlFlj,', .. · .. ~\edE!ter·~arl~a'I."Tl!e'. 
: "-,""" 

·riIl\3tt~ell:tIUII!·ihitiated 'se{reral"et'forts' ·to 
~nl'It. lt$.'\'\\C.ttrisJ Of to' have' the '·Army Boa'!'d 
f®' thti're~l-.rectlon of'IWllifaty 'Rllcordssub.· 
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stitute an honorable discharge forlthe dis­
missaHmposed by 'the general court-martial; 
None,of these effOl1ts ,sucCeeded. , 

, In this petition, petiti6ner a1!eged'thatth~ 
", I) _I , '" 

generll.l court-martial, which, convicted him, in 
1944 lacked' jurisdictiQnfor 'several reasonS. 
As stated by the court,l1owever, the fact tb.\\t 
the, court-martial,p~?~~e.4ings, were ftl\ali~e,~ 
long befilre 31 May 1951, the effective d,~ev(lf 
the Uniform Code of Military Justice, pre­
seated abllir <.tG consideration of the' cass"by 
the, Court upon direct review', by "larticles 
671(b),. UCMJ. In both United .States 1" 1iJon:­
nenschein, 'I U.S.C.M.A. 6411,1/ C.MiR.64 
(1951), and United States v. Musick, 3U;S:. 
C.M.A. 440" 12 C.M.~. ,196, q958) t It was 
h,eld that whene'ler, ,~Q, qr',~,Im,,' ,a,~M~i;,p.r'O~ellliings 
are completed pr~or'Wd!ne.,ejfMti'le date ,of 
the UniformCode"i8Ulira,i~tM,Courl of Mlli­
tarYAppealsha~'ri6(pij*et1!to 'review them. 

, ", ~"'., ,\,,"<'~'(I "i,I:!.'· 

The, provislonslJof" the, All, Writs Act,' 28 
U.S.C: :§'16I1F'dlj"i\.ot"glvethe Court the j\u­
tliJ#t?; ;tii,,'gR~il~'Mttt~llriel" ,raIlef; ijllls1l\~ch 
asthll,llQWIll"!\l,granjJe(l ,by this Act are ,whe 
used"'.'in,aid',of,the exercise of our jurisdic­
tion Over cases. 'praperlybefore us or wl),ich 
may ,come"hllre eventually.' UnltedState$ v. 
S~ydllr, ... [1969, dige~ted8upral.'i " , , 

, Since the Court would be powerless to act 
on petitioner's case under article 67 (b), it 
could' not do so undllr the All Writs Act. Ac­
cordingly, the petition Was dismissed. (Memo­
randqIltopinion,Qf the .Court.) 

,., -,;",' ,.1;' . :\,\C., ~'::'. ,;,t.,\~i\ 

I1,q~JJ~}l' :QF,:M:IU~A.l\Y U;YlE~V,HU,l,0I,) 
:' '.!; ,t8WNi;.::',· t: ;:'i ,:,o( i .~I'iklVI,' ,,\\~J,~W{)}.\. .',\;_- _?:":\~)l?~ 

41'9824;:8 3'ul;' 
out leave,in accor'd 
a fafse'ldehtificatiori 
vehicle operator's 
with intent tQ deceive, contraIli\' to plea! \SEln­
tence::F$lOO per mo, for 24,mos" 24m08 
CIlL, and red ,E-1. Convening ,authority ap-
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proved only so much of the sentence as pro­
vided'for18:mos CHL,F $70pertrto for 18 
mos, 'and red .E"il:. ',,, ' 

At trial,tlle fbI/owing fil.cts weredevelop­
ed': SpecialistD, a military policetrtanih Viet­
nam;' and his partner were ordered tQ set up 
a'&Ii~l!kpoint at b. specified road intersMtion 
arid 'Check al1 vehicles for accused, who' was 
beliE!ved tcl'beabsent without leave. After 
c'/jeclclr;~vehtc1esi fohHfout two hours, a 'Viet­
nam~~~ A.rn'ty, ''(/e111cI6' sjx>pped at the check 
pdlrit'.i)B6tli"ihilitarY PIIlIcemen recognized a 
passenger in the truck as f1ttiIlg the descrip­
ti~jl .R~: !l,c,c~sed. ,The ,ausp~ct, ,however, ,was 
~~p.ri~~ a n~:w-100)dng ,I\niforni' with the, name 
tll~ ,'~J»:ENDOZA." Haying rec~~izedac­
cW~d, ,Specialist papprehend~d .ilim anq re-
9:Y~f\ld Identification, Acc"seq. ,jlan,qed, him 
\\, W~li1;ary In car,d and a driver'S license, both 
il\;!fl1e nll.me of "MENDOZA." These two 
iwmswere confiscated and each was admitted 
intQ, evidence by the law officer. No Miranda 
'!I.;, ." " " • . 

V. Arizona, 384 U.S. 436 (l,966,) ,nor U'YIIited 
States v. Tempia, 16 U.S.C.M.A. 629, 87 
C.M.R. 249 (1967) warnings were given ac­
cusedat the time of the sei~ure. 

The Government argu'l.d 

Tempia warI)ings ~~I~uj.r~,qr~~~f1[i~~ti ist D did not ' 
nent to the 
was 

this 
asked to 

recognized ac­
of Rodrigne;!' 
the mitrtetag 

G\I'ui-'t'b'llliev,ed 1;hat Speclali~t 

l:::~~~,~:e~~~~~~~,~~~' possessing false docu-'," i1;(\'bilj;tress hisallsumed ideri~ 
h1Jlrt3'i! \lin oR!lditliln to·· the' doffenseOf " ab~en'Ce 
w'ithout) leave,', " 

'ln~!ew of the suspic!6ns that D'lnusi,rea­
sonably have' devel6ped,'tlie ~O'ardl\'t\ld\that 
abe'ent the Mirand(f..T~!Jnpia wdrni$g.s''ih~'law 
officer erred ii6accused's prejuliic~ bY"adtnlt' 
ting Inw 'evidence' :the lD· cai>dI:'l!:iIa"JllrlVef\s 
license proffered by accused in' response·, to' 

! 

I) 



'e' 

I , 

Specialist D's reqll.~st.'1:or identification. ;Ac­
cordingly, the possession of false dQctimElnts 
charge was dfl!ml$s~<fahd the senten~e're-

\. I f 'I;,!' " ,," ' , - l 

assessed. O!llysRi!lLfcl\ "of th~,sentence as 
prQvided fill', red :E~,1.,; F;~~70' per mO for ;six 
mos. and six mos,CHIu'Was approved:The find­
ings of guilty; and· ilhe "'senteltce, ' as', modified, 
were affirmed.(Jli:bti!lil/~d,J.; Hagopian, J., 
concurring'; W ~st~1:W~il,:e~J., .,I)o,t"participat-
ing.) . ',,' .,., 

2.q+ 4p,.d, 'M;Gflii'~~~~~9, :W~~tmproperlY 
Convicted ;Of Escape)JF)1.'IIIn'JC.lJlltody."Proper 
Charge Would, Have'Jjfeeil\.Escape Fliom. Con· 

lin, e,ment. ,v, nited':, st, if"t,~, .sf/11K' W" e,8, t,1i¥,il,' .~1ciJ,', . I, eM 
4208.60, 18 JuJ. r~~9;.;RP~ 'dlt~f4:i .~~? }iniln-
thorlzed absenc(ls .l\'Dde~caplli.g~,Cus,tody, 
in accord wlth pleas. ,S,enAellclf;I,BGD,·12. mos 
CHL,and F $100 permo .. f8ria:4tlt~Tpertod: The 
convening au tb,Qrityreducell.,.;F'j ~9iJ$~9(pe,r mO 
for 12 'l1PS but otherwisel,aRPrQ;I!Q<A', ~h.e, sen-
tence. 'I, "~I;- ,'I"!\.I'!)) ~"ij_t 

. ~fter findings, t~e l,liw:o/Rci@{~d~1ite!tinto 
eVidence a fact· stlpulat!on 'c6ncllrnllll "how 
. . . [accused} escaped froni r ~iistddlt:'j; ''1'he 
stipulated~acts es.tabJiehed; 'th~t,~11 .j)4~ d~te 
of ,~11~ .o(liense, ,lIceused, was i.lldJl.wlflltlPfAtlliel 
coll/U)!l'l1ent in !l.;stockade •. ln ;Ol:,I\&}1lJJollmpty 
II tllash can into a;, ·'demsy·dumpstev'! loell:t\!d 
Il.pproximatelytel) feet outsidetl\e,main,ga~E), 
aocused was pel'W,ittel\ .. to lell'le ,t\le 'C9m)jlQJ.U1.d 
momentarily, .. ,accompaJliedby 'a .. guardi ilr91t\ 
whose ·festraint he then escaped.,., 

''l!lI~ lfJoard''held tliati 'the lmproviden~YOf 
accl\sed~s .guilty pIe's: to 'the'01l'eiise of eSCape 
f!!91JlC/!lY§A94Mr;;~Mj rAIl.!l}ly,t IIppa)tent •. Clell.dy, 

il).rfui§bf~:-E·~~bti~~,!~~':· rj~~:r:'i~l~i~~'~~: escape, . 
from 

two: 
they 

strai!lt~, 1I1l90~J1hrsn~dn~1 _al\~c8Wiie­
tjQll\1~1 thM,th:ftJ'1'l MOlP.,aJilAl! 1l3o~1\ 
I\~idllcrltlle ;!l(jIJ.('{4'!ltl&1~~~) 
anl\reass~$II(h lUhe.dlla1lQneIlQQn!uth'8sQasiklFlif. 
the relhainingAi\ncili.!\'it~~e<~01lInsy)';J17 
Chalk, 'C.J 1/' a.h'I!lS.tevrt.n.PIT~ '~~l!dl'l'trtl!f.)"!' ,,,,, 
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3. (152, ,iMCM)'Sear~, Of Accused's Willi 
Locker NofiBaSed' On ,Probable Clluse;United 
States 'V. Johnston, CM '419705,.. 8 Jut 1969. 
Convietion: wrongful!, possession 'of ",tllaee 
amounts" of marijuana.' (iart. 184). 'SentllUCle: 
F $70 pev mo for . six mOSI 'six lhOS mIL; and 
red E-i. I· ' 

. On'the morning of ~6 July l!)6S,accuse</.'s 
commanding officer, Captain S, was advised by 
the' CID"thll't,ljili.l!iiU ·of' his meh, including ae­
ebsed, h8.l\flieen' al'l'ested by ,civilian authori~ 
ties'on, 'suspicl<in·iof,.possession of marijuana. 
It appeared"that' the'raooes1llng civilian police 
officer ,had relilyediltheJ irtllormationoo 'a mili­
tary police desk 'setgillint\'.\W!dse'poltcl!': report 
was the basis of, lh6'f@IiD')Iii,iforihationr( Cap· 
tain S grantedpel'ItiiS'sioti~td1'!1el1iroll."aceuS'ed's 
billets based on theiilfO'mlatlOfiliBurnisltedliim 
by the CID. The $ubse'4uent ill/areh ofae­
cused's wall locker revealed a braSS pipe, the 
bllwl of whicp containe<\,!'l plllPlt resi,due Jater 
identified' as an "active ,nnricip)e . of. mar.i' juaha/:, . " ',' ' .j'I-,.( 1, ',' . ' 

Trial' 'defensec()unsel, followdng arraign· 
ment, moved toi suppress, the evidence ~nthe 
ground· that ,the sealichwas, illegal because 
based upon informaiion derived from a. prevl~ 
oils illegal search and seizure by clvm~h 'au" 
thorities ahd 'becau'seof. the"lack of'prehable 
clluse'to conduct the search;. 'Dhe'''lalw.'~fflcei\ 
deniedihe·motion;, "" ',"L, ",,:,i;>!v (f,)il.b, , ,. 

. It is .x',I~lUl~t'~, 'I I' ,-~ 
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ol\\WhichQltPtain K,ltuthorized the, search of 
Mcused's, effects. 'In view of, the'inltdmisaibil· 
j,ty of the evillenceprodU'Ced asltl'esult of the 
illegal s8ltrch and the Itbsence of indiclttion of 
o,ther, Itdmissible evidenoe, i()f ,ltccused's'gllilt, 
the, BOltrd held thltt It reheltring would not be 
Itppropriltte. The chltrges were orderedi dis. 
missed. (Stevens, C.J.; Newrom, J., ~oncur. 
rhig; Kelso,.)'., absent:)' " ' ", " 

. '(P.; - ' 

4. ,(UOlVlJ Itrt,134J); O!Callahan',v.' Parker 
Considered. U.nite,a States v. Mueller,!' OlVl 
42Q88,7 ,,24 J ul. 1969. Convictiom iWllongiully 
pGssessing, Itnd trltns:lierring mlttiha1}1nlt,in the 
City of Leltvenworth, Kltnsas,)n,ltCcord with 
plelt., ,Sentence I ,BCD; ,mF, 12imonths'CHL. 
Itnd red E"L The,eonv,eiling ,ltu,thority Itp, 
Pl'ovedonly so much!)o:li,the',senobence 'itS pro· 
vided for It BOD,i,:li9rfel~(!rellof,,$50,pltY pet 
month for, 12 mont,ha,dlig m<lnths' 'CHL, Itnd 
red E.!. t,,, ,.f 

,Relying 01} iO:CqllC!<~irn '71.' Parker,3~5. JJ:§: 
258 (1969, reported in 69·13 JALS), ac<;u$~#. 
now clltims thltt the court·mltrtiltl IltCked'J~p" 
is,~tion to ,try him,becltusethe' chltrges:ilnc 
vOIved, "ctv.ilIltn· type, off • post • comml~d 
crimes" having, no,·military significanclhll!J,)~i 
Boltrd", inon,rejecting "ltccused~s" conteM~1 
nated ,illhat,thel'lllwer,e',sell'erltl$eatur.ell,liItii thi's 
cltsewhjch, dlll.tinllnJl[shed"it ,fram, 61lCwUlihOhit 
In, QICal/a;h.adtr th'e')'Qfl!ehse. directlty)irtv0wrd 
It civilian victim, Whereltli·inTlthis!'0aseJa/teusei 

tr, ans~e,rre,~, th, ~,'i"m.a~i~u"ailnl\ It," i' a..n,oth, er"s.,o,ld,,~e ell'. 
lVloreover,t~~' SQId~gi', ~ '1i¥!ftl¥:¥~N1{~a. 
was trltnsferrellwlllUit'f) !]lirll~it'\i'.wat9 

o,.n .. ' 'beh.',alf Of. th, e, " rti,l,lil'" ,',. 13att1~lpKtiIl~f~~, 
the. transfer!FiMH~,' ~: ~li.'S'ot!WI~i.'d' 

i~ ,u,n, Ue,d, ,S, t,at, b.,S" 'Ii', '" ".b.'n,",'l~, ~,iH'''~ 4"fl:'!i;'" (1969,"digested'ih G9:20 J~),;;Sl~t"Ai.it· ~I' . 
pdssessionOftnllriMal\~ lrp.p8'f!l1!,,~~·' . 
:fie~tion': -';. >"),, .. ;1 I, " \,\". JjlGl, . l'". -j 

~ : ' I; -_.:1 i (, /1" ;'{\\ '~ <9:-1~({j 

" .•• Hi/II offense· ;[pollsessionniod)jl' ~ 

", «, ~tr, .l~,', r,~,i~r.iiit;':i.~~rie, th,~Jt,i. ,,!~~l,.' ~,,',~~ 
of'll l:riUitllry pd~'t,\)r the rn:te~rty' 'bY, . 

,j{tel'Y ''Property.''' '1t"did·''however;')\f~It,t· , 
potentially, involve the good. "orde'r!;<"ddl!<li!> 
pUne, and reputation of the Al'med . Forces. 

) "JWJI(Jn'gi:ul poss'assloft (i'if·''lUilrlhtianll h'lIs ti.l/en 
"consistently'!t'ecognil!led'M tlra Unlobed'States' 

14 

,Cou111; of Military,'!\'ppeltls as conduct to the 
pl."ejuQ,iceof, good ol'Q.erllnddiscipJinein the 

. Armed Forces ItnQ. of It, nature to bring dis. 
. credit upon ,them? yiollttiY60f, f\rticle 134 
of the Code.' UnIted Stlttes v N atiors, 10 

,USClVlA 27, 29;27 ClVllt 101,103 (1958), 
and cltses cited. The' reltson', the, severe 

'Pllnltlty of dishonorltl)le dischltrge, tp.tal 
• fOl':feit~res, Itnd cpllfin~ment !1;t, hltvd IIt,b,'lr 
for five yeltrs ma.y be Iml>osed I)y Itcou],1;,. 

. 'martiit:1'for' the wrongful possession of mai'!. 
hultna [footnote omitted] is not only be. 

,cltuse FIldel'lI1ltnd Stltte,criminallltw mlty 
" b'ei 'vf0IIHedbut,' moi'll htlportantly, becltuse 

of';the 'potential impact' 'of' the offense' upon 
,militlitJ;ly; ollder, discipline, Itnd .. reputation. 
";.:1?OS,fj~,~i(!J10,f; tnltrihU;tn, a,',bW It s,oldiel,' is, I)U, t 
", o},),fst¢pltwlty from ilis ,use of it and his 
:''ti'~'nliferofrt to other soldiers for them to 
')u8'e"\)1' ·ti'ltnsfer. See"Unlted States v AI. 

.",w9;fez, '10 USClVlA'~4j 26,27CMR 98, 100 
,)I['(1I!fi8) ; United .Stlttes'i\lNltoors;supra. 

"'Finding that service 'conrtectlon WitS' afuply 
d~:tnoniltratedby the' reco~d, the Boltrd' hlll'd 
that the court·martial thltt tried accused)'hll'd 
J1:Ilits!llGtjoll ... Thefindi~gll. af 1l1I\\tr.. Itw!t~~n. 
~Rt~e were atl\rmed.,; <Plllllk, C.~~ i ~tl\Y:~ll~,;if" 
q~llcurring ;Colljll~,J., Itbil~.ll~')f1 ;eJP."','."'; 
'J !5.~t;l8, lVlClVl)' Defense·~6(1n'$'\!I!ljjjilidNlIt'Er. 

I!M-"III coti'cedlng Thlit";4:' ,pliffl'tt'i'€'Il!Jlseharge 
Wr8:'S.' Appropriate.";) NillI'illHI!lil'iisl HPl'ejudlce 
Folllld; Ut1Jt'tealStllt~If!'lfI\~JttI/li1)j:,i'@M 420970, 
23 ,Jul; 19691!'Cdii"~'G1}lohllij~WI~I'fiIt' a'superior 
Mllcev Itnd WI1l1UII&fdts'tJbiIY~)it superior of. 
ficer; in MeoI'd' W!"tJt~\!'atll<i$AlItence: DD,TF; 
5 years' CHL.'iPJ:1lif! mmve'i'i·lng<'ltll.thority ta. 
4I1c~4. th~conft,1\emtJ'ltJv~p~Je ,},!eltr , but qMIler-
'lY:i~e approve~:tAetIl~J1~pQ,~·.; . • '~"')'; 
',' ' " ,-" \1 ,,' , . , '< 
,<After accusedCin;l;ohhlld'thelltwofftcert 1/l'li!t 

\l,$"deSired 'arp!Iifl[~I~e'dl\lchltrge,the' ;del!~hSl! 
a~unsel,. ill: ;aI'It~~\e~.tt' IftIAted :' , ;,<;'t';' 

, ., '''~ ~"" " ,_ "".,'j" (flO .• ,,! 

i)';; ." • j~p.,~l~m~n,l.think thjlt W~~' !lilli' ,!l, 
.a.l)le [Scr~~ltt. adischltrge wdI.be, ' ,6: ': 
';this' clise~"" l'hlnot' even going-'i.\!: ' ~ 
'yltg'lt\nslt ,'one., •.. :."" , iHO!) ''(9rl: 

'ThIVBoililij"hoted that 'n~~~,J~~~~~~ 
stanbi~ 'ofnhls c'alia !It was Iii 

d'ifehse· c()ll.ns~e~t~(}~':" ~~;II~li disC'hallgeW:lts . 
etta,!' •• tll·'ltll(:US'~(:\!S 
mltrks. were, b!!ol\d , 



honorable as well as a ,bad conduct discharge. 
United States v" Smith, CM 419750 (1969, di­
gested in 69 .. 5 JALS6). 

The findings' of guilty and only so much of 
the sentence as provided for BCD~ TF, and one 
year CHL were affirmed. (Chalk, C.J.; 
Stevens'and Collins, J.J., concurring.) 

6. ,(75b(2), MCM) Accused's, frevloul!I Con­
viction Held Inadmissible Because, It,Was Not 
Clear What Offense The Previ,,~s ,co",iViction 
Involved. United State8,v. /lir;h,ard8,;CM 
420848, 10 Ju!. 1969" ,Con!lic,tion,: unauthpr. 
ized absence, in, accol:d vv,ith plea. Sen,toncs,: 
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DB, TF, 12 month~': ciH.L, and red,Jjl·l.T,he 
convening autho,l1ity', anpfOved only sQrouch~( 
the sentence as, pV9/i'idad for BCD, F $!iO:p,/ilr 
month for nine, months, nine months' CHL, 
and red E-!. ' , " 

As noted by 'theI!oard, accused's record of 
trial point~, up,tpe ,need for more carefully 
prepared sepice record entries of courts. 
martial. c()Ii\;i~tioJs. An Extract of Military 
Records of Previous Convictions (DOl) Form 
493) was received into eviden,ce which indi­
cated that accused had been convicted for vio­
latillg,articles 91' and 92, UCMJ. The recore:!, 
howeV:er, e:!ie:! ~ot reflect what the specific vio­
lation was. When questionee:!by the presie:!ent 
of the court about the pi-ior conviction, 'the 
law offi~er repliee:!, "1'171 afraie:!we're all in the 
e:!ark as to what the speclflc violation ia'." " 

;iLnaattluQhas a court-martial is required to 
kiw1i\'cdihe;natute@f !l1l,offeilseane:! not merely 
the>bll¢6ifidJaet Jlof convietion, the Boare:! heM 
thMl"th'II'~e,colld',ofB!!c\jused'a"previous convlc· 
tion\f_l~'SfIdible4I1lrcaU$e it left' the court, 
uninf@II111~$"'ll'll'Jlr.ee':;to " speclilate as "to' 
what <ltl!ehS'Gf;1lJ;tel~l'liiltollil>eijml',i0tlon,1n~I\l~dU 
Accordiillg,)wll' ,(jrh'$l~,<l1llrsli~ed(i,tihEl,i)sE!lW, 
tence 'td ilillve,~)/~\!)tlt<i4ltilid\\I(JiilhtllMaj\' 
C.J.; Collins,' iLv j c(im()1WI!1tm~te~~tliII\9~ roIiI!h; 
sent.) 

,1,1" 

1. Uwited Stat.6S,v. Atli~#/ig!'fijf6 
peti,tion ' gli'anted .. L 
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convicted" Cilf ,. unpremeditated murder while 
perpetrating a feloniY,~art. 118).· He ,had 
previou'sly, be.en tried, ,f9r premeditated' mur· 
del', murder while pellpetratinga. felony" and 
robbery, ,based on the sattle incident. He was 
found,gUilty"of the first tW()' offenses andm>t 
guilty of>the thhd. The boal1dof ·review .order­
ed a reh:earing on ,the two ofliens.es. Ilf which he 
was ~ound l!'Uilty. ,Theevi<}ence of record reo 
vealed ,that .Il1ccused, on 18 November 1965, 
while in an AW01"statua,. robbed a. gasoline 
station in Midway, TelCas, and shot and killed 
theattendant"I.on'l~, November,. accusedre· 
turned te military,con,tl'oh" ,He"was' ~hen sur, 
rendered to civilian lau.thol'iti~who",kel!lt, him 
in ,confinement until, 1¥I~Ugusjr.J,1!66, ,wi; ,which 
time ,they returned him .. to"tbeJnilitllw •. ' ,The 
civililiJll, court Md granted: defEln.se!s motion to 
sUPpreSil,.the weapon found wJ!bh'laccUsed's be­
lC'mwings' (on the basis thlltitMselll1ch "and 
sei~Ul'e'wel'ei illegal) and ,MC\is'ed',sconfession 
(wbillh( iwas . oral and, therefQ~e •. 'not :admissi. 
ble)';j c8Di1d "had' ,e:!ismissedthecharges .. While 
a:cct{sei!'l,wlIs,AWOL, his commander, in accord" 
ance '. wi-t)), "applicable regulations had. inven, ' 
toried,his'Pe'l'sonIlI effects and; in the cours.s 
of so doing;, discovered a pistol. This weap.CilII'i 
was turned oven :to the local police. It wa!lrthe., 
same, caliber, as, that, used"to kill the gjJ,$/lliiine') 
station attendant and "was 8ubsequentJ.&l"!UIh 
mitted in evidence at accl:lsed's militMW1ll'IIliI~I:.I" 
Shortly ·after, accused had beenjl.IoWWIIIJ ~llell'~' 

the civilian authOritiea"he~. ~~~~~~~~~: for permission to, # .. ", «i,M,ili 

Accused was permitt.ad 
and a meeting 
offl~e:· .. 

,\:Ireferred 
the 

Tl1~'. def~nse .• 
:~m,,""",o!I,llgus~ to 2 Septel!\:, 

~qt;t 

'1,'.1 ' 'il. ,}. 
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"better righ.t' O'f ~()ssei!sIO'n,": whidh· pertairted 
to the elemerits'ofrobbev;V'in,the felo'!Wimur-i 
de!"eh'arge."lJ'he attendant who" h'ad"been 
killed did> i not' ,own the ,station:' and the: 'Mo!mey 
but was a iMtedworker Inpossassioh.'A<tter 
the court had 'deliberated! for apprciidmilitely, 
forty minutes," the· 'law "dfl\cer' changed', 'his 
mind;, 'raO'pened ;the court:! Illtd gavel\!he're·, 
quested .definition.,,!j)heJ€ourt. will 'eons:\'der: 
(,f) wli'ether'the: litw officer'erred in' '.l\otv dis·' 
missing.speaifteMton"two·o:il· dliili'.ge, one;·j (2):' 
w.hethelllthe' .I!IiW bfficererred in:alimit1ling, 'e'll­
denc&'>ob1Jained:dby' an unlawful' :$'e\wcniFand, 
seizur6';';!Q8)".:whether the·'law ofli'oiel' [erred in 
pelOOiiMnk ,two prosecution. wi.messQs:,)totes.' 
tifiY1IIs Ito ce'rtaininculpatl:itY"statemerits al" 
legedlY'lllade' by the' acclIsl!dv.(<4)' .lwhetherthe' 
law' 0111061' erred 'In gl'llng'<:adclH;iional"!nstt<ue- ! 
tions' to· :the' co1il:'t a:lltlerl theHcourt'had .been·: 
deliberating its verdict<i~pro!l:imatelyf@rty>' 
minutes';' and :(5)'VI'Mtheri ~he'!fallul'll' on' the". 
part'!.!!)£: the 'mi11tarY"9Jutli0rIties to bring .I !ll!') 
cu'sed'·1;o trial, .untilf one'yeall 'arid three; Til0nth~J 
Mlter'the ·\)omm.ission "ot \ th'e'ofl'ensell\'challIl'UIIr< 
constl1iuted' a derital 'Q£' accused's.· 'riJm1fl totliaa 
speedy, triaL' The Court wlll!9JlsQ i'~driMa~j 
whether thEi'court·inartial lacked, jurilfdl6&iIl!\o 
todtry,j!a: 'member of the 'Army, ',Wltt\J:I\lt/tsi 
chM'ged" with commission ·of a cri1rtl!1l.~tI~, 
able in'a' clviHari; court'andha'Vi!n'g.lDb'J!i!itlt. 
signlficance,alleged. to 'ha:vebeehilco~/I;j 
off.post, during nonduty 'hours; .thl4i1ja!"~ 
h[!m:;0~' hill ,consMtuti'QnltJ:ri,gh~s' t0111~mtl 
bY"altgrand'ijdl':V' ItDii trilil 'by' a>~re1li!1!i~t:l 
civt,ltainl/Cotittjj' Jli~:",f:-' ,;1: ;,i'i'fn/I':"~ci,',,'rr)fJ#~:A 

;.,i L;'i'::;rf~ ,jfU ff'l fVl"',',;JH';';,'; i?J;'.i) :.,;lH')'H1t f1j'i,' J~ftH 
. ~t ,{fn)YM.4,,$JiIit;1!M V!i,,~9f!;';j \g~'~llll~ 

p~titI9}1b~WMt,!·di!.AAr JWSf{~~§tJ'( ,A!lt;~!\tQl)W;a!!i 
convicted.. @!i!" i mali®;liel'ing,~IU!~:t'l#»~~p. 
shooting' himselfrihuthfl<fbll~t0r~elIl~·a"'0id 
duty; ·,ih·'the,·rtlelde,{:mrr:1l1~r'mr~'!tIflf&riil~ec. 
cUNed' ·~H;J<ilill.lj!tl1'e{j~llrl~i 
United:! Slla't$s. 'F1fl!i(bol\~ 
ptlif!Wl~ati!d. 1/1".'1 1I .. I.~,.e ~t'!\'el'!1'~ll 
In) 'lif Which he. thnlt'%ffil1\' 

stentiaJ nUlnber 
wpunds. ill' ,the command.! ldll j '9JI;1!»tbj.!looti 
primamlyto Jlh~' fallu.re, of e()m'i'!namlliVS'l£~i 
sol'l'e 'the, probhlmofi)ow m.braie'cif~\sne,'fMh'#'$\!) 

He 'exhor~ed them to do their utmost· ·tQ cor. 
rect tMs situa ti@n .. In the ,event :t"rat'corree. 
tive measures failed, however, '[f1i!igglng ac· 
tiop:l,~f1Jl~c;1. be. illitiated in any. c,Ase ,ill}folying 
alil,el¢"lp~~cted. gunshot .wound. J;n" a)),. , '.'in .. 
cOlm~ry" >incidents, commanders we~e .to\n~" 
sure th~;return o~ soldiers. to the,~' illl:it~ 
after hospitalization-for completion of dis. 
cijlnrlai1':\".l!cfibn. 'Tn other cases conrnnindets 
w~re "~IWpteveni favorable' 'personnelactlb'ns 
fr()'ri\')~n'gplace prior to thegalrilng col'il~· 
ntQnde~!~' 'taking approptiatedistliplinary 'Il'c': 
titmvJiPM [convening' 'authority 'concludeli his 
dirll(itl!t~·byasserting he· would· personally reo 
vlew'ali'peportsof such incillert~s 'and would 
pllyT'plirtilJUlar attention to" llidi'clitibn!!' that 
cotWhliin'ders had not done thelrjoli$}j!iwerly. 
,JO~) ,';-." :, .. '; , If;!; 'i::, ~:j:. ,: 

Evidence was adduced which tend,ed;tO"shIlW, 
t'l9;t~~.c~used w~s. under,the . i~~u~~1~ ;~~, ~2r. 
P~' at the time he WQS,mforrned. of lila 
r.l' \i.'undera. r. tiele .. lit .... UdM.J ... ';I.i.lOjfJt~'~(is~'iI.ra.t 'If~' . ·1· "I·'~J." 'l'j~fW'H.r 
iI .. " . : .~tariness, thE) ,G6v,ernrn~M~9" . :~\i' prrt 
d~r/'~ .. ·~stablishinp;. acc\l.s~d .'Y~~;,!PfWt~lk~!f' R'~.f· 
tff'1lnd~rstandthe explanamon.' of lils 'rights 

u-.~ .•. ;.~.:\Ee .. ~ .. ~. ruc .. ~e ,8 .... 1 .. ·. an.d.'.' .!r'tb~I1.). ?:~.~ "~ .. ~~i~.:~.;~.' .. ' .. It.S .. '.~. ' fll;f~ that a~~u~ed, ~s ~I'~~a~~ti~~, ~ ",Ilg. mor·. 
plline, was ulla):;le ~~' ... ~pagiiA~anii', \srlg:hts, 
tile, ShOUld. fill.d. 't~·.[' .. ~§rJ.ij" eS.! Oll W. "w .. ltha .. ·rt.·-..... e.,I)~.' ~'fand. ,;~.iv.·.,.~.:in.rJ:.:W,~.n. n.~ '.lf9,'.·.~. (~u.' s.ed .. 's .s.tate.1r .. ~e~t .. 'l,'he .e:i),~r,t:f~\ll '89f1~I~er whethel\ t~~ 
~r:c~i~i~¥t t~:9b~~~Wgte~t~~~rpe}A:~~~~, 
mand· influence !QttQtIn:etwise ,improperlW\,,\<im. 
j1;ed the elretcis~·)Qj\dlldeJ!l.endent discretioll'fo!i 
s,Ub@rdillate. commanders"as contelIllplated b&rl 
paragraph ,3211;,[ iMClM.·, :19.51· ... The GoMll7'wilH 
'itls(') , consider,;Whe~her!itlle laW, officen'S ,iM1lrIl13tJ 
tldna, on 'v:olun~ariness Were ,suilcieilit)tI;ol.i4lMi1lJ 
th!!>t.' issue" .6aP.$lljall.Y 'i.n. 'Vi.ew. Qi.l the;ll. 0 ;:.; 
the.,cpulft.mltl$ia\:;was tequlted,to ~I' . . I. 
",menitally"able·,w'·lIillderstand ,lids riWi ~ 
dev;anicle.81, -()nly'. . 1(" L ,I-:CtUIoQ ; .t.D 
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j;Q,ingtr.ttct, tM coul't that when voting ,6i1 pro­
posed sentences, it should begin ,,'\¥lth the 
lightest' proposal and continue in this manner 
until 'a s/lnti!nce is ,lidoptecllrby" :the, c0Dctinfence 
of the requited nu:mber"oJ\members" Tne Coul't 
will also consider whether the law officer erred 
ijh; rroti~Vlrig'\Ln' Instnic~Wil.' 'Oil 'self-l1ef~nse. 
'i i,~jl::Ui ::;rl-l : I ;:' I 1 ,I.')i ;1,', I; . 

:,,5. United, &tl1ite8HW: Willii'ams., (l}M 418628, 
petition i ;{!'l1an1!edl'81L ,JI1I",,1969. ,,<Accllsed ''IVa's 
,'~on!liQtedilby",gllnlil'!l1 ,CCnll't,martlal ,of, wlllfill 
<liil!ob,edienIl6 ,Qii''IIn t'ordsl1and, three' bad check 
,offenses;' (,art~\l.9Q. and: 1,21\ •• it'~specti¥ely). Two 
iof.;the chec~ Wereij0llshecli, on, ,base at the' post 
JIll\~hl\ng~ a,n.d:,the! 1!hil'dwas littered"o!f'blise 
il\j;,tll,e aCC)lsed'lj,liQm~JHTh,,:(ile;!Irt;:willjconsider 
,w,h~~"'ev :: ,the', court--mlirthllwhatbJjlllrisclilctiOn 
l\l'Il!I)lI(th.~' <i!1)lienses, se,t ~l.I,ttll1rIt!M 8pejjffi.Mltiitm~ 
Jl~:Gh~~e{;J\l!I,:, : ii"I""',:; "'J'f"'n ',r\,i 

irl~ ,J~~rf.ii'j)~J!d; t" , I,· ',-:': "1 .yo; 'I. 'f3:-::1 
.' b Ita. o'f~M"" f,t,If.~8 ? !J ?large, NJ)~, ~'~<iRiI~~, 
p~n.FI:Il!J;~~I}f!~~ 1~.{\l1. }9Ei~, A~~Ij'WHr )frllfl 
~. qn .. iY.,~~~ijt" .1\t. r~.!RrCla). ,.,0. . .o.~m .. a .. rt.j'l-) 'I?£,.,tw.:~~ 
~~?n~!l~jJl 'Ii lIR~\\JhP,!'lZri4, abs\lp.c;es(art",~6l:· 
Imme1hater fol\owmg (l.r~lIme~~sol!: ,~entepc,e, 
the presl'cllirtt announced that a five-minute 
re()el!~ mQ,\jIAJl:l~!b,eIl,\), tpldis~uss 'a, point, brought 
'\lpi !bY'i *!M'trA!\k~lrIn$el" i ('Xhll". ~e.aord ·of, t),lia1 
~et'lectIl41 ,th!ll1ti3~J I;h,is;',s;tager ,0:6, th~J,proceedillgll 
1;l.o,th, Ith.el<&~tJ t.a~d ,thel d~fe)i)ser counsel,1liPI­
prQa;C"!\cji~l\l\ ,l!!lJJch", i[s,9ue g>\'anted: ,~!<rhei !teci­
ord Qf,'~lli!lliiMIl'i>;!1.vellbatiml\nd hence' a pad 
cOncl1;lc~;d,~~4I!<!1S'e(l~l\'nn~tl:le' I\Ppro~ed!'.';:I' ;~; 

7';"vUIieiid ~t~f~ko,v; pii bdl.¢ .' '\p~~ i1~~ 

~!5iitlf!~1r fi~a~~~t' !i0~~~~~~¥~~ 
sel'tion terminated by apprehensi6k(aH~ g~). 
Ife 'WII/l, ponjined!on . ;1;0, July, .199168;, ;::~~;;~r­
af.1ell' being, ap)n!e:herlde,d, !md 11' 
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IV. MISCELLANEOUS MILl TA R Y. JUS· 
TICE. 

Militar~,Judge Memorandum1'Number,47-
Trial Defol!e A: MilitaryJudge1(i)nly. 

. 1. Un4er the p~ovi~ions of p~ragr!tphs (U 
(D) and' (2) (C), Article 16 of the Military 
Justice Act of,1968, ,an'accusi\d maybe tried 
before agenel'al" court.martial consisting' of 
"only' a military judge, if before 1!hl:r,cl)u,rt is 
assembled .the'Mcused,knowing· ,the"ide\tti~y 
oil the ,milital'Y judge and after· c0nsurJlIation 
with· defense counsel,requests 'i'll'wrlting>a 
court .composed only of a' mllItIWY' jUdgEl and 
the military judge'apP1fov!es!I'lirn special 
courts·martial an· a~culled .. may 'similarly be 
tried before a,militapy Jttdg'e'i(jri~ty·provided 
the convening authoritY'has ile'1!iIiled a mili" 
tary judge to the c()urt.'1'~~ IWlllose of this 
memorandum ist()su~~esfgtAnaards to .guide 
the military jud~~ 'in'ilxeMsing hisstatutbry 
r¥Pon.iiibilit~: t1'~I~ ,'?~:r~quests' t?r. t. ~t~.;')i~~: 
a . military' jlilf/tl! .bp:Iy in both gel)erll:1 .!In 
I!ped!ll'cou~'~litti\il:, ..' '. ':'(;:;~1 
'.2, . The Supreme C0Urt of the United ~Il 
,has spoken' on whether there iaa righrll·.tQdtilfM 
before'a judge Idone as a constitutiortitfl'c!'a¥tlJi. 
lary to the right to tri'a:J by jur~ as'-'IIAlo1llrld 
in Section 2, Article III imd AmendmimtiliWIPl\lf 
the Constitution of the United I S1ntt!tslt(,1Il\ 
Singer v, United States~.g80U,S,2'4J'8b¥Hl'lm\1I. 

7 . .8. ,3. . .. (.1~ .. 6. J> .. ) ... '.'.1"'. e.Y.I.'.e,. w.)n,g .. , a. '. r. e.;f\,.,s.,a.l .. b. ~.' .. '.i.'~hr.\pr;je-. cution to IIgr\!~toll widver<?f jury llll'~fr ~r 
eillI, :It~lejla~ Sri~inal rrocedu~e:~~l,,~,'\; '~ 
C~prt l~~f~~"i:;U, d'L , 'i- ',I ,,'-;' ,ir_:'('"JD:/,," ," 

I 

The Court found' 'i!J!~~~~~'i;~=e1~~ of' the' 'ptQsecuting a 
for vetoing rtrial'b~j'QrE~'\'tI1eijl:~~;~~;~ 
was, . however, til 
"whether there 'might be cir'culms·tltl1i~~I!>:w'~~~e 

a defendllint's reasons for wanting"to be tried 
by a judite, alone' are so compelling 'that the 
government's insistence on trial byjull'Y would 
result' in. the denial to the defendllnn·of an 
impllrtial trill!;" Moreover, the'Courti empha· 
sized in United States v,Jackson,: 380'U;S . 
24, 88 S, Ct. 1~09 (1967), that the' authority 
to reject wlli'vers of jury trials does Mt Im:ply 
'Ithllt all' defendllntsmaybe required 'to su'b· 
mlt·toi.al~uIl 'dress jury trial as a mlltterof 
coUItSe;HL'Thus the prosecution 01', presumably, 
ith'e~ederaVdlstrict'judge, may'oppose a waiver 
withou~stati'llgi reasons' and this, will be up· 

~.~14f,frp,.).Yi.,d,~~ .... th ... e. a.ctiO. ~ ,~as p..? t .,taken, pur· 
~JIIWr. ,t~,:a,.pohcy of opposmg wal~~r liS. a mat-
J~rn?£"Jq!f~~~ a~d compelli~S' clrcull1stll~ces 
dld"n6lsugg,est that II dem1\1 of ,the waiver 
wCll\llf' hisult in all impartial trial.,· .. 
,'L(Uf~ntl' l~' 

,J3::;A~ainst this . background, '(longress 
,ll1l!'6nded Article 16, Uniform Code,oHWitaio/ 
'J'U,f~iee, through the Military. 'JusticEI'. A:ot'·)()f 
·ft.9~8\ifh placing the resP0nsibili1lylo~~ppt'o:v­
l~g' a' request for waiver l oj) .. 'trid) b~\BO!I1Urt 
~Plbers on the mi1itaryj\l,~~li~~' ,~:iIi~lIry 
j~dge was osten,sib1r pl(l.c~!\',]~~'I!' ~<?sition 
:lli.m.'.'I.'l'lir to. that Of .. a f .. fller, HI.'W. J~:i~. '~ .. j,u .. qg~ a. nd 'p.:.ro.',sec~.t.or in f.ede . .r:.a .. ,!: ?i.tl~v.~~~"r, .. R ... W;le '~3 (a) 
of the ,F~d~~al ~}llr~).?~~U~ml'l\,Procedure, 
Thisslnt!l(l.rlfy, poWeY~'f IS, only apparent. 

The .. , leg .. islat. r.v .... e, .. ).)i~~.:~*y~~.,~j., ,;.~.'.llt .... }.· .. ~ .. i .. e .. ~6'SU. g. ,ge, .st~. 
t~at ~he di~cr~~WI~' d~mi!~4 a.Jrllhtary JU9s:e 
,is much .mQJ:~ lwm~~·;LlH1l-11,. thlltof a f~d~r!\1 
Jru\dge,aridp;r~~~~\\'~?~i ~n,~~rRul.e 73 (~I., ,~? 
~IIY not refu~i~j ~'nifl~q\l,~K for trl(l.\. by<a !mj!~ 
·.,t.,~r.y jildg.e oli)t'i.~o~.}.,yl.e'.h. Im. s.e.lf fro ... m. t.h~#. ,.r.~~· 

.M;.··~.;: .. ~.;.b.o .. i.v.".:1.·.~~.il . .:Th.'p.t:gh.r.: ..... 7.;.~~.; ... ~.J:~.'~~ 
:mp!cult caSe, ,',:tl4e",~.W'e ,exist~llc~,q!lilijl/o}P 
PJ;'.\ ..• ~ ... ssu .. reli.w .. j.~h.,O!+.,l ... t. n. e ... p.lltent dajl,Biw.:tMfjmfii.· 
tke ..yilI ~e (j~~FAried i~an insuf!)H'~I,\F,~ltlm,. 
'tC!,~ denying ,il'l,. WIl,\ver of ~ril\l ~#l9\!i!l~m\' 
,'li/lis,<;lePllrture ~mm thep~a~ti9~i1#ntlil\'i '\lIe 
;?3,(Ij.)i"is apprQpria~e f., )r,.·unlil\l:~'~W1r:r~tl'!l.ti.l~,a 
.. ci'll'iljp.n court, the denial 
~ili:harY lICcused!I'esulltS iin!:j;:J'!i~1 
\~~i:,lioesn0t· result' 
'til-bally blessll'd .... ,.,.,," , .' Ii' ,. 

llr!i1~l!Shltes~ BumrlUJ1!fAltlti 



SSt'H.S. 216, 50 S'. Ct."253 (1980) . Noris the 
departure radical; 'the 'Ameflicnn' 'lJaw' Itistl· 
tl,lteCode of Crimin,al ~!ip~~'!\wre,lIll~eiil'ht of 
the States havea,dop:1;jl,d"tJ1.e"practice ,or p,eT­
mlttlngwaive~lby ,Ml~.,<le:1\e\l~al\tl\lone. ,See 
3 CriminalProAeQ,\Il;~ UIiI,Q;~r, ~lwli'ede~aIRu\es 
65, "i:"'!i" 

4. 'l'he la:tik' bf'dlscretlon in theiniliiary 
judge in <teli}"iligi''reitu~st8 for trial 'by'the 
judg¢aloWe "ddes"IlHt'ln"a:ny waY" dilute his 
resPQnsibiliWto(!e~tiibWSh on the'rllcord' that 
the'Mcus-edlfueW' bfH!s r'i'ght1i6'request'trial 
by th'll' jif(\ge'aYone;"lifMhWiifil'e' everit the ac­
C1is~'<i' has' subtItltted' su~1i fli·joe~\iest;'t<!satiSfY 
himself of the accused's''it'hbvJledge iltId under­
standing of this request. Suchan inquiry must 
take place prior to the assembly of the court 
and may proceed as ,follows,; ,,:l.tq,' ," 

MJ; (To Defense, Counsel) H!1;ve, you dis­
, cussed fully with the'accused. (his right 
to 'and) the implications of trial by a 
military judge alone? 

DC; 

MJ; Have you delineated for him th,q,,~itf,er­
ences between a court-ml1lrtial with 
members ,and one composed of. ,a mili­

" tary judge alone? 
. \ , ,~ )~ , nO: 

of' SF\,:. " , 
MJ;, , 'i'l/!l,Acculied) 'Have you"dis'c~sed the 

(~<t;!.to and) meaning of trial by a 
"'millkY judge only with your counsel? 

ACGl:JSmlIIXiltt:'"~."'"" ',,", ----­

MJ: that you understand 

MJ: 
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ACCUSEDi: 

M,~: ,~~sit ~~eJl,~xP\aill~4to ir:O~. t\J,~t~t 
yOIl~ re<lu~~!~t lel!~ton~,t~\.rd,,,,9!'. a 
,~o~rtcon~is.t,lll!\' .~~ ~lP;ber~. ~111~e: ell-
listed men? ." .'. .. .." 
,',.,' ,,1) . <t,' . 

ACCUSED: --------"" 
MJ: D9.,~oUr,e!lli~ethat, i.p .'EI trial b.!lfore 

members, 'two-tlilrds of . theriieinhers, 
vdtln~I'byosecret written ballot~lhust 
coni:lUl!'J{\l'all,flrtdings of guilty?" 

4~CUSEri:' .,"'::': :., 

MJ: .' Do,you I1Ilso U!\!lidevstand, tlhat(two. 
thirds) (or)i[«(~hr.ee~foull'.tihs) ",{of: the 

. ··members, voting,b;Yi's'ec~et. ~li\ttelil ,bal· 
I ','" let; must concur (lin a."SEmJten-a.e;.:snclUld 

.you"be found.guHty?,;,di .; ..... " 

"'o'IY' fi..b'.:':'" ", A ",.!.IS,,\,,, :' ".,-------.,..,,'~ 
',,; , 

" ,r 

MJ:)"N~.w;in,a trial before me Melie; db,you 
I,un!l&rsmnd,that. I al()ne 'VIlillldettlrmine 
.iyo\il,', gu11t or'itn\.ocence? . 1 

Accvstbn::,:,,;,,;.:: I..,'.',,,,,' _' ,"',~' ,c-', -,0--,.-__ 

MiT: . D'(\y\JU" alS'd' iU~derBtalid . that I I1Ilorle 
.' Wit~ >$enteftee' you shOuld i.you'be':ft!!uhd 

&,utrty?,;t;"OJlii ' , I, .IIY; 
" , >,' ,{fj: 'ii 'li. , •. ; )iJ"t:)X" 

ACCU~1l1P" I"'" .... ",,{to .,':II! 

MJ: Knowing' and understalldiil't1'1iW6'tl'iIt!!t!I>-
'eite'e''between "trial' ' . 
~riil! 'before me,' , 
defense counsel and "", "16 

. 'be trhjdbefi>re 
.',;11 .\ 

<\C/JPSED: 

M'J': ' 

i;~;t;';i; or 
,ito1j.'llhould be made to 

',limu clea/v up' confused 
'mdGdllaTY judge finds such 

.. as; under Paragraph 



9-5c, AR 27-10, would justify denial 'oia. re. 
quest for trial before the judge alone, he 
should, 01\ 'the' record or in II me~orandum 'at­
tached ,toth'e"record, artiCulate/such' circum­
stances liM ~xPlain how, 'In his'oXiihion, they 
could result in a distortion of justice. JAGVA, 
13 Aug. 1969. 

V. MIL'(TARY.AFFAI~SOPINIONS.* 
',' ,'., ',:'i, .',', .' " 

(Enlisted, Men, 77) Rec!lmmendati!ln Of 
Btiard Of· OffiClll!S In Addition To AII*orized 
Recommendation D!les Not Invalidllte",~ard 
Action. Pursuant to AR 635-206, 15.1)11: '1966, 
a' board ,oil officers was convened .·to"consider 
the Separation of an enliste4 manJ)y reason 
of acivllian canvlctian and hiscontinement in 
a civilian facility .for,ane .yellir., The' board 
recommended that the"enlisted man, be sepa­
rated from the service and issued a General 
Discharge. ,The board, however, also recom­
mendeil ,thllit the,di$cbal1a-ll~ be suspended, IllS 
'pmvided,iru!pal1t,i18" AR;685,20S. and par. 1-5, 
AR 635.200, lIL,Jul.",l966. :The, cited para, 
graphs. allowaco~vening authority to sus.I!,~l\d 
executIOn of a dlschl\rge to afford a:' "higl'!1y 
deservdnl!l"~:'membel',an opportunity to deIllIJ\l­
strate ",rehabilitation. After a prab!l!tianary 
period, the' convening authority maY, 'cancel 
execution of the discharge or, if appr!'l?)inte. 
take other action. The Judge Ad"b1!a~e~~h. 
el'a~'s opinion WaS requested asw wh.,«l;~hent,l);e' 
board's ,recommenilation tot4e C@nll,\lp}!nglliuo 
thority: to exerciae .his powell ,of ,l!lll!Pension 

)' , ,;. "j '1'1) 

*Frequently l1\lIItary alJalr/l Opill'OIl" hinge 
on the particular facts of the case at hand, 
and because of space limitations nils rtol)JIiI. 
" ways, '\l~,1J)11l~(); iJ.i~tatll.~\l ,of" thll" oper~t~~e, 
fllCts in;!I)lItge'~lI'A6!\Q,l)dl"~IrNi.Y,rJ.i·\l'iAAV()~ate~ 
s~I\~I!l!f/xer\c;'~,~'Ml~!1'1), 11.1IJ!!,Pp.J~ '~l,~lsl?ns 
dIgested 'hereilt' to" (lthllrVfltctu" \SitUIl1liODS. 
'As' ·It' gelle1'il.i"NI!.P,~~~~ij~~bVA!&~i~ ~lnt9ns 
. w'ilFbe 'ftirnl'ilhiIiI ) 1IM'ge "",,\ji\lit;ii!i6M~9jjy.:',jjke· 
Militlli')' Aftafts Dt'(iIWotljlIH~G()Vutl1ld1'6~um. 
JAGA'1968!il'l.56;'l.6"m!'I!p~08,~r)lfJ·l!Yl 1~htl) 
, 'I, ::'~: 'jJ'JV$ .~noUq:1HHHX\..Hifn 
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wl\B,·,pl'lIper, 1I1l4 i~ ijoi:wh~ther it was ,binding 
Qn the oonv~lIing . .\Iuthority.· . 

'l'hEi 'Judge '.Ndvocate 'General rendered an 
opinion 'that paragraph "lOd, AR >'6815.206, 
supra, apparently 'does Mt contemplate that' a 
boa~ make' an 'aliciUat'y recommendMion IllS it 
did in this case. However, as the convening 
a~t~\C!>m.ty is granted elCpress authority: to ~~s­
pelld. ~heexec1.1tiono~. all ,approved discharge, 
~,ijchl\n IIncillarysuggestion may be made J)y 
th~,: bp,Wd.if ·,4ti~ noUn,consistent witll,the 
r~q~rome1\dation JW', :i:¢.tention or separation. 
AJ)cil1arY<,reco~1J1~ndljl;tionij, however,. are: n,ot 
bjll'd\ng. on t\)!l~onvelling authority. JAGA 
~!l§9.j4165, I3J\l1!,~969. 

By Order of the Se~retary of the Army: 
-F' .'" 

" ',,' 
"W,.i'C; WESTMORELAND 
Gene1',al, United. S~ate8' Army. 

,:Chief of.S~af;f 
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