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This issue cQntains 'QpiniQns ~nd- Qther 
m~teri~l in the fQllowing c~tegQries!' 

I. OpiniQns of'tpeU. S:Co~i.i; Qf Military 
"Appeals.' ' " ' " 

II. Co.u~t QfMiUtary Review ,DecisiQns. "" 

Ill. Gr~ntsahd dertific~tions' QfR.evj~w. 
. ",' " " \' "}',' . 

IV~ 1'JAG ActiQnsUnder Article,i69, UCMJ. 

'V>Mi~~ellafleQus :M;wt~TY Justic~. ", 
. ·"·r ',,_. --, 

Vl,Ql~ims., 'I' 

V:rJ1. 'Miscell~neou8. 
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HEADQUARTERS 
'," DEPARTr.;IEIi<T OF THE ,ARMY 

, WASHINGTOl'(,]). C. 20810, '25 S~ptemb~r 1969 
; ;, ," .' ',;: ,'" i, 

5. WrQngful us~, of imliriHuan~ atFQrt 
SamHoustbn,Texas, '(specH\,i:atiQn'5). 

j 'i:" i' _' ,! ,:; \ :: " ! . -, ; 

, In" Vnited ~tates "v. Borys, l8 l.1.S.q:M.A. 
'""'1' 40 ¢.:r,r.1't: "Te" (15 Sep.19G9,digeste(],!l9.22 
J ALS 3), the' CQurtQfMilit!\lrrf\Ppeals con' 
sidered the cQnstitirtiQnal" limitatiQn Qn the 
power"Qf a ;cour~"nilar~ial'to try certaiiIr kinds 
QfQtfenses;ini'l~S'htl Qfith~ Supreme Court's' de' 
alsi@n i/lO'@aUaka;n;''1h,'iJI'l1II'ker, '395 U;S.' 258 
(1969, l'eported, in,6lMJ8' JA1,8; 1) ,The Cotwt, 
in the' instant" CaSe,) ~tated' thattheseparat'e 
opiniQns in' Borys' illdinaM(!jltlr~uf()l:lowing ;con­
clusions for the d,isPQsition)()f'this"~ppe~1. 

In hQlding th~t the cQurt·m~rtl~l h~djuris· 
dicti(;)llc'lvel>, the Qffenses·wlleg~\:l hl 'Specifica. 
tiqnsl 4 and .. 5, the ·Couvt ;,TlCiJe'd"that theQf· 
JIi~!iises alleged,did nQt)' ,constitute;, a, flederal 
Qi'v~liancrime. MQroove~, ,iJt,appe'iVi'ed, that the 
,use' of .. marihuana, as distitig,uishedi, frQm, the 
possessiQn Qf marihuana;, w,as,neti"a cvime 
c~am:izable in the Texas counts.' ,USe,rQf 'mari. 
hUll;n~(is, hQwever, an QffenSe',a;gainst,the Uni. 
,~@)/lil:'li;Code'Qf Militar~ J,usti'ce,,,U,wUed, States 
v;iWilliams, 8U.S.C"M.;A,. 8251'241€iM.R: 185 
~~957)" fhe CQurt then wen~,ql,ltQs~ate that 
\\pa'ff'ftb'm'theapeGiftcs 'Qf ~ede~~l' sv,'d state 
laWi . . 1I\I§¢'b~ Wl.sl'i'tlUart.Il:tIiIi:Il .. 'na+t\~. ,1 :ti.,c~ 'b.Y." mH. 
I1fM\~ p\!~sonW'bn6roit it'milil!£') ~\6asehas 
s'~e'Wi'~'r'Nllil:a~y Si~iil'c~#'Pe~Srln i'United 
~~J#r~i i ~;':~t!~Mns, supra" ,:fM~~' 9?urt nQted 
~¥r~t!J~e ,\¥i~;I?f.these s,\IR~~~n?,~~ ~ad "dis~s· 
~'R~~;jffR\M ,,",' Ql\,tb!l,~e,\\\th,.,mC;)I:al~ and fit, 
lI:~s,~f~'i'~l aim, Qtpers!,)jl/IA;n ,the,a,rme.q forces" 
B(!I4: jJeI4IPpa,t"the ,kieljs ,otit/le~acts could, find 
"th.~,tlln~~r, the,}lir<:~JI}I\j~rRe~,. the ,~Qnduct 

cit. :;w.A~.M&~~.e~ : (~y ... s.~~~ ¥~er~ .. ~~ ... t.o.;t.be ... p ... ,r~)? .. d~S~,~(q~~, ~rder~l\d ~1~R\Pl,ne }If,thea!med 

~~{F.r.j!\,:X.'J!fl . ~,1>'1. )l.~., .QA 't~1tt,.ctm'~',t4.~. ,p. 0.\1. r.t."h~'4 
~1\ll:: . .the~!fl£\Ims~an~s o,~~'I)Q mili¢II!~;Y ~~~\fI~ 
O~~!\¢J:;I;~c~illed;!h1; P'9ffl!qhaJ:1!,).8uprci,:Mr:al) 
e~~~jl!h.!l:9n,~i~IQ~ fQrtl1e)lhnit~bito;ti. ~~,&P¥~ 

~ .. ~,f~\f\. J,t~. :Uri~d.lctlOn. ". 'WIIS ..... ' .nO'ti. ~'fl.,.I)~. ~ .. ,.n., itt, "U:i;p .. '. 1I,li8, ,olliel1$esl :wlleged In(Sp'.Qifl~Miflln~! r41! nq.~1'-
·!JJlre !l'i1~li1ll\ry,.theve'j)ol'!Ii .4A'd;Hgi~il'!i}1. ,o~ 
t~~;Metla~d '1l<i!r 'thes~"\rftl411U~~!Vtl& {lrl"~I{!m 
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Next, the Court held that: "Like wrongful 

use, wrongful pbssession 'of marihuana and 

narcotics on or off base has singular military 

significance which ~ar~ies' t,he act outside the 
limitation on military jurisdiction set out in 

the O'Callahan case.'" Therefore, the military 

had jurisdiction to trY accused for the offense 
alleged inSpeclfi~ation' 3, 

, :,1",.: ; , , 

Fina}lY,the,CQurt held that the offenses 

alleged in Specifications" 1 ,and 2 were not 
trlable~yepurt-martial inasmuch as a federal 

Giwilian , court has cognizance ,0Ltheseoffenses, 
T;he, CGurt noted thaLthe record .. of ,trl"'l dis_ 

clos,ed,no;dvcuIUstances l\ur~Qundjng the com­

mission, of the offenses tove\ate them specially 

to the military. 
, , 
Accordingly, the decisiOn of, the board of 

review as to Specifieations, 11 and, ,2 was ere' 

versed and those 'specifications. ·were ordered 

dismissed. The rec<!lrd o1htvlal was returned 

td .. TheJudge Advocal1Je .Generrul'for· submis' 
sion to the Coud of, Milldffiary Review for re­

determination of the sentence upon the basis 
of, the remaining fmdings;,of guilty, (Opinion 

by Chief Judge Quinn in'Which Judges Fergu­
son and Darden concurv,ed.) 

. 2. (70b, MCM) Failure Of Law Officer To 

~elineateThe Essential, Elemen,ts Of Ac­

cused's Offense And To Determine The Fa,d­

ual Basis Of His Plea Was Not lteversib.1e Er, 

1'or. 'United States v. Care Considered. United 

States v. Gremillion, No. 22,039, 12 Se1),.; 1~~~j' 
tn this case the Court was asked to evaluate 
the adequacy of the law officer's inqufi'y" 'lI1i6 
tMptovidency Of accused's plea of guilt'Y"~o 
wl'inig£ullypossessing marihuana (art."t$'4~". 

q~M.$;:~:;~i~~~ fnoih~~ t~ed~~~ci~i~1~~~~~ 
tile' eletillmts of the offense. TheolUlsslOn 

hOWever/Uidr'noftesult in revedible "J't1-1i'v. 
United SlfaIfjJ!J"v:Care,18tf.S.C.M:A.'I!!.~B~6 
C.M.R:' '"'-.... ('29"\~lig. 1969.digest~d'"i691!!2 

JlAliS l)'.IThlf,ti:OUtt,was·satlsf\e'd '1iha:t'_~¥i" 
quiry ""'.as'.oa,;wl\ole ",",'met requisite ;dElniAl1(;!'S\ 

TheCourt"di~ ·poind/.·.out,! howe;ver" .,tJ;iilb tHe 
procedure ;llc:>llowed ~.jthil!.'Qase ,w!l~d ,l1tu'\; 

meet the standard t\;lat JillUst '8<pp~.,m,.q~~~ 

2 

tried thirty days after the decision in Care, 

supra. (Opinion by Judge Darden in which 

Chief Judge Quinn concurred, Judge Fergu­
son concurred in the result.) 

Accord: United States v. Aldridge, No. 
22,149, 19 Sep. 1969; UniWd Sti1ltes v.Astor, 

No. 22,247, .19 Sep. 1969; UnitedStateB v. 

Cade, No.. 22,118, 12 Sep. 1969; United$tates 

v. Callahan, No. 22,156, 12 Sep. 1969; United 

State8 'v, Cantrell; No.. 2:?!,,162, 12 Sep. 1969; 

Unite.d States v. Carter".No. . . 21,993,. 12 Sep, 
1969; United States v. Ditlahay; No. 22,258, 
19/5ep. 1969; United States v. Ellis; No. 

22,012, 12 Sep. 1969; United Stf!,tes v. Green. 

No. 22,157, 12 Sep. 1969; United States v. 

Graan, No. 22,183, 19 Sep. 1969; United 

States v, Hartsfield, No, 22,065,.12iSep. 1969; 

United States v, Henryes, No. 22,079, 19 Sep, 
19:5!lOVnited States v. Hunnell,NQ/22,147., 

19 Sep. 1969; United States v. fi,iB'h,\ No. 

~2,'f~" r . Sep. 1969;. United Stat.es.~, ,fe-
'¢l1f'1.rt!J:1~. 22,104, 19 Sep. 1969; Untted~,(at~~ 
v..1l9J"edu-:f,ega, No. 22,282, 19. Sep: .. ~96~; 
1l.nt~ed stq,tes v. Per.ry, No .. 21,948, 19Sep, 

:M'6!1j,;;\rtlited Sta~ei; v, Ro~¢~?; .. ~o: 22',0"1'3; 
lp,;SeIl,)969'; Untte~ Sta~~~ y. $c~~i[.o::e, ~p, 
2~,9,9i8,)9r!$ep. 1969; Umted, is\~1$S,,~ .. Spt;~~I!, 
Wfh()~2'I1(i8, .. 19 Sep, 1969 .;P,f!~~~.~/S~I!tM~i}I' 
Tamplin, No .. 21,977, 19,,:~eJ)IrUl~p~,;jh!!m~ 

IUni~~T St,q,te,~ v. We8tberg, N~o'f~"~!~f?! 1.1 Sep, 

~~~~'I'" (;,;',j'f()j ")d'·. 

3. (70b, MCM) Perfunctory ·iJqllli'~ By 

~klw :'{)ffiber Into The l :Provillll"tI!l~,Qtll~cctised's 

ilJeW W'lis Reversible .1&t~i'? 'i!fttUW'$'tI{tfS v. 
Care Distinguished.tJihtMtI'Sta¥~s v. Orr, No. 

22,0?0;12. Sep; 1969;';JW'("1j'iliMJ)'1l~l!'the Court 

h~ldt'nat the ihqul~y hi' t~~J~~21ideJitinto the 

~:r?vWeJice. 0t;a,~p'~~~a',~:I;IR.I~~r!()f . guilty. to 
charges of dISobea\Ej!lgfu;jj,l.~~;of prov.okmg 

,-\,ords, assllult, an,d absenc~) without. le~ve 

(. 'a.rts .. :9.0 .. 'lTI ... ;.'i311.!,,~W.'h'8 .. ~ .. ;"t~,S. p'.~C. t.l.v.i\Yr wer~ 
Perfu»~~,;¥:,,~ih~~~t~"~.JtdQr~~t,;tria\r~¥t,~.(~ 
e~' np ~1{illr.pqr,;h9i\~~ttQ.ls , 4~ficiep,~M~fPI' 
¢purt •. jl~~~,J}l~U4~te>.~as, rev~r~ib.\, l,e~~ 
OJ· ,f./n,#edl St<1<~s a;1/.<;;(tr~'j 1&,V.S.4;;.M,~· '1111, 

40, C.M.~li-; ~29 cA.Ug.,),96~"Piig\l$l;itca {ljl~2 

JALS 1). .«.~: 



. Accordingly, .the decision of the ,board ·of 
review was reversed: and the record returned, 
to The Judge, Advocate. General. A rehearing 
may be ordered. ~Opinion by.Judge Darden 
in which Chief Judge Quinn and Judge :Fer­
,guson concurred . .) 

Accord: United' States v. Littlejohn, No. 
2::!, 238, 19 Sep,19ii9. 

, . " 

4. (8, 70; MCM) United States v. Care Con­
'sldered;oP!issessioI\. Or Use Of Marihuana Is 
"Servic~~!!lllnnected;" United States v~ Boyd. 
No(;:22,:tillo( 19 Sep. 1969. In accord with his 
plea; accliired was fOUlid guilty'di"desertion, 
wr6hgiful possession of marih\\a;ha,' 'at a: Naval 
A1t'Station, and wrongflil us~ 'onharihuana, 
AarC/in,and' cocaine, in tp~ .,l;Il\iQ:J;I;t.J\.shbury 
J;)istrict, Sa,n Fri\I)cisco, C.Wifllrni!\ (arts. 85 
and 134, respecti,yely). "i " 

The. J~W' dflice~':s ,in:qul,r~ ;i~'t~~lie~r9vidence 
of accusetl.'~ pJeIl~ 6f'~fI~ydia'notcover the 
elements of the' offeii~es'iiIt~~ge\:f ''rhe Court 
heM, ,.hQwliver,· ,tb!aJ1:Kimll.\lr, illlhe,stwdards an­
'nounced InUwited,Statesf'!lJIl'@iwil,18 U;S.C. 
M.A,';"';'40 'C.M.~: ..... ,(29;~!lJ'1li969, digested 
69.22 i\J" ALS 1) " acclasedll!, pleast 't~,each of the 
:rnarihuanaand narcotics,offenses,.ilnd to un­
authorized absence were provide!l¢; dlowever, 
his plea of guilty to desertion did not meet 
the afire stliirdard inasmucih as' tli~l'e:wasrio 
evidence or implication of his inten't'td'remain 
~1\\V~Yi~l(W~~!l~~,i\'If>\l,seq\lent\f' bis ~o~¥ic­
pjHliJ.}!lf,,~u'f.ll~tJlIlt, !lsid!l' .' 

,.Rlllyttrifitb\1~~i'tkS~te8 v. Beeker, .No. 

21/7$. '.~."'( fi.~.') .• ~ .. ... fi .. B. '. (~I!; !d'\.'~este ... d .•. 81t.P1'," d),., w1te,.'re.­in the 9pllt't ;~' ~ at:!hEl.l,*iss,es~i?~ or u~e 
of marlhU~\la '. . 1 ~c~trcS,~f; ,:rnI}I,mry per­
sons onorofftt .... ~ .'~~~(.·sR'e.,«ll\I,~~htl\ry sig­
~ificance, the Coul,'); fi~!$1~~}l/~t the COUl'~ 
Jmartial 'had j I!risdj<iltiQjjI(~o'<-l1!nM\e~);l~e4 .for hiS 
·.~setof,·narcotics fO:W"P@S1l.l!O'l WfJiv!)H Ci") i·" 

1;~jJ~e~mlin~~ o'i~\lti~,~~~~\~f&fl~~I;~~Mt 
;*~id!lii 4, '.1 PJeh~ru;i/lg ,ll\Ili~ )?jl: ~tW~!P:~tJljlJ\iIl~l/.e 
fP~~n!lI"t1hart8'\\' or ~he "C~W1ti·J!I~!~HiM~s­
\.y4IiWi'm~f{Ili1fl'mt tl1e 'lesserjn(\~q!l~!!.i\irljfmetJ.'!f 
',ilnitl:l1'jQlQl%e.d! ,absence' 'and reassess [j)lI:e~;:!l'&i1-
;<1Iell\l~j!tX\(jjpim6J11- ,b;y, ·Judge" Ullirden!'dtl (rWlIi~e;h 
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Chief ,Judge ,Quinn and Judge Ferguson con­
curred.) . 

Accord: Untied State8 v. DeRonde, No. 
21,973, 19. Sap., 1969. 

5. (8, 70b, MCM) 'United 'StateBv. Care 
Considered. 0' Citlla'han . v. Parker Considered. 
United States v. C'bchm'n,,'No.22,286';.19 Sep. 

'1969. In accord with his plea, accus~d was 
convicted of several I offerisesirielutling'a 
charge of larceny of a bl,ank mdrilw order, 
belonging to Ii civlIiiin, at Ne;wport, North 
Carolina (art. 121). '."" 

Relying on United Strtt~s lh,Care, 18 U.S.C. 
. ~.A., -;-•. 40 C.M.R. ........ <2!},A,\Ig.1969, ,digested 
&9.,~iil,J.AI,.S 1), the COUl'titiil'~tbeld tbat ae­
~\I~ed:s. plea was provid~Ij~,~Mlm.,though, the 

.. pfpce,dure ·followed by Jtbe,Ia,w;"Qfflcer would 

. )lot"an~,et the standard tbll<;h mqst.ll<pply ,to 
GaS~fii Jl'ietl thirty days .afte~ I ,the ,)~~cision in 
:par,~_');~-!r;i', i'}"i' 

Next, the Court held that the ct\ijrt-martial 
lacked ~/!ri~icti~nove,r th~ Iib,RfI\'~,# lllrceny 
since."*)~J ore ,},~,at give~ 1.,no"ap,n~3rap,!l~ of 
b~jn~ 's!elrl?\~,\!9rnected~. witb!},!, ~!\e\~~!\~g 
giventh\\t .te~m m,.o'Callllll1fny,. ~/I~~~"a94 
lJ,,~.,25a "". m~~1 re\>o*4: i!k~~rMl,~ALS 
1]. Seel\l~Q,Ull.ited States V ;B,o~rsh}~"USC 
MA-,-, ,~(l. 9MiR -:-' [5 Sep.,~~jl,9~dl~iie~ted 
69-22 JAM! ,a,j,:' '., /"'(1'''\' ,hi,,)' 

;Acc~rd,illll'ly. th~ II\~ceE.,.~h~fif,mWl, ,dis­

missed .. Th. !l., '. po. ll .. rt ... ' ,Of." M ... ).11tll.,.fl.:j;\!~¥ ..•. W.V. ' .. m,ay .reassesst~e s e~ t ~~ c~"lollE\lIiHl)jl~allllll.g 
charges and ~\>~clficl\\~0i;\~'df~!'nlln~9~.~rJudge 
Darden.o!ud~.e FerB'\l~?'1l,go~llWl\e4, Ill; the re-
sult.) . ,'~,,; """,),·,,\·~(,I)lr\.·,,'!, i.')-" ,', 

Chie£.Judge· Qmn~ dills$'rlfJed.eiting his dis­
sent in United Statell)v( BO'fIY8;(81.qYY'a .. 

",6. ,('7<5\' :Mm)lfr!Alc~'s,Sel'VlceIn Viet­
nllllll:!Aln:d'l~1ItlettJrIM'jConimenda,tlon"'Should 

"HiWelttlBltllrtw.flljte* "Coqrt On Ii Mitigation. 
"lIl?litt.elZ~dfI38d1iu'UPnimd;tl'I1;"No.22,2l!7'i '19 Sep. 
\,19691"hl. aoO@l!dlltW4tblf his 'pleaj'acellsed' was 
! r(lIIIUiId1{elli l !tif·, !UlnMthorized ,absenc8' fOr..\,a 
, \l&111!1dil~:Il i JilJ!!Jt]tY'iieig ht:days, During i'bhe "sel!­
l11.en'4iifQl'\pr,0'elitt'ute'aecused,. ,testi~yifig· ilnhhis 
'Il)Wrt!{Jjeh!lll!l!;" stated that ,he desi,"ell.. rlrci in&:rna:in 
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ill,thl!1:Navy lalld',if he did;'iWould like over­
seas duty. The court, however, imposed a sell­
}~jlc~, ~l\telldillg to .!l-P!\d~cQIl~uct discharge. 

The Court, ill cOllsidering wl\~ther accused 
,%4 b~ell ,d~!J.\ed.,tlw"ef£ective\l~sistallc~' of 
\cQ\I!)~el"lI-~ t\,,·t!}6, s()nter;lc~" ,lloted ,tha,Lreter-
ences in"the. cop.velljnl!""a,utliority'~ actioll )11-
,,~j9at~(tliat'~~~~se4' s\lrv~d, ip, Xi,etll/im . and 
,wa~,t1Je :~e~ipI~Ilt,of"lI lette~ pf e,onm)elldatioll 

.\\S, ~}n~m~l\~qf tl/.~ crew, o~~h~,USS NAYA­
"SO::r.A.~,~,i,tl).~f'O~ ,the~e, :\llll\lt~rs .was present­
eei to the court members. ~J1::~ev,ersillg, the, c:Ie­
cision of the board of review as to the sell­
terlce, 'the' 'Couttl'ililEid :(,.tl.~\U)tited State8 v. 
!!Rbw~ib:L8tJ:S.C:MIA>54,89;G~'M.R.54 (1968,), 
Wheilliih: 'th~ :0ourt :·:held"ltMt' an (accused's 
Vlethl\ItHjervi!~e Al1di.lil'w'a<tdsj'~tild 'have' ina­
~e1'I'a:ll:i" 'irtauen'ced' ,it'he'· (h@l't"'members' '. and, 
"~herefit>re,''the ~llIljilr~)Ic'>~:rm;<fens~ coullsel'to 
'1r1forttl 'the 'cou~tijffleftl!1j~ts';; 6f "these'lrlii:tters 
dellied accused effective represelltation' to 

, t\1,I\t.~){te!)t.' l,ii'Clli',thli h:. ,'. 

!". The ~ecofd !Wii!P~~t\\lfiie(r 'to The. Judge' Ad­
voCate GehEit\t.r)~\'l¥(1fM'1l~eWJe'hi the' Court of 
MflitAr,y'¢~vfeW.rV(!}'Jt~~d!rsbtetfoil,·theCatJ~t 
'of Milttary1'{~\,lI\lWl\na:y )r~~eteriniiie' lthese#­
~nce, }\Iif!iou¥¥e1j\1' 'll'''!:#\l)jitiV~ ,di~~1\a1'gr, 

.". (W'd. i.f!lct !.~. ,1('f~\1~.~ at 1.1 .... P'~f .. ' 'tlJ.'~. )e~ .. *en .... ce .. QY. ,'a 
'~oUr~~~a.ftI,~f .. (WJ.5.~ri. ,in Py ~f~j JUilg,e~~1~~ 
m which Judge Ferguson con~&rf'ell:)' "',, 

, , ~ " '" i. , . '. . ' ,', 

_ i J Udge:tj~fd~~(,(.dfa-k\\n'·Ih\ ~y.\d~~a?~at 
'th.~ c6urfwgull! hll{i'~ !ll?a ~~ .. q ... h~~tetffJe'W. illl'·~lf 
1f '!ie.ifknoWn il\'a1?~ 'M'/t J~~ P.1\~h~~tf\iWg~\i 
"~. "lIsl'a. ibrEiw"n;e;.!tbwnS~~' ·~.«'V6'f!!. "I'd!. ~[,Idf 
'~i~¥Waffi ~h'd 'w~ls~oliim~fid'~a iiJP IA,' '~i~t 
Umted State8 11. McAli8ter,18U.S.0.M. ')J2., 

·410. \Gl!Ml~.I."..,: 'Ie L~69\ d~ge!lted'l'f&f)J,lqu,iil~~S 
,(Wssejlti-Il~,\qllhi)iion) h " .. \.i"i \"'ii.',; .)11,)" 

-l"j'l't.'(m6,.J!iMi~iMl; 'tl'0MJ: ,arts.Na21l', l!U8I) ,)Law 
h0J1lil'IiP soIltslbn'tietionll'h'at, Elicit (If' ;Arc'cuswts 
,~~iIlW'etti·~ijpai>at~"~\mishltbll!"'W-tis 
.~}&t~,i!liI\e)Wft!8nsils'Weve'!,€ilm1nlttlidi'Jin 
",AvjSidItle>;;.lYit£i\IIi/l'tiea~· 'llitllnsaction" U:n fJ~(t Id 
!Stiites 'liHrMIIMYP'hj»,9Nm~Il/llf4l2, 1Ii2 $etl~' 1069 . 
. lA:eculleil, ;lith,arc'cWr.d!£WI:tJi~thd8'.:pl~a,i'Was) i «on­

m.dcted ·@ifti@jUi,trsJje<:lft4ilJti0m of!llil.iteenyofllra:g­
'1'nentationh'JVes~"! 'afidil d6nll!l'!stiecillication,':>of 
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wrongful disposition of/the ~ame' 'vests. (arts. 
:12:L,·and :108, respectivel~). At trial, the<1aw 
'offlcer"instructed the courtrtlembers' that'Jeach 
'offense WItS' separateIY"p'llillishable., It' !liJlpear­
ed'froJh· the evidence; hl!lwe've'r;'thataecused 
was solicited by a Korean :niational to obtain 
the pr9perty andturn itover to hiIl\. Accused 
acceded: to thesoliCltlition illld' pri?fb'~~4 'ap.d 
delivered the vests in a single' mt/igrated 
traJ1SI\~tion, C!HAII: g'lfi,t~d: &tat~8 v;P(l(!fn~) 12 
V.Sop,M,A. 461>, ~~~ " C.l\LE~" 41 (1~61,),.,,,&\l!1 

. \Un,ited ,Stqte8,,::V'iJ;1r:Q,?p,n,'&P,S.C.,~.A., ).$,23 
.Qi1{.R, 24~ ,(!9,q7),dW.!l "C911\lt: hlll!1r ,~ha1< in 
,~IWB~ ... C.ircwn .. st!!", P'.,~S.h~lJ~."ofl;iWI~eSlw .. ~r!l single 
i·!qOthe purIl9,~Il' ~tiJlIllW~IHm~l'\t,.,! :J;he lajW, of­
. i\QH' ~: instructio!).s ,W~!!"J~v~fer'lI' .. llfroneo1Js. 
CU:@h'{nit/aT 'revi~'\v, 'the,!'Col1\Yi!fiil\.'e' 'a utnority 
:l'~dl'l\i'eil' theadji1dged's'etit~iiC#, btii;:tJ:ie"i'educ­
tion was to conform thioi''/lUnlsHtWen1f1t6 !ebo.t 
,,nF[gti4Mf!l~ in ,a,p~etrilil agre~mfl)h,}",itAac­
!.)?1J. S~~':l~h. ~ .... \Il~.tr.U~. tlQr;la.I., I)rrHr.' , ,th~r~fH\"\l,,. \,,~­
:jWlI}:l)elfdl:IlCO~re~t~d. ." . . ",.,., ': 
1H;A:l!cllrdilill~ly. the ·de.cisil:>n;, ot;.the;, boava,·of 
:l\e,~l\!'wHas tQ,.gentence.Was ,Fe;ver,sed. The ,lIe,C­

i1lMti~wlls netull'ned.to.:The Judge Adv:ocate O.e11-
rieila1:dfliur:l1efevence ti!>; ,theCQlltt':ol Military 
,~\f,few':J!for', reassesslrlellt,·of·" the sentenoe, 
:Hi)eiwMl'ia!lJ;il',)<, ' .. , . ;.., 'c;", ',I; 

J.'irml{,'Son [},!;) Hiil. \ J" ',: i: l_",l!i~ hid. 
oU· ~P~'}:1 ! QJ!' .M~l-I'l'A~;Y. !.l,E,~I~Mb JilJi;­
'd£!i'\!~I~J91l!I1il",· " ·.d, ',iI 'Ii' '!:li1"hiv', 

'ltd'ouri:il 1(f(Jl,:miliI~ 
;'hii>:th1n$/iru(}j;1n:il(l'ln9'/lJ;eJ1Of£,ehsefi@~ i @'lvplun~arlY 



manslaughter j,nasmuclvas the evidence 'did 
not Taise"any issue· ,with respect· to that type 
of anofi!ense", 

Next, the c6urt' considered the application, 
of O'CaUahan v, Parker, 395 U.S: '258 (1:969, 
reported in- 69,.1.3 JALS,·l)' to· this 'case. i!llt!ls­
much as the offense;wlI:s c<!lmmitted"ofi! .;post. 
Holding, that,;.the'cll'Ourt.martial ,had. Jurisd,ic. 
tion. to tlly\acc.used"the,cdurt stated·:, 

, , - ,,"' ... ,. -, , ( , ",\,', 

Tile )vi~eim\'was Ii. fellow-sdldi~r"¥,M the, 
crime was committed in the"ptl~seilh 6f' 
qt'~P.', m~:lll,bersoCthe ,milj,'ljIliy~ervice; 

-11 . ~~,.(jlea:r1y .serVlce-conne~. ted'im. oreover, 
: "e;s 1. r Juqg'eN errirbW] ljj4i'c~ted 'in OM; 
. o411@889,i'Paylo1'i'-·'CMlR,·..0J..{J1m'January 
'gJl:9.69,)iiwe are noll dealingl·wiih,ai peacetime, 
rp,ffe1:\s~.. (Jlildge,K~!s~d11e~(rn!>tt "hovv,ever,. 
; ~~fbU:) ~ith tl)~ Sjgn,il'G\I:~;iJ:~lJ~r\lt .p,bser,: 

- 'Fin~))y;, ,t~~;-:HP'9~~' '. ';' ~4~~~;6?A~~a~f.(~g Jh~: 
clell)e .. 

p
. c .. ..Y .. A;~~f.O~. ~it.!!V ,.~.,c~.~~.,ji.~.im.'.t)l.f!~q :t .. ~ .. a'.t a reductjp!l.of()t'll~·/l1ilel· '\(If~s,}lR. wl!-rrant~. 

ed., f\ccp:rq.!~Wi)~'ijt .~: . Wl sillV'Mi~ ty, . (lnd ~he .. , 
s~nt~n~~, \Y&ter~ ",p\" ltl !Jmt;?~~!J·, ;r<:.~lsQ, 
~",,~q'i\Ci\lIml,Iil;' ~~e,Yle'!t~!\( ANII:~,t P1!-~t\Cl~a,t:i 
IB-,~tt): ()rti"J(; ; ,-," "h/;(r.[j:~· ·,L,11 J ilr;,.i "I 

,,~. 'Ii(B,oil\i(i)iM)·" '@'(!ffltln1illnJ:If.'·'Par/rer Ctin,,1 
s1dlllled", "CoUllt.MlW1ila:lwJHla:d I J urisd,ietioni 
U'I1Iited States v. Vlbpend','fOMl:420264,: 23, Juli.: 
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wI1lv'!bhl~.!lksill!{!1;he' :J'I@QVdl::walS d'oncetnedi 
wilbh dlh&J.94~WI:~tlTldf( tlje11i@Idlng1iill-O:Ctdla. ' 
h'f1!n;v .. ~~S~d~G8); (1,!)6'9;,iretloi'te(!\" 
in:691"l:81lWliJftl:1)*M!iI!lir,ge!iy, i@:ti1enlJssilo'om)j 
miittedn iiimI~(StJt:jiJ~li~nll!,i ·Texas')·' In" 
holdingl1that l11li1:ilri~dt!ll&.j/j;jiftl.'VI~nDliiudj .j.OOfrs(!\d!tt. 1 
tion;ithe ,ieoarlillsW9'd«>1lOIfmI W~olldlJii ,."l'ti O:l" 

As ,to ,thefbrgeryspecifications, .we.nOte the 
.. IQ]lo,vv,ing,factl\ ;,/\ felldvv" soldier/ Spacialist 
. ,J Wlwa~" the owner ,ok: the, cr~di t card ",h.j\lQ. 
,epabled1appe\lant to ,P.llFchll,se, tpe ga~9hlle; 
covel'ed by.tM forged ga~o1ine invoices;ap-
pel'Iant' sfoW,the! 'IV'anet 'ctliltIHtiing,·tlie' credit 

, 'card:jn: the, barllacksat· I"or:t, Heo<'i, "Texas ; 
,althQugh" the'.<lienses . Were,eommditted 'at 
commercial facilities in civilian communi­
tles"tl;l.e ,fprge,d:idpcumentsi operated ,to ,.the 

".)~g. \11: .p~\l.,~,lj4i.~B. I>fl' . m .. ember,! of .~h~ ,ljIrllJ: .. ' .. e .. d. forces. S~ {),V, ~~u 9 Taylor - CJ,\iR --;-
'(17 'Julle'~96!l). '.'rgover,ah·jnili~llied 
'ih 1!I1Iit cas~,We)at~ h01\'dMliilg' with pe!l'ce­
,.time .0'j'l!i}nseEl;)"~Ghij,ef:'Jll!1mgel ,Stevens; 'Mtd' 

. )iwJgjl ~elSIil,dol ni:lt,J1Q>w~yer:" c?,ncur w.ith 
, ,t411 ~lgn,ljican~~,pl ,~h\\t,!lIl~~Ii,vatlOn). " . 
. "Tile' , Bbavd"Iil:l' Re"iewd:~~'IlInd··"the findings 

of)'lfIillty. and ,thtisentence/1iiS'. alpppoved,cor-. 
I@c:fWlllllltw'.and fa~ti Al!eorditJg;I~, tliej\nding~ 
Q:fjll1l'uNttiyl and the ,seRteil:~I)Hver\t .affirmed. 
(Nenr'row, J.; Stevens, C . .1'.,· and:hiOOe!so,J., 

cZ~:r-Bftf~.~~r~ .!_(), ,,' ;',. -VA;,:.,:.'U 'j; 'N):, 

l£~fi ,~~,~~; art;· 67,(f) ;).on 11l~f!la.n,d!l€alie:,To, 
13;~(~!lfelTlllld, '!,l'll: Original flOftiV.en;tnw. Author. 
it~~~I{jft:pit~dt,.2t.ate8 "11,; 1lart; I.' GlMk4rHtlii5, .• 12. 
Jj:illiiw 19G.@.dq<;>Rvktion : . u!l.pl1emllliiuatl!(l;. ttmr •. 1 

q~l!; an~ii1ll!l.i'iie'sp.ecif)cations 'ojol'/J.s$B;ul'tr:iWith III:' 
qUr!!it~U~ (W,e1!.pOnf('arts. ,118 and\W8;,1I'espea. 
tiy,e\y:,)\; )j\:J!Q.llaecl!,)w!!f( originally:dol)iY;ictllwcby 
II :general court-martial ;tonY,ened' !,n1,Vlietnam. 
S.entenee: CHL for life, DD, TF, Mid red E-l. -
'PWel' c&nV~nljjg ·a:tlthority'apjitl~d!'~\!Ht~Ace. 
'Fllel'~iI,.'ft'e~;; a'JIJi,aM of re"'fewt"r\ll1Med)~he! 
o\!l\.Iii'b:eln:eht to 2ayrs; butoffi~hv\lle '~ipproved 
thll' findings and sentehe~.( i(jJi\()d:MidY 1'968; 
tli~C6'ul'f' ol'Milital<Y ~:bPtl~fS'!ire\i(jrs~d tHe' 
dedsioil bnhe Jjb!\rd"6f'reV1liW; r~hll'l'ied th\!' 
r~etWd': to' 'The)JlIdi!!~wl!~c'rtte" Gelleral, Ii'rid'i' 
prtWidlld 1!I\at"':!ii'ehea't>lnt'fuaY"be orderetl" 
(T'J.ftitM 'states' 1,0.0 'HiWl't,'''l'7' U:S~'d;M'.rA:'!>:Z:4, 
38C:M!Rj"8!l2b~i['9ti8j').:'I':' ',,;," . ,", 

:: J,-i.t.l:,:"YIO"[q '~1)1,'jU(:;r .. ! i'''~ "'l'r.; :", ,:,'. '.,',J,iY"li,: 

Sub~equently, The Judge Adv09/!tt) Cj:l!\~ella\, 
transmitted the record of trial to the Com­
mllh<'ilitli!'<'leMl'a!f Flort !,elWen:wllruM:Jt{;h,nsa's, 
requ'e\ltrng l tl\e"€ommlmdli1.gOG'tlleblllJl'l ttlfl¥akil 
a'dtiQD'ln' iacc\lrdal1ClIslwiltIilI! th'@l~Mliw\~n'tl1i 
mandate' oi\.1Ibt!irC~'(jrtf(i)fNMtI[~lAItl1i@!tIl!;'a¥t\llt 
theilll'~\JllS~0nS"tlil'iA.<VtjfeltJ~jj)}J*tlN~¥ 
fbvIII:J€jlldlfi'o'tttl1)m. J\W#1~i!l~ll<\rhll'~hlll'~ 
ili~wasJ'~h'~I~hRIt,.l~i!-W\IlWIll\4b~lb~fJ~ 



generalcotlrj;.,martiai convened by ,the Com­
manding General of that installation. Accused 
was again convicted as 'chargeq' and' was sen­
tencedto 1)D,~O' ;YfsCl,l:;L, TF, and red E-l. 
The conv~ning authority,redUoe<\ the, confine­
ment ,portion of, the, ,sentence to 19 ,yrs and 
7 mos, but otherwise appr!ived' the' sentence. 

, , 

As noted by' the 13oo:rd, the recopd in this 
case' In rio ,way 'indrcated 'any a:cllion by the 
original ',cQn,,~niri.iautllOrity,fplipW~ng ,re­
ver,sal,of, ,thE!, case by the Col,lrt,,,!/i MUitary 
Appeals. F1ul'thermore, the recQlldlidtd not dis­
close "good "cause" why the 'rllCO'1'd> was' trans­
mittedtoaconveriitig a~thority'other than 
the ,o:ria'inal conveningallthotidlyhin;Vietnam. 
Cithag',,onited State8 v" Bobli~,,,,18 U.S.C, 
M.A,Jl6,39 C.M.R.86,/(1969,digested,69.2. 
JAl.S,'3);. the Board held thl:tt the rehearing 
was ,a nullity;" ";' 

In view of the serious nature of the charges 
in this case, the Boaril\ fouM' that 'dismissal 
was not warranted\ IAIlc.ordingly,' ,the tMord\ 
was returned to ThenJlIdgeAdvocate General; 
fOl'further ,pl1Oceedings, 'incompliance, wi;tthi 
the Court, of MdiitallY' Appeals' mandate '.t:rj) 
Robbintl,Bupra, ,'ah'd" article 617 (f), ",U'(l)~ifi)l 
(Rouillard, J.; Thotinlisr J., concurring; W~st.; 
erman, C.J., notparticip'ating.): ""r:\ ;1 

" .' :; ;.', {; ,,'i' , " , , ; ---"';f"/jj'H;1.8 
[Editor's ,Note: ,9n 8 S!lptember,l~!\~,; 'l,'~~, 

Judge Ar!yocate~enel'al ~e,tified, thi~j'\lM~,t,o; 
the CQu,rt of Milita~y Appeals f,oJ:l,tllf<V&@i\'Ir, 
un~er article, 67 (b) (2) ", UCMJ, IhWJlI\)I1JJtJ 
queatedthat actiop.pe taken \')'itll, r!l~I1Sllt, ,md 
tl)e,follQwing issu\l: "Was the Boa~4 ~ifitt,erl, 
v.ie'Y CQrre~t in .its determinlltion,t\la~jtljoj.ltIb',ei 
to, tJ;ansmi~, the, casE!, fQrrehel\~ing, m ~M1,;CI,Q,", l 
':~J:ling !auth0~ity "1'110 originally,lI,ef,e,rWl!Q:n1ihll) 
case to trial resulted, in ,j~l1i~d:iq,MoM!JiexrQr,' 
thereby renderi~ the rehearinl\' proceedings 
nu11:artlI' v6!'d~"]'!\ ",:"" ",: 'I' ,""""'"j[,,,,;<1 ':' 

'il,; ,: OJ ~':i·tL..'t(" ;1~1JI.!'Yl"<,,iP;,(lJ;-,:tj;ii);«~, 

,,4., (.UCM:J.iljott",,6;Z,(~)J:l;)u ~I\\\Iil\Il' <l!l$~,mO 
BIl' ,~fllrre!l :'ill: )Ollllrmt'JJ'i!;:.o»,~~g"AlIthQr. 
Ity, ,Uw,i.t~d ,$ta,4~ v(';~Q'fIt41iAAI" eM, 415026" ,12" 
Jun. ~ !l61l.,.AQ~used ',WIIS hp,fJ,gjn~l)Yi, tried, in, 
Villt!l,aJ:!): and \\lo;!Wjcttldi !'o£:, ,()ne:;sp,eeificatiQrt! 
eac:!i" of iprem~dj.~!i IIJldi I ,(U)premedirtl!!ted'J 
murder of, tWQ, Villtnllmllse natien(l.ls'\'I~antd 
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118). He was sentenced ,to ]j)D; TF,redE-l, 
and CHL for life. The convening' ,authority 
approved the sentence and a board ofl1review 
affirmed the convening auth,o~ity's action, on 
2 JU,ne 1967.," ", 

On 2 February 1968! the Court of Military 
Appeals reversed the decision Of the board be' 
cause of errors' i\t the ,instrMctions at trial. 
ArehearingwRs 'authora}te<\," '~lI'nitlild States 
v: ,COfl~ron, 17 U.S,C.M,A. ,~,67,,3,8C.f\f.R. 
161> (1968». "" ,'", ,;,' , 

,Subsequently, Th~ J':I~ge;6d~~~tli G~~~Fal 
r~\luested the CommandUl,g ,G e,ll!edl!:t I! ]'\ort 
~~IIKenworth, Kansas, to tai<;e .1Ip.pl!o.pr\at~'ac­
tio.ll'in the case. Pursuant thereto, arehearirig 
wits' held at Fort Leavenwortll 'lI~fore a gen­
ern1'''Jl;urt .. riu(rtiaI convened by U!e'(j9Inmlind­
i1l1l", G,~~er~l of that military res~rvati<!J?. Ac­
c/:/slI(iWas convicted by theCommandh:\g-Gen. 
eilHr'of that military reservation. Accused,Wit~ 
cd*Y'i~hili ?nly on twoc,?unt~ o~ unpr:e!\ieliF 
til~ed' mu),der and sentenced to 50. yrs'CHL' 
~1t.W:accessory l>eha~ties. as in hi~ Ol'i~ilia\, 
tl1'alt''rhere was nothmg m the record betbre 
the: Board indicating any referral of the CIl~K' 
b!:tllk) to, the original cQnvening autllo.l'1jly.liIn 
VIl~tl!lIlllil1·; for his, determination 'llegardillt~; 
reb~~i;ng,of accused's case. " .. ,,)'i, \"":1.'.,", 
,'dltingVnite(l States v. Ro'6.6ijJi.:\~'M{d;:lm:i, 
M:X:i~y:,:39 .. ' .. $6, ',' ,'v, '1v,.".",' 

j~tJ~'3),a.s d.i. st','psi,t;ive, 
the" rehearlhg.sub iutrJidIJ':W ,~j~ 
Board held that th,e'allh~6\'1' 
to' tfllsmft "the , case .. 
General for 
al)'ce¢\th . 
mltndatli in 'Ii' IQb1j$1~~; 
UcM.t. 

:for 'review 
UG.MJ .. 1twas reo 

with ',respect ,t@ 
the :board' .ofreview . 

, that faHure Ito . 
.rehearing to; the ,con­

who originally, referred the 



April 
,"1" )1) _ ' 

,On 2 ;\prH :U9;6;9~ 
agljQement inwhleh 
to aU I, 
caption, ,@:Ii 

ag,~eement " 
autbori,t3t,'on) A; ;A,pti,b 
th!)u~ 
,<ilharg,e ,1, 

pvenr,ial 
tlj))WI eam, ,g,tJ,ii ty 

uhtl'nme, ,sJli.eet", ia1le.ljae,<1l'jWa$M~~a,kl 
Ilhme,s:;tllil:l!ill$tae(jitiellltioH\"Wi1j111l1i1l!h.w~i!!'l!\ 
~9lSN&WtIl:lll\j)i:ell);'lIh ASJ'\iC,d1fe!il'I~I1iMoIlf~, 
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Military Re'liew; the,pecord of; bial and a111~ed 
papers, were ba'l'ren' to, show, when, 'i£"e'ler, 
the (;tis'misS6lilsp,ecitications 'Were ,properly 're­
ferred; to triabby Jtheconvening 'authority 'ail 
required ,by "article' 34;, 'UCMJ:, Under these 
lcircumstances~,the' court staned"tih!lbthe' "glar­
ing absence Of"c(iJmpliance with, Article; 84 con­
stitutes , ;error." anth oannot', be permitted; to 
withstand' ap,p'ellate sCJ:!lIltiny,'"Consequently, 
the court held that S'pecifications 1, 4, 7,andS 
o,f, Chllrge r we%~~ref,pr?~erly; r~ferred to 
tHaI, nqtwithstimdiu¥ {he' ,provisions oftlje 
'p,fet,'~,ra, T agreefu,ent ,' "'aM 't,l\~refor, ~ ,the fin4-
i"sdf uilt mu~tlbel~iR'Jld~: ,,', "",' , ,:,n~ : .. -; "~""':YI;'" ,"~J,-J'!.i ,':';'~ ~~HU.fL ,!,' 

, l'il:n I<lightof aocused''S ;,pllilll\(!)ifJ1gl:lilty and his 
;aeceptanbe lof 'the; 'l!l:l7ett1~1't ;8;gIvl!Sment, the 
;e(!)U~tr' fbund,; that a: reaissessOOitIlit""f the'sen' 
:tende'ilVas ,IDI order, Acc<irtdilnl!'lWl'l!liily,so' much 
bf, :the.ilillllitence as pr(l)Vid'@'df ,£l:11<1,a il!lQ)[), TF, 
,six '/JIws")<l:HL,' and 'red" ill"11l11\\terfiP 'appr,(}ved. 
'I[lheJ1fi19.'<!1ingis"arid sentimce'iibotIfCas"modlfied, 
'\V6lPQo'JlIllfuImedv (per' cur,ta;\n:\),'rl\~ '1'I"e ito r!e 
St6~hs,\1@,Jli'aIIldNemr0w\ lJi:l;,i imelIiQ\' iff,;' !ab-
;sent.ir.,goa "" ", ,oil (,i 

i!'l\':,l(,~"~,~,P:","(4.u, ;U,~d, is,'~)O, !ij~' ;H")I'i,','j)6~u,rt, 
~lrq}L'. ~ I;t!'t" :i"'" ~~, !, \~' ~ " 

, el1J"!i ~ 'J,!I11rn:~,Il, Ac~use~ L. 'I, Ir~, 1'5,111,,1. 
nile, ' ,rites VI Metz, CM ' t' 'F,~il,Jul" 

lR69. Conviction: .involuntarymahslaughter 
l(£tlt. '!li19'h<l(mtrllry'':t:O'IPl~a\'Ji$\1!fte!1'1;ie:;<1lis­
m~s2!l,\ ,fr.GJ1') , tbe"$~rvic~,·rriF"'B~' ~~!y,r!~L. 
!cps, cPllY,ellJil)I!', ,,!i'utb()r~t~fllm!?r!>.'l~tIfi)1J1MSO 
fi?1;ICb"q,f, ,th~~ll,nt, e,!!.c,eAI~"p, !iSY"i~'."f,SW, ,qis~ 
lllis~al, ~~~~, t,lie ~~~Yi~~) ~~<j,,~~,lt7~ . .pIl~, per 
lll,'?, fOt~mn~f",l)l,lPr~I"l':!l,~ ~,J'~1~~r'M~V,el?,e,Pal, g~d', ',~,he execu lOn, 0 ~nat ,PQr n ereof iii JU gmg 
aJilp1i~s~(fj.d!¥',·til.e ~~, :i~n~f~¥",~irie,1ibnths, 
witH provlsiilnf1jl6lPauWXW~\'c iI~lllislifon, 'Sti1:J' 
sequentl:\l','i tMliC'<m?erl>llfkl,f,'1t'litlil>t'HYremrffiid 
the 'Im'e~ebllue\V J/b'fIIlI'b'li.l!q of1ltlie' Mntehce" to 
ddsmillB'a1iij'rllfijlth'e'lill!iltlMe"and "all lui'l'Mllec'teli 
f0rf6ltUJ.1,e$~-'.,(I,ll\ M'f iOf',.\\t,'~ , ': -\/ "'1\,':. 

t~ Th!i~'~pp~a);~)\~BQ~td found tll'H c~llrt 
nie/Jib'~~ls ',illidiSdds~cf 'biil$' b'tgeiI';«8~\l. 't\:WSW)':: 
ed!l'e1ijjafhWltai'll~d ~hiifl'ffi~\'llittY'JifW1Ytnt1l~flt 
tv,~!, tMt':'orteifflifeerL<wffillfi~\i~b ~~~H0jt 
j!)a@setllterll'n ,lIMu;ge'dlS'if~ !(IflIl1!Jfe;$ifl@~, 41R~ 
Mal ,kccird\m't')'l:~!l!llli\.utlS~itMlll~Gld\f@~:Ii~ 

. !ileprj,ved, ;accused·,@! at ]faiT tN1I1 'b~M!iri1li1 
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court. members. The ,c(lurt member had not 
disclosed that he possessed the illicit informa­
tion to, the couvt· or cQunsel.llis:"outside" in­
formation onlybecame"known'when he 'dis­
cussed with the convening authority the fact 
that. he hadbeenpretludiced'~ainst accuse<!l 
in voting on sentence. The member,. however. 
,emphatically disclaimed any bias whatsoever 
against accused in reaching. the findings of 
guilty. ' 

As aminhnum. the Board felt that a re­
hearing. on sen tel).ce was~eq1,lired •. based on 
the memb~r's admission aIQri~~' for it knew of 
no reliable g!iugeby v/liicil tb measure the 
prejudice ,to accused.'s ,til!'ht,to have bissen­
tenCe! IIddudged fairly,ali\d i®:lpavtiallybythe 
court members. Furthermore,: the . ,B o·a r ,d 
found, totllJIy unao¢!lptll-hJe bbe,courtmember,'s 
disclaimer ,that his!, :vCi)te! On, the . findings of 
guUty were, uninfiu.enced hY"his' ~'secret" in. 
fo~mationi .. The"iB,0Mld,i;COuld .only speculate 
as ,.to whether:;the.,member was impropeJr],y 
i,nfiuencedk)llilbelit J<t;"un<lonsc\@usly. and this ·it 
refusEld to do. Accordingly. the Board was 

~~~~~.f~ll~i~l'W1~t,~~~~~~~~~t;~i~~~ 
l~~~.f. ;W~sterntan. G:J .• , a~d pta,l!'qp(~(\.,\~y 
<lOticurrirtg.) , , ",') .lIJt) I 

7. (12. 39; 171,; MGM), ,Court·Ma'ttial,;!HalI 
Juliisdlction Over 'Drug, 'Oftlens'e ro'1fYltlmiiim 
Distlnguished/A.R 6(/O'iSO'!W;lilllliJIIli!M~Tld~ 
utation. Aild'NbfllJ'ri!lOnjjtltU'frtini1UJ)~. 

IftA.!rc~.:~::.K.it,~!E~~.~~~ .. ;F.l.I.'~.·I:\.·· ~~.~tM.~ ~lIl1;!mMW ,For ~ind,\M7"J1rB~~~ 
P!l~~~' pi.o;~re\l. t, Sta~lltl!"~. R\\Ili~W'~~ 
jllg ,~9~~~~$io", .. Of. ~ifj;~r,el\t! I1J»11iJ~\lJ\l' 
Wiltl.lI! .~nd<Fllllc"M\lltjpJjcio!llltF;Ill'!.jIl~IUI> 
United State8 V,. Elwood. GM 4194S9Il.1151lTJIdIIl 

!¥t~,~ik~:~~V.i~~~!;o(~;rpl:~):a~r:4~tJ; 
thr,~~, 8H!-Ints:,v!\O~¥itl~\\of :<\l,l. 60Q7P? ,ll¥ Jl..ilJ\; 
aesslng:r,.~;o,. Jlli;Jf/\tliOl •. \im\ I;>exam,Mk. M1i~' 
9~) .: despite p\eas.; S,entellc~ : DIl. TF;, 'I\l\~,ti.y~ 
y:t's ,CHI;, OOllven,illg,lIuthority. neil1:iee~ Gitim 
to, four yrs'. . ," , "" ""': </'Hl~b 
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First. the Board of Review dismissed the 
attack on the' jrm'.jsdiction, "of ·ther.'·'court­
martial. Distinguishing O'Calla;hJainJ 11. ,Darioe'!', 
3~5U.s., 258 (,196,9.reP,9rtep. in6.9·;t~;JALS 
!,). theBp'a~1I no~ed th!l~ f?ul.'o#~IlSl)s,,~~re 
committed 011 ;post and tl!ere*~re ~:service­
connected." k~(' t&"tlie off-post,' .offense.J udge 
I{elsoheld thafthe court~m!lrtiaI4I1d jurisdlc­
tj?n~ rely!n~. o~ .t~~:v'i~ws. ~xpre~sell. ~.~. J \Idlle 
Siev:ens In iJ:n~~e~,(~tffte~ ,v. Konteczl{o, -
C:!ltR.-;, (r~?~'II~Hij~sJ~d ,69-29 J.At.$9). 
!lldge N emr9w pre~e\,red"t~ bllse hiS Wnclu­
~iQjlofjurfsdi4\0~?p :1l/1e' £~<;t \I)ltt it ~as not 
a." p.ea. c.et. ime otf.,e. n.se, .... ['rl:f!'. fJ~flSt.//,te8 v.1'a.Ylor. ' 
.~ 9.M,:~. - ('~~~,9,t~~\k~~~e\q,~,~:~~}ALS 17). 
" , . , , . 

Accused next clMnled" ,that i par, v,18:1'.AR 
.pV'~-I)'U. the regulation w,~ip.l\he,1 wfr~.~qJ,lpd to 

. .' '. (art.,.92)'.''W',a.~ .u.,.I)I~a.:,~~1 i/Il .. it~, 
ri;i?J~~.~~~!t!t,g1'::I~~ for,c(;>:verljl(~ q~i~ri.\ljW­
Y drugs speCIfied as' ~~v.~~~­

or hallucinogenic by the be­
n~l.ml· •. :E)ducation. im'(!W'elfllre 

,', ·th.~q~, ",af 1\1;I,un-
~"'£!ll ,delegatIon ~uthQr.l~~A9\have the 
13ec:):,et,ary of HEW determine what was crim-

, ~t~;{~;;~~~i~ Holdin/!, AR the the. 
,J 

,were 'PUb~I~is~h~edf· '~'In~,~~~~~!~~~; 
'l\ti(ll1sed ~ 
,~iJtk<:fumj)i\le;1Mn:(m_lIOIlldst,*d . that 'HEW 
~illtij)lIlD.liieN~~e4b$lJee(lutive· author­
.~JoiLti~l!Ii1Jle~"'l~\ip61~ay in relation 
i1islli!l~usfdlMlfiltWlire'(J!IQlWd: was p'ersuaded 
,~~allJ/rS~Mi·ballis·for the·SeCre­
~l&:QIf>.1.~tdiY(~ 'decision 'to: accept HEW's 
!Al8Sfllute;IiI'~\$ar.tj[o'f"his ',definition o:t! "dec 
,I~!!eslJl);.JStfu<m'u[!\ntl:,:(')r hallucinogentc drugs," 
J.IDliie~iIll:0'InId>(Ms&1 'statelit' thrut, ·the. r$sults Which 
'ilhohiUt ,ifiowU fr.dni·l!lEW'sdesigrtations· 'were 

f)).! 



d~1iel.imn\!tI! 'by the Se'ctfetli'ry'df' the "Army ariti 
ntl1fbY'!HEW;,there'JIore; 'tl\'ell'ei was 'not a.#ilYl' 
prbp\lr 'de"leltn1iioii. '(j:fi'aii~h6rity) 

1.,' -' : ; i 'J, "-', i ", ~ ~ ., d'\. 11 . : 1,1:' ,;; .. , :' :,:, 'J ',' 

The. Boarqa\~p, 5\rIJieqil-/;CUse,d,'s, ,plaim,Jhat 
the maximum penalty for,;viqlaMng"f\, Il}w.f}!l 
regulation prohibiting Use of dangerous drugs 
(art.'S2)[lltih(jQ~'\tl!ited'as tWo years '(par. 
127c, 'M:@!M,)I}sl\!~1a M'6nly',;on~):I'El'a1r; lfedause 
the6fl!i;lli~e imng,substanti'B:lly'" sirti.!,jail'u,to ,the 
a~tiGley,\jj84!lJ\\I.1'1!I!(ti0n, whi&hi eil1>JlfIMli:w; 'maxi" 
m).1iI'!1'!!i)tl,t~j@~"ofl!0ne'ye!lr,' 'and'I\!)\lea.U~e it·sil'\!)c 
,S't~lI.liljjfMIl\Y '''ilestated '21': U;S.i@tH;<1§§;tlj$ill!e·v);' 

, ~6a:(,!\!)jl',atHl' 360/ which "carried 'tl,:Ji$wmrtiUln' 
at .&ol&:, .tiJne'year.' iln" d,' enyJngrr*ne?~'''(\ltlhflSi 
1fif!ll' Bbatd :stated that· tile 11ll'1l~.JiiilltY) o'f the 
alfltto'le"Ji84 i l}ifense 'wdU!d nbtHjtll'If1tJ'iih'e"maxiJ 

ilrum'1)0l! the articl~ '92 vi'aln,nl;@n;qtn~)~lr!lt')ARi 
6:0(i).;I50·' 'g 0 <i s'beyond'! 'the IJlfetle'MJil"S'ilat1!I-tlls' 
<!Iu'dtild'. ,U'ltited" St(U~S!' '1). j']j7.nt9'o1l1,fl>ih'0wd,. 
U'nite'(/: 'Sta!l!cs' 'V . . '(Ji!tlC?J, '12iJ.''llJ,ig.lllmiM'/fo4:: 
3[' C.Mi.iR:: 260' '(f962,). .AJ.lli!UJJ,O·I)f,,)l 

I A,~,i¥~~t ;tH.1aWJ~fflf~~,',i¥~pf'$J,~~~n9·~r,t 
tWt'M ;t!l.~I~, jW,IW, llf!: :PUJiW,hln, ,~,I).t)'!'i9cl.l r,;~i~'lim~~~ 
W!\s :(13 Y~flIrs!T~'~,!ltMqu~ll'e .1;' :YP'~ll't~t'~?(Wr, 
ev,er, in his review, stated that thel'~W.o a1rtiele 
1'3~ ieft'enlfes welte"multi'Pliciol1s'. io)~,th!ilt, .the 
mwxiJ\:lmm'sen ttmocll w.,s" 11,y$n;If~\t<'DI:).er~Ei~Wt:cli 
ata~edHtliat thQ 'IIrticite,;l:84'<SJ!lE)'C!t'iiflif.WrnS?W~Il' 
not'irl, Ifacti mtltlttpliui~l!lsl' sin~Q;i1ih~J ~~l1red' 
at dift'etenlp! times' 1!\1[dllllicBs\n 'bill t "t!\j~~h~' 
1l)l:ree;'artialoc92· spealfica~ions iWep~ mu!:/;~fc~J 
0u$!.I~8r :se\liten'CInll' lpuIIIPoses,"becl!l\it'8IlS'the)iJ'@'al 

. ~lIlilitih lttth:e s:ame. 'tl~ecl and' plll:ceihArdoortl" 
, fin:diA,ngs of 'guHtyfbrilllh f'f\'Ve1B\l4'al~ 

!!Winte affirmed. iilileMsessil!:g"!thehseT!' 
ll'J1.tY0f, the r~eotidH i,~, w:as?l'a.1 

~~lllJilDi' rFJj'lii'll,at'O!le :\,1' (}WIlwtN'le'ln'Cl 

'~~m~;;~;'.:;~~:n~~~~;in~ $'Il'Gve!'ii!\d (j):J:,! 
~:i ,1·::',,;'1/[ 

" 
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spitep'lea; 'Serif~hceIBCDi 'one ytic1it, aUd 
TF (one previous special court~mitt{i!ll con· 
victio)!- co~si<).!lr?Ii)., ,Convep,.in~. au;t\1qritr re-
d,lJ,cedCHL to mne mos.. ,",' .' . . ,'_" _,"-', " ;,' :, . _!"i. j,',' " 

.,Accilse'd claimed.' thBII:: the la'W' , 'Officer erred 
iln'.~nstrildting,the"~~urt:'that, thel-! maximum 
s~ntence' for'larceriywM"DB, "WF, ;:a:nd,·'flve 
yrs CHib' ,AlthOUgh "the! 'government' cenceded 
el'lior!, 'itl .clrotmed', thll,t ,th~ i coriv~nMrg iauthor· 
ictylsdNlductitm i Irendered"lt'har,ritlessi The 
Botlr.d>'cj~M>lWhiited State8' iii.! ISonnensc1teiti, i 
U.S.OIMi:AII'IiI'4/.1 iC;MI~; 11'4"([951), fur the' 
pr'opds'itioidtb.at.s!nM' i!JCCU'st,lG!' was' nonal'· 
rrui,glled>(,»,p,.~i(:!after' th~' n\\w, ':Mantial fOl" 
COIUr\s'~lll.'ltl~1 hecain4'1\):ffi~c1!i'v~. l,t'was error 
for the·,lWWi, ~~,el'Jt0imlti<u&t ljI,h\l'll the table of 
ma%iru)l\ji)<P\lmt.\\~<iht~con tlllfned [u . the ',li951 
M!\nul\I\.l.e.iiijjP.U~OI\:b)e:1 Un'iRarLlthe'new Man· 

-", " '.' ',- " ' 
ual, the, mao ximllm, filen, ene,,6 0, ,r larceny over 
$00,:0, b'~~if''j.~,1il\&t 11>11\"1 ,''IfCtl,'''r, 1<', ,and 

. i" . ';jw~ .•.. -- H.' ... ';, :1" I • 

tl:re.ll'l·i',?t' ,~.JIjl , 'I' ,~ .' ,~tJlltNelY le\'l.ie~~ 
senf~nceJ~lf,\!il:te'~ "l\"l (d\.\bs.~q.~ent reo. 
ducti0n,,?ytr\lg~~, .~\l :~l, M~hd~11y·.~ldtM, 
States .v. PJmJw,/.. ,A'~l·'l:M'. . l5;,!a,25 C.l\i.R .. 
24 '(f~~7TP W;: 1 )[mn'f WH:, .)~,(i "" i," ;,.r,f)~, 

,:",. ,. ,1//J '-)liJ .h·HHr~t 'J!\.! ,: ,'I',;, I -'I'd 

'.A.dditiQnll!\ll\Yl'i~\i)Ii)JS.!illlild lim, its 'oWn-> !illit~~. 
t( v,e disa]il]il~:@,vl!c1; ,the ia>'" i offitJevl si:dis.lNi~SIfI(l0:l'i 

a : porni,0/l1 JiJtl\Ct)te.,orig-irllillSpecificatioii)J 'ahtegld 
ing ',l'aroen,1 I;)it) In$l'Q1l10@J'bilV i'FIr!!! iB'0avl!l'!I~a ti<it!!, 
that slleH.rwiisl'!lI)llprt'lper chaTgll"uM~r'!tI!tio\~ 
121. By' granting that"'mo1!l6n,"6Ilntih{!~l4,\l(ffiflii 
B,o!\r,O;,,, .~h~Ii:I'l woffir~r .,pr;R!iiR'@f4 tA§u£9Wt 
m~mb,e;~,.fr!lWlheaI:L»Il'.elli~J;hCll1stlltlMJ.\IWrJ 
mi\l)JllII' cpn,tvp\l\lrted,dss!!jjl!l$~!~me~~r,l, 
St.atea, V .L:eech ,.! illS "\J.s.'C:;~~!J,ihaQII'W;.,@:"ll;h~" 
100'( 19,6!l1).>, This" also" ]illh&J11~lIlIb~!llil.lli\1lte; 
findings by el!lceptil')n/lill!d"S'u@liItltliltioht'I)((II'It~;J 

. ,I\;I,qM" 1~6~). tJsat 
~;, ", ,>I / .. 



III. GRANTS . ,,\ND CERTlji'.ICATIONS OF 
REVI~W. 

1. United States v. Pdpenfteirij, A C:M 
20448, petition granted 1t; sep. 196'9. On'2'6 
Novemmer 1968" a .civWan guard at Aviap.o 
Air 13.ase, Italy, en¢llred .. the •. consolidatedma,j,l' 
r.OQlll' and .saw aaqused,sitting on· a radiator. 
Accused, made::/I<· ,<loWlj.ward. mQ¥ement . with 
his. h.andand le$t,·thelli>uilding.·Theguardbe-, 
came suspiciQl:\s, • looked: under . .the radiator" 
and feund·. sev.ellal items of maiL 'He there.1:Ipon 
pl:lrsued and' :Cal:lght aacused. A search! of <lIe­
cused{s •. qua;r,tens disc\osed two letters. Alk,the 
iteIillS[Q$/I)i),alI were addressed to pevsons'ether 
than·a~aused and would have, In. ne,rmalcir-. 
cumslfanclilSi meel!l deliveredt,dhe addireiSees' 
mailbolltes" in·.; the· .consolidated.maill' ,·VOOlJ:'l" 
Non!! o~·themail had reached.the addTeSSell8.,,' 

A~cus:ed w~s. c~arge<l with si~ iracifjc~h~#s 
in viol\\tion o~ artic;Je)?4, S~~cific,atiqn~),2, 
3"ai).d.4 aJlegedthe.wrQ11gf~1 ,t~)<;il% .. Ppg~ 
N?:ve1ll~er 19~8, ofm~il matted:o~th~.,n?J}i).­
~o~'r~ of. fou;.: lp.divi.d1,l1l1s byf9,~e It, "Y,M ~e. 
cehl~db;;r th,e lICJ.d!~ssee. Th,e.se .t?Mr; specifiqa, 
tiona involved the' mail found on the .f!o\lr \If 
the mail f<l>Om by the guard. The two letters 
filUhd'illl,th,e searoD o£iltccused's qua.rters.were 
alleged.; din;! Spelli41.dMlions 5 and! Gas h!living 
be.en ,stoleiliifIlObl!.tjaelt)'"Sril'lost· Office, ~viano, 
Air ;a·as,Eh,~e(l)\OOYJdd!.l!llftm;li1 ,rQQ)U )i, • bet/oV~\lJili 
19· a,nd 2&. :ilN"jb.Vjj~~.II\(W\\l;liqbe:fQfetliey w,ep.~) 
received by ,t)!,e !!li~~MII!!~~H-1rtkr.N!·"1' .,'1 )·'N 

. Accused PJe~.a.~.~'~bt.:rttH=".'. 1\(& .. ·1~11.t~.3~.'~ ~~. ml!.~ ~1 
tl?ns but'Was'fotlt1It"krt!~1dt . !Il=1r),4~(!l800'tt 
willconstder Whel!h~¥,111lI\;). .. <.\;§' ~ 
dent in Htw·a:t!td'fd(it'!tO·:eg_.~~. 
a(lcused of specificMliep.slprl;'2';1·l!~'~Iilt!_ 
challge. ;, . i!I" " rj}j~4!,,(1 \!lnlfmlift 

2. United StMeJ v.~i1~iaQ; 'C'f4f8m:'-;' 
titiongr~nt~d 25 A~~:1~69: A.'cc\i~M~a~ c: ~ 
victE!d ' by geniiral 'court-m'artJal' o't an 1l.\\If!. 
thorized absence:' and' 'Wrongful' apPtojlrilttfldHl 
of' II metoT 'vilhi(!le ,( additiolla'l ; 'Chargi!lirttji 
(arts·. '86 and' 1021i;resl:rectively?'. While' 'llt1,ill! 
rillnhhum custOdy' work cl~tail i near 'a' po~ti 
housing' area ',Jite,tooH' aci'VHian.o!Wned·: t!ltt<lk 
which ,!Was" parkecl· indme"o£,·,the driv.eways' 
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al)d used it to fiee,t)).!l'JPQsJ; a,nclelfect\late ,his 
unal\thorized,ab~,eQ;ce.,; :r.Jitll', IQqurtlwilJ,), Con, 
sider whether the;~o.\lil1t.;ml\rPJ\lill ,1l!c~~\1 ',l'MPilh 
diction to try accused for the non~military 
offense alleged l:Inder Adili.tibWI1;l'.",<!}ti~r'P;~ i II 
and its specification. . ",,' .!'"''/''''' ."., 

, I \./,' f ~ ~ d J) :: 

3., Uwited States. v .. ! H(L!I(Luam" 'Q1\1I :42(1251, 
petition granted 25, Augl .lJ969. . .Acc,u$~d was 
convicteclhy· geI\~rl!il;cQuxt,martial o£ la'l1cenY 
of ,a·oheckhoo1!:., ~$>I$elil' andwrongfuJly· mak, 
inga signa.t,1W~rrbo,'jl\" sQckai· security card,. 
wrongfuJlym!lWililllJ applications .for mili:tary 
identi.1jcationql\r~)!Jan<liltla~ing. and uttering 
a number .ofl :CJw~n~~p\3,Qi:fiQlllti0n8 .4, 5,. 6, 7, 
arnd 8 of ,Qhllirlle JJi1)'J,!<l\il't/l',I.l21, . .134; and 
123a, reapecti)l!~IYI)ltdli}II,lljlllot.,.tMi lchecks Were 
negotiated· ,1Jp,nejl\!l!lJim.*R~.wblu trh:nee. of 
these tranai\cti~;Iil£~_ellB~~tI@i\i,~i\jljgmi·liItar(V! 
identifica.tiOI!l\cl\~d:.\Wh\t,~0b;d;~op;S .<Wl'I!WiI. 
at the .Flort.. . 
Railroad Bank. 
ver's 

:.~4'~·i~~il~I~~~~CM. 418239, 
19.69.! A,cc!lse!!i! was 

of ' lavoen\\, 
caeck, '. 

.'.5. ,.Uwi~ed;S;trMll\'b,·I/J~lIJratin627·91 
petition!, lI'l1a1iit1Jld~~.rArlGGI1i!e'd . was 
oonvicted ~1,gelt_~19lJJ oilli)/tgg1'a' 



<e 
~ 

"ated:a~saplt" assault with, i\ltellt to cQl11mit 
rape, ,asJlllult and battery, lind' ,communicllting 
indecent IlIngulIge to a,female,(artsl 128 and, 
134, respectively). 'I1hese(;ctiinles 'were com­
mitted off ,post in"illel'IDllIny;and the victims 
were ctvi'Ji!ans,Tltti\\DoUrt 'Will . C 0 ii s'i d'e r 
whether th~cdifi'~lhiai'Hi8;1 had jUl'lsd.fctfon.of 
th;e,ofl'enaeN',<lhargedllnd whethera.c,clXsed was 
pJ:\ejrt~ic~)iilliy)J'M1Ul'e of· the convelling 'author­
itytCiJlg.~aU\:1:ilcredit fQF the period'of con-' 
fitiel'I\®t~seI'Vedbetween 8 March, '1J961'! (date 
of"j}~ard"lIf'revlew decision settIflg'l1sid'e re~ 
st\lts;:pfHflrst trial and orderin~( ~ehearilll\') 
aild2S: August 1968 (date of re1'leil~ing). ' 

j ) rt j, ,::. ;, ' , '. I !" . 

, 6., United Stutesv. Respe88,CM,420040, pe" 
tition granted' lJ" • Aug. 1969., ,Accused: was 
convicted by ge!l,eral ,?ourt-II]a~~ial ,?fwillful 
disobedience,.of II, superior <;>fjl,cer (art. 90). 
He was trie'd" in ,common wit~:Private H. 
There was no concert of action between them, 
and ' 6ecurred at different tUnes. 
H , the, grounds 'he elCpected 

,"tno1iion was denied. H 
1l,~~')lS,\id,;,~l.ed not guilty: Dur­
n4'PiEl:ti~!n,0~ a witness!testliy­

,~1I]l'!l)~legl~li~y' of the order 
his 

j"fJ[~"'I',\"~ ,not gljilty. 
'pretrial 

statem~injf'l ~9"_dlil0iWtj~V ijjc~t;o\:l\~'cell.f The 

tit jon arBmtlld 
vh;t~<\ ~ ,g~nel:l1-11 'P,J! 
ti!)n, ,oi..!IIi.l ~i~tol ' .' 
(Charge ID ; (arts; . 
He killed ibis wife' wU)h>~mJ 
from a U.S. G(1)'~erl~ntj~iltl'\jI1 

crime~ w~;e C?lJlmit~? i 
hpusing I\re/illYihile' ,a ,~.' 1\i!\im;~w~ 

. ()ffi¢er 
~!r, ;~ailing to 

Court will c6rlsiderwhebhertlthe.'l4(i)~1 
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la~¥~djllriS.d., WP,\I)~?,ve.f< !th~':!ir. ~~~. . . !till 
Charge ;n.;!" . 'I'" I, '" /0:,,1(1 tP:d'9i~ 

Pl\m .. 27·69·23, 

IV. ,',l'JAG .. AG',l'IOlNI'lUN,QER A/lTICLIil 69, 
U(;~l,\fJ".", " , '" 

1. 'C6nvlcti6n. of; wrohgful 'possession set 
aside' sihce' the' 'marihuana admitted in evi­
dence was th'e"'frtl1t'of a searcll"ilndseizute 
not'based on pro'b'll:ble'caUseand no competent 
evidence was introduced' to shOw substance 
was. marihuanl\"Labor!lotory repor~, inadmis­
sible hel\rsay,. wa~i ,fe;rJ,'oneouslyreceived jn 
evidenc.e .. JAG;VJ,,8:pCM, :L96.9/HO. . 

'~. : Cdnvictiondf pft\<:er :for bMng drunk and 
dlsor4erly Wa pu1?I!¢ 'P1~9t~~r 'l1si,de since the 
offense was committed <lrr-post In the U.S. 
whiledn,.,civilianclothes;,anl):' the' accused WI1S 

IIPPl'e1iended, by civiliau,polics,for, a ·traffic of­
f:e!1se;(il1~aul ting in a, ,c<;mvd.ilti@!lc:by"a ,ei vilian 
cCj)lW1:lIIJ~Q'C/lJlahl\n 'v. ParkeD, .. 396: US 26:8 
(lJ9:61J1»)lI,JAGVJ ,SECM 19,69;'17:4 ... , 

, 
3. A specification which does not allege 

thitt'l\fIief()'i'Fer\;le has a relati(:)nship:ilo ,the sew­
ioe )!lli,,'tal1dells"or is to rendef'ini 'exeil!arigll' for 
th\i(i[£elt\~l\erllitlon promised;~aHli to' 'allege 
btiil:iG1!Y'i, ll1$'l!II~rIQtllense of disal'der:1!lpheld an:d 
s~nte1ro/e,~~~~eSSlld:'by TJAG. J!AG",:r'S']WM 
19'69J121g,T'iI" ,')" ,",';"', ", 

,.)"I'l)'1:1"):t;~()4(.R"~!U' . ,", : :h·,-'I::"',;~, 
,4j i !1l1!,-illJr~~1~)il~cilo\lc.ourt-m3#ia:.\pv,~sW,el);t. 

to,inquire.:into ,the pl'ov~deney of ,tITs 1l-9Clll$61VS 
plea o~ gui1t;v! re~ulted in setting aside con­
v:.wpj~n ·\Ililf AfftUiljlg>: w,'gbey,ol.'d,ers' wh~e ,the 
record estabJish,es, that the accused hadlJeell 

.
given a medical\:.llrofile which prohibited, long 
siand!ng<.".l:"AG'Vure-]l'~M1969t273.' " 

:, " 

5. Convietionset·, 'aside . since the cQurt's 
finding$ibf'~uii tfbf~;;llitnlhlfcating a 'threat, 
by" ~xceptioil~iil'ld) 'srrllstittitioHs,are not sup­
pcirtedbyti\.~ )evideilce. 'Se'iitence r~asseBsed 
on theremidnin~fin'dlriisJon·ulity.) JAGVJ 

. SPCM 19(/9/276;' "'I," ," , '. " 
,\', .' , ". 

,~.,Co;nvictiol\o' of iwr.ong~ul ,posSeSl!iolil q~ 
1l111ri)luAAII Set ,~side,and, gl,lilty,pleaheld tQI,pe, 
il)),pr~~illent. ~ince,. thE\ ,marihul\nl\W;~fl, ]Ql>tllcdt 
dll~~gJ~ seare!) Dl)t,~asec;l'i'<i>n )il~q4~pl~,1~1l~'(iI 
!loll!!;: tP!il",SI,\\'Il)l\I\)(M' ,c(),u~t ,r~l'l'lI!ileqlll§l&'~Ij$'\~S' " 
tW1I~,<;~USEld'fj,m. I'>ti.on,'t.\lr!WiI\lPll~§1l 1ihtil»ds' , 
tJlfI:lIle&'JI,),,~~8I)I~bl~l'Iise'91\ll!tlw..t.WtM!. ' 
~W~;!ir: 'v:'IB.iiftm:''>If'l'''i' ..• (:tIlanlnact at 
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also' advise tll'e! illccu'sed 'ilMt"by,.: his plea' he 
waives' hl!!"ll'ighlls' al?iain~tiJ!iJel>f!';fn~\lit'l11lllation. 
tb, a trial ,of mite facts' by. a.tcoul't>'/I)IIalitl!IJI\"land' 
ta::beconfr@.nted,by. the WitneSSas,iiawitin:st, 
him.: ancibhen,,;"\1)\\I!;1;.mal<:e la, ,findln!wthat, 
tl;lere .is a\n):oW~\i}g.:il)tellig~nt •.. a»4, 11'C;lI1~cif1t\~, 
~aiv.er ilWIJ(4Ilf, tJl,,\lC,~'9Jilt the: plea.'~ q ,!"j 

~, 
~ 



(-

MJ: Do you "~t",,l'j,fl,l;pW ~~sW;Q)\~)~t 

ACCUSED:--~~~~~ 

,l\i.);,: ,By your ~1~1i. 

QM ','waiv,~", ,I ~;:~~~~~==5;i~~ri~ tantrights. H"w,.v",., 
only' as to the 
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whfchthe plea is ent:ere'tr.':1 
Ifj~l\ma:::iIiII'~; .((<l'IlI, 'iens,e'\S9k,\~II' 
'n~t;a:~Y'l!\n~l) 

ACClJ~i!1A,:'''''''' ---,,--...,..,-.<._, ,,:,;,~ '_I~a'~,. 
,J\[~;~~~PE!kmRf/lo,~)e:.", ;,;"oV, "'1sH. :~M 
"FillSi>. ,t~,)j~bt l,a,gaioo, ,sel!f4n'i1l~ 
-that is, thelt(ight to say;notih1n~~lt!lB" 

S~C9nd,the :ritht,toa trial,of,thefacts,®y 
this cou~h+that, ,is>" the, right .. to have,' ~his 
court decide:' whether: 'or 'nobyuu .are guilty 
based upon evidence which the pros6CQtion 
will present, and on any evidence yo;'! ;rtiay In-
troduce: i[,_,")1 ''Ii t 

, , Thir'd,th~ riklit ,t6 'be d6nfr~nt~dby a'nd to 
cross-examine any witnesses against Y6u." 

MJ: Do you understand what iIl~se 'rights 
'.alte?' ' " ';'" ,.\.~II~:: -,' II: ,I' '" 
>",;;';;, \.: "!n 'Idi'f't ,),q l), ' 

,ACCUSEDl. ,",,!.H,",hH: ," 

'MJ,!"DQ, You ':fM~4~f}') ~~~k~t~~~ ;,thllt by 
;,plliadlng, ,guilty,:yoU ,111(:1<; Igl1gB, ',' have "these 
-~hl'hts? "'i""!'>"',j"L; : 
jh!,· ' ",!q/:d' J!~!h, II' 

:A>OGUSElD: """lii""f!" ", 
~t.l:}I')(~; \.' ·!lJrl'f;~j~,t~~,~,·,'-·li·,J; 

, .X~L\\r,cler ,tq G()Qfirm"th~!!\1!!i~tenc~r:Qf,af,tact-
~al baSIS for the plea, the elem~nts qf each 

f/t',!l'ft't\hSe' c'hll:rg~d "'»!u8t"be"ex~nlii\~'d' 'to 'tl\e 
bl'lll).lltlllSe.cl, ,a~([" "additiolfl~l 11ipe&fic'!'iltujui:ry 
',:"h~,' .tll~','f1a, Cil, ~',Qf,' !t,It, , e aQ~)l, S\lJl,' ~Jm,d"~,I1'OUldi 'be 
,,,,re~~~~"F'<:>WS~1 for bot)) J ~ifJ,~,~If&ll\'!>r d0911-
I7W~l~ile~" Rt~,eri PIW~I~~"i\Wi~M8femf\1 

:tiWJ,i~';~m;;JK~k}g,.,to" !isr:th~ ,~~~~~F(,?t:: t~e 
,Qfl)~I):S~i~~, '~~~~, ',Wi,P,', I,CP you, ,,( Ill;QPoj,l,¢dll) eP, ,l~a, P 
g,l\ll~y'j, 'lJll\lll\HIPfo, ~he, facts, ,whiclt:):Iih!l:lPVO$lR!!1:I­
tipn';Jin\lstiJli!QlIe ,beJ\ond ,rea/lollab~Q clowbb ',be­

'f@l:lQ,uhef;c\'l)Ijrh:,WI'I,find you !!,ui!ltyr <If, i9'ou,.ple:ad 
notg>uilty',k\hJ1IF~ate'each' of these' eiertl'entl!, 
ask yourself1whllther it is absolutely true'and 
'<lI1tethe,r,ty,Mi~Wl\t9!)lIl!miU1tat it ds tme, anll 
then b~ ,1P,I,'~,n!\t~fI [Mj{~i~~\!~S "'/lch; Qf tlte~~ ,es," 
sential facts with me: When 1 haveflnished. 
The elements' of the off~n!!e(!! r which ydh't 
plea of guilty wouI'Cil':Mmitt',are:"'(Read' !t'1t'e 
elements of the o!Jense(s) , Theseshoukt)~e 
specific as to alleged names, dates, places, 
'OJmbuhtiw I1JIid"wts.i) "'''' ,,', '.',') \" /' 
:;);:, 1- Lr, ! ~ : pi 'j l' ;'~ii'~:(I'J ·9?.r!)f~'J 
¥J r< ; 1:)01 iYQU ~ml\lvsta,ndel\Ch.) bf,,:tlilll'lelfll:l1e'nts 
'bf,tllleroffens6l'(s)ff,'" '", '0' , 'Hrt,.JJ.l,id,>l"" 

"i'_~)" ' ;,c. \'.\n·n\tJ\'~ ,!k)ht 
A.CCUSED: . 

l~,::' 'it~,'p Vp'H!~}ie'~¥.~',:q,':m~~i~~~~~?;~,~~ 
_ ,J,t9Hi/ihlffl.l({ IXIlJl1lill,aJtl ~!otl b~. 
JA:tUmliI$E~ :r~l! ''OQ"''){fU;ft' uli .'9I!fJJ'~) 'Ptm'lf,'ftl" .fjS~N: 
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MJ:, Do you understand,tliat youf"plea of 
guilty would admit thllit ell/eh 'Ofthese'elements 
accurately <ilescribes iwhair'you did? 

ACCUSED: __ -..,.._ i,' 
. ~, ' 

MJ: Do you believe, and admit, that takeuto· 
gether these elelnents correc~ly d~scribe what 
you did? ' , " 

ACCUSE!),: 

Here the military judge should elicit the 
facts leading to the guilty plea by conduct· 
ing a direct and personal' examination of 
the ,accused as to the circ~mstances ,of the 

'allegedofl'ense(s) and' '6ther matters leatl· 
,ing io ,his guilty plea. Such questions shonld 
be aimed at developing the accused's v,en· 
sion of what happened in his own words, 
and determining if his, acts or omissionseh­
compass each and every element of the of-

, 'fense (s) to which the, tg'uilty plea relates, 
, , , [: .. ~) I OJ _ i '_ j ' " . ' ':) , 

;lV,(J:, ,Doestb.,e ,pI"{)secution' ,exPe~t to present 
evidence ofprevi(!),ms, ,convictions that would 
affect the' maximum' pel'inissiMepunishtnent? 
Te: Theprosecuti<:m. Th:i~,noeviden~,e, of pre­
vious convictions that would affect the' malGi. 
Inurn sentence] [expects to presenteviden,~e 
6f tWo'p'revlous convictions adjudged \viiliYh 
thfe€ ':Years' immediately preceding '''.!(tilll) 
~an,)')dlfe!j~&(si): ehal'ged] [<lXpectsto p~~ae'i1tlt 
evide'nce .. elfl '·th~ee' pMvious ,convictiiilil'S flll.tl· 
jmdgedlill'ithinlltihe' year 'Immediatsl\Y',pveded!n'g 
(the,), ,(lj.n)hlj):ffenS!l,{(s~,ehar,g,edJ i,.['.I'B1nJi\H 
,-~"""-]i. ',: 1.-;.:1)" i,i Ii 'i'Jll,'Hi "ij-;,:,·u1(w. XfI(, 

MJ : ''(to DC')Whlti' 1l~~i¢~:li~vl)~11iti',~o/;W~We 
accused as to tJlertlli.lHiin\ttt lj)Uiifi!nWle'lit 1wll t 

b 
'1:1, ' '-,iB rl:th .. ,1 r~.bHl ~Hi;t£tf}8 

C : <1 ~ ''I'd I! tfnl119tlf' ~[}tF.t 
MiT: (To TC) Do you ,ag>i'M?r/'t:tH1fIJ' 'ld1191to:[ 
TC:" ,,,,, ',\ ,;\\~' ,\q' ',:i'\~'iidl\) 

'\ \\\' , '\ ~\ _ ~\l : -"'\:~' I ~)~i.1:;);>\f? 
Note 1. The maximumpuni,sl:lm~l),tl if~l\,1iIi/iI 
offense committed prior to 1 Janual'Y1969 

; ,d'S ,gdverri.~d 'by: the maX:imll1t\' Jle'n'!lI~Y' il1'('U, 
fect at the time of its cotntl1is)lion'@1',tirmitel];)f 
trial, whichever i8 the lesser,:.,:, :n}, 

MJ:, (State the accused's name), on your llil 
bf'guiltYa10ne,you could' lawfully ~.~~se ,j 
j;enced to the maximum punis)lment ~'ii't (j­
rized. In this case, .the maximum pl1l1is!l\men,t 
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fot ti)eoffense (s} to whilihyou' (propose, to) 
plead ~uilt~is' (diShof10~al\ledl~~i\.~r,~~),:,"(Jlad 
C9ndu,ct disc\larj!'e).( pi~!l\i~sal )'l~or~~\t\~Ij~ of 
(all pay and allowances) (- dolj,ws:.ver 
mOnth fOr __ months), confinement'at haWd 
lal;1pr for -;,(\TI,Of\t/lS) (years), (an~ rep,"W­
tiph ,to tJ;te ,\ow~st"ef\)isted ,grade). [In addi­
tion, if tp~ .cq\1ttfinds you guilty of (the,Spe­
<;i.l1cation q~ 9h~tg~ II ,lind Cjlarge II) ,( __ ) , 
.rqu lnayl;1~:~ep,t.enced: to a pad cOf\duct dis­
qb.afjl'il, Iis,,:~I\!Il(the punishments ,o,t!ler',yise 
.a:lI-thori~~d ~W,,(!:>pth) (all). o~,the8e 9!lenses,,] 
;jt~u,l'the~, th.~q\ilM": p,~,l'mits i.ncrel!~~d punis~­
mynt in e~~~!!r!;1' \llp~~s.when,.th"re "re .pr~vious 
,1WII,vi~tions. ArllP1~mj!'ly, if, thi~,'9:ourt receives 
;,~y\~ence ,of. ,,,Q:W,9:!P:f, more eqnyictions, ad­
j,y,d8',ed ~urinll'!m~ tl/Jrle~1 ye;irSbefore, any of­

, fense to w4ichi191\1i!P,I~Ml- ,~uilty., yoW Gould be 
sentenced to a bapqonpuct disch.arge, fodei-
:mwof all JiaY'1i¥rrt~lI~11~HI:~~' collfin'ement at 
; ,1wr,4)aborfo~,;t7r ;,Bl1?l1Itl1M j(y,ears) .(ani) re­
la~ctJQn ,to til\! ,10.w~fI1t ~ThHilt~(Lgrade»( and) 
I I~,thllee, or mOlleabi(V!ihtff<bmhduring the year, 

'~~'in'Pu,t,ed ',bY, ~:l/CJi,1 '~~, nWf,Wi~l)l~~)'~f unautho­Ji'I~&d' . absence, ju'Stba'.r ~W~n~)\" (the)' of-
It\I#~{Of ,which' Y9u~i;e':,N ~ay~\\)t1;N.at this 
,WllIl, youcoul<l be sep.tenp~di t ': $tp'~h<i>nQrable 
Idl~c1\'arge', ,forfeiture,@fli,sM~). ,j~!!Iallow­
Jil)it~es\' , confinetnentiat i)1\~\J!, i O~!ii tQr -
"I' '~#tW (yeat~?(an41i~¥I~~'~81~#'~;1I,?W-
I ~~hsted grade) ) .. l"I"IiJlitlU".I.WV:&(j': l.M 

" ' '1'nuu~~~~tl )').: • 
Do you have any questions ,asit(lJ th~ $$lIt~W2e 
that could be imposed as'a"vli)'sWIlt: ~Elk) af 

"i,n.,,? " ,j"c\a,!1(,}fII;;'I" ,,' 
"g~'~'Y'?ii;"'" ),; ',a;~u,'f:~~JhH0N'if!:O\, '1;-;',j 

ACCUSED : .,~;.u:J:h\tlQ:rl(pn ; 
,i,; IHrd,y 1"., 

lMff: (TCil DC) 'Have yoW 1I:l11"~fi'.e~hbunsel 
had,ample time all!!ll OPPl!>~t~.~~ ~flll:seu'ss the 
,&as's with the accused'~ :qv,jW6'H 18j ,1 
IU 1, ":lti!hNIi'~{!:t, ,,' 
WC,: ..,.-. "'9\' '\!liMI'Y, ",~ ! I, \ . '_ ... " . i 1 

IMJ!:' (Stuteitheiuco1i.s4IlidJ ' ,'h<il.ve· you had 
,ampledimeanil::: "", 't«i!>lr'<3.iscuss the 
case with.lyomr,!!Ie:I!elit;. , "",I 

ACCUSED: """"'riW'l'-f'-I:" " " , 
"('\' '~'Haf ",: .' . 

MJ : Have you, i\j:j'tl!lI'et~~~~Yli'ed fully with 
'yliLlr defellse'l~Wrl~Ii:.d':t\lil~ei vedt'he full 
benefit"of"Ii:I\IliWi!>Ylttii!'t!<i~" o,t :ilh,h 

"'j'''' " " 



:AC9IdSED: ~ . . 
, • '1 f ~ ;;: I j ,'" ' ' ," -' . ,', . '< c 

¥.T: . Are ,;)'iOU satisfied that your counsel's .ad­
vice is to Four own beat interest? . 

. . . 
~ " ; , ' , 

ACCUSED:--------
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tence but) becallse. you fee1 in your· own mind 
that yotl are guilty? ... . ' .' 
ACCUSED : .... ~ '""'-.......... -----'--' 

lI-lJ ,: '»)0 you llnQer.stand that. even th(')Ugh ,you 
feeHhat yoli are .. gui:1ty; you· have a legal and 
a ihdral right to plead notgu\Jty ali:d place the 
burden on the Government to proVe your guilt 
by legal and .cempetent evid~nce beyond rea· 
sOllll:ble doubt?, 

AcCUSED: '--~---__ 
No.te 4, In the event accused has pleaded 
guilty to a lesser offense, .add the following 
?I)~~,ti.~n : ", 

¥J::) ,:QQ, Y,ou l;InderstanCi1 that .. ¥Qur plea of 
2'\I~It~lntQ'.t!le )esser indudedoffense of . (ab· 
senc~;iI'\lU!l0ut leave) (~)con$titutes. a judi" 
cial coii'esssion of all the elements,. of the of· 
fensecharged with the exception of (the in· 
tent to 'teihllin away permanently) (-), and 
no, ;~l1lJt~Jlii P)l9,of .is necessary. to .establish 
t!lo.s¢ fl'.'/I'tJllltft r!'\Ql'llittep by your plea? 

ACCUSJil:ri': ----

Note 0",.Iin. the event the statute 'of limita. 
tions. has app~ent1y run against a lesser 
dffel'fsg!'t(j~H h. 'the accmjed proposes to 
plead'liunW'( ,It;, un'lawful entry (Art 134) 
when ·hotlsebpeaking (Art 130) is alleged}, 
adQ: . 

MJ·:! D'6:'i\'@ctllUM'i!lQrstanllthat·the lesser in­
cludedr'rofllellsele~'dff, u~tlaiwfu'ientry) ('-'-) is 
barred'l\Y"1l1rei s'ill!tate' 'oj!. limitations' and by 
pleading' ~uiltf,'t<i>l!thl;t' ·(jjlj!ense· you will haVe 
waived the right to jJl,t~rpose the' statute· il'\ 
bar of punishment in the 'event you are found 
guHty. 01'. the GeSSel', illeludedl.!jffense? In' other 
words,Uy6uat\l11fO:tllti! "ku'TlW' of( urllli-wful 
entr,~i(...J)ja:~~M~r:*M!I,d\~g~Il!1~y tq (<<h!~~­
~\l11~ntnY)J-;"), ~q\l \ViiHi~'IllllllsheQ ~pr ~!lat 
ofi'enl\~ ... J,lo.weVe~."ijl!!Y'\)ur plead mot g1uil~jJto 
the entire' '!speciflcation!!)f '<h'ou~e1lJrell!M'ITg) 
~b) bat' are fOUl\'dgulltYbnlY"o!illl\!li~%'allr 
qfl'~ns~.of' ,'( unlaWfuj)n1;~:¥)i :(")jJ~JfJ,*)Il;~o't 
b~ ,puni!\l)ed. ,\fYQlll\s)r fQ:lI. I)P, p,uJ!liI;bmll»tro . 
ACduSEP' ", .. ,.i' '." 'Ji""i!: ·,)~!h!lL. ~1I1~ 
,f'I); , ,,",I'i ';,li'-iJ'il 'Ir!~ .f~H ·\t&Itt.na,··;;ou'Jl'iS111-q. 
The.lntlllta:r.Yj41!t4gIiISh'()1!t~d''ii~~d&i~' 

j '1.l .. Ul!fti@J!\s,\o''t):tl;QS(flllttt0W!lMt, 1\ 9n ~:!l['~llu • 
.I' nl~rl1l$,al1\j:l!fh~1'flnl![n~~ <anW ijftt;tWbrk 



sheets be. marked as exhibtts for ~dentifica. 
tion and appellate exhibits r.~spectively., ,lIe 
should conduct necessary inquiry to ascer­
tain the accused's .. understanding of stlpula. 
tiona, and the views of counsel for both 
'sidesc@ncel'ning dtherprospecti'le evidence: 
,Any ,objections, to, such m!l!teriaLshould :be 
consider~d an,d"rul.ed upon dllvijlg tnis: Ar. 
ticle 39 (a) sessiojl. 

" I • 

MJ·: (To ,TO) .Have youacerialned the re' 
sponse you may expect from the accused'w·hen 
asked whether the data on the first. page of 
the Oharge Sheet is correct? '. , 

MJ: (To DO) Have you explained to the aC­
cusewand'does he nndel'stilnd his. rights to 
introdllce'evidence,andtb t~stt1Jy or ttireIriiltin 
silent,'both oft the 'Irierita"Mld in mitigation 
ahdextenuation'? ";::, i" 'j' ' 

." 
MJ'!' (To accused) Do'ydu haVe' any'furthel' 
questiohs as to' the' in\eat\i't1'g' aft(V~ffect of It 
plea of guilty? 

ApOgSE)D: 

MJ:]?pyou understl!#~ iM1~)n~aniig 
effll,ot iO~ your ,plea of guilty.?, ", 

and 

A!ddtrSED': . . ,j, , 
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plea of not guilty· will' be entered :in the 
record by the court,anq the. trial will pro­
ceed a~thoUgh th<! :a:c\!u~etJ: ih~~ "pleaded 
not gUIlty; : If" the iplea,!lsopmN'4dShtl ,the 
military judge should announce his find­
ings as follows: '" ',1:,1:" ),r.!il 

MJ,:"Iflnd that . the, plea of: guiltydSittnl'de 
voluntarily and with full knowledge of·.'lts 
meaning and effect. I further specifically lind 
that the accused has kn()wingly; iIifelligently., 
IlIndcollsciously,w.aiwed: :his.', 'rights .' against 
self.incrimination, to a ~'trJIIJ ,of'the' facts by 
a court-martial, and to be cOIifronted,bY ,the 
witnesses against hffu:-'Accordingly, the plila 
iSipv@vident .and: bvHhihe:h~ls) \j).ccepted. 

"'ii&~~ver, yoJ Il.~~ la~ik~1f tll.lit you' may 
request a withdrawal. of such· plea at liny 
tVNe l\l:~~,or.e •. sentenc? is~~n~~1f9lld~ *~? if 
YPJ1111W,~~!l~~,s()\lnd reason .;for i~,~lH;'rf~:qll~~t, 
tiJ.)Va)ii~r!ljltlt .. " ',., " ,,: , ,'"Obsiw,lJ 

'.'. ! .. ~ ..• t. 'tbi',··.filll ~1I. { .. lb .. nlt~r~ j.u.'l!i.·.· ... :~h .. 'Q\W\l.,.( .. lisk '~, ,~' a'cl~»~~4~m11~nterm~pl'ea Jtl?:eW~~;#ot 
~,f ~r\qffi\eA~~u,(t, 'In'( i!i, .',' ',1;1:';i 1 ! 

MJ'i:i~{$itJlllte Itlreliliiec\lsseil'iIi' name), (I aalli' you 
agil;!n,)hliw'do Yl!'tHllfJa'd?' i " . 

j(,;.~,~~: liii~:I',.iil " ,'. < • 'i'I] 
;'¥,'t:i,~'R, .:t",·,I"'I'r'i-'i.'!" ",j"l(,;<Jf'(l 

MJ:"¥ot!r pl\!a'I~~ccepted. ' 
';", (,{)HJ'\","'P' • . ; :)tJ 

"lf~fffiifliggf~li [,i, .... .', ",,:loVe 
.",A'l\ttlil~i'g911l(a\jfi,(8) \U0MJ . '., i, 'c'lnjilim 

i\;r,~~~~~~~PI~(2);' ~¢M;'lP,~~i\:X~~d 
:.ill!\,IIIl~1'j\>1"')<),i ':;:' ; '.'.' U!" '0\j :bDlI&de. 
",.nli1Il1)/8lg!l1anhl rll3d (l), ,MOM, ! i1:961l.9 6ilItIelMs!!d 

:~~JI:ih":65!l:' ~C,M',') i tnrlj B9jS~:I: 
lJ~1~~'Qjl)", . 
~llJ!'aritglS!vph70:M;OM, 
nllf6tlblif' .•.... :,\1, 

l,'~~~~~,1)~~»75l\' .. 
!un1;iGn~ 

. 1· I ,,',f'rQf!. !!rl~)h! 

Halliday v .. UI\'it'Uc~t~flfl!l~"U.S,; 'SSl 
nl).(i9J)Y':"!;'j",U§!&!19*! (\l~?l1!)"Ji p'i': .1,.,' 

.: BGyk\n, :V.I,a:~~~ft!,')ilS8,i (l:960~) If' 
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finds yeuHof (all)' .(the) Specification ('s) and 
CJhiltge (8) : ' Guilty] [of Speciftcation (s) ""­
(aM ......... )';"Cha~ge_: Guilty; of Charge 
-' -: Guilty]: " 

Note i.' if two o~' more accu$ed are tried 
jointly, and each has providently pleaded 
guilty, sep,arakfin<\ings mustbe made as ,to 
each ac~,used"" '" ,', , 
Note 2, See 'paragbillh '2·8, Lesser Included 
Offen~es, fl'>l;"i~wggl!&te"d i!1str,uctiollS, when 
anl\wus~d I?~e~' ~I np.tgwlty, F~ an alleged 
offense;b'ut g Uty"t\i 'a'l¢~ser included 
offense, 'FiIillln ii' wifJlMt lIe'entered by the 

'lnilitaryj udge' henllllhl'l"IIC'ollsed' ple'ads not' 
guilty te aRaHegedi(\>ffieDSe.1 e\\enthough he 

, plel\ds guilty to ,I\< le~se~ i,l)ql)ld~,(110ffense, 

References: ' 
" : / ,;;Ie !'<.I, 

Article 89 (a) (8), UCMJ 
Paragraph 89b (2), MCM, 1969 (Revised 

!",edItion,) " ',n "",ii, " 

!::»~~all1'l\<ph58d (1) ,l\iQM".r~~6Jj;ii;iaev,lsed 
""I; editl.on), '.,'; 'l! ",' , , 

-J'P!lNiJltra>p'b:65a, MCM,' 1969iiJ('R'eVISljd,e<!li. 
'Hilitlb ,Y'l:,"'_' "'Ii:;i Ul' ~;(: ':< ,':' 
:i~ar~~~I\P4 7Q,l\iCM, ' 19'69 :i',\1K~xi~e(f:\\di. 
,~JHm:ttQn):ttj"'); 11'r l l: I ;' ,,\,' j, 'k' I!'l'l 

-rrA.Plte\\,l!ilx)8bIMc)M,' 1969 (Re'V[\!ed'e(\Ulion) 

:l:r.,~~H~~,2~i~r AR ~n:lO,; C(:J~~~~~ ;3),~',; 
-i'~llilg~llrP~,~·~9, AR2'7'.10,d?£ange,I~')'''' 
'l!il:Uhi~ed 'States v, Thompson;, UdU8GiMAi,5, 
" 28 CMR 229 (1959)"'1 

,;f~W;',';'Ar(nouncertient, 91 lin4~~~~)o ,q~urt 
IJf'j:~){!; "Memqers,<", ,n ,,'f-'W:l." I', 

';,. f-':, ' ',' , )", I "\ Li ,,,,, - ,,', I " , ;, " 

. ',cln a,', .·',~r,ia.l b, ¢for, ~ Ii, p6u"r,t w.~t,.b"",~h;j" ~"m.'"bers.the 
,.pr,eI\Ard,fil)dil)gs ,ahol\ld,~r.~' anp..~J1nc~dto 
I t1ir!l1e!l1~~rs at.tb,e,IiIlP~lippilt~PQlnt In t~e 

:,Jpiil,J1si))so,t))e .fO~\lw\ii¥: .t\l'o¢~dtlre: , ' 
MiT T·'; The 'acmised 'WlIIr 'avr8itgn~d ,abi' s~ssion 
~1"t~l~fti'la:I, condticte'd 'on: ,(d~t~) ,)"fthdut 
1jl\~.~r¢#epc.~ pK~he ',w~~~ef,s, p;ll~ JttrJ;a!~4~~n. 
Il.\ll .WI)) • POw· (lIstr~l:\i1te i J~p~A~Il',,, ~~\,)~he 
charge ~8) I], "AHh/llt, tlmeththAPQIIUI!\ _iHlWld 
tihE~' d!(i)llo~~lngl,p'lea,s: ,. h a Q qmwlih . 
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I accepted ,the accused's plea, and iinacco):\d" 
ance with his plea (a) jinding (s) of G.qilty, 
[of (all) (the) Specification(s),jl;nd 
Charge(s)] [of Specification(s) ___ (and, 
--), Charge --, and of Charge --] 
(was) (were) enj;ered.' 

If the accused pleaded not guilty to' one or 
more charges or specifications, the follow­
ing instruction should be ,given: 

MJ: The'(l()urt Is advisedthlit findings' by 
tpe court members will t\6t.be required re­
garding the Charge(s) andspe,cification,(s) 
of which the accused has already peen found 
guiltypul'suant to his plea .. 'Findings wm be 
required, however, as to' the Charge(s) and 
Specification (s) to which the, accused has 
pleaded not guilty. The trial will now pro-
ceed. ' 

Note 1. If several'offense's are alleged but 
the accused has pleaded guilty to less than 
all of the specifications' and charges, the 
military judge may be required; in an ap­
propriate case, to instruct the court, that ad­
missions implicit in a plea of guilty to one 
offense cannotpe us,ed as evidence to sup­
port findings of guilty Of an essentialele­
ment of a separate and different ,offense. 

"AdditionaUy, the military judge shoq\d'in­
sure, by appropriate supplemental instryc­
tions, that an accused is not otherwise' 'prej­
udiced in his defense of a contested 'apElci­
ficationby a plea of guilty to ',Mlet1ier 
offense. ,~~11 '-,', 

.Note 2. IfdUl;ing th,E\ trJal, ,e, itlle,"~ before~o'r 
after findmgs, 9iny'lnat~er' in~pnM ~Hmt'Wlth 
a plea of guilty is received"dr'l'J'l11b 
from al)Y mat,tfr receiv. 
guilty was e:Ii;~~ld 11rn.p'r.9,~'f!)"~ 

,tary judge ,1 
the attentiOn 
and conduct 

"providence'of , ~'i~~~~~:~;~' ;'~ ~~~··~r~~~~~t~ 
'¢~~, %,fa,U~~~~r;hinatt~~" ", " ' , 

w1th 'the vlea, or, IS 
i'(e.g;? conrrn'ent bY defense 

'ment);'the, plea! of gqilty, 
drawn and a plea of not 

Jperefor., ,AIstil, if~~"!~;j:~tl~~~:~1 j;\l\noqnced, th~y 
" 'l'egard;alth@ll!th 

warrants 'inquiry, 'an 
pleashould'not be 'set' ,tt, i!1~1!!i 
matter negatives accused's glUilti",,' ",'v.," 

proceeds as though the. acpuseAhad initially 
pleaded not guilty, a Ple~'9~notgUm'a,y must 
be entered, and the strOngest pOs~i Ie, cura­
tive !hsthlctfonmusp)~ ,gly~h: '~&Je:.~ourt 
to disregard the prior plea: ,In 'hlrty IiUbse­
qrientdeterrriiilations. 'However? when. rtihe 
military judge considers that:th~i.t,IllPact of 
the priOr lI')filty plea canl\ot,',~~Jt~I,'.!l,!,lIifl\l]\\d 
fr,?m the mmds ,of. the cpurt ll)l;lll~@);~>dl,r, If 
eVidence has, ~~en rec~jved whlcl\' 'WoUld 

", ordinarily llEHi\'Ii!driii'A~lble prior to 'fi\1tliJgs 
(e.g., pre.sentence .evifderice of pi'evious 

'con¥ictionsh :dlleIIlll;'IlM:Qnl of a, mistrialt .may 
be manifestly l!op,prop~iI,\W. 

",Uej'erenc6s: \,1: :-,j'ft,j',,) 

it'; '~U:i;'~ll '.>.Lf~1 
'. P-aragraph 7Qb", l}l;QM,dJ9~!!;,,(J,teyised ,edi-

tion) (7,\;ri~: \ 't~I1t': j ii'" 

• "',:a:p,P, ,enai~, ,8b, MCM;',l, g6.9.~I{~ti,'i:"\i~Mdeli,,itiOn) 
, United States v. Cas~ll:tt','l1u~Ci\iA 705, 
,';; ,'2'9' CMR521 (1960),,';' "'"f~ : iI,: 

" cP, i 'l'P}. )IM~) 

i,,2.,C\t~geto;iR 600.50'~~i~Jlgl\M<1ll>l!,!l9. 
Some questions have been ;Plliise(t:)cQ~e).)lling 
P/l~~,eQ\1j;ions for vio)l!otion of par/1grlljJlb;i\:~:.1, 
A.R 600·50, which , ' ,:, ,~Qsses­
~iAA':q;fr~r!l'nsfer of,drugs LOl~nu 
tary of Health, Education" W flIIWI\e.: itO 

f I , . 

l),P,bi,j;.;J:nrAJIlngor to have, ll, ,llojie~1it.b!~~d!1l~e. 
,i~cil,us~' the re!'IPOlnsilbi1it;~lrj)t\ 

~!fpl\f,\\ti?~of thee~:~is:t :~:i~I'~~f~:~Yf~~; transrerred to the ' 
dflrll) ", bt,:ha~j;\ri~en COIICel'nHrg 
V~i{l tybf the ~rc)s;~~t~~t~a~ 
Ar,mM , ~ ',',~e, ,g),l,llIt),pn. 
S\lj't;i.~~,\I~<IeCi'bY' Ii De'prertfu\I!I~: 
puill~sWed lif'21 CFR 
1"4g42'(1968). The re]J'IaCI 
list 'l>ythat' ~repared ' 
.1 ",.tt"A has been aclkinc)wle( 

600'-50, 18 AU~rUM. 



gation Division, that effective 1 September 
1969 the new rates prescribed pursuant to 
Executive Order 11060 applicable to the Fed­
eral Medical Care Recovery Act are as fol­
lows: 

Hospital care per in-patient day-$53,00 

Out-patient visit--$11.00 

This change in rates will be published in the 
Federal Register and as a change to AR 27-
38, JAGL-T, 10 Sep. 1969. 

VII. MISCELLANEOUS. 

1. Assignment of EM to Eighth United 
States, Army. Staff Judge Advocate are re­
quested to forward, as soon as possible, two 
copies of orders assigning enlisted personnel 
(Legal Clerks-PMOS 71D) to units ,w~thin 
Eighth US Army. Such orders should be ad­
dressed to the Staff Judge Advocate, ATTN: 
SSM, Eighth. US Army, APO San Francisc@ 
96301. EUSA, EAJA, 12 Sep. 1969. 

2. 1969 Manuals, Binders, And Dividers. 
All acti'!!l,duty judge advocates, reserve judge 
ad\rqcate~,. and legal personnel are entitled to 
an official •. copy of the Manual for Courts­
Martial, 19~9' (Revised edition). Most of you 
shoul({h~:;;e re.c~ived your copy by now, in 
addition to the ' maroon, three-ring binder 
which accompanied'the original edition of the 
1969 Manual.' ' 

If for some. rellson, .you. did nO.t receive 
your new Manual or,bind~r, l)iease contact the 

>t TL •. ·, jt;· 

i tHt,',,",' 
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Publications Division of The Judge Advocate 
General's School. For your convenience, sub­
ject dividers are also available from the 
School's Bookstore at $2.50 per set, plus 25 
cents postage. JAG~/PB, 25 Sep. 1969. 

By Order of the Secretary of the Army: 

Official: 

W. C. WESTMORELAND 
General, United States Army, 

Chief of Staff 

KENNETH G. WICKHAM 
Ma.ior General, United States Army 

The Ad.iuta.nt General 

Tbe digest topic and section number system 
employed herein in keying other than mili­
tary justice matters is part of the copyrighted 
digest system used by the Lawyers Co-opera­
tive Publishing Company in Dig. Ops. JAG, 
CMR, and USCMA volumes and is used with 
that company's permission. 
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