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5. ‘Wrongful use of manhuana. at Fort
Sa,fn Hohston Texas, (Speci'ﬁcation B).

In Umted States 'v Bo'rys 18 USCMA

—, 40 CM.R. —— (5 Sep. 1969 digested 69-22

JALS 3), the Court of M:htary Appeals con-
sidered the const:tutmnal 11m1tat10n on the
poweriof & cour‘tumartlal 4o try- certain Kinds
of offenses'in'light! of the Supreme Court’s de-
cision ‘in O'Collahew ¥ Parker, 395 U.8. 258
(1969, reported in:69-18 JALS:1): The Court,
in' the instant.case, dtatod 'that the separate
opinions in Borys indisatedthe following icon-
elugions for the dispoaltiosi:of:this: i‘appeal

In holding that the court-martlal had juris-
dlctmn over:the offensed: alleged’ in i Specifica-
tigns: 4 and .5, the :Courtinoféd that the of-
fenses. alleged .did not: :eenetltute ra. federal
Ql\VgIlle crime, Moreovet, it appéedied: that the
ude:of :marihuana, as digtinghished from the
posgession of ‘ marihuana; was: noti'a cvime
cognizable in the Texas courts. Elge:of mari-
hwanais, however, an offense:against-the Uni-
-ﬂe';?mﬁ‘(}ode{:oﬂ Military Justicen United: States
vt thlwms, 8 U.8.C.M.A. 825,24 :CiM.R: 186

%957) The Court then went on to st)ate that
#2410 'the spec;lﬁcs of Téder I'apd state
]3‘% 4 ’us; b marfhuaha and naﬁ"é t jck %y Tail-
fgerson’é ‘o or off a mlli& base ‘has
M?T Iﬁfh ry mgrniﬁcanf\. *” n' Umted

K c} W’t ’c‘im*s supm, tﬁe Court noted

w p. )f(tése bf these substanceg had ““disas-
“gﬂg qff (; on the hea,l,th, morale and fit.
nesg;fior, ty, of perspns,in the armed forces”
and beld that the triers ofthe. facts. could. find
“that under the c;rcumg;:ances, the conduct
of‘the%{f sed [by such, use] was to the preju-

1

£ d order’ and d1,sc1phne int the armed

. lymg on Wmllwfms, the, Coprt, hel
@igpumstanms of ‘mo military gignify
bt seribedcin; O Coliaham, supra, adian
1, qondipion for the limitatich 4, énumi,
mazrtmlmwurisdwtmn, was ol Aprgs,ent siitp
tHe. offiéhsen alleged .in: Speciﬁcéﬁfe;;@u@r _ndgﬁ
The hilitary; therefors). hadofgisaetianons.
tpybcoused for these lofidnbagRielk an1 Jagm
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Next, the Court held that: “Like wrongful
use, wrongful possession of marihuana and
narcotics on or off base has singular military
significance which, carries the act outside. the
limitation on military jurisdiction set out in
the (’Callahan case.” Therefore, the military
had jurisdiction to try accused for the offense
alleged in ‘Specification 8
. Finally, - the; Court held that the ~-offenses
alleged -in- Specifications .1 and: 2. were not
triable by eourt-martial inasmuch 4s a federal
civilian.court has cognizance of .thesa:offenses,
The. Gourt noted that:the record of trial dis-
closed. no; ¢ireumstances surrounding the -com-
missionof the offenses. to nelate them specially
to t}le military. o _

. Accordingly, the decision' of ithe board of
review as to Specificationsil and 2 was ire-
versed and those specificationsi-were ordered
dismissed. The record-oftrial was -returned
to The .Judge Advocate: General for- gubmis-
gion: to the Court of Military Review for re-
determination of the sentence’ upon:the bagis
of ‘the remaining findings:of guilty: (Opinion
by Chief Judge Quinn in-which Judges Fergu-
gon and Darden concurred.) o

"2, (70b, MCM) Failure Of Law Officer To
Delineate The Essential Elements Of Ac-
cused’s Offense And To Determine The Fact-
ual Basis Of His Plea Was Not Reversible Er-
ror. United States v. Care Considered. United
States v. Gremilkion, No. 22,039, 12 Sep.. 1969,
Tni this case the Court was asked to é’\f’f‘a]ﬁéffé
the adequacy of the law officer’s inquiry ifito
the providercy of accused's plea of guilty’ th
wrongfully possessing marihuana (art," 184
“'As noted by the Court, the law oﬂ?'lqér;"g}{iil:
ditiry' wag deficient in that it did not delineate
e elefents of ‘tHe offense. The dmission,
hoWever, did not' tesult in’ reversible Yoy,

Unitéd Stakésiv: Care, 18 V8.0 MA I8
CMR." w20 Atig. 1969, digested BYIL2
JALS 1) TheGoult was satisfiéd that -t
quiry —.as-a:whole <~ met réquisite idemiands
The Gourt:did point.‘out, thowever;:th#b tHe
procedurs followed in.this ‘cage:woild -mot
meet the standard. that must apply.to.gases

tried thirty days after the decision in Care,
supra. (Opinion by Judge Darden in which
Chief Judge Quinn concurred. Judge Fergu-
son concurred in the result.) o

- Accord: Uwmited States v. Aldridge, No.
22,149, 19 Sep. 1969; United States v. Astor,
No. 22,247, .19 Sep. 1969; United States .
Cade, No, 22,118, 12 Sep. 1969; United States
». Callahan, No. 22,156, 12 Sep. 1969; United
States v: Cantrell, No. 22,152, 12 Sep. 1969,
United States v. Carter, No. 21,993, 12 Sep.
1969; United States v. Dillakay, No. 22,258,
19-58ep. 1969; United States v. Ellis; No.
22,012, 12 Sep. 1969; United States v. Green,
No. 22,157, 12 Sep. 1969; United States v.
Graan, No. 22,183, 19 Sep. 1969 Usiited
States v. Hartsfield, No. 22,066, 12 Sep. 1969,
United States v. Henryes, No. 22,079, 19 Sep. -
1969 iUnited - States v. Hunnell, No."22,147, |
19 Sep. 1969; United: States ‘v. Lish} No. |
22,121, 19 Sep. 1969; United States 1. Me- |
Lantn, No, 22,104, 19 Sep. 1969 United States

5. Oi%di-Vega, No. 22,282, 19 Sep. 1969} |
Uiitead States v. Perry, No. 21,948, 19 ' Sep, |
) '_§B§“?*’i§fﬁiied States v. Romero, No. 22,073,

2y {I}i Ay FTos / T LT e

19,5eb, 1069; United States v, Soaglionz, o
2%998’;319»:&9 1969; Umteds‘%afﬂégvslmth’
N ban5s, 19 Sep. 1969; nited, Statgy' .
Tamplin, No. 21,977, 19, 8Dy 1969404
Umltgsi States v. Westberg, No. 22,140, 19 Sep.

baliy g gt T
iP}dg'l* o Lo {\";;;’i&'f:é:)ﬂ?ﬁ:-sj'.: -
3. (10, MCM) Perfunctory Tdqliiry By
Tiiw ‘Officer Into The Providende<Of: Accused’s
Piet! Wiis Reversible’ Ertol? if?{?&“ﬂidtés v.
Care Distinguished. ‘ThstodP &hates év.'f()ﬂ"', No.
95 080,12 Sep: 1969; i thik' tase"the Court
ﬂélcﬁha‘.t' the ‘ihﬁdu;iﬁ'i"j?"’i)"f the %‘f'gsui‘én’d into the
providence of . "ﬁééﬁﬁ}{d’é?“5j;glgé;fij-8.f' ‘guilty to
s SRRt 5 7 MY o SO .
charges of disobedigneg,use:. of provoking
words, assault, and absence W,{i'thou-t leave
o i 17 A i)

ST sy k Tedll of B
nctory. f
perfunctory, Sihce the 'rec

ord, of trial contain;
ed ﬁ?ﬁ:{ig*apcgd. 0, offget. this deficiency, the
Court, held that, there. was. reversible LeHEL,
CF. - United: Statgs w:.Carey 18, USGMA. arth
40- C.M.Rs:i—=7 (29 Aung.. 969, digestad 62-22

JALS 1). _ Ngas
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. Accordingly,. the decision of the board. of

review was reversed: and the record returned.

to The Judge: Advocate General, A rehearing
may be ordered. (Opinjon - by Judge Darden
.in. which Chief. Judge Qumn and Judge Fer-
/guson concurred) L

B Accord Umted States v, I/{,ttlegohn, No.
22, 288, 19 Sep, 1969,

- 4, (8, 70, MCM) Umted Statee Care Con-
‘gidered.: I‘oseesswn Or Use Of Manhuana Is
‘-'“Servicé Qonnected.” United States v. Boyd,
Nob22,120; 19 Sep. 1969. In accord with his
plea, at&u‘sed was found guilty of -desertion,
wrohg’f.'ul ‘posgession of marihuafid' 4t & Naval
-Aff" Station, and wrongfiil uge’ ‘of arihnana,
heroin, and cocaine, in the Haight-Ashbury
District, San Francmco, Gl;-l.hfoml,g (arts. 85
and 134, reepectwely) .

‘The law ofﬁcer’é mqui "I:df f‘l:he‘ ‘prov1dence
of accused’d plégds of g‘uif};; did hiot’ dover the
elements of the offenigés ehaiped The Court
held, -however, - ‘that inflerithe standards an-
noundéd In- United StateswiiGars, 18 U.S.C.
MLA ~=;d0C. MR, (29 Alng 1069, digested
89-22 E‘JAL-‘S ‘1), accused’s. pleas:to-each of the
smarihuana dnd narcotics -offenses and to un-
authorized absence were provident:: However,
hig plea of gullty to desertion did. not meet
‘thé Ctiré: stindard inasmuch 8% there was o
_evidence or implication of his intent ts rémain
-AWeY. parmenently ;. @onsequently, his. <;01W1c-
,tzermwuwswﬁtwde e ;

"Re Y‘m gg
21,787 (1% SufD"
in the Cdﬂi’(f d+
‘of marfhuana, ¥ 'f‘j
jons ‘on ‘or’ oﬂ.ﬁ i) éj 1 m111tary sig-
nificance, the Court l]fhat “the * court-
imartial had Jurlsimtmml&m’srmeecused for hls
uSe(oﬂ mnarcotics ‘off: lpos’onm i?wvw{ g 3

T R o' agnati

ﬁme ﬁndl,ngs of gu;llé 19 desRr FI(I?HMGFQ gg,t
«wdﬁs A; rehearing . Y, be «uHaTed o ihe
roriginal.charge or the Court:.of Militarysile-
twigwnaay affitm the lesser includedioffensetnf
Aranithorized  ahsenes: and reassess ihovien-
\Ferteslli(@pitiions by - Tudge  Darden inirwhich

Yollived Sﬁates CH Beeker, No,
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Chief Judge Qumn and Judge Ferguson con-
curred.) . -

Accord: United States v, DeRonde
21,978, 19 Sep,, 1969,

3. (8, 70b,_ MCM)  United ‘etam v. Care
Considered. 0’ Callahan v. Parker Considered.
United States v. Cochrcm, ‘No. 22 236 19 Sep
'1969. In accord with hid pled, a.ccused wae
‘convicted -of severa]’ offenses mcludlng a
¢harge of larcény of ‘a bIanlt motiey ‘order,
belonging to a - cwihan, 1: Newport Nor‘th
Carolina (art. 12’1) ‘ :

, Relymg on Umted Stg.tas v.,Ca.re, 18 U S C
MA. +—; 40 C.M.R. —. (29 Aug. 1969; digested
69-22.JALS 1), the Court first held that ac-
.cused:s plea was: provident, eyen.though. the
-procedure -followed. by the.law..officer would
-not..meet. the standard :that must..apply. to

cages; tried. thlrty daye aften, the. >decle1on in

Care,: ST K

Next, the Court held that the coﬂrt-martlal
lacked, urle,ehctlon over the charge of larceny
since Yt .18 one, that gives no_appearance of
bemg eervlce eormected’ w1thm .the meaning
given that term in 0’Callahan’ g Jarker, 894
U.5. 258 . .. [1969, reported in, 69-13 JALS
1]. See als.,o Umted States..v. Borys;. ’.].§ USC
MA —, 40 CM,'R. — . [5: Sep ][969#] {glgeeted
69-22 JALS 31" s

Sorapsid ?:14 A

,fi“,“!‘

, Accordmgly, the larce{ly cm}r ”e wes dis-
missed. The Court of Mlh’:a}; y ew may
:‘rea.seess the sentence 0 Hri almng
charges and epeclﬁcat;oqe o r<~ prn;}o,n 4 J udge
Darden Judge Fergueo% co;igy,rred in, the re-
Slt) Lt o

Chlef J udge Qumlrb d:n@ee‘nﬁed cltmg hle dls-
sent in United States v{ Borys;supra.

B (76 MOM)irAcdidel’s - Service In Viet-
niam Arid 14¥ Hott#r:0f ICommendation Should
‘HawveslBeabrwiBbfdre: «Court On *Mitigation.
il uted itdide s Bointer; Wo. 22,217, '19. 8ép.
119695 agodrdiewith’ his - plea; saccused was
eonvidied BE Uinattherized absence foria
iparladivet; ifdnty<eighit' days. During.‘bherseh-
ipemtifigiproeddute accused; testifyihg iint<his .
iotriiéhuld; stated that -he desived:to!nemain
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in-the Navyiand; if he did;:seuld like over-
seas duty, The court, however, imposéd-a sen-
tence gxtending to 4 had-conduct discharge.

The Court, in considetring whether accused
had been. denied the effective agsistance of
‘cnylnsel as to the sentez;ce, noted ;that. refer-
enges .in,, the convenmg authorlty g action in-
;dmated that apg@{lsed served . in, Vietnam . and
was tbe zreclplent of..a letter of eommendatmn
%mem er of the crew of, the USS NAVA-
Nelthey of. these zmattqrs ‘was present-

e "o the court members. Incyeversing the de-
cigion-of the board of’ rev1ew ag to the sen-
‘terids, ‘the’ ‘Court ‘rélled ‘o> United States v.
"Rowe18 U.8,0.M. Ai 64, 39 CIMLR. B4 (1968),
whévdin “the “Court he’ld*“that an “accused’s
“Viethitn service and wwardy could have ta-
foriglly: it fluenced the.CediPrt’ ‘members: atid,
:thetefore, the faihird o fdefense’ cotinsel to
inform the “coutt? heriidrst of “these “mutters
denied accused eﬁ’ectlve representatwn to

thazt extent L datbbbbed g

2" THe veeord’ v@é.s’q'étthi*fléq”to The J udge Ad-

‘Vodate Genbral’ %PQ Fetdnde to  the ‘Court &f
Mﬂi‘ta‘ry Réview ”1'1‘1 ﬁé di’sbi'etfon the Cdurt
Yo Military HeVidlo ey rédetermitie’ thé Sefl-
“tence Wmfﬁbdt‘ nriéw‘ !f{%; ') ﬁuﬁdmve dlschat‘ge,
o1 direct a'%hé i) " of ithe seﬁ Enge” by, a
'court-ma*f"ﬁi L € 'il]by' £ c{g '
in which J udge Ferguson cort ftrfeﬁ -

a {éhat

Judge iar‘dén {sj&n"ﬁ‘f ')Vd
He coulbt would” h&ﬁé ddud *Jc ""c*é"ff
ﬁt Had known that'4 ‘¥hip o %y ch e

BRIAY

Wad a erew’ me B eV RIS B %"B
“Rickiath dhd Was commeﬁtﬁ'éa f&b 14! }';fé
‘United States v. MeAlister, 18 'U.8,C. M. A —P-
A G MR (1968, dugestedeI&Q‘LZ:LnJALS
(Gissentinguopinion) )u ¢t et sl b

i (e HMEME; UCMS: arts. V121, 108) Daw
LOMie golhsbriietion That -Edch’ Of Accusutis
mm;;aimvm Separately ' Punishables Whis
EtrdriSinie e binses Were:Committed Tn
i vrSiﬁg\lmIﬁtﬁﬂhiﬁt’ed‘{ Transsctton: Uin V¥
sStapds vhiMeuhphodNoidd 42, 12 Sep. 1969.
Adcuséd, *uﬁ’fﬂd‘dbiﬂi‘siﬂithrﬂmsr plea, "wds:iton-
nulétet oﬂirons‘“speciﬁewtmn ‘oflatoeny of frag-
‘entationt-westl -atidnOnbss stechfication: < rof

‘wrongful disposition ofithe same vests (arts.
121 .and 108, -respéctively). At trial, the:law
.officer instucted 'the court meémbers that each
roffense waw separately-plnishable.: 1t appeat-
ed frorn: the evidence, howevér, that ‘accused
was solicited by a Korean ‘niational to obtain
the property and turn it over to h1m Accused
acceded to the sOhcltat],on and’ pro?ured and
delivered the vests in a single 1n‘l:ég‘rated
trapsaction. Cltmg United States vy Payne, 12
U.S.C,M.A. 485, 81 C.M.R. 41 (196L), and
‘\Un,zted Stqtesw Bwown 8. U S.C.M.A.. 18, .28
'C/MR., 242 (1957) :ghe Count, held; that. in
these. circumstangesythe offenges ,were single
iorrtha purposs: p%.nuw%hmentw'l?he law. of-

A

‘”Gn' i‘mtia] rev1éw ‘the één‘weﬂmg authomty
Hadubed the adjiudged" seﬁﬁénéé‘ bt theveduc-
tion was to conform the piiﬁ"isﬁﬁ’fenftﬁ“‘tb Khat
DLV, % for in g pretrigl agreement with-ac-
msqé fe. 1nstruct10na1 er;cor, there e;e? I;Q-
i1;!}1&;,1}e;i[iunccarrectf-:nd ,

m.Aecordcmg‘ly, the: dec1s10n of: the;, board of
‘Degisiwias to sentence. was. reversed. The nee-
fordiwas returned to:The Judge Advocate Gen-
dehalafans vefererice to. the Coutt of - Military
~Betlew:for reassessment rofr the _sentence.

(B@mé‘hflam ) . R T LA TR R RS ]
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oH aG@URnTw OF MILITARY REYIEWz RE-
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PF?(W the seq engs. fmu ‘Q[( ;ﬁ St
Bl iAtfterk reviewing* Vclwi g t’g ‘@‘fOOurb fof
nghy s;wapll -sléments
of the offenge for which ateuse 8 convicted
'Vere” éseamisﬁé&% 16’5 Jita ‘%‘5&5‘&& Kié doubt.
et dourt Wit a g T0aite BY W8T that the law
-officerty’ insrtrfﬂ:bl W" Aosichtly thilored
‘o the (Hhéviieloninieofinthes  'Farthermore,
it founitl movenntt Britime ilavd offtcer’s: part in
Imotvinstructing(bnothe offensecof | involuntary
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manslaughter indsmuch:.as the evidence :did
not raise:any issue with respect to that type
of .an. eﬁ!engeu AR - Ity i

“Neéxt, the ¢burt considéred the application.
of O’Collahan v Parker, 305 U.S. 258 (1969,
reported in:69-13-JALS. 1) to this case ings-
much -as the offense:was -committed:-off .post.
Holding:.that.ithe«court-martial -had. Jurlsdlc«-
tion: to tny: accused, the cUurt stated -

"Phe ‘vidhim' ‘was 4 fe]]ow-soldler Q. ad the

crlme was committed in the -phesdnice " 6f'

embers of. the imlhqﬁgy gervice;

' ear y servme connedﬁ oreover
4 ’éfﬁf I [Jhdg‘e Nemirow] 1rid1ca,{'.gd in- GM
;3420389 Faylor;' — CMR: < (17 Janudry’
,1969); we are not dealing Withya) peacetime:
“joffense. (Judge Kelso,-doesmpty, however,
vp%ur with the s1£m1 Icaneg; of, that. obser—

.di! EXH J I

Flnally, t];g }(;91,11; .1 & e&' Sonsidering.
clementy . fep’cot;s\ in, this, ,%%j;??ﬂ?@?@ t{'at

a reducti o 1: warrant:
o Acriigt «%"‘3 s 401
sen er}c;e WQ;'e a

ty and the
rg)w,l.I; Ke]sq,
J. n, 50} cu,rmng, eyengﬁ £
mg) biye Yty uisitien -

I}Ot partlclpat

oot e ey
2.2 {(BoMCM):: O'e'auaﬂan BT Parker Ctmn2
sldereda Count-Martialio)Hoad ¢ Jurisdictiony
United States v. Vipond, iGM:420264;:23:Ful.:
1969. Conthlonm gnﬁutgog}zed a,bsence [{ayt.
863 larceny, A aq’ggemo’b le, (art, .12 1
lar eny at . ort ,}?qd rg’,ﬁ g Wallet con éamléqgr

it cards belbng ng 0. B3 W W, (att, {](31,)1“

lgnoenyl of eight waue“ ‘be pzngg o, geptiny

a,ri’i'eq 1ephs ed ;nel} ( H B,Hd éﬂ ory.:
oty (o\ asohn 1nv01ces, p e af
il )‘ the &her a Cor; ?algxa, ‘!’i qu)

xxxxx

;ng the s1gr¥\ture of ﬁPﬁ W, qu;liz

123) . e tence ,‘ D, F, an \y 8,
m 1. mhe convenmg ‘ay or;ty uged
to five, yrsr, ?}w}-wme

CHT,
T B ei%tfelnﬂge‘-:'-*.f:‘.”. ey b & oyl

wInvabhelp:bmlﬂmhe Boandviwas doncerneds
with : thérapblisdfidilof (thet Holding! in O'Culla-:
han iR WSS ERSHRES | (1969, Peported:
in: 69«18 Attt B r ey ioffenses! edmi
mitted:: intBoffslovdvdiGomsidanal Toxas::Ins
holding:!that wharitmiibermirtialivhad! jiinisdics!
tion, 'ithEiBO'H:rdH&dfﬂmmm A te )y EFTERO R

Pam27-69-23:

~Ag to the forgery specifications; 'we note the:
. followingfactg ;. a: fellow. soldier;’ Specialist.
kW] was the owner of the eredit card which.
jenabled appellant 10 purcl}f,se the . gasplme
- covered’ By the forged gagoline invoiced; ap-
pellant stolé thié wallet ‘containing ‘the tedit
“.ecard: in ‘the-barracks at Fort: Hood, Texas}
-altheugh,.the. offenses . were. ‘committed -at
commercial facilities in civilian communi-
~ties,, theffﬁrged' ldpcuments operated.to. the
,.H]egal 9 J;q 1ce of ember,,of the armed
1 orces Taylor, — CMR —
(17 Juif e 1 69 eover a8 T “indldated
it that cave,’ We af‘é not déahng with' pédice-
#time  offénses.o(Chief + Judge' :Steven's: and
~Judge Kelsordo ngl, however; eoncur with.
, the significance,of that observation).
+The-Board: of; Review:. found:the : findings
ofyguilty: and thé ‘séntence}1d¥. approved, cor-
redtiin:law and fact: Accordivigly the findingl
oftiguilty+ and the sentences'Wwerd dffirmed..
(Nemrow, J.; Stevens, C.J., and+Kelso, -J

concurying o
3"3‘;1;&{ le‘!i FS BRI t' 'J i ‘a'g

e ;(ﬂQMiI arti 67(1))- emRema,nm Gase To.
B%ﬂ?«feyued To: Original Conver ning. Author-
11,@31@@%@& -States . Hart)! GMMrlG'MB 12,
Jiomyr 1969 Gonviction : - unpremeditated  mur-i
der: and»mhme #hecifieations -ofvassaultiwith a:
ddpgerous {venponi (arts. 118 snd 188, respeo-:
tiviely) . ‘Adeusediswas. originally: dofivictédby.
a ‘géneral eourt-martial conyvened: inl, Vietnam: .
Jentence : CHL for life, DD, TF amd red E 1,
P! eb‘nvéning althority’ dp ovhd: Sdnitence.
Thetahftay, 4 bbai‘d of! revfeﬁ)ﬁ‘é%éed‘ 1ihe
asitfitiement to20 yrs; bit oi:he’rwiﬁe approved’
the fitidings and sentefres ‘@ﬁ‘ﬁo'*lvmay 1968,
thé. Ce‘urt of - 'Mili*tai‘y Abﬁ&hls”*revérséd the”
déefsion of the bodrd of reviéi! réturned the’
récotd té - The Judge‘«‘ﬁﬂf{;béate ‘Getieral, and’
prt'.»vméd that «a féh"éa‘i'mg"inay be’ ordered’
(Umte& Statesi yd iHars, 1T u. s"c M’A 524
38 C‘M \Riughst ’*’(‘1938)‘) : &
TR GRS (LRI

=Subsequently, The J udge Advoeate Gepeyel;
transmitted the record of trial to the Com-
minding General] Fort Leavenworthl Khhsds,
requebting: the:CommbndingiGehepeiret e
attion”in: hodordansdrwithi thsnphmibn arg
mandate’ oft fhe Odurt of Militamy LApPetlk andgb
the! provisionssod Avtieldrom) foeb thestimty
toriniCodetofsMilitany Juspdibobudas Alnsinks
inigswasdireldtmm Pt Ddnirdn wirthi ol
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general. court-martial’ convened by :the Com-
manding- General of ‘that installation. Accused
wag again- convicted as charged’ and was sen-
tenced to DD, 20 yrs CHL, TF, and red E-1.
The convenmg authorlty reduced the conﬁne-
ment . portion - of : thei .sentence: to- 19 :yrs- and
7 mos, but otherwme apprOVed the sentence

As noted by the Board the record in: thls
case’ in o Way indlcated any action' by the
original conyening authority, Aollowing  re-
versal, of .the case by the. COurt) of Mbhtary
Appeals Furthermore, the record:did not dis-
close “good-cause” why the- record was trans-
mitted to”a convening . authority’ othier than
the :original convening authorifyhin, Vietnam,
Citing:.United States v. Robbina18 U.8.Cx

M:A.:86, 89 C.M.R. 86./(1969, 'digested 692,
JALS 8), the Board. held that the rehearmg-
was a naullity. g :

In view of the serious nature of the ch'a'.r'gee
in this: case, the - Board:found- that ‘dismissal
was not warranted: ‘Avtordingly, the record:
was réturned’ to' ThenJudge ‘Advocate General:
for further. ‘proceedings in -compliance - with'
the: Court . of - Military ! Appeals’ ‘mandate i)
Robbins, supra; wnd . article 67(f), ' UCMJ
(Rouillard; J.; Thomds; J., concurring; Wast*
erman, C.J., hot partic1patmg) S

T ansd ﬂ@.c’
[Edltor CY Note On 8 September 19&9{1‘,‘9@

Judge Advocate General certified, this. ,e@@eyto
the Court of -Military Appeals.  for, AEView:,
under artlcle 67 (b} (2),, UCMJ. Lt was; kari
quested that action .be taken with, respect 194
the; followmg issue: “Was the Board of:Rex,
view correet in its, determinationthaf,failure,
to. transm1t the case for rehearing, fo theseon,
vening -authority who originally. referred yﬂ;vhe
case to trial resulted in. Jumedleiuorgelr,error
thereby rendermg the rehearmg; proceedmgs

T v wehi
nulk AE VO] it Y e
; SARIBATER ¥ IS FLSI TPRS DTS S BY DTSL AP1T G

4- (UCMJ BTbs. ST »Qn Bemml» Cage. :I‘o
Be) Referred To OriginglGonvening . Author-
ity, United States vy Congrons, CM, 415026,12:
Jun. 1969, Accused: was originally. tried. in,
Vietnam: and gonvicted;iof. one.: specification;

each,-of /premedijated apdf.unpremedirtartedr

_murder of.: two. Vietnamess nationals -(ant:i

118). He was sentenced ‘to. DD, TF; red BE-1,
and CHL for-life.  The convening sauthority:
approved the sentence and a board of review:
aﬂirmed the convenmg authorltys actlon on
2 June 1967... _ .

On 2 February 1968 the Court of Mllitary'
Appeals reversed the decision of the board be:
cause of errors in the sinstruétions at. trial:
A rehearing was ‘authorized: «(United: States
v, . Condron, 17 USCM\A "367 38 CMR
165 (1968)) .

Subsequently, The Judge Ad%cate Gie‘#ei'al
requested. the Commanding General; Fort
Leavenworth, Kansas, to take. 4ppropriate ac-
tion in the case. Pursuant thereto; a rehearmg
way held at Fort Leavenworth Before 'a gen-
erb’l CHutt-martial ‘convensd by thé’ Col’nmand-

Genera.l of that military reservation, Ac-
gﬁ od"Wak convicted by the Commanding Gen:
iT'of that military reservation. Accused Wasf
co {n,cted only on two counts - of unpremedl-’
éd thurder ‘and gentenced to 50 yry CHL’

ﬁ “hccessory pehalties 'as in his origitial
YAl There was nothing in’ the record befbre
the: Board indicating any referral of the ¢a%g’
bagk: to. the original convening : authoxty.sn

T Y

Viietmam  for his: determination:  régardimpmde

ré¢hearing of accused’s case, R ‘ne‘si r“

Citmg‘ Umted States b, " Robbiy: " :
M.A. 86,39 C.M.R. 86" (19q9,’d |
J“Aﬁﬁ 3), 4 diSpothe, the BID d”

the’ réhearing sub judics’ WA Th
Board held thit the apprﬁi A

to trasmlt the'’ caSe

General for furtherj" %&‘
ance with the Colirt’

%d'fy wag
‘ Advocate
gy 10 compli-
i Appea]s:

mandate in Bo ébg%ﬁ i Te 67(%),
UCMYJ. (Rio'ti-i'l_‘_ ,.’- oM i concur-
ringﬁdwe'}%s’t}er‘ it ﬁﬂ:[ ?1?%@ r{l;xclpa;éng) |

[Hdibbis ) -o er 1969, The
Judge Adch@{gew engral it &mﬁed this case to’

the Qo ol vWlibats: ~Appeals for -review
under) Sriielaadi h)nea) ) UCMI. | It -was re-
Westgdgubmmt}mgb&taken ‘with' respect.to
thedollowigiisgues:{/'Was the board of review:

eqf regbAinl. jfsedetermination. that failuve fo.

tnaigmniti thededset for rehearing to:the ~con-

_ vening, authority who originally referred the:

e .




oase to-trial resulted in jurisdietional -error
thereby.: rendermg;the -rehearing proceedmgs
ILull and void #7]... -5‘-_‘51., ESTTORNEY

g (UCMY art 34) Charges AgamSt -Ac-
‘elised Which Had, pgn Diémlssed ére._Never
'Pi;operly Ré el‘ré ’l,‘o 'I‘nal United, Stutes v,
Motes, CM 430728] 11 Aug, 1969, , Go.nvmhon
e1gh1; speciﬁcéfﬂioﬁs of wrongfusl §a1 e.of m111-
tary pro Ef {f‘fhe United Sta’ceé tewo. speei-
ﬁcat;téji t‘D ;{:eny of' the S?H,le government

ﬁ aﬁ y e speciﬁcatlon 0u3ebreak-
m %& if'ré 108 121 and 131% r pectlvely)

TF oneer d" ed E-1.
vemng authorlty il p mved iny 80
‘my f *I:he sentence 'as provided for BOD
{I‘F, @nmyr GHL, and-redvBE-Loern -

7 Plkknatit” to a:r‘ciclé 4” . jﬁ'@ Jf,}'fthe staff

mdé'e advoratd réView 5 ence of this
case” and éﬂﬁ? S0 B %)i} m E}uthorlty as
s gl ugqef #qiinh ool

follo w

5

ORI gom,wlim L e
. gl;.- S;@ﬁ@pﬁcabmns 1 4 7
: A e dismigsed for the
EP 6 s'md that the remamp
cétidﬁ Hid éharges be trled by

gEnangl Tﬁ?t-ﬁfafrtiai LI
13(15; Eﬁ b ol c‘-\:v lis, ‘in ‘the. sectlon of the
é}f#é? e, ; Voehte’s advice entitled “Direcs
t HofClolvar ﬁ ,Authorfty,” was a nota.-
tisH 1,-; Loji ;’iﬂ e ?dvocate that the con-
Véﬁ{fﬁgl ?rziq ; r.zﬁ ¥ app! élved this recomm:""da-
tiOn”‘ Ju e j:gu .%t this junictyre heﬁ
Speciélc_é,ﬁ A aid 9 of Qharge 1
werd, df ﬁemaln;'ng.. charges
and speclh t+be tr1ggl'_\'b§rf'§éheral

\. L, L
coprt-marh;asf} ”_ By :
ferred to t¥ Jesganvenin, author:ty on

h J ,
1 April 1069 ', T 0 w -

On 2 Aapral 119695 & ba prebrm]
ag‘veement in. whieh Ehmmmﬂt tooplead: guilty
to all charges and: et slipidhidhel ex.
ception: .of Spemﬁeﬁbﬁmw FlTI In;tThe
agreement : wag iaphroyEy Ll
authorlty ony: 4 Axpi‘llﬂr- li{

Giharge I had been;;“lm&ﬂﬁﬁbhwmwm

Gh@m; sh.eet,_ @.cetlﬁleﬁl -was il

@ﬁs}&pwﬁcm@n 8\ Asrnatedﬁhyfﬁtm[
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‘Military Review; the.record of .trizl and allied
papers: were  barren:to .show: when, “ifoever,
the dismissed specifications were properly: re-
ferred: to.trialby:the eonvehing. authority as
required -byoarticle:84;, UCMJI. Under these
ieircumstances, the edurt stated:that the “gldr-
ing absence dfrcompliance with:Article: 84 con-
stitutes. ierrory and: cannot be: permitted: to
withstand' appellate: scrutiny.” Gonsequently,
the court held that S‘pemﬁcatmns 1, 4,7, and 8
of Charge 1. were ne.ver properly referred to
tial, nth1thstandmg 'the provisions of the

"ial aa,greehrlenq,‘_‘= ‘ng'_,i:ilgrefore the find-
; of gu1lty puby be s .

ST el n TG i
e E[n *]mght of. aacusedﬁs Pplegsofiguilty and his
aeeptanbe of ‘the i pretrialt dgreoment, the
‘cqurt:foundi that & redsseSsmenitiof the senw
tendeowas i order. Accdndingly;: oiily 3o much
bf thedserntence as provided fowis BED, TF,
gix ‘thosw@HL, and ‘redi Bl Wersrapproved.
Thesfindings and sentence; botH! as-modified,
weracaffiymed. (Per - curitnid:ii¢Be fo rie
Btavenéu@.J, ‘,'“amd NemroWs, PoyiRelsoy T, ab-
s@n’t )c O i ‘:;!,‘ fooer, by 6 ooy

JEN “\,I LN § E "
11;, ;E“ 1. ved, ‘I L ‘Court
ﬁ f% - Jgprwe;i Ac?“ ' air: Trial.
ates v, Metz, C J} ?_3; Jul,

19h69. anwctwn Jdnvoluntary: mahsiaughter
emt, 1 119) 5 contrary’to pleni iSetitepive: dis-
migspl from the sprviee,IF,«and ane mrnGHL:
The: conyening;. authority; a I?I'Mﬁd oDy 80
much of. the . sentence, ﬂg gp vlq fg):;- dis-
m1ssal frqm the serv ) éﬂpp,y per
mg for nine mog and_ ur %}' %usgende the
execution of fha{:” ortion ereof " al uiigmg
Hidihiissal’ from 't gé’*(,“*‘“ﬁﬁ“ nine months,
with" pi-ovimdn“? He #émisifon "Sub-
sequently;’ thé’“@@ff%rﬁlf@f”ﬁtﬁthority remiﬁt\*—:d
the unexectted! gordRE of 'the ‘sentence o
ddsm193951'5frdﬁ151:hé"émhﬁiée‘éand all funéélleé‘heél
forfeitunasitVh W17 Soeats o [EVARER2Y

“Tn thiy appeal thé Boﬁrd found th ) court
miember’y’ liiidlsclosed bids, ’b‘aéed” o RS
edige that e gained frorl HiY daty i@féﬁ’@nfﬁé
(Be), tHitone SffiteriwWitibed (Whnb Bois0g
palisktiger In bddusen eiome stoohe SliHsobr thE

ftal: Accident)iveptirassriot talhoikbidmey,
. deprived-accused-of afair trial-bywitrmeniinl
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-court ; members.. . The .court member had not
disclosed that he possessed the illicit informa-
tion to the court or counsel. His “‘outside” in-
formation only became khown:. when he dis-
cussed: with the:cohvening duthority the fact
that he had been . prejudiced against accused
in voting on sentence. The -member, however,
emphatically disclaimed any bias whatsoever
against accused in reachmg the ﬁndmgs of

guilty. T e

As a mmlmum, the Board felt that a re-
hearmg on sentence was’ requlred based on
the member’s admlssmn a.lone, for 1t knew of
no reliable gauge by whlch to measure the
prejudice:to accused’s *ight-to have his sen-

tence adjudged fairly.and impartially by -the -

court .members, Furthermore;:the Board
found. totally unaa¢eptable the;court member’s
disclaimer. that. hig vete, on the findings of
guilty were uninfltenced by his' “secret” in-

formation. .The.Beard.iieould .only speculate

a8 -t6 ‘whaether. the member - was  improperly
influencedy: albelt it-unconsciously, and this:it
refused to do. Accordingly, the Board was
conagrained to, set agide the findings and sen-
tenice. A rehé fhe" rﬁay be orderqd (fRom;
11d, J.;' Westermian, C.J., and Hagopfan, -J

coﬁcurri‘ng‘) oy ov

. (12, 89, 174, MCM) CoureMm\tihl Hall
Jumsdiction Over 'Drug Offenss: O Chlldhin
Distinguished. AR 600450" Vﬁliﬂ”!ﬁ%‘fﬂ’lﬂﬂﬁﬂl
ulation, And NbfiUncoﬂé’h‘ﬂﬁ‘ﬂ“bnﬂi"M
Of Authority. Not Ne¢ w Wl &
To Prove Knowlédg‘”’l\jﬁ?&' %I Bl

54

Article 92 leatmn iNoiﬂ
Maximym For Similar, Offengs, b
Under Different. Statute, smﬂm «Blegs
ing Possession Of Different, Drngs: ame
Time And Place Multiplicious:Eon-Sentencing
United States v, Elwood, CM 4194:&951;1’5&?@]&
1969 C nv;ctmn two counts: wrongf&ljl
segsm)p pf frr}aglh%na (art, 134) a‘%SPkF&g %
three ,qqunts VrlOl%tlon of AR 60() 50 by .poss
sessing LSD, Eskatrol, and Dexamyl . {axf.
92) . despite pleas, Sentence: DD, TF,,and-five
yrs, CHL, Convening: authority: neduced CHD
tosfour-yre.: : 1 oior oo baciiat Doosrugab

d{g’f’é " apprise accused, 0

. First, the Board of Review dismissed the
attack  on. the: jurisdietion: -of . the‘ ‘court-
martial, Distinguishing O’'Callekan v. Parker,
895 .8, 258 (1969, reported in 69-13 JALS
1), the Bpard noted that four offenses, were
committed on }post and therefore ‘“service-
connected.” Ae t6 the off-post offense, Judge
Kelso held that the court-martml had Jur1sd1c-
tion, relymg on the ylews expresaed lgy J udge
Stevens‘ Ain Umte tates v, Konieezho, —
CMR — (1589, élges;ed 6920 JALS 9).
Tudge Nemrow \ J;efe ved, 10 base his conclu-
szop of Jurlsdw{ﬂon on ﬁhe f@qt t at it wag not
a ‘peacetime oﬁense Um d, States v. Taylor,

Z CMR. — (1989, éiges a4 69-80, TALS 17).

Accused next cla?imedhthaf'p&n(lSl AR
600-50 the regulation wh}ch he, wgs ;Eound to
haye vidlated (art, 92), was un]awﬁ qn. ite
ace in that it referred for coverage of pilaw-

' ful drugs, to t”ﬁose drugs speclﬁed a8 § gprec
"‘sant, stimulant, or hallucinogenic by’ the De-

paﬁtment of Health, Education, and Welfare
" ';’HEW . Accused claxmed ‘that, it wa’ an un-

\%f}.ﬂ délegation of authorxt;y %o, have the

cretary of HEW determine. what was erim-

conduct Holding AR 699 ﬁO lawful the

'&] %?1 stated that the prohib;tf;gp a,galnst us-

ch’ drugs, contamed was suffi-
at stltuted

crjmli{al conduet in that é a}: ' {ﬁ} $9erd

g131:,131!‘i'“ﬁ;i:ai:ed that Pleading or:praef of ac-
f‘usédi knqwledge of’ ;ﬁeq;Pg ﬁ@'{? ? E;ébe {:a
uré of LSD, eskatrdl, jbgﬁ rﬁ% § 1ot a
prerequlsite for a, Jo | of: ¢ ? ng
lawfgl regulatmn E} éﬁ :

he” désiéﬁéﬁﬁé “I mgfl RGtagathe, oard,
.were published ‘in. thei@edemlrmeyw er, hence
‘hidused wesehangdedimith IS 1Edyd - of them.

- FurthdrnmbpehfiotBFoautidstdted  that -HEW

cﬁwlﬂﬁpnﬁheblyﬂbﬁﬂmedbemcutwe author-
Ht¥RtolaffeohdBbetlogislutite policy in relation
hoe vgarousd ddGat i e Board was persuaded
Shptithederida Sk uiffetént i badis: for the Secre-

hamykoh tthetArfMyis décision 'to accept HEW's
Adsigttativhpasupart of “hisdefinition of “de-

Sivessantestimulant;or hallucinogente drugs.”
‘DhideBoend hlsd! stated that the résults which
hould fowi from:-HEW? designations were




' dé‘tferfﬂqfﬁéd’ by ‘the Secretary ot the ‘Atmy and
ntit:by HEW: ‘thbrefore, there was ot aﬁ im=-
prop‘(-ir’dblegatlon oﬁ au@horwyﬂ RSN A

The Board alsa q§,1}1ed .ac;cused’s clalm that
the maximum penalt‘y for v101atmg5 a lawful
regulation prohibiting use of dangerous drugs
(art;92)i thouphiisted 'as two yedrs i(par.
127¢, MEM)% sHSIt be only-ohe yegt, bedause
the “offense ok substantiallysimilakito ‘the

atiticlevigdumiglution; which' edrpiedia maxis

mungertisiperof one yesr, and becatse it-aub-
?Sft'aﬁlﬂ‘&ﬂlw wogegtated 1210 UsSi@uwng§LLgRY (v)y

. 384 () dnd: 380, whick icarried g i

of anly bnecyear. Tnidenyingd thesgoclaims;
e Bbard Wated thatthe siymill ith of the
sittidle: 184 offeise 'would not!lindbke maxi-
trunifor the articlé 92 violition cdndetat-AR
80050/ ¢ 0 & 8 “beyond: thetfetlaralisglatutes
qudted. 1 Undbed:  Stdtes 7, HIatsoilresuprd;!
United: 'Staltes . ‘C"Ldle‘?}, 12EJ UES EMlA 04,
3n CMR ‘260 (1'962) o aduafd Proliast

A’q trl‘ a‘ﬁ tﬁwe law pfﬁge‘srjmﬁégfrﬁ ﬁvﬁ;{; ﬁogyt
that 4% %mwmum vumshmenta ;qrﬁ% (PhemRes.
was 16'ypars, The staff judge adypopte howr,

-ever; in his rev1ew, stated that the:two article
184S idffen¥ey were:, n‘rultl'p]icmué‘ BoSthat ithe
mexifum sentents was 11 xyéa;ﬁau\'ﬁh@@éairdx
S’ba'hedutha't the: &rtléle»‘134‘\Sp$¢{iﬁﬁaﬁl,éﬂé.iweﬂ‘@
nobin: facti multiplicious;’ smbewtihénwm%nred
at: différent: times and ‘platesy butﬂth‘gﬁ'@f*"bhe
three: -article92:specifications ivére muiﬁﬁm}ﬁ‘cﬁd
ong 16 séhtencing ipurposes, ‘hetansd ftheyties

ddtvbdidt the sametimeiant placed:Adoottu

“fiilyittbe findings: of 'guilty for ald Rvetipéals
figebidhe avers affirmed, {Reassessig: the hyen-
Hpdin ighityof. the entivk rdeords ib, Wasme-
BED; Ty and:one yr CHIx(Nowmo
ez%'%a(. Jiy *feoncurfmg S*heveﬁﬁ T

Ferennt o) e e f J here .I

"h’ﬂ}

M QM Arra;gn enf {ii’\d
b "By’ New

.ml,ﬂ s

tgd Bﬁ{,
onven

{ 'E:
i‘ﬁg;d Cr{)urt

pllabuds . Of
Beuioeoi g
bl B2itdiv deo
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‘spite ‘pleal 'Hentence’! ' BCD, “one yr CHL and
TF (one previous special court-fuhrtidl ‘con-
viction co; sudered) Convenmg atr;homty re-:
duce C to nlne mos. G ention ;

Accﬂsed elalmed that: the la.w oﬂ‘icer erred
i instructing the  court "that . the! ! maximum
‘sentence’ for larceny was DD, TI'F, ‘and-five
yrs CHL: Although 'the government conceded
ervory its iclafthed: that theicorivening ‘author-
ity's . peduction: s rendéred 1t harrléss. “The
Board citéd Wnited States iv. Sonnensehetn, 1
UiS.Ci ML 64,1 :C:MuR: 64:4(1951); for the
prapodition’ Jthat ‘sinee-dectised was not ar-
raﬂgnedmum'lnl oafiter o thb new: ‘Mandal - for!
Cdurts:Mamt;al becamé offective; it:was error
for the’ sltaiw oﬂiée«rito ingtrubt that the table of
maximunB hlﬁehﬁsacontwi’ﬂed in the-1951:
Manual, Wiye, %ﬁpﬂwé,ble Undézuthemew Man:
ual, the max1mum sen{ence éor larceny over

HROEED, F ‘and.

$50.00' i&h%"*ﬁfra‘ér‘ »&‘182 0
%

ote yr' d ﬁ(OWeVer that_
the él‘*rdp B\l by 1 é % \Yely lenient,
senténce’ df’»iﬂ;’p neolhalfdlithe éequent Te-
ductioti” bY gﬂ&’ e ’%‘;’%_ Il.}flbhorwy United
Sta’t‘eg ,v F% Mo i;[f*‘)éll::(hr gt Fsg. 25 (T M R L

24 (1 B7 N )
4 ( 9 ) af'T Dhamsg ong b oo Doy -,.‘{;1

Addltwnaslllw;a;th@uBmaﬂd on: its cown: indtias
tive disapprovid:the lawiofficér’s dismidsalsbt:
a:portiony o tHeubrigindl specification;!:allegd
ingJatceny ofoa§l00:00:bill: The Boardsstatad
that such!wis adproget eharge' ihdér Bigtold
121. By granting that motion, *68ntitientyms

‘Board,, thej Jaw offieer précluded, thg, sourt

members-from, hearing, evidencesansudalior:
‘mining controverted.-issuasioSh daelenlisitid
States v, Loech, 48 U.BCMAbAROwBILI MR
129 (1969) . This: alse: priselidedyainpbpninte:
findings by exception a;nduﬁu,]p&ﬁirbutlohib&(m&ﬂ)
74h, MCM, 1969). The,Board, siso,

the trlal coupse;l s:8 i i
words fromﬁthﬁj%'
ag, hegconldmtm
ing ths«.,a{ wbmem _'

tf(mam,m ok onadfnfonts
ity amh’ﬂl‘hdw(@i!ﬁ dumfmm Oﬁﬁmof{ ',) v
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HI. GRANTS AND CERTIFICA.TIONS OF
. REVIEW.

1. United ~States v, Pn;penhezm, A C M
20448, petition granted 16 Sep. 1969. On'26
November:. 1968, a civilian guard at.Aviano
Air Base, Italy, entered.the consolidated mail
room and saw acqused.sitting on:a: radiator.
Accused made a- downWard ‘mgvement: with
his hand -and left.theibuilding. The guard. be-
came suspicious, :looked:under. the radiator,
and feund, several items.of mail."He thereupon
pursued and egught avcnsed.. A:gearchiof ac-
cused’s.quartens-disclosad-two letters. Allthe.
itemsinf matl were addressed to pensonsrobher
than:ageused and would have; in nerral-cir-
cumgfances; been delivered to.the addressees”
mailboxes - in:«the: :consolidated . mail:; roomu;
None of the: maﬂ had reached the addfréssees

.....

Accuse& was. charged w1th snc spec;\ﬁcp;t;ons
in v1o]at1on of article 134, Spemﬁcatmm; 1,2,
8, and, 4 ;a.lleged the, Wrongful ta,klng, on 26
November 1968, of mail matter from the mail-
ques of . four 1nd1v1duals bgfore 11: Wag re-
ceived by, the addressee. These four, specifica-
tions involved the mail found on the. ﬂoor of
the mail reom by the guard. The two letters
found inthe séanch of accused’s quarters: were
allepredin:i Spéeifidations 6 and- 6 w8 having
been ;stolendfrom the !l & Post Office; Aviano
Air -Basa:tootispldatpdyimtail :reom)., - between:
19. and 26:Novepiherdg8; before. they. were
received by the cﬂdélmﬂqean i rm S T

“Accused pléﬁdélj’ otvaaflh i Epadittia
tions but was foilid Ll "éa'a ’II‘ 8"@ i
will eonsider whether i s

cient in law and Fd6t o ééﬁmm%ﬂéwm
accused- of speclﬁéarhionswl“ 24 e aaed ol
change R PR S

K Ty
2. United States v Pa;cwo &W 4% 0%

tition granted 25 Aug. l1969 A’c&i éd ‘:si'é %%
victed by’ genéral court—martml "of an H
thorized absénce ‘and’ Wrongful’ approﬁhﬁ
of a" motor vehicld (additiorisl ‘'Chidrgs 111
(arts. ‘86 and 121, réspectively). Whils omsap
riinimium ‘custody. work detail ‘near 4. post
housing: area he-took’ a eivilian-owned! timiek
which .was: parked. in- bne: of-the driveways

MHQHV‘;” {d x@ﬂﬁ%ﬂ .

and used it to flee the: post and effectuate his
unauthorized..absenge.:. The, Qourt; will;. con-
sider whether the;countsmartigh lacked-juxis-
diction to try accused for the: non-mllitary
offense alleged under” Addltiohal’ Ghér@é II
and its speclﬁcatmn B

3 Umted, States v. Hallahcm, GM{ 420251,
pet;tlon granted, 25 Aug, 1969.. Accused was
convicted by gengral: cnurt—ma.rtml of larceny
of -a-check book, fialsely and ‘wrongfully mak-.
ing .a mgnatumesgbo‘,a\sqcml secyrity . eard,.
wrongfully mahmg japplications. for ‘military
identifieation cards, sand making. and uttering
a number of; ,ch@gk@n(@peeiﬁq&twns 4, 5,6, 7,
and 8 of. Charge A1) 3forts. 121, 134, and
1234, respectivel wie Bamin/of-thei checks were
negotiated .o reivillen wiwlings.,. bui three. of
these transactionsoadtuseduugeds hisamilitary:
identificationvomyd:Thé.filiducheckavas eashed
at. the- Rortr GordontBasinthewiixtherGeongia
Railroad Bank. Aucchaéiﬂ,m&nmmwham iy
ver’s. hcgnse for:ji ‘tﬂﬁ_,mm IL ﬁoumt Will
congidsy’ Whé‘ﬁh’ﬁ Nl rﬁi 4d ,]ufrhs,-
dittion’ over: Pﬂé%_ ﬂﬁfu ﬁ,ﬂ fnl‘ Spéuifit

f gl ge' T, o

U‘m;t@tk; todiedls ]
pehltmmlr ntacbvld [Aug. 1969. Accused: was
b it hurt-martial of ‘larceny
g Tmeaaury ¢heck iand. conx
i ireceive and: @bbﬁih: ine

1y velating: to: the mationalid fen
42 heamdo: A3Ai” respectively)s! *’J{‘h [Brepse

; g;ls,nl‘nc ‘and iwag, talkef w@

%

%z ;aﬂl post and working mma o dupyt
phivate detect1ve< Aﬂ St sthellow
DS Were: Bantoiahdud,
m national.. The; conspn o ibokln gce
larch 1966 to August 19 cat Mamiods

, both on and off post, and.ias. alleged
o;la’clon (uinder, arﬁ; : Eysesiion
of Title 18, nﬁ;etﬁ- t ?sg;ue
d; whether und@‘ﬂ e N G aies of
i

petmiom_vgma&:fm.edmm a9
c@nv’ict&d‘ hyfﬂg@nm ot ll-]i Qﬂ:«,‘ﬁggra.

' hSwfﬁ‘omd OM. 418289,

.' 'gig the - property: of Ailsr igxgduah&

A 'ih}i‘i:‘n-z--}ﬁ: e<.= l‘,
5. United. smmmﬂwm e 16270,




vated agsault,. assault with, .-intenj: to: commit:
rape; assault and battery, and eommunicating.

. indecent language to a. fernale «(arts, 128 and:

184, respectivelyy., Theseccrimes were com-
mitted off 'post in ‘@Germany, and the: victims
were'" civilisns: - 'Ths“Oourt will ‘congider
whether the ¢otlftinartial had jurisdiction ‘of
the offenses.charged -and whether accused was
prejudicodby tailitte of the convening author-:
ity to! grémt+him credit for- the perrod-of con-:
finement setved between 8 March- 1968 (date’
ofi ‘B&ard’ i1 review decision settihg’ agide re-
sﬁljcs of’ ﬁrst trial and ordermg‘ i'ehearmg)'
aﬁdi 28 Auguat 1968 (date of rehearmg)

6; Umted States . Respess CM 420040, pea-
tition granted 11! Aug. 1969.. Acecused: was
convieted by general court—martm] of W111fu1
dlsobedlence of a supenor oﬂ‘lcer (art 90)
He was trled in .common w1th Prlvate H,
There was no concert of action between them,
and the“éﬁ‘enses decurred at different times.
H moVsd;\tQaﬂWen ‘'on, the:grounds he expected
guillty, | The: metion was: denied:H

hy q ’acéudéd pled not, guilty. Dur-

L% gm mn of a w1tnessatest1fy-

Neither | »ac ~_::
statement‘! o

Bl o L’1 ?reﬂuced The
Court W;,ll{‘”t;_ : (

,j:hé Jaw  officer
Rilsegd: th ﬂaahng to

grant 1Jhe mo*tiﬁmfﬂom e, viotod
. Meuiribto pw avihonoty i

1. United Stdted o il o 4&86‘461 ‘pe-
tition granted 11 \A.p:&: il
vmted bﬁ genera‘l pﬂ- Y

crimes We;‘e wmmlt"’efi )%&tg% &49

housmg arep. while accused Washg ViR

Court. will coiisider Wheﬁherhthmewwﬁmﬁﬁal
lacked jurisdicﬁion"'Ver thi e i
Charge 1./ -,';-[;lf; N :ﬂ,;ﬁ;

Pam:.27-69-23:

......

UCMJF ,.' 3‘:-.",-=: oy i

‘1. COn\?ictlén of'! Wrongful possessuon set<
aside’ sihce the: ’marihuana admitted in ev1-'
dence was the frdit of a searchand seizure:
not ‘based on prdbable cause ‘and no competent
evidence was introduced to  shoWw substance
was marlhuana.. Laboratory . report, inadmis-
sible: hearsay, wag: erroneously received in.
evidence, JAGVJ SPCM . 1969/110.

‘2. Convmtlon of ofﬂcer f.or belng drunk and
disorderly ina piblic p] e sétf ‘aside since the
offerisé was ‘committed” dﬁ"-post in the' U.S.
while: in..civilian clothes:and: the-accused was
apprehended by civilian police for-a trafiic of-
fense.rgsulting in a .conviction: by .4 civilian:
coumt;s 1¢0’Callahan. 'v. Parken;. 395 US 2568
(119691) )("JAAGVJ SPCM 1969/e17:4 ‘

3. A speciﬁcatlon which does not allege
that Plf}ief‘()ﬁerbe haga relationship:tothe gerv-
ice: hélrénéldﬁs or 18 to render:in dxchange for
themﬁ"éﬁiuneration promiged:fails :to: “allege
briibérys, Tiesser offense of ‘disorder upheld and:
sentene% be&séessed by TIAG: JAG«VJ SPCM
960 721

1i-;g

4* ;E qurmmquclal court-martlal pnesnient_
to inquire into the: prov;dency of the accused/s
plea of.-guilty resulted in setting aside con-
vigtion fiorfeiling to.gbey.orders  where the
record establishes; that the accused had heen
given a medical profile which prohlblted long
sthnding’ J’”AG*ViI%F@M 1959/273

5. Conv1ct1on get as1de since the court’
findings of° guifﬁy of coi‘nmdnfcatmg ‘a threat
by ex‘cept:onﬁ and subsﬂwutmns are not sup-
ported by “Iil’le ev1dencd Sentence reassessed
on the: remmnmg ﬁnd&ngé of guilty JAGVJ

» SPCM’ 196‘9/276 A

Gs.Co,nvmtmn, of wrongﬂul possessmn aﬂ
ma,mhus,na get. a,mde and-guilty plea held to.be
improvident, since. the. marthuang was, foundt
during & search not. based: on probeableeause:
apd; the.symmary.. court erroneonslysianiagds
the prousad’s motion tosswppuesa thes tnulfsset
theullesslx,seamhfendwseuaunew AV DSV

TOBOHRLBS L | ot Ty 5T . {{monttreq ai




Pani27-69:28°

g, GonViction of "Wrong fully Poddessing beet
in violation of a lawful general regul%‘ioﬂ ‘as a
lgager. offense..of | wrongfully, consuming baer
set, aside; gince the, Vu;len\ce failg; to.ggtablish,.
requisite:. ‘possesging,” waﬂdﬁusemtem?el reas-.
segsed. on,.the . J;qma,mmguﬁmmg% of,. 1gu11t»y‘

JA,GVJ SPCM 1969/8T2. cviii e e

g, Bvidentd “that " merer *es’bhb‘tished“tha‘d“
the accused borfowed ¥ pairof skis“Prom Spei-
cial Services; #aildd o rethimt thim on time,”
amd p?.1d $17 00 in overtlme %h%)gges,r held in-
sufﬁment to support qonv ? of Wrongf 1
approprmtmn 1969/373

Py (Donth)on of wmﬁg‘:ﬁul pdasessionf of
mibriliflant set asidé sined!ihe avidence fatlad:
tox datablish- thati the woﬁ‘ieen iwho iauthorized!
thé" sdalrch: had: ‘been . :clelsgivtéd ¥ aithonityy
to authorize. searc}héé NTAGVII SFCM (11969/)

.378 o i ‘mmf n( gt
A, Convnctlonmi imlmgmté obey‘ a lawfull
genenal regulation st aside gince.the direotive
purporting toi @rog,@m;bﬁoqug oin: anewmwlimuha:i
area held. not »to;@ﬁb]yot@hhe acoused; as;m fisd
not punitive An nHNLE andiite stated pufmnw
is to establish policles and procedure&f@mﬁhﬂ
utilization and control of MP’s. Sentence re-
adiensell GRS URE Teltuthing™ Araihpy sRFhity.
JAGVIP SP‘G’NI 69*%3@0\}‘(1 i ild o3 nsmpm‘ o}
sy b wzmr] 5o i Bagluuit ilive” fcr Squ
, o e "
Lot D ifosh i)r‘?l?g MQDI“ARY
1 Mlt s.a"}'n:IqtiI‘mH ‘Aiftong fb)ﬂﬁ_m [ HBE{?‘Q
Mtary: s na g9 um AN )
—Guilty Plea Procédllf"lg.m‘gpﬂ IF} lgil?.,ﬂl‘g
aps arhe emerte abibs ‘forv et é’f}‘“ﬁ
1., G 29, Auget, 1968, hagk
Mjlitary, Appeals,, muUrem By
Ng,. 21, 98?’:’ T ﬁng ST )

5”@,{1
xphad jpresent, requizements {or.d %grp p%
judge’s inquiry into the prov1 @f{o

plea, and delineated certam new requ{ emdiits.
' Mhe eolirt diréctedithat, in!any-idhitomardtal

.-fi‘

ol ing tas gmlty tlied; ’fconvehed@mﬁf@f’ﬂﬂ’&ﬂf

thirty deys afterithe dagteiof ‘the opiitomRytHe!
militaryidudge mustcexpldin fo the ‘hdéﬁ%ﬁét{“’
it veleménts o8 ﬁachrH@ffensewehaﬁgéulhafﬁw
qrestiont th' ateussd abouit:  “whiat her dia
-dt Hbt ‘dd; nd: whﬁt-‘hn iteridedsCwhereithist
“ia-pertinent) . .. " The military judBbfHiasy

L3 e iHd s fas f)‘fﬁbe‘x'

il

19

alio  ddvise the'accused AHat by his-pled he

‘waives: higrmgh s againdt i delfiinébimitia tion;, -
to:a trial of #he facts by afcourtmantiakuand
to:/be :confronted. by the witnedsestiagainst:
him; ;- and- then. “must. make :a: findingnthat.
there is a knowing,: intelligant, and rcon.sciﬂu_a;.
waiver in;grdgr 0. accqps. the:plea.” .+ ..oy

20 Inelosefl fgrdodrafdt of an extensive revii:

gioniiof :Chapteni$i i@uilty-Plea: iCases,; of DA
Pamphlet. 27:8; Militakyiidudges’ Guide. It.re-
flaets the inequirementasofidhe ‘Care case and:
‘the pxowswnsrpﬂwtmﬂmw;?r Courts-Mar-,
_- Bﬂmwﬁff «(Reyitgdipdifin),ppnd. AR 27-10,

itary Jusﬁ;g }éiq] iet% # n 8 of, the.
“Qare case must pul it aet ot and after’

‘FGSéptember: 1*969‘»%%%1”%eishsnggeqted
"bh@:vtliey be :Eo‘lltb‘@'ﬂdl dmttedibtelymtimise o

”3‘ Wh 1o’ é “él{témﬁré’ ho solikikad ' 3 hy
Abtessioh of y’6 i vidws' Eonderhin%’f‘ﬁ’f & 3‘1’
tex‘ial will BE. 3ppi‘é(‘ﬁaféd - Db Rews of
{rfnir coowac togd ondae e ivw bt SR ’VIvffl

{ pfm, Proposed, erblty Plear—sPﬂ’OGGdM?a?f L

he‘n a pleaof guily! is c@memplamedrm at
1§tr1£eL ibefore - court-margial . f@hu amhbers, ;
mqmry u Id. be held. égﬁ rtlcle .39
é ‘Yeds 0 t" which "th litary judge
’Heﬂérmlne the 'providites- 8o the Plea:!
Wﬁﬂﬁm trial'befote ajudge, blmn@*raku@huaaheam
o 821% Jeld, duran%the fm}a seol, the, prial,
:p% ceg 1mgs 8 "aenal a;
Tk ighified co 11661 Pyl
idipemterrather fhaniaJfountals
doubts. ot quastlor;s&}

{2 é’ L Cr.
o EHL 2 eﬁgé 6! lac s"'a‘ i &1:‘(";3
odaydlpoing} Suttable *@wlm' dpas
coomade ‘before proceedingeduuth :
lowing procedure will ordjng he appro-

:_..")Hrlg'teip I i ;'. ¢ ‘\.‘\“. A s
1D Yoty Hondt, ‘ﬂiel Sitheb i PMAnds to

£ R Jeghasl'pléadéﬁ‘)'f"wﬂ'@imllﬁ}‘ (the)
Spdoification (shoardChhngaleplulthe Spetil:

ﬁéaﬁmn.roﬁc@han@mmm Y i
IR T 0T o O T ;mu inguine!
1th the mowdamsaé 4 AR

‘d ‘gullty to'a
Bitdnsea plea of'

{ ﬁu'ulty ﬂmr nightahler by death
4] ‘ ¥ : ] i 3}

0 m}ﬂ 1 9,5%1-1%4 {; e‘?&ft&

pleadm‘g‘, "ﬁﬂty sha} e en-’



cepteﬂ the folld{vich

i ,terad in, the, record. and the trial shall pre-
.ceed as though he h@d pleg ed not g'l;llty.1 If

"the 1 Iea is one whi lawfu ly be ac-

\proéeaure is‘ ’sug-
~ gegted: . v

‘MJ: (To a_couséd) Tt ib in'y‘ Purpose to expiaih
fully’ the fneaninQ’ and ’éf‘fect of yoiir ‘(pro-
pOSed') plea aihd‘ b éoﬁduet an 1nqu‘1fy 8o 'that
I may’ determine Whether you fiilly 'under-
stand 1tk inéhﬂﬁg“énd effect!’ I stjgg’es‘li that
you Hold 4 c&iﬁ ‘of 'the Speclﬁcation(s) ‘H
(’Jh:ai'gfc‘-ﬁ(sj'J h"ybuw hand 86 that ™ you iy re-
‘for €0 thetlf Yeladlily duritig this heafi‘ Yol
Ples 6F Qﬁ*ﬂty‘ Will not be accéptéd uhl ss' you
AfdEHant its ‘meéaning and “&féety Yiou“dite
t’léé‘a]lt'ir‘eh‘t‘.iﬂed to plead not gui]ty é’{fe’ﬂjt’ﬁ beh
You "BEleVE’ you “are’ guilty,” and’ Foppe 3dce
Upohi: the brosecution” the burdd 8 Ha W’F

'j’oﬁf'“guﬂt beyoh& reasonable’déﬁb’c’ e
T . . ()}‘hluﬂf)d'ﬁﬁﬁ
A plea 9 )guﬁ'gy is. equw ent tg &9:@ detion
- and is''the stflongest form of %L

' t0 ‘the 14W:"Oh your: plea aloﬁ ’E‘
' celving’hny'ebidence; this' eﬁux-:ﬁ!cen ARy o
;g‘ullby[ o’;};ﬁh ioffense (8) to which wyeu.plead
mg\g un,pxea will,not be aeaeptadmunfless
a. by -your plea you admit

%v 6 om,1ssmn and every eleme
ﬁi& t8'the ‘offetine (s) to" which %'u
Jiﬂ'pé%i Ityd dmdiethat you' are 'pleading
wg‘m coirge [ouiveally are gulltyi If wyou

elk%d@ﬁnwj _djﬁhajil you, }aret hm fact
) hot low any other, con-
sqllﬁ1 atiof Ll gl e%e[1 ol to" I’lea gully

MJ: Do yoli'dfide W}{&%‘I

ave Just told
Hewy _

youl  Lgi t,)tt %‘%mwﬁaug WG VD
ACCUSED ihrmﬂnfbﬁaqnm uci B!

ACC USED

MJ;: By your. plea .6
by “wawe” d meam

whi‘ch the plea is entere‘ % "1
%M&\rﬁﬁ /for (offense(s)- topd
ot ghilfyiand) other procesdin, hisinese.
Do you .understaand whatt: £ hmﬁ&mmm

ACCUSHD: — %33,
I, These i ares. .

sy ovgH
s Fiveh, the soaht mgams’m self‘mbaﬁﬁﬁﬁtﬁm

—that is; thedght to say not{hinmwl@fsﬂ%

'-,ajne? oot

‘Pam. 27-6923

- Second,: the wrighti to- a trial of .the fhcts By
-this. eourt-«that.iis, the : right: to: have. this
court deeide !whetheri.or mot-you .are guilty
based upon ev1dence which the prosecutlon
will present, and on a.ny ev1dence you may in-
troduce; © ... i B coiag e 0

" Third; the rlg'ht £6'be cotifrontsd by and to
cross-examine any witnesses against you

MJ: Do you understand ‘what these rlghts

SR R T L
ol

- :E! r’II 'f{ 'H' i creltevar
';ACCUSED?. .

i doi :
I Do, you. fu,;ﬁhep qpqlerséand”tha,t by
(pleading. .gu1lty you .o langer - have - these
-rights? R m b dip i

. !("‘ b dndd one
AOCUSED

wmmfm RO
h)“l Ly O T TP R s RS
Im order ta conﬁrm {they a}ﬁlstencegof afact-
"' 'ya) basis for the plea, the elements of each
fff“* 8hae charged nust” bef’é}ﬂ;.ﬁuﬁéﬂ‘to ‘the
uasoused; .and; - additional -Spedific’ inquiry
<'i be. ‘made of the aceusedy and.shiould:be
r}f,}ptp sel for both, sl;j,es” l30; dogy-
Kﬁn other physm;u, e ence. may

rr!m ajmaﬂ’m ‘ ] AOTIGT e 1 e
5oL i Reine. fo. st the clemanis. of, the
Sekv?x?gbt;?( Which..you. (proposg £9) Dlead

stu ¥, Bhese.are the: facts. whichsbhe proseeu-

tionsmist ipuove beyond reasonalle doubt ibe-
-fore;the copint:¢hn:find you guilty df: yoluplead
not-guilty.lA§hlrgtate each of thede elerhents,
ask yourself*whether it is absolutely true-and

‘Whether, vay, wishito.admit that it is true, and

then: be, nrepared £o, discuss each; of thesp es-

sential facts with me when I have ﬂnish;e{d

The elements” of the offense (8) " which your

plea of guilty Would ;admite are. it (Read the

elements of the oﬁ’eme(s) These should be
specific as to alleged na,mes da,tes pkwes,

'Mnouhts' emd L A v

MENEE BAFI ik ‘)
MJ Dez you understand each ofwthe«aelements
bf ‘the oﬂ.’ense(S)f?“" e 'é_.n i oth deget

vinvder bgiod
ACCUSED .
1‘);1’_; GO fnan 9 a¥md) LM

Fo v e s, TURSHons hboul Y 7
’rkﬁ@ﬂﬁlwm i

{ unwn»mm{ mmmmm ikt 0d: bappad.
seld ougl AEYRT Hospt




Pam 27-69-23

‘MJ¢. Do you. understand: that -yourplea of

~guilty would admit that each of ‘these slements

accurately descrlbes lwhat*you dld‘? :
ACCUSED T
MJ: Do you beheve, and admlt that taken to-

_gether these elements correctly descr;lbe what

you d1d‘? j_'
ACCUSED;: — o

Here the m111tary Judge should elicit the
facts leading to the guilty plea by conduect-
ing a direct and personal-examination of
 the accused as to the o1rcnmstances of the
alleg‘ed ‘offensei(s) and"ofher matters lead-
‘ing to-his guilty plea. Bueh questions should
be aimed at developing the accused’s ver-
sion of what happened in his own words,
and détermining if his-aets-or omissions ef-
compass each and every element of the of-
fense(s) ‘to which ‘'the: guilty plea relates

¥ii

R B P A

:MJ Does the prosecutlon“expect to. present
\.evldence of - previeus:. convictions that would

aﬁect the: maximum: perm1ss1ble ‘Punishiment?

‘TC The prosecutlon Thaé no ‘evidence of pre-

vious conv1ctlons that would af‘fect the  maxi-
murm sentence] [expects to present ev1denf
of two" prevmus convictions “adjudged witdin

thiree ‘yeard" immedlately preceding (”t}ie

(any offense(s) | charged] Texpects fo présetit
evidence: off!:thyee: :previous :convictiohs rad-

;judged:withini the: year immediately pre‘ded.‘bng
{the):. t(an:)»soﬁensei(s)t eharged] g

— 1o HOTRt ){r;»

ab Hciaibiof

MJ:(to DY What divice nt\%éfyswgi;.{ftﬁ’e

acesed a8 to the isiHem bﬁnib‘hﬂeﬂt grot

S ddee J}“mlﬁ Lakbioe

IR
DC: ——-—--.--—-'-—-----——._- RN
b RER

TG ahs Ay o
MJ (To TC) Do you agrealr g o f&b‘fq
T:C":" ; . RNREY <>(Wf:‘(‘x;;" CATN (.}3:3

o wah s et o ek ~)\(H‘)‘§€
Note 1. The maximum punishment: fo8.en
offense committed prior to 1 January 1969

~isig .governed by the maxinitits penaltyt intdf.

- feet at the time of its commissien-6iv >tmﬂetzrf
trial, whichever ig the lessefr },“

MJ: (State the accused’s na,me), on your R;gf

6t “giiilty alone, you could’ Twfiilly bé de
‘tenced to the maximum punlshment a‘li't oj—

r1zed In this case, the maximum p“umslimeﬂt

-for the oﬁense(s) to which you" %1 opose to)
plead guilty is- (dlshonorabie disé ﬂrge) (bad
conduct dlscharge) (dlsmlssal)( (ﬁorﬁeﬁt re of
(all pay and allowances) (- dollars sper
month for — months), confinement at hawpd
labor for — (months) (years), (and. redue-
tron to. the lowest enlisted grade). . [In: addi-
tion, if the ,cqqrt ﬂnds you guilty of. (the Spe-
mﬁcatlon of Charge I and Charge II) {(—),
you may be sentenced to a bad conduct dis-
charge, as well a8 the pumshments otherw1se

' anthorlzed for’, (both) (all) of these offenses]

Jfﬁ‘urther, the L;a.w permits’ mcreased punlsh-

: ment in certa;;gl gages when the1e are previous

copvictions, Accor
",.gaylgl!ence of

;ng]y, 1f th1s court receives
(gzwbuor more. conyictions , ad-
e thgnee years before any of-

ANG
“fense to Whlch o fp]gaad guilty,.you  could be

sentenced to a bad oonduct dlscharge, forfe1-

‘Hire of all pay at d’ 1 le inces, confinement at

rd labor for, - -r—g- ,mon, §) (years) (and re-

]ap,ctmn to. the lowest enlisted grade))  (and)

¢three or more cbnwbﬁtem@hdurmg the: year,
rGe‘fnfputed by eXéludiﬂﬁ #i5d8’ of unautho-
fiﬂ@g absence, Just bc § n‘% “(the) * of-

\(E up nggllty at this
tmaL you. could be sentenge@; tk-‘arcfnshonorable
:digch‘arge forfeiture- ofn«e}ﬁfé .:maind allow-
lattdesy’ confinement at"l’iaiiw TG

ﬁ‘g‘;t?nths) (years) (and r g?;&l@ 1%

isted grade) ).} ;... ,t)fﬂib
il *:l ),

Do you have any questions a8 (toj the QEnﬁ: Yie
that. oould be imposed as-arréaulk: e" P 6f

agpi}{lgy SRR 4,;;:::‘2’:}5(1 A
AGCUSED

R A 4 Ao
iMJ (’I‘o DC) - Haveryow as‘ffﬂ@ﬂéﬁse‘i tounsél

iy si

had ample tlme and= oppbrtu%t? R:0! seuss the

gt
ﬁx‘b(t FIR
1_&@&(*-331
&), hive you had
ample tlme and o‘ﬁf‘ : 'z‘tﬁoﬁfdlsouss the
‘case Withiyour: deﬂeﬁﬁ‘e‘?' Sursal IR

ACCUSED: ___..m:ﬁﬁ}*-&m
pilal oy

MJ: Have you,- it tﬁact‘l%‘&i%{ﬁted fully with
wyour. defensé- ttmﬂ%laﬂm&‘ﬁtﬁeeewed the full
benefit: ofh}ﬂsruﬁ@i?ct@w of it afff ot

- ?




9

( (notenflyhﬁctﬁe ?l‘lﬁbezé‘f seeuﬂlhéfa it ‘
®

AGCUSED e
MJ : re you satlsﬁed that your eounsel’s ad—
vite is 10 your own beat mterest'? R

ACCUSED:

MJ: Are Y0u satie‘ﬁed !W1th YOur defense coun_
sel?: om0 .

AccUSED it

5 fi : .
MJ: Are ’S’du*‘plehdmg gullty voluntaslfily a,rnd
Of your Owﬁufﬂee w]ll'? S e

AbGURBBI

6 AL T en s e

MJ ‘Htaslany ote made ‘any bhreatmﬂ tried in

a\,m(”otlh\erway tq fo_rc_e you to ple}a,d gurlty?

A,@CU'SED <l g e
Note 2. When the accusedtgLé) ‘“mul Ity af-

44y g motion for approprik @?f 48 heen
denied, the mrhtary judge shollldinifuire as

[P A
Loy i

to. Wheth | PTOIAR hy the
DR T
the acc A "b)é__re-
minded thet a :pléaiofrguilty HaY Praclide
. appellate: reviewnofithenmilitary ﬂudlge’s ac-

tion in denying dhg.mgbiale;obr woit. ¢

MJ: (To DCY-Is th‘egma pretrial, ﬁgreement
in connectmn with theplep?y L i
DC: - Mbed(;eouﬂ Bt ssla 10

o Bhell, 7 USGE G e o
Note 8. If there,rs~ -netrla)l agreement the
military Judg (el M 1o by terms,
- its leg’ahty;,s é g‘g 5"{ - o derstand-
Ting- hereo a reement
- Mé“co!’(dﬁ 44 a,n ap-
. pélate exhihrt,, ol g

dicates that in ¢
_judge alone, the :
iiito the provideneedSTeH
conmdera‘%mn of the_ :
.agreement. relating 1o0th
agreed punishment gy

_ RoyAcing

the sentence. For 0 (e on, the
“‘@Eﬁﬁﬁlm’ f‘OVIg’fOHS Cotld B Kot reFin a
eparate appenduc to the,agréer sntisibned

{ Gyt ngc 1ee} tQ ’th o kg dC-
et b erél;i %1, 1 the
_qud' ‘ rd\h onig: t( b s
“ifernt T .any: reasolis 9

1mbrev1 ent, he must tak a'e QRIS
rect;,ve;agﬁen gt @ hetiall v, yabillsH
MJ (To" aceused) Are you pi e(] "

Panm 27-69-23

tence but) because you feel 1n your owﬂa mmd
ﬁhat you é.re gullty‘? - R

ACCUSED VT T

MJ 8 Do you understand that even though you
feel'that you are guilty; you-have a. legal and
2 moral right to plead not guilty and place the
burden on the Government to prove your guilt
by legal :and. cempetent evrdénce beyond rea-
sonable’ doubt? St .

ACCUSED 5

Note 4. In the event accused ‘has pleaded.
guilty to a lesser oﬁense, add the followmg
questlen

MJ DQ you underst&nd that ayour plea of
guiltaz; 19! the Jesser included -offense of . (ab-
BEenessy; thhout leave) (—) -comspitutes:a judi-
cial tonfession of all the elements: of the of-
fense ¢harged with the exception of (the in-
tent to ‘Péthain away permanently) (—), and
no;: ﬁu:gth;em, proof ‘is necessary, to establish
those Jelemﬁ‘r;tg admltted by your plea?

ACCUSEI’)’

Note 5:-In the event the statute of limita-
_t10ns hag ap ently run against a lesser
“offeh’s éf"’tdmw h 'the accused proposes to
plead gailty (¢ d‘., wnlawful entry (Art 134)
wgléan fhuusebveakmg (Art 180) is alleged),
a iy T
MJ Dbl yelihlmd@rstand ‘that the lesser in:
cluded offetiseidt: ulawiul entry) (=) ig
barred: By sthel statate of limitations and by
pleading gullty ‘té’ithatﬁ offénse you will have
waived the rlght to interpose the.statute in
bar of punishment in the ‘event you are found
guilty . of the: ileese’r; iticluded;offense? In'other
words, if: you aré Eoﬁnﬂ guilty’ of | (unla.w‘ful
entry) (-——) affter ﬁf 3 lhg‘ guilty to (unlaw-
ful =entry) (-—-) you wi 1 De: punished for’ thia.t
oifense. Howeverr, if.you plead inot: guilty: to
the: entire" ispecification  of «(housebraalking)
¢-4) but'are found guilty only ¢ tB‘é’”l}é,séer
oﬂ?eﬁse of", gurflawful ontry) ‘( ﬁf A 111 ‘not
be punishec .1f;you aSJs for np, uni&hmerltm ,

ACCUSED

: s
STLERE:*H wimu :\iuza hmm

The mili%tarys{iudke whotild: e& v o
uulatrons S prosEulition: ¢ # ﬁ SngaeIAaGy,
0 - meriteand£h8 findings té,n‘df 1RSTk
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8heets be marked as exhibits for jdentificas plea of not guilty. will-be entered. in ‘the »

tion and appellate eXhlbltS ‘regpectively.. He
should conduet necessary inquiry to ascer-
tain the accused’s understanding of stipulax
tions, and the views of counsel for both
.9ides concerning-other prospective evidence,

-.«Any objeetions: to: such materialshould be
conmdered and, ruled upon dumng this Ar-
t1cle 39 (a) sesgion. o

I To TC) Have you accrtained Ithe res
sponse you may expect from the accused when

asked whether the data on the ﬁrst _page of
the Charge Sheet i8 correct'?

MJ: (To DC) Have you e_xplained to l1:}'1’15,‘:.'3710‘-
cused- and ‘does he undérstind his: rights to
introduce‘evidence, and:to testiﬁy ot to remain
silent, ‘both: oh the metita: ‘amd i mitlgatlon

i1

ahd extenuaptlon'? Sl e i

Do '«4{.: ey T e s
DC Co e
MJ# (To accused) Do you ha\re any: furtherl

questions as to' the niesning aﬁd effect of 8
plea of guilty? ST &

ACCUSED:: e 1

......

S PR

MJ: Do you . understand I{thc meanmg and
eﬂfect oﬂ your plea of gullty\ T
ACGUSED. Lol
MJ: Take . time}: mow,s: to. onsult with: yous
counsel. again;, andi them) advise..me. whether.
you understand; the things we hawe: distussed
and still desi-I;B-tq;.p‘lﬁﬂid:mﬂd}y.mmu;;_;.gui,"}.msriq
ACCUSED b ;m:'r ot dligi gl hovisw
G 1 Srsmdeing to 1sd
_ A pIea of gullty 15 sructs provident: andmvtlll
. not..be -accepted unlesa)p; m;l; ary 'ga
13

‘mpkes findings that the .

“‘made voluntarily and with

*it§ meaning'and éffeet; and e

. the accused :has: knowing{lfy, ”i’nftéihﬁéﬁﬁ
.-and: .congeiously waived  hiy-righte: la@anm@hi

... gelf-incrimination,  to..a, tna ;e):IE‘r thm £
v a court-martlal an %

q\cm%hno 2

" by the" Withegges agamst I’um ‘%

of “guilty ‘would® be itnprovident; thé il
tary judge should advise the, acep,gedvt%
plead not guilty as the guilty plea will %?
.be agpgpted,l He: should furt er advisef
.accused, .thaft if, the aceused. persists, inkien-
. tering . ajgmlty plea,. it. will.sbe . rejected;: a

record by the court, and the trial will pro-

ceed as tholigh the wesitsed el pleaded

not guilty, :If the iplea :iso provjdent; the

military judge should announce hls find-

ings as follows: : LGERS VI S
MdJ:, Ifind: that the, pIea of » guilby ds/made
voluntarily and with full knowledge of*its
meaning and effect. I further specifically find
that the accused has knowingly, intelligently,
and constiously waived-ihig: rights -against
self-incrimination, to attrial «of'the faects. by
a court-martial; and to-be confronted, by. the
withesses againat him.” chordmgly, the plea.
isi provident .and: (Wl]]‘)ih&)i (is) accepted

\ f—féﬁrever youl aFd Waviked it you may
request a withdrawal ..of such.-pléd .at- any
time . before sentence is annou d,. and if
yqq have any, sopnd reason ;Ecr y }mrpequept
IJWAhuSI'aIIt it Sy riatvee ) fvaigral

. tmre h mhtary adg‘ ‘ehidiiTa Usle
fif Féfgﬁdé &:‘ %"frbe: el {ea jg he E{;’%.ﬁa '

Ml F*"(S‘ﬂmte ttheuafccuséd’cf narhe) (I ask you
again,) hcw do Foii 'ﬁlead?
’”‘f". lmdeafu 5 T R AR R )

MJ "Y of.ir pléa iB accepted A
S, ekl ' e
!{R {gg%?ﬁf'm.h [; R S e:‘L i 33(\‘“\

,;Aw‘b dléi&ﬁ‘h(a&)rn(s); UCMJ i, vmhirm

IS . o aé%@tﬁted
!Tﬁl n},\u ST PR I t(is ‘Od D edoed.
mu]ﬂapaigraplﬂ f53d(1) MC:M nwﬁaa Rudged
md on) ! 4 oiedd estsaib

% l ”h 65%, MCM,Z’}%&& 0@9 [;{‘jal-
,i)rf TR T 2 __‘}‘élbw.fu-
B ai*agﬁarph 70 MOM, ¢ 15088 Rabi
m:m 1! h)”‘ iswmdamuq

g 93” 9
, M‘& aph 758., MGMmigH& qms,ed ed1-
>m‘t10n) Qg

é}ﬂpendm Sa M(_‘}AP, 'U

”Paragraph 2—1%% Wk 3y
- McCarthy! v, Mcnmdas&bam, 1&94» Ti8. 1459

-t (BB Y e st ad dnohiooe

Halhday v. Umtgqc@tmuaehws 881
(1969 ol weveloth (bosrvan 11 oLy

 Boykin v | lphamme 385 ENS 5888 (1960))1 . |




;"EUmfbéd’Sthtes v.-Care, Lo USOMA e
S UICMR e (1969) RN
 United. Stat gs . Vaughtt, 1 J‘USQMA 520
88 CMR 18 (119 8)1{ SRS

" Umted States .. 'Holhns' 1!? USGMA 542
- 88 CMR 8401 (1068) '
“United’ Sta;efi iﬁgmeagy‘ 17 USCMA‘492 38
. 'CMR 299

Umt@d Sﬁam;)? ! ﬂﬂn‘?erf’l'? USCMA ﬁ‘lﬂyﬁg

GMR 24}2 1968 : IR SN TS M
: Umrhed %bﬁiﬁeﬁ M*Boberg, 17. US@MAAOL 88
CMR 199 (1968) - ‘oo s

United. States ». Cummings, 17 USCMA
876, 38 CMR 174 (1968).

. fmit@ﬂ ‘Sfates's: Chancelor, 16 USCMA 297,
86:CMR 453 (1966) - Anair
(,U,pé ted States v. Drake, 15, USC% @7&,‘,’85

<iy; CMR 847 (1966). - % hadinl]
United States v. Griffin, 16 Uscmm@g 35
CMR 107 (1964) :

~United  Stdtes v.- Ha'mll 1?5"-USGMAhfﬂ§lVO;333-B »

CMR "82(1984) BTG o (i1
_ Umtéd Stutes o: Politano, 14* US@M&@MB‘I
g GMR ‘998H(1064) e 0d-008 ﬂ{s
Oﬁ Unnted%t‘a‘fesv Thompson, 13 ?USC’}Q& 69
39" OMR BIE (1962)
" Whited States v.'Biunef, 11 Use__,.@‘e}s% g{
- CMR 44 (1960)"" : A oznds
" United States' s, Shell, 7. UscMiA” ’ea.ﬁg‘ﬁ%g
CMR 110 (1957) "
._Umted ‘States - k2

© CMR 79 (19
. CM 416715, Thomas,, 3 B
. CM 414276, Taylorg87 gﬁM +208,. ¢
* Executive Ordar. 11476, (&999)(8@1-9@?1"\12@1&
1 the, MCM;; 19&9 (Rev)lm%e.qfﬁmﬁ vel deil
S g’gg o ‘F’mdmgs pridns asad el sotteyl,
’ nr{} ahiaoe duibw odty deemueh 81 038-008 LA
g.gs;aﬁm whlch the aGQPﬁ?dq h%%ﬂlﬁﬁﬂg@

¢ e

g Fi e i

- fch it reldtes; TAI" AR

-Tigudltyd hbyobe fentered: irﬁfnedﬂ:avﬁelgét wdb cmi:r

siypte quik0 b plepsof. guilty: isiacoepted- byt
military judge or the president of a court-
. martial censisting of members, only.,. The
announcement may be made ag ‘Pollows’: -

pere (stanethe gusubedisonnlit), Htis
duty dsseffitafTiulld 1oVindedin Sro‘i.l"‘ﬂﬁa"f”i \
abdoldétias WhHERATD

TR

e 2 PR el
38 ‘.Hﬂgggﬁjﬂﬁ'

forep b byl th&ts tathapt
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finds you;:[of (all)- (the) Specification:(s) and

Charge (8)  Guilty] [of Specification (8) ——
(and —yy Charge — Gmlty, of. (Eharge

it Gu1lty]

Note 1.7 1t two or ‘more accused are tried
jointly, and each has providently pleaded
guilty, separate. ﬁndmgs must be made as-to
each acgused, sor

Note 2. See’ paragraph 2-8, Lesser Included
..Offenses, for.: suggested mstructions when:

offenée, ut’ g sser, included
- offense. Fintdings wxfl"hét Pé'entered by the
“military judge:
- guilty to an-allegediofiense; even.though he
.- pleads guilty to g lesser lncluded oﬁenqe

~_an. accused me%g’l L 8, 1ot gu,lﬁlt{ to an alleged
€

References i S ) SRRIUTE
Article 89 (a) (8), vomy U
Paragraph 39b(2), MCM_ 1969 (Rev1sed
edltlon) ’ S 0L

tlesi

,,jl?aragraph B3d (1), MQM, " 196% ) (Rewsed
ax edition) . - R P TR
-f’Paragrabh 65a, MCM 1969 J(Revised edl-

1043 tlb & AV R

-q#aresra;ph To, MCM, 1969 H@med odi-
‘Jﬁll'ﬂﬂn) P Tt 1 ERNTEN PE TS
‘HAﬁbendix'Sb{ McM, 1969 (Reva-sed e‘diﬁmn)
‘gr H 2748, AR 27-10 (0 i
i ,ﬂnagxapﬁ 2:19, AR 27-10.((3k anee;ﬂ)u
willhived States: v. Thompson;: lldUSGMAs 5
28 CMR 229 (1959) ol

ffi‘i?‘:}?t:‘l Anﬂomcemént Of F Mdﬁdg ‘to Cou’rt
. Members.. s _

F‘l)i'

......

? H t;mal before 4 cburt W,E:h mémbers, ‘the
15 a and findings | shou&) atinopnesd to
the mem ery at the app prlate point in the
%rm ‘using, the followirig procedure;

MJ 1 The acctsed was 'arrangned ata’ session
of' JEhis 'Br!al condiictéd on’ (date) }theut
e prefénce. of the miembers. [THe pp;a &oiin-
sel, will . pow.. ‘distribute fgopieﬁ,,} f:\ syhe
charge (8) {J;:At: that; time thekapau&ed @mtﬂred
ﬂhe following: pleas s+
p géplgméd to° t{}}e ace uggld

é t 1 l} ? } ) ){ﬁ?
58, wfagu?nw 8 e&ﬁl 1l
mepning iand -effiect sondodhadin
.. gl oot 8 OBy R0 S

hen thb-sideused: pleads not-
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I accepted the accused’s plea, and'in accord-: proceeds as though the accused had:initially
ance with his plea (a) finding(s) of Guilty. gleadg:g 11313 glglg, asggﬁgeséng; Iﬁg ?ESt
. Snecification: e entered an e Jpossi urs-
[of (all) -(.the) .Specflﬁcatlon (8). ‘ang tive instruction must e glven é c()urt
Charge(s)] [of Speci cation(s) . ~— (and. to disregard. the prlm‘ pled’ ‘in y ‘Btibse-
—), Charge , and of Charge ;,_‘_] ‘quent’ determinations. ! However ‘whénthe
(wag) (were) entered. ' C military judge considers that: thefximpact of

“the prior guilty plea cannot, be ergdigated

If the accused’ pIea.ded not gullty to’one or from the minds of the court mﬁlﬂb c’}'\f \,}pr i

more charges or spec1ﬁcatlons the follow- evidence hag. gen TecE ived
1ng instruction should be given:. tordinarily-be ineidriissible prior to *ﬁﬁﬂings

; : findings b : (eg, pre-sentence evfldence o‘f pi'evmus
r: oo cout b advmd o ndngr by 8 PSS S T

be mamfestl appropr
gardmg the: Charge(s) and Speclﬁcatxon(s) y PpYOpY w‘tﬂ

of which:the accused has already been found  ~Reférences: "o 'h “,;ﬁ é Vi

guilty ipuksuant to his plea.. Findings will be aragraph 70b B 9*‘- év sed edi-

required, however, as to' the Charge(s) and P tioi) P MQQM::E ,]’ 69, (Revi

Specification (s) to which the accused has . f

pleaded not guilty. The trlal wﬂl now pro- ‘Appenﬂlx 8b MCM ”1939 (Rgvis d ed11:10n)

ceed. . United States v. Casastt,’ 11 ?é‘ g A 705,
" Note 1. 1f sevei‘al‘bffenée's are alleged but 26'CMR 521 (1960) o ey }sm y

the accused has pleaded guilty to less than .2 .Change to AR 600- 50, 18 Allsllﬁ&i;lﬂ%

" all of 'the specifications' and charges, ‘the i
military judge may be required; in an ap- Some <questions have been: raised corfpenning

dgecutions for violation of paragraph:i8.1,
_propriate case, to instruet the court, that ad- prgpequtions for viol i e uge, GOsS

missions implicit in a plea of guilty to one AR 600-50, which proscribes,the :uge, posses-
offense cannot be used as evidence to sup-  sjen-qribransfer of drugs found 1% the Secye-

port findings of guilty of an essential ele- tary. of Heaith, Education, anq Wﬂltﬂanef %0 be

- ment of a separate and different .offense. m-ﬁgrgmng or to haveapo en ahlwe
. Additionally, the military judge should in- % Soniive the. responsublhty ‘OE P{E&, ?1;

sure, by appropriate supplemental 1nstrylc-
'~ tions, that an accused is not otherwise prej- 1{9{01011 of the list of suc }'ugﬁ ?«?i gen
udiced in his ‘defense of a contested Spe‘cl- tranb erréd to the Departmen 9 ll

fication by a.- plea Of gullty to another $ arlsen concernln t 00
offense. GATE B e 1%1&{ .6f the proscriptioy ? aint
Eefote or qegulatmn The I-I
iént Sith %lged by 5 Departiditt
appears lﬂ‘i}é d 4t'21 CFR 320 51%
' 14842‘(1968) The répladeft
list by “that prepared by "
Justlce has been acknowled
e  AR'600-50, 18 August 1969’ %
S depiilation ‘o defitig
o cluding those ligtedl!

‘after findings, any mai‘tef}* ineons
a plea of guilty is received o¥'iP
from any K matter recelved
gu1lty was entered im ]prq ‘
tary judge shoyld call 5e '_;,"%

‘the attention of the aceﬁ and hit

and condiict such’ furthe ' :
.. providence of the accused’s: aple@ ey
., 8aky. under, the circumstances., ;n, -
..Cor rad ictory, matter is clari ed 0! @,ﬁ

with the ﬁlea, or i3 volunta¥ily" vétehctE

‘(eg ., comnitent by defense counsel in’avgtt  ing distributeditohid Al
“-ynent) ; “the- plea’ of . guilty: :should {é At able’ shortlw JAGJ’\W'
dra,Wn and.a plea .of not guilty; «su}bstmﬂtad' e eshiague, 68
.. therefor., Alse, if findings: of g@ T

Note 2. If during th trlal e113 e{l

tice in. the, currentjhﬂﬁng. '

oyl
05 sgp 1969

o % b‘ll,u
announced, they must_be revoke

4 tT!Gfrf '1(5 [ : Ll
B RPN A ot ﬁiﬁ VI CLA;MS&; abgot od YR R
egard, although any 1ncon318 -
* warrants inquiry, an otherwise” proy 8&‘1’{‘, (r lil;;d,em_l imé&ié%g&%&é _,;Becovery Aet
. {) 3 y

lea should :not be wet aside "unlegsigueh: ] YULER rri O ﬂﬂ \Fhe, Department
glatter negatives accused’s guilt1f the twial  of Justies hasiitditenthe Lot Rranchy, Liti-




gation Division, that effective 1 September
1969 the new rates prescribed pursuant to
Executive Order 11060 applicable to the Fed-
eral Medical Care Recovery Act are as fol-
lows:

Hogpital care per 1n-pat1ent day——$53 00
Out-patient vigit—$11.00

This change in rates will be published in the
Federal Register and as a change to AR 27-
38. JAGL-T, 10 Sep. 1969.

VII. ‘MISCELLANEOUS.

‘1. ‘Assignment of EM to Eighth United
States, Army. Staff Judge Advocate are re-
quested to forward, as soon as possible, two
copies of orders agsigning enlisted personnel
(Legal Clerks—PMOS 71D) to units .within
Eighth US Army. Such orders should be ad-
dressed to the Staff Judge Advocate, ATTN:
SSM, Eighth US Army, APO San Francmco
96301. EUSA, EAJA, 12 Sep. 1969,

'2, 1969 Manuals, Binders, ‘And Dividers.
All active duty judge advocates, reserve judge
ad\rocates, and legal personnel are entitled to
an oﬁicml copy of the Manual for Courts-
Martlal 1969 (Rev1sed edition). Most of you
should have recelved your copy by now, in
addition to the maroon, three-ring binder
which accompamed the orlglna] edition of the
1969 Manual.” a

If for some. reason you. did not receive

19

your new Manual or ,bmdgr, please contact the

Pam 27-69-21

Publications Division of The Judge Advocate
General’s School. For your convenience, sub-
ject dividers are also available from the
School’'s Bookstore at $2.60 per set, plus 2b
cents postage, JAGS/PB, 25 Sep. 1969,

By Order of the Secretary of the Army:

W. C. WESTMORELAND
General, United States Army,
- Chief of Staff

Official :

KENNETH G. WICKHAM
Major General, United States Army
The Adjutant General

The digest topic and section number system
employed herein in keying other than mili-
tary justice matters is part of the copyrighted
digest system used by the Lawyers Co-opera-
tive Publishing - Company in Dig. Ops. JAG,
CMR, and USCMA volumes and is used with
that company’s permigsion.
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