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III Grants and Certlﬁcatmns omevxew

1v. M:htary Affairs Opinions. :
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I OPINIONS' OF THE UL S CbU?RT OF MIL-
CITARY APPEALS.  © .'¢)

1.8 MC‘M)‘ O’Callahah Paﬂrer Con-
sidered. Cpurt Martml Lacketr yqdlptwn To
Try Accused; Hor. Offense Of . apnalq Knowl-
édge .\ When. The: Crime Was Gbmmitted‘ Off
Base, - E‘Ven “Though The WVictitn : Wik ‘The
Daught r’ Of “"Another Servicemdn. " Uited
States v, . Hetiderson, 'No, 2&,158,{_26 ‘Sep.
1969... Accused was. convicted. ofmtw__ specifi-
cafiiond ' ‘of 'carnal. ‘knowledge.10f 4. fetnale
under ‘the age’ of ‘sixteeti’ - (eu‘t *”120’ iiThe
Court, granted review’; to (iete mifle ’ e’ valid-
ity of 'hig conviction, in” 1ghf; é ﬂthm
v, Pcwker, 395 U.S. 258 (ili969m‘éponted in
6913JALSl) ,H\, 7

’Iz‘he ewdenee reﬂected tl‘lei f’antsé that ‘ac-
ctiged” ey thi ‘fpurteen-year-bld*dahght’ér* ‘of
ariotheg‘ aex“} eman at a, cafeterlafrtl‘oe;etg‘ ,.on
an: Aix, F‘o;:ge beag,pl?hey talked and he yalked
her home.. ’J}hewmet the néxt day and onfithat
evening she wettt! tov s off:base a@ﬁiﬂtnient
Where they epgagiéa i Sekuiad intbrddiige, On
the folle\mng Eem gmtbey engaged m se}cual
mt@rcourse at the: same-pl ace. .. :
Y TR iy s et iy L
o *Communiewtinnsiﬂelating to? the contents

shoﬁld”be addieaged B Tig Judge ?Advecate
General's Sénool SR Aﬂin ‘Chiaxlott vqne,
Virginia 22901. Copies 'bf' he ‘materials ' di-
wested dr this pamphlétwiresnol: avatlable fiom
the 8chooki« This: pimphlet-may bescitedyas
69624, TALS [ pagé: nurhberd] (DA  Pam, 2789
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In ho]dmg that ‘the court~mart1al lacked
jurisdiction over these offenses the Court
sta.ted : :

The Jurlsdlctlonal aspects of th1s case
are sufﬁmently similar to those pertamlng
“in O'Callshan v Parker, supra, to dictate
-the -same>resulty: Only : the' status - of the
- -+victim:ag a military .dependent and the fact
of. their meetmg- 'on-base, differentiate..the

~ two cases, While these factors might, in a
. ‘proper case, provide e necessary “serv-
“igé connection’’ toi “invest 'a ! eolirt-martial
“with jurisdiction'over a particular offense,

. +we do not believe: theyare controlling here.

' "It was not essentlal to t‘helr initial meet-
* 'ing’ that the vietim ‘shall hive ‘beén a mili:
tary" dependent for, in the main, military
. posta: areopen:to the publie; __Werknow of no
regason to believe that the rules at Ramey
Air Force Base are to the contrary. In ad-
dition, ~her sarvice -connection:: was - natal
and not legal and, as such, insufficient to
., bring her, @prsonallv within’ the ambit of
"the Iniform ‘Code. Reid v Covert, 354 US
‘ (1957) I her testimony at’ tr1a1 ‘the
v1ct1m did ‘not indicate that her activities
_withi the aeeuded were in any: manner: pe-
.. mised.on. h;f .gtatus as .a serviceman. She
fully consented to both acts of mtercourse,
“willingly & opera. ted therein, and replied“in
 the affirmdtive “when asked fby defenge
...counsel:-if-she knew. ““it was going:to adeur
before it did occur.” The, incidents ¢ame
;Jto llg t durmg an mvesttgatl,g,y}l fo. locate
her when ghe ran away from. home. K
~act ‘of “unhing ‘awdy’ htd d e ebnﬁectmn
with'theaceused: op theit’dactwitxee* to:
.gether U b

‘. Bince! the of‘fenses oﬁ;whmh the aecused
=,vvae rconvieted, . warey, not.i!'sexvice connect-
ed,” the court-martial was without Juris,
diction. to..procéed theréon. O’Callahan v
,;.Parke.t'msllpm subeayalso  United: States v
o Bonygol® UREMA 40 CMR —: 519591
igeeted. 69022 JALS 8] . o
~‘>Mcbrdmklyb,mthe :decision: of the: boand*df
ﬁe‘\fdé’w qwas eversed ‘and-the" charge and ‘i3
specifications ware ordered dismissed}<¢Opid-
ionn by Judge: Ferguson intwhich: JudgenDags
déth eenevrred,) ovolin b chBosontd o uakei
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Chiéf Judge Quinn (d1ssent1ng) would
have upheld the exercise of court-martial
jurisdiction over these offenses for.the rea-
gons set out in his, dissent in Umted States v,
Borys, supra, as well as for the reason that
he felt that the offenses had mlhtary sugmﬁ—
cance ‘

L3 (8 MCM) O’qulahan . Parker Con-
gidered. Court-Martlal Has: Jurlsdlctlon Over
Offensé iQf: Garnal Knowledge . When' - The
Crime Is"Cbmfnitted On ‘Base, United States
. S’tmﬁh, No. ‘22, 180, 26 Sep 1969 Accused
was, conv1cted of one specification of carnal
knowledge.of a female under sixteen, ‘at-di-
verse times between B October and 14 De-
cember 1968 (art. 120). The Court granted
review to determlne the. ya,hd1ty of a;ccused’
conviction. in . light of O’Gallwham.m “Porker,
895 US 258 (1969 Teported in'3691i13 ALS
1) : fe

The Court noted that thls case diﬂ]emed
from Umted ‘States v Henderson, 18 UiRiC.
MA =, 40 CMR. = (1969, digested
supm), masmuch as aceused, in: . thls case,
had: ,sex.ual intercourse : with . hlB vietim - at
varjous loeations in on:base houslng “Hender-
qon’s: éﬂ'ehqeé, 6n the: other hand; occurred off
bas'e._:., 'he Qourg sta,,,,d‘,that “[t1his differ-
ence. is a- v-1tal ~gne for;as we have noted in
other casesi s, ~4+tHe need to maintain: ‘the
seéhmty of“b. mifltary ‘host’ ' (O’ Callahan v
Parker, ‘supra, 398 US, 4 { phige 2‘74‘; 15 suff-
cient, to vest in the cou;;,ffmggﬁﬁ],g,ur;gdlptgon
to: try. this: offense;” (Citationsomitiedi)ix

Accordingly, the decision of the ‘H”glj'ﬁ"{of
review was affirmed. :(Opinifn byidJ udgé: Fer-
guSon in which: Chlef J udge Qﬁiﬁ&‘f ’ﬁ‘hli Tgﬂge
Dard ;concurred) o o 6] m:htb

g 3~--(3; MCM): O’Callahan .t Parker «Con-
sidéred. CoﬁrtaMartml ‘Lacked Tuniﬁﬂiéﬁon
Over Accused Who Stole ‘An’ * Aviteaobite
From . An - Off:Base - Automobile | Lot . Uindted
Sthates: ﬂ'ﬂ‘;-;R?:;e_hl&,'{ No:: - 22.040,:26 ‘eSe:p.thQﬁﬂs
Aceusedi:waizeanvieted of - the -theft - ofan
automobils, theproperty.: ef: Colanial Moter

Sales, Oceanside, California {art:121:). EI?.-h’e__::

Court granted review to datermme the vahd-
ity of his conviction in light of O’Callahan v.
Parker, 395 U.S. 258 {1989, reported in- 69-
13 JALS 1.

‘The only information concerning the of-
fense was ‘contained in the action of the con-
venmg authority. This r&port 1nd1cated that
accused took the automobile from an off-base
automobile lot, drove the car for about one
day, and then parked the automobile on base.

In holding that the court*mart1a1 lacked
jurisdiction to try thls offense, the Court
stated: H . : -

., It.is apparent that the offensg of larceny
was committed against the. clv1han com-
munity and, as a consequence, the matter

. Was triable i gheourt.s of: the State.of
":Callforma 0 an v, Parket, supra, See
“alsd Uhited Borys, 18 USCMA
e, 40 OMR S ‘[wwﬁdigested 6922 JALS
‘fl'»:.3] The: only peséibla:tseérvice connection,!
.88 reflected by ther conyening authority's
_summary, that, nug}ﬁi‘:, pg found.is the subr
‘sequent actlg “of, fhe . acc ged. in brm i g
‘the stolen property on'B “Whl]e it m1g
“be contended fth \'Hfg‘)aatléne reompromised
. “the secumtyl)gzﬁfwwﬁllthﬂaﬁylpost” {O’Calla-
han v, Park jsquaﬁ 895, US;.at page 274),
do .not: hel eye’ u;,thls case .it is
_‘sufﬁcm t “.‘ '_al* he’ court—martlal w1%1
'juhsd'ietlo i} ,y é aeduéed for the o
fende ob lafbet

)’w:a

When the automobile was taken ffom 'tLé

: uSﬂd\'camlﬁda the: crime: of larceny. was:¢om-
{E,ﬁ q,J g,a@;icmo% was. ’(:hexzeaupo;;lz vesked

here is si

e %ﬁ ‘% 3 hrteny' was :%g:{lﬁﬂﬁ}y}}*
ha ﬁh@b’ea ast “subSequent ude 'L GEA the
i vbhmlérwvas&ﬁmrelevamt to- thenib?room@tﬁ thé
n&hﬂll offenge. . We . take, n@d?viﬁm%n

mbs-%%x&q xbrmgmg 01, st
i y ase ]S a
“‘ ial’ That"
have to be leﬁ for resolu iﬁa'ﬂ“ﬁl"dﬁer

cage. We do hold that under the circum-
a)ethmeessoff this -case;lit isvindufulsntto vest

ig e%a]mqouxb*martw WWW dietion.
llahan ﬂtﬁﬂ V

b BRI o "-a} ’xs;m} JOCYS i

moAtadidingly,: the: decidibnwofy the boﬁmdnm’
EEVIeM YWas veverSednamlumh‘érbﬁaﬁge dahdsits
dp’bdiﬁcamibn Alsmiissddro Ouiniidric. byl Jidgd

_ Ferguson in which J udge Daarden concurreﬂw:)‘




2i:Chief: Judge: Quinn . (dissenting) - would
have - sffirmed ‘the: deeision :of: the board of
review for the reasons het:out in his dissent
in United States v Borys, supra, and United
States v, Henderson; 18 USCMA e 40
C MR — (1969 _dlgeeted supra)

Atedy (8 MCM) ‘0’ Céllahan v: Pabker Con-
gidered. Court Lucked:Jurisdiction Over At-
tempted Robbery: Committed /Ot Base, Where
The Force And»Violenae 0f:: A Robbery
Charge: Were:Committed: OnsBase' The Court-
Martial’ Had Jurisdiction:: Tnited :States v.
Crapo,~. No.+ 21;866, 26 - Bep. 11969. ‘Accused
plead guilty tdioneé specificationseach ofr being
absent ‘withdut: leave, robbery;iamdrattempted
robbery: (artsiv86, 122, andi80; respectively}).
In this:appsal;ithe: Court -waspresehted with
the “iggue- of «ivhether accéused: coitldiwbe . tried
by court-martial for the::erimes!ofrobbery
and attempted robbery corhmitfed . against
civilians when the local courta?\%l}é dben and

functlonlng ‘
! l i h

The aCourt ﬂrst conmdered { fthé&s ati!em@ted
robbary:of a eab driver committadith Geattle;
Washlngton “Tn holding th'atf‘r,tihi?n kourb

r&gﬁ%g}}{l&cﬁd@& o ‘1% ; éﬁf&‘m ‘overl ; 'tlﬂs qlra,nge
Rt fu%m gageon gl rearaloiv ok aniini

T Here.is. Ao -evidenterin this revond dhitrthé
-1offensehhadmnwimllmw Imnlﬂmneembhe
than the statys: ;

" of the arme g
Since the couf"n ° 0
“toli have 6ognizénés ]

.. apparent: that ithe: edumtimﬁnﬁia)l&sw hi

‘ Oﬁt Jurls]glciixgon to“m'ul: heih 5;
. ahan v Payker . .. 18 2h8 ¢
reported in 69-13 JA ?‘E‘a: li%ﬁ ) %f’f;
“United States v Borys sk \é s 6%
Stedh

iy 40 JCMIR (1969“i ;
h -:JALS B)Fai s vt on ot mekiaihi

"f'he Cour‘l; next ound howe%;f"“ifg ‘%Wﬁé'
facts surrbuna‘ihg“ﬁﬁe robbery of ano i
Ariver, L
by the Coﬂrt ' altRo u gh’ "the’ aqtual ta,kmg df

L’s imoriey océdi‘}:ed m thé eivillarf commtmw

ity; “the asbault Al 10t ard Viclende' Hiveet:
ed" agalnst the lelbrdriver) dnd elefents of
the:rébberyy took placeibr asmilitary reserva-
tion: This; | in: » the "’ Courtishropindon, was.a

dlcta ci‘é, 1ff€renf result Aélﬁ ?fg
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gufficient basis -to -sustain: mihtary Jurmdlc-
tion;” O’Callakan UE Pwrker, sifpra. e

Accordmgly, .the ﬁndmg of guilty of at—
tempted robbery was reversed and the charge
d1smlssed 3I‘he Court of Mllitary Rev1ew may

reagsess the sentence on the- remalnlng find-

mgs of guilty or. a relilearlng on sentence may
be ordered.” (Opinion by Judge ‘Ferguson in

whlch Judge Darden concurred)

..Chief Judge: Qumr i (digsenting)- wouid
have affirmed the decision of the board. of: re-
view for the reagons. .get” :6iit.in. his: d1ssent din
United States v. Borys, supra. s :

B (8, MCM) O’Callahan. v. Parker Con-
snder;ed. Gourt-Martial Has Jurisdiction Over
The Offense; Qf Wrongfully Appropriating. A
Civilian-Owned Truck. When The Offense Is
Commifted On-Bage. United States v. Paziao,
No. 22,280, 26, Sep.. 1969, Accused, in aceord
with his pleas; wgs,eonvicted of being:absent
without leave, deserfion,, and. wrongful ap-
propriation of a truck (akrts.. 86, 85, and 121,
respectively)i f‘I‘h%“Cﬂﬁ‘ﬂ? ‘gramtetd ‘review’ to
determine the Vali‘(ﬁty b hiéteUantlon of the.
wrongful: appropriati‘éh ‘of the truck, in light
of O’Callahan v. Parker, 895 U.S. 258 - (1969
reported in 69- 18 JALS 1.

+In holding that “b‘he court—martnal had juris-
diction;over this offense; the Court: statbdtfs

- While it is apparent:that the: erime; was
o commatted againgt , a.ceivilfan, gnd:-that
seivilian property: wad m{m]:v d** the offense
oceurred on- the Presidiorot, Jan Frangisco,
g military., reservations: Mmlem hege:, cir-
mumsﬁancea, iwer are ./ condtraified to vhold
-»that ‘gincerthe orime duree:bly @ffected “the
seeumyuof 2,1 Titw %g& PO Gallahan
A, J08 S, @it page:; 2T4)
rBEA fgustam military
@poﬂﬁm

v};\Parker, supra.
itedrStatest v G’r&po, 18 USCMA
B —y ! lges su;a'm
40 Q 1369 digested ]
by n%!,m fI FY‘
l or.

L lfé" 1 lof the board of

’“6‘»“‘3@";&‘_ (i b@ﬁccdlahan B, Pmrker (Eon-
auhb-Marsial :Lacked - Jurisdietion
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Over;Sodomy :Offense - Cominitied: Off-Base.
Court-Martial :Had Jurisdiction Over Offense
Of Sodomy Commltted On-Base. United
Stateg v. Shockley, 'N©. 21,667, 26 Sep. 1969,
Accused was conv1éted of one speclﬂcatlon
each of sodomy and" commlttmg a lewd and
lascwmus act (a.rts 125 and 134, respectlve-
ly) The convemng authorlty dmapproved
and d1sm1ssed ‘the conwctlon under ‘articlé
134. The Coiirt granted review to consider
thevalidity: tof - aiccused’s conviction for: the
offense of Sodoniy im:light of; O'Callahan. v
Parher, 895 U.8. 258 (1969, wreported in -69-
18 JALS 1), w00 o

“The record containsth:the testimony of ac.
cused’s stepson to ‘the effést thit ke and aés
cused engaged in ety of ‘afial ‘and oral! tophl
lation on’ diverse “cecasions between ' June
1965 and August: 1967. ‘The' inéidents ook
place "in’ their offtbase residence and contir
ued after the famlly n‘leved lnto governme‘ri‘t
quar{ers at Gamp A]len . o

‘;n'ﬂ

The Gpurt first concluded that thexoﬁqhse
of sodomy committed off\base was not:‘serys
ice connepted” within . the ;meampg af;@l((‘mblr
ahan v. nPﬂ/rke'r; supm -

The Court, however, reached a d&ménf
conclusion withsxeferenceito! the offérise adm-
mitted: et\.eGamp}Al-lene.azthuCouﬁt 'Sbﬂ(ﬁ&dﬂid-'}j b

“Camp Allen {54! Govertitnent housliti srea
" located: withiln: the:: cémﬁbhe}!a ofotheniNetial
~Base ‘at Norfolkil Wirgintmu: As% S;mhwghe
“military are’ chaviedd:
“security ofthat ated] "TH ﬂ"?ﬁaé%‘.ti fﬁm-
ent to vest:in the’coum%a’rms:lp-vu slsdfoti
to try this portion of: 1987
States v Bmiith; 18 USCIMIA ko4 0t ONIR
tUmted Btates viCm 0, 18110 S QAR Ty 40
CCMR i United: States s Pakinei18
f *USCMA ~i, 40 C'MR ik [1969ua111xmgested
iy v,g:u,pra,] st ”?_ ;!’11; ogll..

The ﬁnd1 ] of gullty of sodomy cp
oﬂ" aSe wagieversed }’fhe Court’ df“MﬂTgﬁT
iew ma seSs the senteﬁée‘ ot 44 i
pasis” of tHe' ﬁﬁ'ﬁﬁmg‘ ‘o guxlty of sodoﬂi?a i
Camp Allen, or & rehearing oh ‘sentence

be-ordered: \ (Opintoniby Judge  Fergasonn in

 which:Judge Ddrden oateutredi)y s .borahie

mmm‘x 1y ﬁg;.

sion..and. .usevof;. di!f!ﬁﬂf@zﬂﬂdw

~iChief « Judge . Quinn... (dissenking).:swould
have affirmed the decision of thehpayd. of yes
view .on:the ‘bagis of his. dissent -im: Enited
States v..Borys, 18 U.8.C.M.A.-—, 40.C.M.R,
= (1969; digested 6922 JALS.3). - ...

7. (8, MCM) "0"Calldhian v. Parker Con-
sidered..-Possession And. Use .Of: Dangerous
Drugs: Is “Seryice: Connected.” :Court-Martial
Laocked Jurisdiction: Over. Change . Of :Unlaw:
fully i Cdrrying . A Concetlled: Weapon.. United
Stotes wi: Castro,.; No: 22,046,126 Nape-L969;
Accugad-was convicted of: four $padifiestiens
ofi-being absent without leave, two  §pecificas
tions! of violation:of a-lawful general; yegulas
tion hy: unlawful. possession of barbituintes;
and-one specification of unlawfully) ¢aryying
&:conoealed -weapon (arts.. 86, 92;::andd134,
pespectively ). The .Court. granted- review:io
determine . the wvalidity of: aceused’s1Bonvie:
tien:dn light of O’Callahan v.. Parker, 895
LIS, .268 (1969, reported in. 69-18. JAI’;‘S;&’}“

HOH I

Initially, the Court stated that’ the oﬂ?ense
ofibeing, absent without leave was ungligs-
tionably “service -connected?” and.. comequent-
iy not w1ﬁh1n its: gr.anthof rev1ew

Next the Court consuiered accused’ sCORy
viction for ‘violating the general reg'ulatigt‘l
fourid inipar. 18.1, AR 600-50, 29 Jun 198,
amended 15 May 1968. This regula,tfieﬁTEOr-
Blds ‘the, imlawful } possesswn ‘of certailiiid
Spec1ﬁcelﬂir barblturetes and a,;(ng:he _!m!" o8,
both of which were, found-on..aecy n.:-?"!i:,h
tmne. he was taken 1nto mihtaryr -::"

(*Jt?urt the eXlstence of 8 gghe?é
declgrmg Specified  conduct’, Q "
does; not, stan gmg alone, per;sggco;
diction on a court-martial: to. hry{f
of its violation. The condi et ovosd
1 )muet be “geryip ¢ cgma _.riru‘__ i

gleanmg of b’Caliaﬁ”‘
{wfas nqted 1n Umt

SiMA, 528, 24.1@M§ Hilis
efvgn,l;the”Ceurt s of,. mgﬁw nleg

“health, moralenandefivasgm il
song:in- thesa;nmedafbm W;@W ease’

. 3
'
|




the Court dited -Tinited: States v, ‘Beekeér, 18
U.8.C.MA w240 C MR, 2u:(1969; digésted
69- 23“.TALS 1) for ‘the pro’positloﬁ that “the
regula,tlon proscnbmg such £0N uct 1a]‘l'lether
on or. off base; relates 'to; a.matter that is
clea:rly ‘gervice:: cennected”% @émsequently,

the. ‘offe nses W‘ere prtpperly trlajble by. court-

miartial’

{I?’:{ 5 I
. Finally,, the Court,, congidered, the Echarge of
unlawfully carryingra, congealed weapon. The
Court firgt stated, thah%@ll%dt wag frue that
aecused’s possessign: )OWeJ,Wappnr .only be:
cpme known atter} a@!};ﬁﬁ?ﬁd 8, United
States Army hospita higpresence; there was
not voluntary. ; r The ig t;d,[[m igated that after
accuged had | ﬁlﬂfn) wedyinfan, sutomobile
accident in 8 b;shihgto‘n, the Seattle
Police Dap:

gﬂlﬁgﬁi iy é‘ﬁ( Hi?ﬂ ‘over 'to’ the
Armed*?‘Fdi{ gl @R\ ,ho ok him to the

Army o’? ﬂlh’i’f Kéldifig: that ‘the court-
mattialdidbdiotehate Jurlsdlction ‘over 'hhiq
0ffénse,%l%é“@8ii¥ﬁ’ tibated : ' .

‘Wathaye ho doubt that the need to main-
~taiaiAler: secunity): of -4 military post”

1 (P 45k Im ’-Pa,rkar,, supra, ;3956 US, at
HAER TR ) g e% e Congresg of the
' ‘- R 3StaN L@ﬁﬁ ght ‘to prosc:rlbe ‘the
~HEh 0 ¥ ﬂ’d hén it occurs within
SIS pletoai military establishment.
5 Ut i an%bances of thig case; how-
L @VeL eg,,eve th,et the offense . is
m%m E1[ % er - the Uniform
M OoUE, L1y “offense coghizable in
"‘the"-*% iy Bté of Waghington, it

shoulv&li?h‘é il gded ;ile,l@"(}allahan v Parker,

afies v Borys; 18 USCMA
] ? d1gested 69- 22 JALS

supra,;, w‘ﬁ '
A 3] :\reﬂl&gﬁﬂ Heryry

Adcordirfély‘m #8cd é‘e‘ﬂ’g “”donviction “dnder
the’ Aa’aatioﬁwfmeﬁ&. fofllg ieversed and the
charge ahd ity P *H “Were ordered
dismissed: THE CHlHY ity otk Review may
Tedssess’ ‘the séfifd @” B8 Bdﬁ §' of ‘the re-
thaining inding§ o@ 207 ﬁihibn by Judge
Ferguson in whiclt*¥Jii 4R 'coticulived’ )

-1 Chist: Judge Quittbigenbursitiein part and
dsuentiniy  in part)tsliButriiherigiimed  the
ebhesaléd - weaponthaREPYE s oldelli gy the
datigerous. drug charey onttharbuaislos Uit
‘ed ¥ Stabes 0. Tobimpi1 Tl SyeiMun . 825, 488
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C:M.R.: 423 (1968) - and Umted States .
Beeker, supm ‘ :

8 (8, MCM UQMJ”art 123) 0’ Callqhqn
“Parker Consmered “Coiirt-Martial ' Had
Jﬁrlsdictmh Over Thd ‘Check *Offehads ‘Where
The CHebKS Were' Cished On-Base. ‘However,

CourtiMartial "Backéd  Tirisdiétion Over Bad

-Check Oﬁ?éhﬁé Whére The' Check ' Was' Cashed

Off-Base, Umted States v. Willtams,' No.
22,176, 26.%epy »J&ﬁ9 Agcused .was_convicted
of one. specification:; 0f o willful - disobedience
of an wnrdenof his su{pemor .officer.;and three
specifications of uttering checks. with :intent
to defraud, then. knowing, t‘hﬁt hedid:not or
would not have suffici ent fund in or credit
With thé" bg;nk for the’ payment iﬂereof in full
pi‘éseﬂtﬁient (ArE 00 and 128, réspectlvely)
Thé Gbur‘t”’é'ranted re\rleW o, détermine’ the
Viilldlty of accuéed’s convictlon ﬁnder artu;le
128" ht'of O’Callakan v. Parler, 395 us,
268 (1969‘ ‘eported in 69-13 JALS i)

nh A g AL :

The evu;ences reﬁeeted that two -of . the
checks  weretgashed tat thé: Fort: Bragg Con-
solidated. Exchengsudotated. on' base.. These
checks. ‘were retutned: te.«the -Exchange, un-
paid, with.the :notation “account closed.” In
holding ‘that the:court-martial had Junsdmcf
tlon over- thesemﬂ?enses, the Court stated:

Inasmuch as the uttermg of these D&r_
ticular checks tock place on base, and cash-
ed. at the Fort. Bragg Consolldated Ex-
change, a governmental agency on the
base, we believe that'the offenses “were
- ““gervice connécted” w1th1n the meaning 'of
O'Callahan v Parker, ‘supra, and-that the
court-martlal had. Jurisdlc‘ﬁlon to try “the
. accused. . T N R

a A'Tthufrd eheck hmwevér, presented the
Oolilft with! a-different problem. According
t0:ithe! évideh@éu ‘aecused 'wrote this third
checkitd & groder itotsatlsfy his account:'The
Court i hcﬂd&ﬁg that: the court-marital 1aék.
odi Jﬁﬁiéd?ittitiﬁ Kk elr thls oﬂ"em;e, sﬂated
e [{i‘y (TSI SE 0L LI T
The offense. e;fﬂu,ttermg . Wtook place m
the civilian commumty and a civilian was
by vzctinm&ed d;he by. The offense was triable
.in the ECNﬁ rth. xCarolma, Under the
ratlona shan. v Parker, supra,
~this- oﬂ"ense wag ot “‘sérvice "eonhectéd”
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: andy-Hence, ‘the court-martial was Wlthout
Jurlsdlctlon to preceed. . - ... .

Q.ccusgd’ convletxon rplatmg to the th1rd

. was- revg;rsed an@f he  specification

orSeraed;_ drsm;s§ed Thp Court_of Military Re-

view may reasgess the sentence, on, the bagig

of the emaining. ﬁnd;ng,s @f g;ulgty Opinign

by Judge Ferguson u; whmp; Judg@;bamen
concurred)

Chiefi J udg’e Qudnn (dlbsenting") WOuld
have?afﬂmmed ithe decision: of the: ‘botird of re.
view! oniithe ‘bhsis: of “his -dissent ’fﬂr ‘Umted
Btates v. Borys, 18 U:L:CLM. Av —iy *40 C M R
— (1969 dlg‘ested 69.22 : g

0. (8, MoM),” 0’ Calla
s1dered Coyrt-Ma, tfaf a,p}gq urrsdrctlon
Over ﬁurglary An} Lg}g%y ommxtted Oft-
Pog; Umted States. v, hmdfer No. 21 6§5,,
26, Sep. 1969. Accused, while in an, ‘absent
Without leave. status, allegedly committed thg
offenses of burglary and larceny (Additional
Charges IV and V) for. which He ‘wastidon-
vieted by -a: genéral court-martial, alongwith
charies of ‘absende without: legve and- ~BgeEps
from-lawful-confiiement.: The Court+of:Miljs
tdry “Appeals .granted 'review to determine
the validity of: his: ‘conviction for: iharglaty
and larceny in:lighti of 0 Calluhwr wiPuarkew,
395 U S 258 (1969 repolrted in 69 18 .]A]?JS

quker Cﬂn-

1).

A stipulatlon o sg;ﬁﬂ I s
ing ihformation:, iil g Kop ot
Charges IV and V g é fg !
and mevate B :brokep ) ﬁ}:‘ W
located: in Beleville;: =1\'Iml?ia§an*;'!y ams?b‘gle.
property worth-more than ; $50:00. _H"dﬁyw
later, ;aceused. and B .stole an sgutypidhile;i in
Ynsilanti, Michigan, belonging;thiy Subssh

guently - that,.same ;day-. accuaesiam),@' i@;{gtojgﬁ

property-of & value of about-$250,00 from, amr
ofher individual, Aceused, and hiscomp

were arrested by, an officer of the:. Salmélm

lice Départment, Saline, M1ch1gan while’
mg< m the- stoleSn automobxle g

T g

xtiIn holq'ling tlfb:t
f;iilriédihtib Ver'ithe burgidry‘ hqﬂ T riéénw
ihd’ Caqr;ysfé,@pd PR

S reat 1‘¢ 1 NI
hé counvum:airtiajl fl“ﬂckedf

°
Binceé: the offenses: designated: Additionsal i

...Charges- IV and V. were; ‘gognizable: in :the
. courts of the State of Michigan ,and. the

‘cireumstances surroundl the comimission
“of ‘these offérised Were in® 1‘16 "Wway specifically
- related torthe militaryyithese offenses: were
+‘not: triable! by court. martial.: O'Callahan: v

- farkep, ‘supra; United States v..Bonys, 1

B e T Nfﬁ’-{l i egBaﬁgesteg
- 69= 22 JALS 3] S

* Adcordinigly, thé' finding of Philey: of Ad-
d‘l“:ioﬂa] Charges TV and'V webd bt dkide and
the’ chdrges  and’ fheir épeeiﬁé‘atit")h Frare
ofderéd dismisséd; ﬁ'he‘ ‘Court of MiTpE: ¥ Re:
el may readsetsPthe Yentence ‘S b Dasis
of‘the remaining fifdings of gufltytor 4 ve:
heb.'rmg- may bé‘*o’rﬂe’red (Opmidn B Fudse
Fé‘rguatm i wh‘féh J'ii&?e Dardén conc‘ﬁ!‘i’éd oy

i wil v hankiled n - Foahivng
.iChiet T udge: ; Quipu,; (dxssentm,ge)s Would
h‘ave affirmed the; decigion.: of . the . boprd;of
rgw1ew for the. reagpms set out. in,hig; dip-
semt in [nited States . Borye, 18, U,SiG M.,
—, 40 CM.R. — (1969%9@3'13&1136(1 69-22. JALS
33; : CoeEn datdagoah ea awed

10, (8;!MGM) O’ﬁ’qlla}wmvs Pdrker ‘Con-
sidered COurt-nSuﬂt sl Juriedietion 'Over
(’Jonspu-acy Ch. 15% e?} S’t@té ) f;_ﬁ[a?‘ms,
No. 22,028;. 26f (1 Accused Was con-
victed: of: one apggﬁgﬂ;qd,tion of voonspiracy to
violate - sectionisl 798:@) vand (g),) Title 18,
United Statés’ G”dtleml’lié ‘tharge was' laid un-
der’ article"iBtf : T_'KC J‘ "The “Court grqﬂf:ed:
review, tg cie’c r'qifﬁg ?the validity of, Iusx@pn-
viction; in lightiofy©’ Cal&whan O Paﬁlﬂ%na%

Ua “258 (Il%%fliéported 1n GQJB JAJI}SH]J)
LN A8 hataeaby EHESN

Accused Wag. charged w1th consplrmg h‘dth
another , seryiceman .and with., b9, sTouel

17

nationals . Q. htain, mformatroymﬁ
with the, Datiopal  defense .of %@@d

States. »A%@H%ﬁﬁ #lleradly - plagedy emm
Uments tel @m §9:the, national ff

Jocatiop B NS, Shey, would ba, picke fmm
one,of the Aqrelen nationals, ilu; i siursigsc'

. A8 the f,fp‘eunt noted, Jumacltcmg 05 4i0%
fensea within, the purviews, 008 :
i, cogriizable .in the. Hedenal digirisy ;@urta
and oxdinarily, sthe. magteit, W@mﬂﬁﬂ@w}oﬁ aqried
there: In finding: that ithe: igetktamamiialzhad




/
i
-y

| ./.
B
|

jurisdiction .in this case; however, the Court
stated:

In this case. the documents involved

- waerte 1nner-werk1ng papars of the military
establishment and, while not containing a
gecurity classlﬁcatlon one was marked for
+officigl: use: only; - They were: not generally
.available tothe. civilian. populace, . The
| security. and 1ntegr1 {1 of these documents

" rests exaluswely w1t in the nii,lltary es-
tabhshment

i’

Accordmg to the testimony’ of a prodecu-
tion witness, ‘the a})pellant’s wilitdary duties
- - played a. ma;]or irole in his participation in
the consplra,cy "The military members of
the conspiracy, 8 and the accused, were
- .acquainted-with: each:iother from pﬂﬁrf tnil-
itary asgignment. -The accused;hadideen
previously. asgigned to S H, A P Ewﬁeadf-
quarters  in; urepe and at t E
of the conspirhey he was attend 1,

_-States Army:Signal School |

reseptatives inquired, into,,
) pﬂ%?rge of his duties., Throu ;#%
*Spi’i*ac:}P the' aceused, accordi

ing ¢lagsified .information. When rea.smgn-
ed‘e,t MHonea,; he told the witness 'that he
would attemps.to-develop contacts. there,::
Ung e,rgﬂ % Wsﬁances of this case,, ,th@

Court foiindrithéd sharpid- offense to 'be: “sdrv:
icé connectsdy 1ﬁlllilﬁft:he meaning of O’Calle-
hwn v. Pmk@ﬁ,; i

k f@i&m‘éﬁew was' afﬂrmed

L (UCMJaili:-'” fa

mitﬁ" : <ok

tated Revei'sal
1969. Accused was convie Y

United States o,

of duty . (art. 92)-1lntqrme@lﬁtﬂmmﬂht%’auf'
therities affirmed his conyighlghy bow nois

ok ':[l];felsp.emﬁeatlonx ‘nndertther fdlﬁﬁb‘é‘ o
thatirpacoused: twilgully failed 4 M
walkihis: post < by: sitting : doswiiy ;‘ '_ '
nagkty The C@uxt, oweven, foundithbiRaedrs
devoid-of evidence that would sqstéiﬁ’éﬁﬁcﬂ‘

ro-'_
‘wave ' supéf¥isor  course at thé" *'Elﬁ‘itéﬂ_.‘
<o Befopé dnx
. cludmg Jbimein:, the conspiracy,  the ﬁev,tet'

buriensy dought’ to Fecruit o’chers‘ftfom ?Wffll*rﬁ"‘
‘the Army who might be: sourdes fomdbtais

‘&Aémﬁding‘ly, the decic.

(L
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allegatmn The :prosecution :established that
after accused was posted as: a gentinel he was
found off his post, by the Officer of the Day,
and, apparently asleep in a bu11d1ng As the
Court noted, in essence a. v1olat10n of article
92 was alleged and charg‘ed and yet an entire-
ly sepatate violition showmg the misbéhavior
of & sentinél leaving his-‘post +before bemg
properly reheved_ was proved: (art. 118). The
Court held that this variation between allega-
tion and proof 'was fatal and necessitated re-
versal of -accused’s convictiolh. United States
¥. ‘Ellsey, 16 U.8:0:M. A’ 455,87 -C:M-R. 75
(1966); United ‘States's,: Datsén, 17 USC
M.A. 852, 88 C.MR. 160" (1962) v

Accordmgly, the dems;en g@f the boa»rd of
review was reversed: and the charge snd its
gpecification dismissed. . (Op;lmon by . AJudge
Dgrden. in which . Chlef Judg& Qumn and
Judge Ferguson concurred.). S ST

12. (76b(2), MCM) President’s Faflute To
Ingtruct - On- Procedire To: Be ‘Followed In
Vitfiig: On -Sentdfice Constitiited 'Reversible
RedopUnited States v: Smith, No; 22,196,
46:36py 1969 When' instructing the court ‘on
the selitetice ito ‘be’ imposed, the president of
thelispseial eourtmartial which. convicted g
cuned: :ﬂml,ed to" give the -éouirt membérs: any -
guidsrite. on- théitiechanics of ‘voting; ay pre-
scribéd in- ‘parhgraph T6b @y, ‘Manual’ ‘féﬂ“
Ceurts-Martlal'ﬁUhlted Stsites 1961

Re.lymg on Umted Statea @(nJQ(m&Q?h' 118-
U.8.C.M.A, 486,40 C, MR, 14841069, digests
ed 69,19 JALS.3), the., Gpurtaheldxthetmwas
prejudicial exror to fail, to,ngpugsothe.court
that it should begin by, votmgg0}3«$hﬁ» 11813.1}9&1;
proposed . sentence 2l sJOM?:?
stated i

o

couré,’,
‘ﬁk’e, Mﬁ&fw_' B, 5
properlyi! coMn _ Ndevition” of
¢ the st ' Yevs: aetl Kentenoe. Since
hoowe Have W%:W. pldining what:took
# placg yphel & mgrhagl bqgn ognducbed in
secret;. .antieinasinoo} ,Quropinion,

the mattepscencerned a: sﬁ stan’cml r1g'ht of -

o thereeburitl,therdbutminesst pldin srror ay
£ hé: mprmperlw invoked,United : States" v
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Stephen 15 USCMA 814, 35 CMR 286
Reversal as:to genternce:is requlred :

Acccrdlngly, the decigion of the board of
review was reversed. A rehearing on sentence.
may “be orde‘red (Per curlam)

13, (127c MCM) Bpard of Revlew Erred
In, Approvmg A Bad-Conduct Discharge As
Addltmnal Punishment. United States v, Gor-
don, No. 22,270,,26. Sep. .1969. Accu,sed was
convicted. of failing to obey a -superigr com-
missioned. officer, ‘willful disehedience of a
noncommissioned. officer, sitting down on post,
and -violation of.-a ship’s:erder. by wearing
tennis shoes. - instead, of iblack -shoes. while
standing bow sentry. He was gentenced to six
months’ confinement’ ‘at*hard labor, reduction
to pay grade E-1 and!_ 't bad«conduct dis-
churge. All‘of the ' offenses; except the last;
wete set aside 'by the!supetvisory authoritys
he modified the senteéhce by reducing: the'fédn‘a
finement to one month. . -

On further review, B Navy board of re.mew
noted...that wupder. the Table. of  Maximum
Punjshments, M.anual for Courts-Mantigl
United . States, 1969, section A, paragraph
1270, the:maximum  punishment for. the :ap
proved. senfence.8id .not include a . punitive
discharge. However, a:majority of.the-hoand
concluded:. that: under.; seetion . B, - Monual,
supra,. it.qquld apnreve: the; bad-conduehfiss
charge as additionak; Dumshment hecaugeacy
cused had two previous. “convictions, In re-
versing the board bf FEviewW Hs to'the wEita
the Gourt‘”greed with™hd BhafdmemBer® ﬁ%
dissented; T his " opintph, (didrlibdalt POt
“three miost serious’ offehse "6@ Bt{ﬁlﬁté*d“ 51y
radiéal surgery” as to"the A g@‘fﬂ n?lfﬁﬁ’;?
and “the ‘pettiness” of 'the réﬁiﬁiﬁ!ﬁk{ Pt
presented a fair risk that the court-"’ 'R]

g}l’ ot have added a bad-co,ndu,ct Igisc&arrge
t.4he sentence on the, basis;of accpseds Br
vious,misconduet. Agveeing. with- theee :’re:gvs,
thei Courtieited United States:v. Vioortheet,, 4
U:BLCMA 500, 16 "C.M.R. 83 (1954)‘-1‘End
Umced“ﬁtw&kd Yo Rowibre, 7 w

)'C[M;I?i“ )421L_(P?g R EEATPRIA RN S 1L

fogres Lk g el ERTIE IR ART it
. sAceordingly; ’Qhendecismn; of,:the, \board of
revmW: twhah ravibisedy al 4o the rgentence:! A

C:

‘"q\M R. 19 (1951),

rehearing thereof may bé' crdereﬂ {Per

curiam.)

II COURT OF MILITARY REVIEW DECI-
SIONS‘ ' : i

. 1 {'70 MCM) Court Martial Retains Juns-
diction Qver ‘Officer ‘"Whosé' Resignation ‘Has
Been A dé ted But Wlip Hae Not Been' Noti-
fied. GuIIty Plea Provident. Umted Stwtes v,
Sehneider, :CM 420035, 11 Aug. 1969. Con-
v1cjg1on,, AWOL (art, 86), in accord with
p}eag entence dismissal from. ,theNser\nce,
TF;; -and. six: mos CHL. Convenmgt aunthonty
B'ppl’OVBd . ClrmGned

...... P

Aceused claimed that he was’ nct aubaect
1o sdourt:martial jurisdietion because hiy:¥es-
ig‘ha’tmn for 'the good. of 'the service’ ’hhﬂ“be—
*cbn{ne eﬂ’ectwe Before tr;al In fact, ﬁ}ﬁ torfder
geceptmg ‘accuged’s re&ugnatmn was sdssned
-while’ ‘accused was on .his  second ~AWOL.
When accused was" apprehended ihe'* Was
placed: in the stocksde; and the. commanding
éehera‘l ordered that ‘notification of the 'ac-
Geptance be held in abeyance, o that accuee.d
could be tr1ed on the charges

Ins hcldmg accused su‘bJect to m:litary ]aw,
the ‘Court of 'Military Review’ reiterated the
PHinciple that the resighiation’ of 'an’ officer
does not;;become-gffective untilithe, dime jwhen
he receives .due, notics: of ity accepinnée: Win-
throp,. Militanyhow ond . Rrécedénts:, (2d ed.
1920 raprint) ;. SRIGA 19468/10844;" 12 Oct.
19455 JAGA (1946/9809;: 13. Nov.;. 1946, Fur-
thermore, noted:the: Count;, accused’s pleas..of
guilty amm?lnted to a Judlclal confession of
gﬁfllt afid " relieved  the prosecution of the
Birden * of" mtroducmg evidence of guilt:
United S‘t‘at,es v. L,ucas i USCMA 19, 1

“Gonsidering“accused’e redord on extem:i

‘tion and mitigation,  however, “the” $o

theugh affieming - findings;: afirimiedsonlikso
(miuehrof - the senténce:asi inﬁludﬂﬁitﬂdmmﬂﬁl
‘Bromo-the iservices (Pen! curidimatdithibay
:[{Before Pobveells, C:J.; vl Byl ks

atly 0, bdent.j o 1am) aanebiNarte bovo m



®
b 2,85, MCM) -SJA  Erred: By i Failing. -To

@

Adyvise - Convening: - Authority: ;In: Post-Trial
Review. That He-Must: Be:Convin¢ed:Of Guilt
Beyond : Reasonable -Dotbt::.:And::'Tliat ~The
Comimander Of The Disciplinary. Barracks Is
Not Authorized To Mitigate :/Sentéhces Of
GCM:.Prisoners. Both Errors Nonptejudicial:
United States v. Elmore, OM 420896 27- Jul.
1969;" Conviction: . desertion (art.: 85), -con-
trary to plea:of guilty:to-lessér: ineluded . of-
fense:of AWOL (art. 88).. Sentence! DD TF,
two yrs, CHL, and red E-1. i v

B’ UL’ &

Accused clalmed that the et,?,ffjpudge advo—
ca,te erred in failing. to adv;ge, thq;cqnvemng
authority, that,he must. be. cop We Tbe,yond
a. reasonahl,e Goubt as to a,cep,sggl,aﬁgq;lt The
Board, of Review egreed. [/nited »@W e .
Jenkins, 8. US.CMA. 27h, 24 GMR., 84
(1867) ; Umted States v. Grigel §y1 WW‘A
166, 23 C.M.R. 390 (1957) Holding: that: the
advice was-sufficient as to ‘the legsersdtcluded
offense of AWOL' (art: 86, tosWhichinbused
pleadsd guilty, howevér, tHe . 4 deter-
mirieds torcure the error by apph NS
of TNWOL United. Stutes . WestMInIoNUSi
CIMUALI82, 26 C:MR. 844 ((10B8)S! Idnsed
Stittedchn vaés;is T1.8.C. M A 8N R
340 HADBBILR LT 01 e e o s b

sh i bt DS - ovidng o) baneRe e
- 'Tlmﬁ @M’Eﬂlﬂ%ﬂﬁ“ﬂﬂaﬂhﬁwfﬂllqmlw@m‘%vm
the.&tafl mﬂ%ﬁwdm@te S eNIaw Lt ‘némrbb i

| em%ﬁ% b
- igtridbett

complﬁﬂhy? mﬁhﬁbﬁmﬂﬁh’ﬂ ﬁ%%f@g
finement. \ﬁﬂ ah mpmm nmad tof
. eonfineme A d
that e s !
g 5’ At
41 court-marbinl e "H
©States - Disoiplihvomike
. 0ff toer empaﬁze@ G ol
tmmgl’e?‘ CEmphagia gy pabl egd Hv.the
ﬁoar ) i Bl SRRN8Ya Nl dgironti aods
Although’ th1s whs A HARARITHAA RIGS8. 10,
21 Mayi1968; mmmmsswmnmwm
the . Secretary-; ofdhie Aipinjpeaind: The; Ftidge
Advéoate Generaldhe Board Jield, dhat it wis

o ﬁms&me
ewe gotion aftey

Ve

- monprejudicial in that.dheRodiveting sauthot
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ity was not misled as-to hig powers in exten:
uation and mitigation. In reaching this deci-
sion, the Board refused.to follow: the holding
in -United: States:v.- Lewis, CM 420520 (11
Jul, 1969, digested.69-22 JALS 9), wherein
it wascheld that a similar,misstatement re.
quired remand .of the record:to.the convening
authority fox.a new review .and -action..

Accord‘mg]  the findings’ were approved 48
to the lesser’ 1nc]uded offensé of AWOL. Re-
assessing the' ‘sefitérice 'on ‘the basis of the
entire ‘record, ‘the. Boartl veduced ‘the period
of conﬁnement to brié year (Kelso, J Nem-
row, J., concurring.) L

» Stevens, C.J. (dissentmg), mamta.med, in
accordance with the. epinioft in ;Umﬂed/ States
v. Lewis, supra, that the xerrors; iwere:! prema
dlela.l and necesmtated a noew:- r’eview e

TR PR

III GRANTS AND CERTIFIG;A:TIQNS OF
' REVI{EW 2.“ i :-.;w-- Al

Unitéd States v, Everson) ACM 8: 22769
petition granted 16-'Sep. '1969. 'Actused’ was
stationed ‘at" Nellis' Afr Force Basé," NeVﬂdh
and 11V1ng aﬁ'-baée {1 Las Veghs:“On. Satur
day, 18 Janum‘y 1969,"A1CB, also statioﬂed
at Nellis AFB;Visited acéused at His qha.rterﬂ’
Later accuséd aﬂd‘ ‘B were out-on’ ‘the stredt
in’ front of ' decused’s - quarters’: a.s’smting“”d
third - individual *¢ho “had cait trouble Ac—
cused, for 1o “apparent ‘reason; bk’ 4 gg
caliber' pistdl from his pockét andi shot B
fnthe neck,“He was' charg'éd dyftfh - BS8ATITE
with a ‘dangérous weapén® L L s
ticle 128 and ‘wrongful and’ Wﬂlﬁi‘l"ﬂ’iﬁ‘cﬁdi‘%
of a firearm under clfictmatihcds difch 450
endanger human life in \{l,elp,ﬁioqz:_of Larticle

184, . . i e gt e poe O

iAceused - wasscon@ictedyof dhsiasault-speci-
flcation -as iallegedsditd odvtimse] danemmofiense: of
discharge -of' dififleaminithuonhnidanelasaness
under :clroimatanthsesth. mmifo » endanger
hirman i nHeoibvem: sduteneeti 40 three
motthsigonfreniintedtdemdilaborand 2 bad-
¢onduet:disrhaye wilhed Gouwts will- donsider
Whethemytlvesichul thwiniiiall ledidéd jurisdie-
tighatodmimipdtisedalin: the:: !ehhﬁ'sesf and *hhe
diebificatiol. fhivydutidel. &5 4. .
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IV MILITARY AFFAIRS OPINIONS* :

-1, (Reserve Ofﬁcers 48, 45) Assignment Ol’
Certain Reserve Officers To Positions For
Ofcers Of Next Lower Grade May Preclude
Unit' Vacancy Promotions For Qualified Of-
ficer Of Lower Grade.' Paragraphs” 2:4a(10)
and (16), AR 140-10,-12 Jiin- 1968' authorize
the Secretary of the ,Army. to assign Medical,
Dental; Nurse,. Medlcal Spec1allst ,and Chap-
lain Reserve officers to positions, prov;ded in
thelr unit’s TOE or TDA for. the next lower
grade. This may result in an. authorlzed over-
strength in the unit. :

. +In. response to an. inq-u-iry from the Chief,
Office of Reserve Components, a8 to the effect
of . such assignment oh .unit vacancy proino-
tions, The Judge Advocats: General responded
that an officer of lower grade, though quali-
fied  tb 'fill -the position’ of: the higher -gradé;
could not be promoted to fill a unit.vaéancy
if the unit’s authorized strength of officers: in
the higher grade is ﬂlled 10 U.S.C. §,32l92
’ .
thon;ed sug colone]g and has four cploxggelilg
and, twg. lieutenant; colonels;  filling. the colonel
posxtlona And;,in. addl,tl,on, two qolonﬁ]a‘_f,are
filling heutenagt .colo:ue] ,posmons purguant to
the. above. citéd provisions, of AR, 214Qq,]$0,;'t1;1e
lieutenant. -colonels;,can , ne;ther, ]qeimpmg’qeg
to ﬁll unit vacancies nor ilq,g g:ecpmme;;ded ;fpr
sueh & promotion, . HoweVgr,,‘ ;l? the, ’{Sec;: tﬁry
reyises the unif’s FO «or ‘TDA 0. i

additiona] DOSltlQ;:lS 1‘01‘
cancy, promotion may ﬁefaccpmpha .
1969/4150 14, Aug 1969., . .. st

L . I .:f 1=;"\';:;_§_-. :

______

*'Fl‘eque_ntly ‘military affairs opinions hihge

on the: particular faéts of -the caseé-at hand,
and:-becauseof .spacé limitations it is net:als
waya: possible to restate :ali;'of the operative
facts:jin- a..digest... Accordingly;~ judge advo-
cates should.exercise caution in- applying .de+
cisions :digested herein:to: other :factual: situae
tions::Asiias gemeral -rule,  copies: of : JAGA
opinions willihel furnished: judge. advocate:of+
fices:by. the;Military. Affairs Division, JAGO,

upon request. JAGA 1968/5156, lﬁrfﬂmi,l%:a{

cplongls,, a. ;umt var

-~ 2. (Enlisted Men ‘31.5) ' Regalation,;Author-
izing - Government :To .Waive Enlisted -Man’s
Obligation. To Make Up: Time TLost. ' Does:Not
Apply To' Inductee. In response-to:an ingqujry
from The: Adjutant. General ai to: whether
par.- 2-8b; " AR 68b5-200, would authotize-a
waiver : of . time lost by Specialist-P; an: in-
ductee: who dpent. 88 days in pretrial confine-
ment and who subsequently compiled a favor-
able :record of -service, ' The Judge Advocate
General. answered- that: it would :not, as. the
regulation, as presentlyiswritten, ‘applies only
to those: who voluntarﬂy enlist and not to
mdhcte’es ‘It was stated *h’&%é‘béz‘ ‘that’ 10
oA Lo '§ 972, which_ RIS Sfich ‘waiver,
would‘ not préirént AR’ 635’@05 from "heing
che{nged to cover 1nductees‘"ﬁ1é &ﬁfhiﬂn also
notéd that the waiver, if gf'éflffeg& y ﬂoéé‘not
éhange the time lost to- f‘g’oo e, a.

1‘969/4161 4 Aug 1969, """ M ¥

3 (Reserve Forces . 69 t],;l) Ragenywt%snﬂeg
tlve Duty Orders For Unsatisfagtory. Rantioi-
pation Proper. 10 U.8,Ci 873 Retrogetively
Applicable: Private B wefusedstotcotitinue -to
participate ag-a membepwfssiBeady Reserve
unit. following :the: denfigliof: his application
for-.discharge asy ). eouscientious objector.
Under the provisions of'10° U.8.C.- 673a, he
was ordered to''qdbivé duty for eighteen
moriths 48 &t {jﬁé‘ﬁﬁiﬁﬂm’%i‘y ‘Participant. In
addition to ‘ﬂ]lﬁ@‘fs&lﬁ%‘f"‘ﬁ stay of his order
to active d vite B betitioned the Army
Board: fog;‘;jgga §:£ 1 t?;g “of Military Records
to haveshig) Qe;o:; Hanged to:reflect-that. he
had the s*&a:wsvﬁf g eb‘hselentmus objector.:

ERE N E b ﬂ‘()ﬂfﬁﬂ : R UL 21

Ine amﬁmﬂwﬁ é[ﬂéstmn from the ABGMR
whei‘;heiw ‘«%El’ihr Pérdéi-s to_ dctive duty rere
pro;?‘e‘t\ié ' Advocate General affirnied
his, m)mmnu«m JAGA . 1969/3804;:. 29, Apr
1969;;8&&*!21 guthat -an: unsatisfactory:partici-
pant iifl\»!&éan&bkof the Ready Regetve may: be
ordersti PP ddtive ‘dity unded 10 1) g‘ﬁ“&
even thoughi:the statute had not beetienacted
whdifithdldhilistad: and -even ‘~:11h6u:g']f¢higﬂem1mt--
mendt-cofitract did -not provitle fouethedppli-
egbilltyssf subsequeritly: i’enhvtaﬂlﬁl'egisldtim
hp. 9 4dge ‘Advocate : Genataluifadyt Rile! o
Gordoran, 287 F. Supp.: &84 (Dis G@ﬂm;‘ﬂiaﬁa),

A




~ when new) value.,

noting -that a contra helding in another dis-
trict court had been reversed by the Ninth
Circuit, and viewing a second district court
decision as incorrectly decided to the extent
that it conflicted with Pﬂle JAGA 1969/
4178, 18 Aug 1969 ‘

4. (Claims -13) Depreclat.wn Allowance
Provided For In COMMAND Regulation
Violated Provisions Of AR 735-11. On 15 De-
cember 1967, a report of survey recommended
that Member X be held pecuniarily liable for
the loss of silver flatware and some curtains
used by him in quarters assigned to him.
While not contesting liability, Member X ap-
pealed the amount of ]oss qsae%sed agamst
him, contending that the alIoWance for de-
preciation provided for in, ’;;he QMMAND
Regulation was in violation of para,graphs 5
19 and 5-20, AR 735-11, 11 July, 1967, and
that the depreciation allowance should have
been greater than the percentage us'ed

The COMMAND Regulatmn p dlw% dh
' 51 ere ‘

o “ s
ike new condition wheh j;él

"][1* tems__ ;n quarters would

0 ceupant
i‘géﬁi ‘them, Silverware was mi:?f Qbmcl-
tod at, 4 percentage of 5%, Der, 17
Re}‘joc})' gj; u.;gh The period of diep‘l\e?l %? o

gan ‘Upon the users entrance th ’élg ) 9;;@

In con*l:rast paragraphs 5.19 ‘and
786-11, .‘fupm, provide that in determmmg
the amount..pf, pecuniary liability, only the
actual loss #o.the Government will be. asgess-
ed. Actual.Joss, s, defined as the difference
between: the. yalverref. theitem immediately
before its logs, ok.desfruction and the value
immediately th%eaﬁﬂtegr In determining. this
actual loss, an . .allowange. for deprecigtion. is
to be set off aga;i it the. standard : (or..cost
eprepiation is based on
the normal life expecf;ancy or perlod of
normal usefulnegs,.. v :

eorbaiing ';'s:

In advising that’ Me ep >
Secretary of the Ar y omu jcumary Ila—
bility should be, granted,, r‘;['lm Jud
General expressed the opinion,that.the, GOM-
MAND Regulation: was-in ~folation: of . the
prov1s1ons of AR 785 11. supra, insofar as it

@F s

11

g8, Ad,vpcate _

Pam 27-69-23

determined. the base : value  from which de-
preciation began.to run. When. the COM-
MAND Regulation provided - that all .items
were to. be- considered in new or. like new
condition, and revalued and redepreciated an
item of property every time it acquired a new
user, it failed to réﬂect the actual Joss to the
Government ‘a8 pr0v1ded by AR 785- 11,
supm The COMMAND Regulatlon, by ‘ak-
suming that ‘all obJects are like new, did not
recognize the tile Va]ue of ‘the object ‘at the
time of ‘the’ IOSS and consequently failed ‘to
comply ‘with” the provmon ‘that liability is
directly proportioné.te to ‘the actual loss. The
COMMAND Regulation further violated the
Army’ regulation provision ‘that the ‘deprecia-
tion’ allowance will be based on the mormal
life expeéta*ncy inasmuch as it gave an ob-
ject mahy useful lives Based ‘on a totally ir-
relevailt” ‘fa etor change of possession. This
did not reﬁee’p ‘the aé¢tual value and” ‘conse-
quently coulg not reﬂeCt actual loss o

Inaemuch s the method lJSed to calcu}ate
the valuef+of "the, property: was’ erroneous;
Member X was-entitled toa calculation:based
on the provisidne of ‘AR: 785-11, supre: There
was no 'evidénce in-the file'. concerning the
age .of ‘the::preperty -upon which' a proper
calculation :.cauld ‘bé mude.- However, in-an
indorsement to Member X’s request for re-
congideration, it was presumed that the
silverware had been in use for 20 years. Con-
sequently, the doctrine of de minimis non
curat lex was applied and the calculation of
Member X accepted. JAGA 1969/4195, 17
Jul 1969.

5. (Posts, -Bases, and Other Installations
11.7, 25) State Or Local -Authority Not Per-
mitted To Sell’ Unpackaged Intoxicants On
Easement Over Military Reservation, Even
Though Federal Government Has Retroceded
Legislative Jurudrchon In 1930, G, an agent
of the State of C, was granted a permit to
erect and maintain toll booths and approaches
on either end of & bridge connecting two mili-
tary reservations: In 1986, Congress retro-
ceded legislative jurisdiction over this ease-
ment.; and: in 1938, G was granted a permit

CRCTMBER BV O BATRTE VT e F
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to operdte a restaurant on 'the: ‘easement,’so
long * as'intoxXidating: beverages were: not

sta!rved”G)nzlf'M}ii.y'196932 G requested permis- -

slon to'serve Intoxicating beverages’ in a new
restaumnt 1:0 be aonstructed. T

In response o, 8 xequegg by, DCS;PEIR The
J udge Advocate Gel;xeral rephed th@t the
Army cou not gra.pt -guch . permission, , ag
_______ AR ZLO 65, 14 Aug 1968,, precludes
hohc beverages ou a. post by ;anygng otlger
than an authgr;med ppen m@ss. T})e Judge

Advoca,te Genera] stated thg,l: t}p para,graph_

applies to. the land. in. queqt;gn gven, though
the United States has retroceded, legislative
Jurlsdmtlgn WG .Moxgoy r, the _regulation
is_ingdicative of . rpny,[,,pqi cy xﬁgart#mg the
sage of. alcohp fe, béverages, on. ;Mllltary JAn-
sta,]gfah‘pns- _a:n‘d] thus restricts. Army . officials
in, p)creacrlbmg rules qnd regulai;ions under
the terms of -the permit, As AR, 210-65 im-
plements the Universal Mllltary Training and
Bervice Act; 50 U.8,C:aApp. § 478, subsection
6,088 :amended-{ 1951);,. ity provisionsathay nét
be-iwaived.: mor: - exceptions: granted thbrety,
AcebPdingly, AR 210485 iwould:iliave b be
changed: dnnordeh to! permit . the«Army:sto
allow. G to:.gell alecholic.~heveragss: ‘iin"rktts
restaurant. J;A\GA ]!969/4294 12 Aug' 19694
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