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JUDdEADVOCA1'E LEGALSERVICE*, ' 

I This, ilisuecontains ,Qpini<msand @.ther 
matenial In the .foIlowing categ@ries: 

"t:' OpInions of theD. $. C<:mrt of ¥ilihiry 
Appeals. " ,'I' 

II. Courtof"Military Review,Decisons. 
, " ","" '" ,.:' : ,-' -' ~ 

m.Gra~ts an~ q~rtific\ltions ?eview. 

IV. Military Affairs Opinions. 

" 1.0PINI(')NS'6ETItEU; S;;CQ:l.lRT OF MIL. 
,.IrA",RtAlipfl~I"s. "",t" "" " " 

• ' IL' ,_"! I .'" • "f, ,.'" ! " 

, 1. (8, MdM)"Q'Callahq,nl(: ,P~'r'k!Jr ,Con· 

81~er!id.,' CI!~~,t;:i\f~\1, ',t,}aJ, Lap,}i:~~ ~tgJ',J~,I~t, \?,ilTO 
'l'ry Accusjldr)'~Ilr, Offen"e ,ofG!Il1nlj.l,$nowl· 
edge When'> 'llhe' ,Crilne, WII.!\I Comm.\ned I ,off 
Basl!,tilven,I'!J'hough The "'ict~m"Was 'The 
:O~I~~~t~r', otAnother, ~~ryl~~~~~;,")qffited 
$.taf~s ,1l',If/enderSQn, ,Np. ~~~~~,.I.~~.,$ep. 
tali",,, Aqe\lsed "was convicted IO~ >It'l\'!(()' ,s,pecifi· 
c~ionii . of 'carnaL" 'Jon(l)w,ledgIJ • .J of, "'a" female 
u:nd\lrthe age ofsixteeh~ilj!1!.u1!l0') i'JThe 
qq~rt'F.~\\nted' rev.iew,to ),\'~~~fi)$~ 1 t'«~, Y~l,id. 
ity .q( his conv,iction,.,ip )i~4tl i/~)?;lriMI,4lfan 
v. Parker, 395 U.S. 258' ('i1I969"gJrepovted, in 
69-1~ JALS 1). 

:, f'",;j'!'i ,,/_- ' 

'Fhe' 'avideneerefiected thei f'allts;; tliat iac· 
<iti~~a" ny~~,it1!r~oll,rt~Ii'~earJ?ld :~a~~ft~¥'1'0f 
arioth~t";a~t~I,~~~, ,I}M,,' iI:t:,a,~a,~El,ter, \\l<,' }pc,~M, ii,'; l '"on 
all: AIjl.', F'al;\le 1il!\liIIrr'th~¥",taI4f),daud he'ilYli:Uied 
her home. ''iJ1:peW'!:'Ille.t the nem,day' 8iud'Q:that 
evening she"werlttito,'IBs offlb1lse ilplI~eut 
Where ther :~i1}i~i.'e~ 1 i'l;\r,~~~,a\ \l1,~r,cl~t1M~,()u 
tpe f~U,lil~mIrl'I~.Y~MiliKlrl~FeYi' ~ngage~'\l\" se*llal 
~lJterq?urSe i at thElI ~!l:J;Ile, ,place., i: ' , 
',"_I! ':'1 ")\;k-j J'l\[{~l I.~i,~" ,,-f 

! "~Communicationjr' Jlelat!Jlg i. to I the' contents 
shOU11I'):hi!/i"drfi~AlftiJI~h~'i.iJudge"~dvl!~ate 
Gen~tlil.g 'SJlijjdl,~'@!s:lil\l~l#t)IC.t/iitlb~t:JV;ille, 
Virginia 22901. Copies \.'ll¥' the';' materials dl· 
!festaiMli, thispamplilet*enfbt:l!iI!atJitble,ttlom 
the UilehooJlJ I .Thisilpampldefi,1m1l!ybe1fclt'fidvaai 
611"24', J~LS, .[page) )tult1berflf~~IIM,!Bam')JU~6Ih 
~')'n ':~.:")~',., : ::; 1,;'1 \ ')':).]'~,dj: rhj-';'fl ,!'If J1~)IW)}'l~l'f}, 
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HEADQUARTERS 
,DEPARTMENT OF THE ARMY 

WASHINGTON, D. <::.20310, DOctober 1969 
< ' ," , 

In holding that .the court-martial lacked 
jurisdiction 6ver these 6fl'ensesthe Court 
stilted' : . 

· ,It , 

The jurisdictional aspects of this case 
are suffici.~ntly simijarto thOSe. pertaining 
in O'Oalllihan. v'Parker,supra, to' dictate 
the same' resull1: Only th~ status of the 
,victim/as ,a 1Il1.ilitary..dependent and the fact 
of their meetil[g" onrbasl',., dit,1'eren~ia~" the 
two cases. Wh\le t~es~ Jactorsrnight, In a 
proper case, pr,ovidetheriMessary "serv· 
'Ice connection" ttV'inve9t a I cotl'rt-martial 

· 'with jurisdiction'over a"particular offense, 
,we, do not believe: theYi'are"controUing here. 

, It Was not essEllltiaJ toiitelriIllfial meet­
'ing'tliat the victim shall' 1r~ve'!\e~h a rhili: 
'tar:!," dependent for, in tl'ie i Inll,ln,'lI1i1itary 
posts'lM(eiopen,tothe publiCi Weiknow of no 
reason to believe that the rules at Ramey 
Air Force Base are to the contrary. In ad­
dition, "hel1 service connection;' Was· Illl,tal 
and nQt 1~W1J .,a;nd, as such,insufficient to 

· bring, ~er;),P~rsonallY~ithin )he ambit of 
the UUlform. Code. ReId v Covert, 354 US 
1 . . . (1957) ~'In: her testimdny at'trial,the 
victim did!'noti,indicate that her activities 
with ithll"Mlluaed .. were in any. manner,pl1er 

· mised On 1!j~ "ets-tus" as ,a service.ml!n_.$Jill 
fully cons~l).ted to 1;>oth acts of intercourse, 

.' willingly tboperlited therein, and replie'//"'j\! 
the 'affil'lIuitlve'when asketl'by;; de.fQll'lle 

, counsel. jCshe knew "it was going, ito oOcur 
bef.ore.it,did occur." The,,il)ci<l.@ntJl"~~IAe 
,to ligh\4uring an, inve~t~gatip,n,.,to.~\1cat~ 
her. when, she ran away fr()~' 'h9n11l. ,iter 
act 'of"'I'urilling 'away' hili! 'Jiid:"cbrilie6tioii 
witli,the"Mcused dt! thel1t",:rllctiv!tie!l:' to· 
g~~he~. ·-'J'/l,~_.' ':l}i} ·,,'i,>;l.': -;"'" 

Since' the offen~lIs. ,oj!. w;hi~h, the, aecused 
was ~ convJc~\ll ;Wlffitl,l)ot.f'1se;r,viae ,~pn,l)ect. 
ed," the court-martial ""'Ij~ .. withqutju,i~, 
diction ,to . proceed; .theteon~ O'CaIJahan ir 

.,Pltr1!:eJ1't,,!ll1p~_":S..!l\\also, United " States v 
,.·,139/1Mft"ii1t$; iUJ~,M!,\ +ri.i.4@'OXlliR ,-,El!)!!!!, 
,,,fI.i:~ft~~4(~\lil~~J'~h$, 3.J., ii'" r 
k, ~cbrdlillgl:\'lJ \~e"de(l!sion ·of 'the,' 'moava,'(jf 
1i&YJiw:c;wlis~eve~sed:and'the' charge' aNd Il/>fiS 
~iie'ci/lcatio\tswere 'ordereddismissedi!'~'(i)p!~ 
i~'bt Iludge, Fer.guson dn,whitihJudgellID\wl. 
d6~ 'collclirred,) ,,; ,i! j\(I·jO. ",!I[",,, 

.. .,,,,,, 
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Chief Judge Quinn (dissenting) would 
hilVe upheld the exercise' of cOllrt-martial 
jurisdiction over these .offensesfor . the rea· 
sons set out in his dissent in United states v. 
Borys, supra, as ~ell as for the reason' that 
he felt that the offenses had military signifi­
cance. 

. 2. (8,+'1C+'1), O~(Jqltahan v" pa~ker Con­
$idered. Court-Marti!!!l Has.' Jurisdiction Over 
Olfense' ,Of 'Carnal KnoWliedge When· The 
Crime Is"ComfuitfM On Bas~; United States 
V, SmUh,No'.'2'2,180, .26 Sep.' 1!)69. Accused 
was convicted of one specification of' carnal 
knowledge, of a female under sixteen, 'at,di­
verse times between 5 October and 14 ,J')e­
cember 1968 (art. 120). The Court Ittanted 
review to deter}lline ~l:!e Ylfi~di ty pf, i~~~1.\~ep' s 
conviction. in. light 0$ O:aalla,l'IiW''''!hbP(J!rker, 
895 U.S.20S (1969;'Te.pol'ted>f.nn69148'lff1ALS 

".; , 1). ,,";.' "<:.>1/ 1)-' ':1 1;':/: • 

!) 15: t ;\''-', ,-\~ 'j iJ 
The Court noted that this ease· 'i!lHl!el1ed 

from .United States v;· HenMrsiJn, '18' tns\c. 
¥.,A:. -', 40 d.M.R.' +: ,(196~;' dilts,sted 
$.upra)" ,i,nasmuch . as accused, in ,this case, 
h~d,;~~~ual intercourse with his victim at 
vadoua'lQ'catillns in on;base housing.' Hender-
~?K's;6ft'ep:~e~:~~n"t?e;~~h~~, han,~' .occ.urre.doff 
base. i ,r!).jl,~\Wf,Ii,,~tlfti'~tl:!l\t ..... [t] hiS dlffer­
ence.i>\! a.v,!tah<me fpn,,'as we have 'noted in 
other cases' ';"" "I, Ntl1e' , rreed 'to, maintain 'the 
seCllrity of Ii nti'!ifary"post' (O'Callahan v 

Parker, ~upr~, a~5V~~ 't~,f~~f,:2J~,r)~,~,~ffi­
cil'n~,to.vestm 't~e c~'H;~~m!t,1(fllll!lJ,UlW!diF~\On 
to try. this, offense;" (,CitlltiQTh\lJlllI!ilJitl;$eclJ)i'N 

~r')d:t"" Accordingly, the decision of the poara') of 
review'was affirmed. :(Opini8n b1jJwdg;e~Fer­
guSonlti whicliChief Judge ~bl~t{'!{jlll ~\l~ge 
Darden,coucurretl:) " ", ,,',' >11,). ,Ii.) 
; ;\J,'J1,_,:' .'. " ," ,,'~ ,·,r, ,d _,!IHJ'){b 

, 3 •. ,1(8,: MOM), : O',GallahanlX' Par'ke'hfl!hn­
!llilllrCld; 'C()urt' Martial iUacltied'a1uvIWi'Ct\on 
Over Accused Whi/ 8M!! An'! '.Aiiial\Ullile 
Ji'rom ",Ain ,(i)Jf:JJase;' Automobile l:{Jut .. i &JnUed 
Sti!a~~$H vl'"Ri,eh/!\j ~Ol' ·22,040\ 26 ,Sep.w:L9611, 
A,¢l\t)~cl',·w:al:!f1cdnvietelh,o:f1 "the ·theft ',M,,!8/l'l 
auMmo)jjjEl,il!he: 'Jjroper.t;Vt: </fdDolQniali }io,tot 
Sales, Oceanside, California (ark.l!2lt) •. i 1I1J:t'e 

2 

Court granted review to deter)nine th!l valid­
ity of his conviction in light of O'Callahan v. 
Par/cer, 39/5,U.S. 2,~8 (l96.9"T~Ilqrt~d in 69-
13 .rAtS 1).' , ,,' 

The Oldy inform.ation concerning the'of· 
fense was contained in the' ·action of the' 'con­
v~ning authority. This report. indicated that 
accused took the automobile from an off-base 
automobile lot, drove the car for about one 
day, and then parked the automobile on base. 

In holding th~t the court,marUal. lacked 
jurisdiction to try' this offe~se, til~ Cou~t 
stated: ' 

,.IUs appllJ1ejlt:that th,e offensjl of1llrceny 
was committed' against the I civilian com­
munity and, as a consequence, the.' matter 

"wa~ tria.ble ~' .. '1ItlIl9Ur,t$ of thjl State of 
.' Cahforma. 9' a inl,ln .v,P/u;ker, supra. See 
also United ,il ,,'Borys; 18 U$dM~ 
"'-', 40 OMR...i( H'969', 'iiigested 69-22 J ALB 

"'.8]: Tne only p(l)sMbie;,,\'s6rvtae connection,'! 
,laS refiecte/iLby t.h~r c01Jlvlmi\lg authoritY~$ 
~ummarY;litrl,lt ,l!li.ght,M,,j'pund; is th~ ~~~r 
sequent i\ct191l qf,;jl\e, acc~sed m brmlflng 
the stolen probe~W Pl'l\.l\~s~.\ 'While it mlWt 
be contended IthWti ~ 9:tlti6ni iMmproml~~d 
"the secuvit)!)'11~(~~aby, 'post" '. (O'Calla­
,h. an. y"B. Jar1j'lij!ljs\1PD;;lW5j~H:1r,!ft page 274), 
we do .np~/lIl· 'I'!,ffill)\: ~W this case it is 

, sut$ci!l~t' 1 $',1 he)~outt:tUa:rtial with 
'jUriiidlctiQ ~t "l'" ~,~",~~'~it&ii~edfor the 6£[ 
fen~e.'®'IJB,FCW' 81., /. , ".. , '\ 

When the automobile was taken frotU\g~ 
us~df~a!!J~ 1Ule)cl'iims)i)f lareany was"Il'G'm­
,PI~!~,\\~!lJjM~qislt~9¥hwas ~helieul1o,/)1 \j~"~~ 

. "'4M&,~~)(!f1lt 1I,~tt'tce~~rW~s ~l~eJ{; .. ~Re 
f,lhlic'ffellrt1gll,gJ '~W~Jsubsequeritllil!i ,to"iE1!I\:\! 
! Ii ,velrui1!leltWaB8ft~i'elevan:tto theli i\rooJJll1il1f th1i 

;;;)~IMI.]~~. \t~&·~~~.:!l. ~'rn~.' .,~t.k.~ .. t~: 11i.i~1J,' .. 11~.QX)1~!f.: jlJ!,on_!l.mffip.llrv base IS an 0 ,ab. e 
I jllllY2ctltll'F-iffiit'fful' . That dlitet ' .. wI) 

have to be left'forl'esoiU1!ib i!81P~!le.r 
case. We do hold that under the circum· 

,.JllltllII110es5@1Il thisca~e.l4t. is,rlll~)aillto''''est 
9tIf.bI" . elM~... ~"Q9llJ1P,~rtip,.k~~. ll!ilid~ctiQn. 
,9(~ , ~~¥h"" f,~r,~,er i,¥!1fI.lbUl4~td Jjt",~,;'1 
·Jb l? ";Ii!l1t,~yP~~'W';'I":'> .roes:: ",:" >·,"1 
moA.'Il<!lltlCili1l81if,.41;he<:deltiaibpn011Ibhel boa.nd>1WJf 
ll'.ev!-eMbw*a 118NerSednll1Wlq:htl6S1\.arlge ,ra,iid;Jiit$ 
8PMm\cadlI6in 'Cillsn\issoldu.r( (l),-.l>rE. ~t Jl1I\!I~ 
Ferguson in which Judl!:e Darden concurretJl~ 

""'- , 0,830 



"'Chief' Judge', Quinn' '(dissenting) would 
have affirmed,the' deaisionof the' board of 
review for the reasons set ,@ut'in his dissent 
in United States v'. Bor'Ys, 'suP1'a, and United 
States v. Henderson;::18, 'B;S.C.M.A.· "-'-, 40 

C1.M1R., -: (196?,.d\\!,e.~t~d;s1fP1'(L)., i 

i J, 4:' ,(8, ,MC~I') '(j!'C(l'tMhan" v."Pa'/lker Con' 
siderell. Court Ilackedl!·J,u'risd:letlon Over At' 
tentpted Robbety, '€ontnlit1redHOre"Base. Where 
'rhe Force ':A\ridi)'Nlolen'c~ iOfu"k'Robbery 
€hliltge' Were',Committed On"BaseThe Court. 
Martial Had: J!Urlsdle~IOl\; <1iJnited"!States V. 
Crapo,',No.d21;866, 26 Sep.11l969.Accused 
plead gtiilty,t!l'iOttll specificatlon.,sitch of, being 
absentwith<iut, .leave, robber.\v,:.WIrdl1!lJtterhpted 
Robbery. (,oot8\'186, 122, andI80ii irespectlvely). 
Iri this 'appeitl, ithe Courtwas'1fll',elJented· with 
the 'issue of.whether accuseClCco\lldlJbe tried 
by court-martial for the'brimes.! o1}.,robbery 
and attempted robbery 'commIll1te-Jilt. against 
civilians'when the local courtsoo.8~e diilin and 
functioning. 

,'1'1" ,:" 

:C:M:R. 
."'" .. " .8:) 1. ' . . . ,H.',." "[0 Il!'>ll(ti)l i 

' .. lIh~ "¢duif ti'ler f8Urid.·. hbw'J~!r;J{\M~:l~A~ 
f~c\ts ilutrbunlil>~i"i8e' ro~H~rY~f ~botl\'~rcill 
:d'tiver!'t, di'c~lt~d' l!'~ift~:fl!lif~esult: A~lflgt~~l:' 
bthe CoUrt' attii~d~h\)th~' ~ t\lal't. 41ti'n "~$) 
Js'brdrtef ld;ci.itk~·dlj'lit'h~· ~1~1i\al'c'6mJ!uJ.· 
lilY;'thll 'lis~I:u\iHm:l' fd~h~ :andvio1ence! tllre<!t; 
ed, altalniiti·t)ile' 1!lllbP\i~Ner~' dnd "~lam:ents" 6f 
them!>bber.Y\, tllokp'lltaeibl\;;aami.ljJjtl\lt~ roiservli­
tionl iTl::tis·" i in 'tn\! "C(I)U:1'i;\sil'opinioti,t 'wlts'"a 
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sufficient basis to sustai,n, 'inilitaryjurisdic. 
tion'. O'Callahanv . .iParker; '8i11rn'a. 

Accordingly,:t/l~ iinding'of~uHty ofae 
" , " - , , ' '', '1' ,', ,," , 

teITlpted ro~be~y w~s i\"e:,~+~edand the~llargt' 
dismissed. Ifh~Court of Military Review may 
r'eassess the. ~~ntence 011 'the r~lPain:ing find­
ings of guUty or a'\,'ellearing iilnsentence may 
lie ordered. (6~f~j?n ~yJudge'F'ergus?nin 
which Judge Dafaell concurred.) 

, ' ",,', \ ,I' , ' 

Chief Judge ,Quinn", (dissenting) would 
haveaffitmed the cilecjliion of ths .board of reo 
view for thereas6mHlet'(jtit.inhis dissent in 
United States v. Borys, supra. 

)'. ,,(8!:iI\$CM) O~eallaha:1l. v" Parker Con­
si<\ere<!. Q\luJ:t'Ml!r~ial H;as Juris<llction Over 
T/l"OIt~l\s~: ,Qf I W~ongfuny Appropriating A 
Civjl,aJ;I-QWMd 1;rucl\:. ,When . The Offense. II! 
COJ,tlJ,tl!~t~!I i Qn-Bl,llle. flnited States v. l'axiao, 
No. 22,2I1.01\2~. S:eP., J,96.9.A:c\lua~<l,in accord 
with his ,p!~l\jI;:",,~a),~g».,victe4Qf being: absent 
without leave, deser~(!\P,/\ and; wrongful ap. 
propriation of a truck' (arts .. 86, 85, and 121, 
respecti viily), :"rrh~·)'i(}!ilb'!>t\ g¥mlted review to 
determine 1JheY~li\1.lifty.:bi'J\lsi\lOnvictionof the, 
Wrongful' a'Pptljll~llttl'6h :of' the truck;· in light 
of O'Callahan v. l'arker,395 U.S. 258 (1969; 
reported in 69·lS JALS 1). 
'. . 'I ' , • " "\, '~', ' 

In holditlg that 1lhe.,court.martial had jUlIis­
dictioll':OV'er:this Qfllense; the CQu])t-statedb i. 

While it is apparent 

",cornm~tted against .. 'j:~~~~gti~~;;~~~" . i: civilian ~ 



O¥er(SQdo.my, '@ffense.committed (])ff..:Base, 
Court-Martial Had Jurisdiction Ovet Offense 
Of Sod()I)lY Committed, On-,Basll. Un i ted 
Stath v: $1i.ockley,"N6~":h,~\;7,26 Sep. 1969, 
Accused' w~s 'dmvicte'dof, one 'specifida:iion 
each of '.80dorh~" and committing a lewd arid 
lasciviotisa~t (arts'. i25, and! 134, respe~tive: 
1;Y). The con~2nihg 'authority diiili~proved 
ahd " dismisse(i 'thec6nvlction, under' ili'tiCie 
134. The CoUrt'ii-anted ~e~i~wto ~oIlslder 
the,;validity,iof ,aacUsed'sconv!ction for the 
ofliense of. "I!od,!mj,y inlillght of' O!(i1allahan ·v; 
ParkfYr, '895 U.S. 258 (19.S9,. ":r~ported in 69-
13JALS1). '\ 

'The . record contaliied>,the",~e~liln\ony of ac­
cused's 'stepsonto ·tlhEJ eWel\1tthat"he and'ac­
eused' engaged in tlcts'.e'f"Ma:1 i ahd oral' billUl 
lIition on diverse"()ccasioI'lS betweeIl' June 
1965 and August 1967' .. 'Ph\!linCide,nts to6'R 
tHaee in their 'offcbase 'residence and contiMl 
ued after thefamiIy moved into governme'nt 
quarters at Camp' Allei!. . , '" '! '11 

i' "~lii"ff; 

• The, ,C.Qurt,nrst cOMluded"1ihat,the,@/liljnse 
of ,s<i>domY'qomm~ttedf off,ba~e Wa>jlf u!1trl!-$.~P}l, 
ice cOlJ.nepted" w>ith,~nthe !lDe!\nillg ofl'!il.1QIIi!J~ 
aha'll p.!lj(llf''kerJ 8,upra .. ,; c,', ,.""n\\,\,)·,j·I!1 

The Court, ,howJv~r,' r~J~h~d ~;~ftf&~i~t 
conclusion 'w'd:th,.p:efer)!nc~fi1toJ;the,Qffleli$~J¥IWr 
mitted' at,Oamp)AHen"~!IJh~(CQui1ts~,~Ji'11Lb 

Camp Alleh !\Jii!l) Gd\I~ilrttitent hbtiiltt!.:g.niire'a 
located, w!tJiJ.[!Itc'.'the::!ct'lBQJ!; of1",tlitl'll~al 
Ba~eat NOl',f,,(l,'lkl.i"~,!i!:H ~,,'/Jll., f!!,A!~,t ',~, :¢Ii¥iltne 

'military lire' o'harite'd(, ' ,!JifiM:llt/lil'ftlI\~il:he 
security oNho,t a~e'lifkl',. M~a&Il'tl11l!i'rs\lftllci­
entto vest Inthe':cou~~~n'l:~iS;~tifljl 

.:.~~t~:;H~:rlI~~~i~~u~tM&)~l4\jM~~ 
lUliitedSt~te, &~lcrllij),~",!,l,'~HlJ)S<llMl~I~{I':40 
,C:M'R, ~;'Um.ted ,'St!litli@iH'I'I" lPe)1Ciltllylt18 

f"USCMA"-'-,i 40 OMI!~".w. ![1969()iliJlili~itgated 
,Ii fsujn"a]. I, ;'(' .• " c.: :(r:~,j. ;f;l!.r~ ~we 

.f',' '''' ... i", 'i",!) 01' ,. ... 
,The, findin~s of guilty ,of sodomycpmmitwd 
o'1i',Bii~e' 'wl\:J revetsEia.'r eCo tt ~fllM'fl~t~±' RgVli~w,"tria"" {a~s~ilJ't~~"~~~te~~e'1 6j{H'ffi~ 
lIis!s" of 'tJi~'\i~aij{i"of 'giij)ty! b~'~oab~~f~i 
Camp Allen, or a rshearillg' oil ~~nt~n'~~ iIlliy. 
be·"iI>rde~,e.di \ (0,pini:llb!\by:J:udge'c Fe:rgu$onll in 
which>.JlJIcllle iii>ltvdel! 0IineU~<ld.I):(' .1,.·",1,;;, 
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"Chief, J,udge, QUinn", (f<l,!ssenliing ),l"Wi>1Jl!d 
have,a;ffirmed the deci$i@u ofithilJ',lipij~d,of'il'e. 
view. on , ,the bas-is @f his ,dissent ~nt Un~~l3,d 
States v .. Borys, 18 U.S.C.M.A •. ..:,., 40,1(J.M.R, 
..:,. (1969, digested 69~22 JALS 3). ',' i 

7. (8, MC'M)O'Callilhh;"v.Parker Con­
sideted.,,")?ossession ,Acnd, ,llse ,Of ,i\'>angerous 
Drug", Is "Ser'l'iee, (Jonnect'ld." 'Court·Mltl'til\! 
).,ijoked .J.urisdictton' OiVer., 'Ch8illge, ,(ilf ,Unlaw­
~IIU~, ,SiJarrY'ing ;\ ,Conceltled ··Wieaplln., 'Un~ted 
S:ta.telJJll': Castro "i:N 0:' . 22,046;'12G"JllllIP.:,iJ,9.691 
AccuSed,:'was, ,convicted of fO,lJIir $.Ji)$tIi/tWliilillil.$ 
o;£"being absent without lelliVentWQ ,$p~cit/ioa. 
ti@llsi of, vi@lation013; lawful. gene,rllirl1ei'fll:lll, 
ti(ill'l, ,Dyl JlJInlawfuLpossession ,of. Mtbituvates; 
/IInll',one specifioation of unlawfullly)C\Vrl"yding 
III conoealedweap@n (,arts. 86, ,92,,!o,n!lcl1341, 
l1e$))ectilVely),. The' ,Court granted rSYAel,V ~iI!<i> 
qeterlnine" the valiilityof accusell's"lllonvic' 
ti@n,in light .of 0' Ca!lq,han v, l!(/If'lOer" 6»5 
'IiI,S.,258 (1969, reported:ln 69,18, JiAiiSi lIih' 

Initially, the Court stated that tl1~[W~~~'~~ 
ofl,being, absent. wi~hout leav.e was'unqUes­
Pidnably"s!mv.icec@nnected';',and consequent. 
ly:not within'lts'grllnthofreview." l", 

V;C~i~:t' f~~~ v~~l~~~~~~~~!e~:~e:~f~::t~~i~! 
jjo'urtd dnl,,par,, 18.l, AR 600.-50, 29 ,JUll, ilI9'G~, 
amended "15 'May 1968: This· r 'egllla1~&'lill¥~)r. 
JSIas' the, ImlawfuI'pQsseSsion of c~:r,~~~tt~lil 
~~:~Mfic!\,~Y, ,b~,pitur\lo~es, ,alid, ,,'I, fj)',i,t I)i.~j<!lltl 
~,o~h of whi~h, \y~re, ~o!~llcl\)I~!i ~,.cC\jn.(I!·,i 

time-' he was' ,taken' into, ,~~:~i~~~i~:=~~~~ 
~~tiI\!,)abse.nt'Wi~l1o:ut lea'Ve. 
C§ijrt, the exIstence ,of /I J>:ejlerl~1'~1 
~~cl~!ing, sJ,!~qified 
9Qewnot.,~ta,liu;ling:,alone, 
diction on a court-martial tQ'~lWI[lClI.~ilsd 

sons:iill 
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C.M.R 423, :(1968) 'and, Unit.ed' State8 ' v. 
Beeker, supra. .". ,r" . 

"8: (8~MCM;'U¢MJ"ari: 123)O"Callaha.n 
V. ,Parker C6Itslil~red:'C,}'11r'f-Mattial'altiI 
Jliris'diHiotl' Ovet''BhdChecli 'btfel\Stls'Wltere 
'rlt.e :Ch'~~ldi W~r~' tjtsh'j)d Oti'!Biise.How~ver, 
COIli'tlMhrtl1l1''iJa~ketl'· Jtirisdf~tiilli(Wet 'Bat! 
C1iei:kOIn~~e' *Ii~re The'Cll:eck'Wali Ca$hed 
Off-Base. United State8 v. Williams/No. 
22,176, 2'Hi)~p"J>1l~Jl9. AC",Used ,was. co.nvicted 
of one ... sp~C~ficati9!)1I)M",'WjUful. disobedience 
of . a!) ,olldell, pt ·bis .s;wpelliov, ;officer. land. thvee 
specifications of, utted:ng ~hecWs, "wHh ,intent 
to defraud, the\l kno~jpll! thllt",4$' ,did nb,t or 
wo~Id ~otrave, suffi,C\~l!.t) ~~n1~ jp or ;credit 
ilithth,¢"b~n'k for t~e \,i\Y.Jll~lJt thet~of In full 
p. !'I!slj!ltmeitt (iitts~90 and':I.'~3: resp.ective.IY). 
~lle Qlfd¥t: fgra,i). te'd,r.e\>-ieW' f~. }f~t'e,Hl\\he'th~ 
vli;f!dity '0£ accused's conviction (Irid~r attide 
1'2~'~11i l{/iht'of O'Callahan v. ;PariJkr, 39iiu:s: 
:t~8~r969';'i'~Pdrted In 69-13 JALS i). " 
i "'(,I"-Ol!/,) ',/,q'!"" ',' . ' 

The: ·S>lweJ,l.cel" v,efleete~! th~t two of the 
checks .• 'W:<lTei'J¢I;lilhed,Jahthe,.,fi'.@rt· Bragg Con­
sQlidated."E!C~hooglh,a()Catedl'on' base. These 
checks wer.e" tetunned'.to,:)theExchange., uri. 
paid. with ,the !nQta,tlon ",account closed." In 
holding that the: ;c@l:\'rt..martia:J..had jurisdic. 
tion ov.er-these.,:otfenses, the· Court stated : 

, Inasmrich as the. ~ttering of these P8,.~~ 
ticular checks took place on base, and cash­
ed. at the .Fllrt, Bragg Cop~qlid~ted Ex­
change,!!, ,.g?ve.rpma.ntI'I ,I'g~n.cy .. pn the 
base, we. believe thljtthe offenses were 
"service connected" within 'therileariing 'of 
O~Calla;han vParker"lsuJira; arid thilt,cthe 
court,martial ,had., jullisdic'tiion to try the 
~,CCHS~d. "I', ,"::~i ,'_n('.:,;\ ,:1', 

"A" th11'd"check,'!'h'c')w'evet;!presented,' the 
CJoUl(f with,1 a'" 'd1:t!!e'r~n:t pttlblem. According 
to"the\ ~videhM\Jia:ecused'wrotethis thiTd 
aheakum' jj'l!irilllir:1 t(Nla1ilsfy 'his acc'ouht;iThe 
06all'ifl if~"Mj~\!~1 that: the courtcmari tal1aek, 
ed i j (t1'Isdict!ril\.''/fvEli\·:1lJIlis offe'iiile; stated: . 
::!' \ ,:!Jdv/ .1;v~_dr()'hlt: ,t",I,:,,' , "': ,-'",' " ,.!' 

The otte.nse. ,9f,,1l\ttllr,il\g '\" '. ,took pljl.ce i,n 
the civilian cOmmunity ana a civilian was 

I, victi~d; 1~~n!l4Y. The offense ,wastrlruble 
. )!)~he 1~Ii'J!rtjl.Q~'~Ii'. rt.ljICa~O.l .. in. a, Un«~.e.r" .. the 

ra~lOnaTll af O'Cljl~!!h/lP y )~arjt~r, Sllp,rll, 
thiS offense was 'not' "service connect~d" 



, al1d"hence,'.the court-martial was without 
jurisdiction to proceed. 

. ,.,}cf\~s~d's ,convic,ti~nLrf!ll'~ing.t\1,t~e" third 
c~~f\k Wits 11e.y;~rsed;;.jl<.n~; ,m spe~lfication 
Or?el!~<i\sm~~~ed.,'I'hIlCp\lrtof, MHit!\~x.)~~~ 
vjeW:!l'l<t¥rea~se~s t!l,~,~e~tenge, ~11, til,!) ,bailis 
qf th~ ,.\emlj.i,1,\i.ll~ ,f\nfHn~s.'i!!; Pjui\fr;· ,(,9Jl,illi!lll 
p.rJ,\ld~e Fey,~,\I~on\~IJ' WPW~, Jllfl~p;,D!lf~~n 
~?ncur~~g.)" , ,,'. ,.' . , .', ,: 'r" 

, 'Ohlef,' JudgEiQuirin (d'\ssentfng) would 
hllVe' lllfifl'l11ed ;the' de.cision· 'o\Jl.th~.:bli!lrd of re­
vi!!wi (m'the llasis,ofhisdissent 'iW"United 
States 'Ii. BorY8, ]8 U:S,C~M.A\' --'\ ;4() C.MJ't. 
- (1969,digestea 69-22'.MJJS"8'). 

,,9~ (8,MQM;i';O~Cat~~~,~.!::r.ffr,ker Cp~;­
Sid. ered .. , cou.,.;..~"M!l~. '.,(il'~, (.)\.r; .•... 'a.~(~.'~.~. '.':~~r.,\S, ~i~~.i"II.n 
Over:,p),l~.~'!lr:y .4?~,~1!J:Fm.~,,(':pl1\1\1iU!ld Olli-
~'lr~-tJrr~t~d, S,~ffW, N!"phf1.ndter, !'fo. 2~,~,~~, 
~:~S~l" 1969.,Accu~~~,,)'\'llilejr an, itbE\~~ 
Without leaye, statuB"aJlege!iir COmlll\tt,edre.f! 
offenses of burglary and larceny (Additional 
Charges IV and V), far which i\l!e'was "con­
vioted.!by a genel'alcourt..martial, al(mgliwd~h 
charges ,of'.'absence) without, leave an\l;<\!~ii,p~ 
f<l'om' ,IBlwf\d.confiriement.'! The Conrtv.of:ilMi!lfi\>. 
tary 'A,ppealll' 'gvanted ·reviewtede,terrhl·l'ie 
th~'validity" of; ,his conIV1ction for' ibul'@lM&, 
and IlarcenY'in.Hghti'of'D',eltllahwn 'vli$>iJir~€¥;; 

~~~, U.S" 2l'ill (l~i~~;':)~~~~l!e.~ 1~,6~:}~iHAEJS 
) i ' ' ,; flU :1:)"-:'.1 d,:.;, ,. -", ;i1', ~,.;t!!'Ii! 

Ic· .. 'n:h':." ... i~.t.'.f.i~. ~;n1::: .. ft1.':~~.lt~.dtlllJ~~;.1.i~.I~i.d.fi~.!~~I~~.:.ii .. '. 
" arge,~l ~ and. y;,~ jQJ!1,~D'lij , w:(,.J~~\fl~~e~ 

and l,Ii'rlVate B. ,brokelr~:I ,e'~~Il~jl:ty, 
1I'J'c'ated: in ;BeHevj1leii! Mli~&j9\l!itrj r~p;trn~\l.le 
property worth more than ,$5010'Oi)~(j'!'dl\:Yi! 
lart;er, ,;MIlUSj!!i, an(l,B ,st0Ie:,IJiAIIJl;U~l\'ii~~r 
¥psi)<tnti, ~iehigan,bel\'lnt~gli't&p)~',;Wba~t. 
f}\I~ntly that, sllIne" !iay . aeCl)88~"tp,l\iIJ, ~d~~Ill~; 
''lrCPPel!ty, ,of ,a vllilue,,01: .abol,lt,$2·I)Q,PO fJ'.om"a1b 
.o,j;h~r jllid~,y(\Iual"Accusedr' and, )hj8,iCQmp'~n 
were llN6s;ted l;ly) an o:ffl,cerofthei~jjlMt@'lllb. 
I1ceDepartment, Saline, Michigan, wli~le:;rt~~ 
IMg'U\I)tji~'i!tolEjn at:itq)h6'bile~;;!!"" 1'. ,'" 
"F ',' n 'ni"'!' ,," l.r-','> '/"'i'lI'i ''f'!:, \ : ""/' .,L, ')Ii) :,'1 

:1; ~n' holdi~gittl1lJ;tthe c(J~vt.;ina:rtf9Jl' irite~ed 
'jjH'M!ir~tiboVilr"thiP'Ilu'tgh!t?y" lin~ "1~r6\!n~ 
:cli: .. '';'' "." ,·.~.Ji.1I'~'C.' ,'t!),t'A~ld"'" .! ;,r;". n,·'W! t~lffl!'~~,~", . ",,~lH~'.s "r~ ,,'", ,'. '.',jJ 
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Since' the, oflietiseS' designated' Addi~lon:al 
.Q, 4al'll.e. $,.,lM. 'land. Vi .w:.er,e~."II;O.gniZ,a,.bl~'.in.}tl).. ~ 

courts qf .the s,t~te., of ;lv~jchig,an ,l\mt;.tpe 
circumstailces sljrro\lIldl~g .. the .. cOrnlp,iss\ori 
of these off~itses'vver~,'l\:\' rio 'waY! spilcifically 

, reillted fo'the ,mHita'tYld~heSEH!)ffenses'were 
not tFiable, by court "madia!.., OICalla.ha.n v 

, ,f'/lrkell, ',~upra ,; Unj!;e4'Stllt~,\,y. "Ji!,o~ .. ys., le 
tJSCMA ~, 40 CMrt - [b~9,dlgeste4 
69-22 JALS 3>]. ,',,' ' " ' 

'Accordingly: th!!ftiidings' oflttllW 6fAd-
m:t!orlal' Charge's IV"aildiVwei'il'i~~tt~Yfde' and 
ili~! charges lind' 'I!hei:ts'p\lclfl~afk)if~ t Were 
ordered diiJhiiss!ld;''Fh~{ 'COurt6f''Miilftlll'y'Re' 
vteW inay t'ellssel!shtll'ell~ntetiee 'aw ()iIh'~ 1lIi1lii!! 
6'f'[tlie r~mafnin)f' fllitlbt/isbf gul1~y110r'arYe' 
heliTing ruay'befJo'i'tle-i'iid.' ('O/Hnlon' 'lS~ i :Fudge 
F!!fgUSoninwh'f~hfl.1'lifl\ie· Difij~n" cohc\'ifil~(,{;~ 
,,\t~hy'_, '"., ':i:~,::w11m\N' ~,,~:~ - 'l, .'tr'::)!,W)'f,H 

A.04ief JUd~e'.j Qllin.n,,; (<liss.ent~nQ',)r ,'j3\Y,\lJql 
i),lwe . affir,llled "t\,le; \Ii~,cisjsm,' pf tllft (;POffl/!l.,,<)f 
Vfll'iew ~orthe ~eIH\~! ,~et qut !Jl,r)lil!y~~. 
~~lj>;t in, fl.nite(i, St~tq~r.v",Q,\91y~,"18'lT,SlQ;M,A<1 
-, 40 C.M.R. - (19§YPH9\ig~~t~d 69-22J:A4S 
3).' ",I,;,' , 

dlil'" 'J J.JwJ.ifJ..~hHlh.'1':~:':, "~/_( .. '; 
10. (Bi' MGM) .Q!,filqIIJfltqp:'IJ", Pd*ker ,Con­

$i.~.,errd.· _. C6?rt;M~t~jlli~."lJ-'."I$. !I.. I i.~tt.l'>.rt. ' .. '(')I;er 
CqltsPiraty, .,<;I\~,t,8',~pA1!~e~) S.~tJ,$vilX~¥ris, 
t,\'? 22,028i.g6iis~II~9~~V(~~~Maed."'<t,S con­
'1icta\l' of,'m.e 8J'>,e~tipn H)'f /,cc>napiracy to 
violate 'sec1ltt!lirtiild798~~fu)J~and' '(g)' i Title 18, 
lJnited~ta1#'~efllp~~;,'Ch'aTge was Iaifim­
d~r.artiAl~:(!1,31;;:,~~fd~· ''fh; .COl)~ ~~~ted 
review, tR.dll1ihr~rll)l,~4e N,abdlty; .ot ,Jils)I~!>n­
\\iction, in ,1~ilhtli!)Jj'Iil:Can(lihan,iV' RaIlM(M\ri895 
U;8; '258 ,,(lI:!l6Qli<liepQrteaiir 69.13 JAililSFilI). 
.:), ( : ::-(!8n,ty)tv(i:dj) i })' -, Ok ' ...... 

. Accus~d ~as ~harged with conspirillg: W:1t)l 
~no~~er !,~!lrlWWfi~al1, ,1lP!i;oyith,: t,'Yfh'1aQ'n 

If .. \'-. tiOll .. ll,ISil .. ".'~.'~(I'f!N%n.,\., I.·.nfor ... 11'. a.ti,oN6 .. $!~".:Il. ,'... '.~. 9.' .. »>it)lthEl,. ,l}Ihtiqpl'Il, A~#r.,~~·<i!f fril' . 1~4F"~ 
Stl\te~',~~9!l~' ll/'lI~~e,c;IJy:p!ltye.4ftp,. "ffJ,P,qr 
l)P' .. ' .~n. t~ ,r,., t~lil'tJHH.'. ~.fb,t~. e, .. T!., lj.,~. ImI§i.., ... ~.~.~. ~l.\ .. ,;~ 
10ql1:t!pr.(J'lIbNf'1,~Aey,( ,,,:ould ~~,f(~j~ll\:Wi ,!?It 
Qn~., pf. t,MifR!Wfl!:'1l ,nlltH:mallL,rdw 11\' jf~altrri"': 

: ,As.th~rljJq,!l/1f,npt¢. ,j\.l;l':il!~tcUi' 
~~ns~s."ffiPh~n, ,~he J\ur¥je\VhQ~i' '. 
i~1 ,cogpizll,l:!)a jntl).~ 'Ht!ld~nj\iltl'<M. . i<i~l.I,pts 
a))!:!' . 01<!iil)I},l;~~/~he· "1:§lh 'W,@*""J!Ari:1illie.d 
~b,er~i. In Ain!:!ing) thatltl1$ .. jilJl!~t~mfPi\tIW?,hild 



juwisdi~tion in this c,ase, however, the Court 
stated: 

In this caSe . . . the documents involved 
w.ere i,nner.working papers of the, military 
establishment and, while not containing a 
security classification; one was marked for 

,official' use' onlY. They weve nQ,t generally 
aVai!a,pllltQ, the ci;vilian;, POp)l~i\C~, :rlte 
,securJt~ an~ integrity of" thes\) , qpcumel]ts 
rests, exclusiyely within the, irI~\itary ,'es-
tablishment. ' " ' , 

•. j •• 

, According to' the test'imony of a prosecu· 
tion witness, tl\.eappeliarit's tWtlitij¥y duties 
played amaj.or:role in his particip/lition In 
the conspiracy. The military members, Qf 
the conspiracy, S and the accused, were 
acquainted"with eMh .other frem'pt,tl!ll1,·mil­
itary aSilignmQnt.The, accusednha<;b,'been 
pr, evlo, U~l:(,'", ;,)!lse~!!'P-e, ,d to, S, B.A, ,Ji'i'F)'l),ij", ,~,:;td' 
quarters.}n 1jlurepe and at the ' III1,PID'Allg 
of the conlifli~lthfh'e was attendlit 'liJpi\\fo,~ 
Wave ',s\ip,fl'Vfsor ,course attM,rllf/itl't:e8, 
States lAnmWA'S\gi!\al School .. ;·,;"liIeiol'e' 'lilt ' 
cludAPgjaifll'·i!lOlo'the ,conspiracYdlhe Ii!QVJEit 

',',r"e,pr" ,~nt,a,t"jy" ','~"B. ,,inqulr, ed in,JO,,~IjI, ~\m~S1JM~1f a~d,%;)\p'e of)hs ,~l!t1es. ThrOlilIDRlJ " ~£.Il.n~ 
'sp!l!l\cy; thi! accused, acc6rMi~ '1;'< \!!~l'tl 

;'''<tilll!i8i'S6ught to i'~crttit othei'If'ft'6rtt"W!'tM'i'lI" 
• tJreArmy who might be' sourdes"fbrl!QlS1IaoiM. 
ina- ,\\lassiJ6ed information. When reassign. 

'ed,'ti:!>t'l'XIl'telli he told the witness" 1Jhat ! he 
Wql.,ql,oa "I!t~~lp. .. Pt"t(hCil.,eVeIQPContaf.ts t))ere"" 

. VPPE\JtJ1 ~lltj~~,~al}ces Qftl\lS case,,;th,T' 

Court fdillndli1lh'@(!Wil!l'~tloftlerrse to be "set'v' 
ice 'ofO'Gltllai 
hOlY! v. , 'the decl~ 

was ··affirmed. 
JWl1:fchehi~:t' 

) 

1969. Accused was cOIl'Vi'(JjIj,jllii 

~!Jf~'lt¥. (a~t.9~)"Jnt'l~.mIl9Ail1:JI~~MJrlli.~~jlu. 
9w~~ties!l<ffirlP.e4,hi,s! c~1l8i9Jlw.!llT ball 110.il 
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allegation. The ;p~osecqtion. established t\lat 
after accused· was .posted, as a sentinel he was 
found off his post, ,by the Officer of.t\le. Day, 
and,apparently asleep in ~.' building. As the 
Court noted, in essence II vlolatiQllof article 
92 was alleged and cha~ged and y~t an entire~ 
ly separate'v'i'oll!t'ion sh6whtgthe misbehavior 
of a'sentifl<!l leaving" his 'post !'l'ieforebeing 
properly relieved was proved Cart. 113). 'The 
Court held that,this variatiorrbetweenallega­
tion and 'proof 'was' fatal and Ilecessitated're· 
versal of a~cuSi!ii"s cOllvictioi\\ 'itJni~ed States 
v. Ellsey, 16' U:!tB:M.~: '455,87C:M:'I't '75 
(1966); United SwfJell'v. 'Dotso'rt,l'7'U.S,C: 
M.A. 352, 38 C.M.R.'15,()),(i962);" 

., "i1. ", 

Accordingly" the ,decisiQn'!lfc!~\leboll!rd ·of 
review was r.e,v,ersed lIud ,the ch!li~g!> I!n(\ its 
specification dismiss,ed.,. (OpjniQnil ,bY Judge 
Dllrden in w\lich Chief Judg\l".Quin.ll "and 
Judge Ferguson concurred.) 

12. (76b(2), MCM) Presidenes Failure To 
Ililitruct @nProeedlireTtl· Be 'Followed In 
\iO'tlli!F(l)n Sente1tceCbits'titltted : .Reversible 
EIiIIJt'.MUnited States v, Soinith>, No, 22',196, 
B611Sl;jP~'iI'969;' Wheli! instructing the court on 
t!ft\\, s&'lit~'tt(jeit(j i]j$. imposed';' the presfdent:of 
tl\il<iS1l6cial O'@,l1't11f'lnartfal''*'hich.convicted a:c, 
bused :f!diQed' ttii~ive'th'e ,cdlirtmembel's '1I11~ 
gu'ldart6e on tlU\ ifflechal'li(l$ of voting; as tl¥0. 
scribed ill 'pa~A&'I'A\lJr '76b (2), 'Manl!al''if6~' 
Coul'ts-Martilloil'iUhlted States,r95l!;" " "'·Y"} 

, States"v 



Stephen; 15USCMA 3U, 35 C'MR 286, 
Reversal as to. sentence'1srequired. 

ACc6r'dingly, the (lecisian af the bOard of 
review was 'reversed. A 'rehearing on sentence 
may be arderM. (Per curiam:) 

, ',,' 
13, (127~, MCM;) , ·iPar,1I ,Of Redew, ~rred 

~ll ' Approving ,A ,BjlI\,Condu~t Disc~arge As 
A~ditionaIPunishUl,~lI;t .. United. Stat.es, ''11. Gor· 
don, :No.. 22,2'/i0", ~GSep. 1969 .. AccUfo~d was 
canv.ieW!! of ,Jailing to.: obey a sUPllrjpr cam· 
missioned .. ,oftiCE!r, . willful dis,\lll~dl~l):Ae af a 
nancolllmissianlld officllr i si~tingdQwll ,an past, 
and vialatian, of. ashipls\ Qrder'l>y wearing 
tennisshaes instead,,, af 'ib~ack 'shaes while 
standing I>aw sentry. He was sentenced to. six 
manths' co.nfinement'at'hard labar, . reductian 
to. pay grade E.l, :'andl'a'bad·canduct dili­
ehitrge. All af tnEP affel'l$es~e.xcept the last; 
were set aside 'bythe';su'pe~visary autharlj)yi; 
he madified the sentehceby redUcing 1:he¢tltj. 
finement to. ane manth. . . 

<",.,', ;" , ," 

0.11 further r,llview, a Navy ·baard afl'e.'IiaW 
no,w<L"that "under"ths Tllible af ,Malllm~ 
Punishmllnts, ,;M,.a ,n u a 1 . for Oaurts.MlluilJfIlll 
United ,States, 19.69,. s.ectian A, ,par~gl!llillb 
12~,c",~l;!,e :maltimum,punishment J;or,,>tll~, 'ali\t 
Prav~!I sent~llce ,~d ,nat inclUde lie PJlp!ltlll¢ 
discharge" R9we¥!lI;, ,I;I,majarity' a}i1iheb!!l\~d 
can~lu4ed" i~hat'r"U'I)!leP,.>, se(!tian ~" M~~ 
s'!IIPra, , it, ;q(1)ul~ ,arolrpve: <i:,lIfj." bll!l,CQndllllJ<n:J.ill, 
charge as' a~diti911~t~~1;ll1ii$hm~p;t J Q,eM1:JiI!lpllCt 
cused had tw~ prevlo\ls.· canvictiana .. 'In ' r~· 
versing the .. >ba.ll:. rd\b.·~. r.· .~~,i~.AAI. ;'!!ii't.at.the. l'8t!it. iHiI~1t 
the Court 'ligreea iwi~h~ftt\flb~~lJrl~~efl' ~!I'b 
diSSented,: ' I~' his" bpfn'tb1A,; 1~\S!n~silll\t~ rolJ~tkli 
"threeniost 'serious i dfll~nsl'l,S~ctl).~tj~~i!d~F'i~q 
l'lIdical surge'ty"as ta'~'h!! l~\'Ilii~~,f!lf.~~i .Iff. 1ft 
.

and) 'Itl)epettl»ess"af ,the ~~f\jlilljt~gil/)*Wd~ 
presented a fllir risk that the~aurt;') . , m 
~~~~(p<l~\hll. v~ . .a. ;~d.et'. 81a,fa,d .. :);?'1 .. d~~;M5?1'll~#e. 
rsrlJ~p,e [~~I}f,6n~ ,an, ne, i '1I!SI\\! o~, ,l\ccJ;\t41~'~{IW!l· 
v~a1:'lh'ni~!lPnduct'A:lWeeing"w:ith; t~!l~~\Ni~S, 
the' ,(l:aul':ti'eited Umme,(/j<Stat.6S·' v. ViO'o1!heell\ 4 
WiSt cJ.J)\t;IA.,t'509;' '16' ;'C. :ti,L R. '83' (r91S~) 'J'f!nd 
tMi~'diJsta¥~8"j!!" Ko"'fe+i,1l!J:!i\.C.M;A'.';\\~8, 
';g"C'1I1t1.li".l1t42H( '!i1S7l'" If' ,If, .1)"" ,".' ;;'''''., 
,.~ _!!CIH·.t-rJ·,:!.fn!_;j~~ln.(;:, :'; ;') \jf,!',')iiO-;, :,:,.,,\;;,,- 'dt 
\., ,AcCQra,llg\jr,i '~be, IdecisibnJ, of, :the ,b.0l1rdl af 
revie:W'lWasIJ-ra\\'~sed"II1!,'Al0i the "sentence,! A 

8 

rehearing thereof may' hi!; iJl'del'~a. 
curiam.) 

;",', , 

'(Per -

II .. COURT OF MILITARY REVIEW ,DECI· 
SIONS, . I 

1.(70; MCM) Court-Martial Retllins·Juris· 
diciiartOVel'Offi~erWho'se ' R\lsigrtatlon 'Has 
Been A~~~l1te!l : But ):Vhp'llM, Npt Been N ati· 
lied. Gultiy Plea Provident. United, ~tate8 v. 
Schneider, ,CM 420035, 11 Aug. 1969. Can· 
':!~~io)H ,AWOL (~rt .• &11), .}n",~~C.<?r~i ~ith 
p)!ll}!!., ~entence: dlSmlssll1 franh~h~,.,ser;Vlce, 
mF.i, ,and: ,six, mas OHL. Canvening: aUlth<i~ty 
appravlld. ' < i)' ,,', 

"'J I,J'-1. t J ' ' ,!( -'I, '~;j 

;iAC~lljaed claimed that he. wlIs,'rleti.::lI!wbject 
to:!cbdrt.;martilll jUrisdiction beclluse hlJ!1'Wes· 
i~~'t'ian' tor: the good i)£ the 'service' 'lilill"be. 
'~~i*~~leff~ytiye before trlsJ. Infa~~,)I\~fdt~er 
'M9Ilp~ingaccused's resignatian Wlts<,iMlled 
'While'IICCused was on ,his' secan'd;AW,@L. 
When accused was apprehended,he'" WIIS 
\l1'l\cediI\ the stocklide; lII)dthe, commanding 
gi!il,kral. o~(1~re~ that I\otiticatian af the ac· 
,H~ptllnc~ 'be held in IIbeyance, so, that accjlsed 
c@uld be· tried, an· the charges. : 

'" In,hcillding 'accused subject to. military ,law, 
tile CourtbfMilitary. :Review 'reiterated the 
\'1Hnciple that the resigllation Of'! an' officer 
dall,s, nat; b.ecalll.(I,:~ttee.tl;l\'e,:1U),tj,JH~hllj\time)V,/,hen 
he receiv!ls ,!l\le, :notlOll'oJi, !liII'iailCEWilln¢Q,,;W,j,n, 
thr·OP" i/lfil(t!!((lur/;ifwJ. : ana, <llr~~fld~:nt$1 (2d. ,edl 
;J,}l~() :l'llpr~ili) ;vS,llJ(}A"..J:941'i/l0344\ 12 Oct, 
'),\l4("~J,A~:;I\: :~9116/9!109" ~8 ,N0Vv,1946.Ful'" 
t"~Flllof,e",nQt~d: ,the Cau~t;, aCCllse!l~$' :plells ,pf 
gl)~lty alll,:wntedt.q II j\\~icial ~onfe~~ian af 
ghm .alld .' rellevil.d· the pr6s~cuHan. af the 
IltiM.eA· <if' hiil'6d\,ICing, ~i;lden~e .af· guilt; 
t)~ite.d''§~.tp~ '~:. ~~J~I J:, u:.S.C.M::I\.. 19, 1 
~\~&JP q9,1S~),.,., ,., ", 
,wConsIUel'lIig':accnsli/!'s i~~card an ext~itu~' 
tian and mi~igatlon, hawe\ter,'thli'H~()illI¥' 
1lb~\ll!'b 'lI:fIb1ming" findings,:affillllledqill_isa 

i1i!1Ulol'1'of the sentence! i asi: Ineluci'Q1iliI!:IiId~1 
:.ilr0nlfHthe "service): {Petri cuJjI1lM~,tH1!.:<) 
'~IB~elfPal!(lelhi"GiJii(illttlI ,~ __ ~ 
. ~I'ati;) 'iT;,' ~bs~!lt. )':"10'," JJ\lU '$MI/I;IiIr.~"1l1 .. ;/,:,i, 



'2.,l85, M0M)' SJA .1ilI'r.edrBy "Failing'To 
Advise Convening, Ailthilrilby." In., .Post. 'l'vial 
Rtl\"iew. That HeMust,Be,~n,'Yin(fedHOf"Gullt 
Beyond, Reasonable . Do.ubk.,And"ITMt The 
00mmander Of The <DIsciplinllty j Barracks Is 
Not . Authorized ToMltilJltte; ISentences Of 
G0M Prisoners. Both Errors 'Nonptejudicial, 
United State8 v.Elmore,:(JMi,'~(!)396r 27 Jui. 
1969;' Conviction: deserpiollill,(avt;; $5,), con· 
traryto plea of guHtyto 'lesser, iheluded of. 
:lienseof AWOL (art. 86),., Sen~enMIDD,TF, 
two yrs CHL, and red E.V·· ,'1' ,,: " 

J.., " ".I;:'V \!f{'// 'j"", , 

. Ac,cu~ed ylaimlld tl).at the,,~t»ff;t'iu4g~ ,lIdvo, 
cllteerre~ .in fl\ili.llJl;to. ad}li~~1 ~~<tloq(,nve.ning 
autIJ.9rit¥~hl\'t; ,he mustbe ,f:Wl:.Y~.4;', b~,ond 
a r,e~~?)l"~\\l ,q~ubt as to, I!~C~~.~~iati¥qi)~." :rhe 
~q!i'rd,"p,f 1l,EJy\ew agreed. pn,\&qdyftfWtIl,8, v, 
.f o/Ikil18 •. 8" U.. .S.C.M.,A.21r!";i~.~ !W! .. }Illj~h, .84 
(1957) ; Un4ted State8 v,. GI:iW11Ii.yq{~~),A,. 
166, 23 C.M.R. 390 (1957). Holdi'nll'"that the 
advice was ·sufficient· as totho!i- le~~\I~luded 
offense of AWOL'(art1 86);, <t(!)"WIficliijIl6&u~ed 
plellded« guHty, however, tHe :$llltpi!lhiI~'tIJ1'. 
rrlirted' itb'curMhe errorbYillptl~l1m:lis 
of'iA'WOLi'D1IJited 'Sl!tttes 'v.' We%.~Jf9ilU'iSI 
(l):IM(lArJ'lS2,:l5 c.M,]t;··, 344" f(l;j)l'IsiJll1h.W~tted 
3td;/fut<i,)J, .1il'i:>Wes?'9 ·lff.S.C;M,A. '1,$~f~I'Mm! 
31i0':.I(11.1l1i8.j.l:'U t 'W '1<, ".' u "/"illJi,;,IJI',i '. , 
i'F!,::':td~i~\n ·Jh~i' ~V:tiJb DV U~'J;.) \ j b~h')f!jloi i"~J;'J( 
" : TImj\g~~s!rlut'll~jlIl1MII).~"fQllqW~lla!;$XN.Pff6ill 
tile'f!\tl\fff,jlwI~ti!Wq~t\t'lI·'~I!NlIlW'~)~ 'tltlljljllib',; 

:) " '.')ff m-j,j<) 

.Allthoughl this ,wal! MIih~JilltM\l'IH638.iI'(i)', 
2lq J,\!iay ,,1968,' w.h1lJl!P!)~Nfu!~n\uritf,.t(i) 
the;.1 See~etarf'j·OO!iI!bh~!~l;I(I mJre;::iTtidge 
Adv6~ate:,Gl'enerlllll,iI1h®iBltaIr.tJ,<AIiIIl:It ItibMJ 'l,t wliil' 
n0~llejud'iciaJ, iill IthAt.209ih!~lltmg.tRuthol" 
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ity was' not misled as to his powers inexten· 
uation and mitigation. In reaching this deci­
si@ll, tl:\e, I!pard refusad, to. ;follow tileholqing 
i.nUnited; . .State8'v. J..ewis, C.M 420520 ,(11; 
Jul, 196.9, digeste<\, 69.22,JA.LS 9), wherein 
it was.<peld, that a simihlr ,misst8ctement re­
q)jir,ed .rell)M<\ ,of the re,ctQrd,to"tl).e, COIl<venillg 
a\lthpl'i~y fllll"!li n,ew review ,and' 'Mtion,. 

. Acc6rdingly~ tJre ftndingswere approved'as 
to the les'ser included offense of AWOL.' Re­
assessing the' seHtence Ion the basis of the 
entire record; tli~,' Boar\! reduced the perr6d 
of eon'tinement td'brie' ye'llr. (KelSO, J. ;N-em-
row, J., concurring.) . 'd.' . "'" 

.' Stevens, C.J. (diss~nting) '''mai)ltained, in 
acaordance with the,a.plnloti in 'jUm;i~ed"State8 
v.Lewis, 8upra, that the lerl!orSJiwere'preju" 
dicialand necessitated a 'IIew,'r'elllew:.i ;', 

m.GiANTs AND CERTIFJ(;AiTJ~NS ,OF 
. ,IiEV~W. ,'; .,,' 
United State8'v: Ever8on; .ACM'S:22769, 

petition granred16"Sep; 1969'. 'ACcused' \Vas 
stationed' 'atl'Nellis Air'F6rce Base, Neviidli, 
and Iiving'off"base 'In 'Las Veglts>OnSatutl 
day, 18 Janiiilry'1969, "Aic"B, alsostatiolied 
at Nellis AFB;"";/sited acCUsed at his qua~r~i 
Later, 'accUsed' Alld' ''B were oUt'on the sW~~~ 
in front of" liccli'sed's 'qilartEir's' assis'tlrlg>'i,i 
third Indhtldull:l'Who 'had car' troubIi!:J'A:t!.i 
cUBed,.' for !io'apparelitreason; . Milll' , ~lil.82 
caliber' pist\\1 from" his pocltet'''a'tl'i1rr shcflrllJII 
lit 'the neck:' tie was' char.g~d"'w!ihA§iiii{jn 
with adangeroiis' wea1l6n" lifli'VI61'9.~i\;W%tiid¥~ 
tlele 128 andwrongfll'l, frid' "'fl1f\\IJ!I~§,~I!a¥ite 
of a firearm under cii'cu\nstlfncM JiM!" 19.1 ~6 
endanger human life ill ~iol!l-~.iol)"of ,.IIl'tid.e 
l3~k' . ',. ..... ...,,, 'I I: 'tJ"jlJiffl,<'fJin.~!1 "I,,' ;'{,:, 
i: ;:A:ccused',was"ctin;9:jc1lell!j~citn~I!lIimll1!Ilt-;sPeci" 

ficationas :illleylid,lII,!:tdijrlltebIml1li'lll!SVlr0fl!wse' of 
dischal'geofl 1i\~l!illli1.\l1lhiUo,ull'hlLdilll!elqssness 
under 'ciluoutnll.1i&l!:~})'i!mB.ltio J; enilliliger 
hUman! rlijille>, ilJiI81!Ii~ .lllit9liloetl!" td· three 
moilithllll(4l>ni6ttmf!ln1!ilQit~Urob0";a:n'1I11 'bad· 
c6i\dt1ctlrdI3!lIlulre.wlilJl"eMi!lI'utlt!o w;i.Jh ,consider 
whe,the.Jl),v'Nw.tI!IIIIIi'1:I!mftiJIt!181b) la'dk'6a" jUlI1is'dic. 
~1!o/(l_flrlW,J.~ltl ,tbml~liM-gesl all'dllhe 
stnlbJi/\04I!ffl!ft.,~IIM>.";),L ,ii, ,.; ,. " 
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IV. MILITARY AFFAIRS OPINIONS.· 

'1. (Reserve Officers 48. 45) AsSignment (')f 
Certain Reserve (')fficers To Positions For 
Officers Of Next Lower Grade May Preclude 
Unit' Vacancy 'Promotions For Qualified Of· 
ficer Of Lower~rade: Paragraphs' 2c4a(10) 
and (16). AR 140·ro; 12 Jlln 1968. authorize 
the, Secretary ,of .. the ,MmY to assign,Medical. 
D.ental, Nurse., l\;I;edjcal Specialist. ,!lnd Chap. 
lain Reserve: o(licers to positions" ,provided in 
th,eir .unit·s TOE, orTDA, for the next lQwer 
grll!je. This may result in an authorized over· 
strength in the unit. 

,In response to an, inqu1l'y from the Chief. 
Office, of Reserve Components., as to the effect 
of, such assignment 'o'n ,linit vacancy prolno. 
tions.The Judge Advocate,Gerreral responded 
that an officer of lower grade. though quali· 
fied t<i'fill,theposittiiiv of the highergra4$\ 
could not be promoted to fill a unit· vacancy 
if, the uniVs authorized strength of ofli~~r~, in 
tl),e, higher grade is filled".10 U.S.p. ~,)W~Pl 
8~?0. 3388 (lIh For example. if a )lniH~iI~"'~ 
thori~~d ,SiX ~olonel~. anll .hllS four, cp.lqlilo~)~ 
IIn4 ,t)VqJieJl~n!\nt colonels, filling ,the (~plo~E!1 
pOSitij)\l$,,!\\1,d;,; in ,', IIq(!it\on. tw?,., <;0101l~1~ ~re 
J,l\ling liW,lt~X\ant,col()P,el ;positiollSPl\!i~.ilAAM~ 
the. abQV!lcit~4 .pJ<qlo\!siRns, (It, A,R ,.14Q~~'iitl),~ 
lieJl tena!! t colqW)lsl! ~!\n ,».e~th,~,,", Ill) ,i.~P,\?:A~~.~ 
to fill unit vl\~~ci~~ JilQ):!Il~'lecp,w~~"d~"V8~ 
BU, c~a Pl'9moti?~. ,'~"o,,~~V,,\l,Ij!\1,1: . ,t,ll,' "~,,j~e~~~, ¢,JI1;y,., 
r~nses thll umt,/l.:;rO~"o)-;llPAC·:tRJ 19,~lu(!~ 
addit)oIla) . po~iti9.nS. ;(pr,.c;plfl».~\finl 'h !Illiit ,"117 
~ancy prol\lotiQn may ~~,ilCP9mpH~,he~.}A,GA 
1969/4~1'i0. 14.AQg1969.;.." 

*FrequeIltly military affairs opinions hinge 
on ,tbe particula.r facts Of the case, Itt· 'hand, 
aUlI, .because'oLspace limitations it is notal. 
way<s.,poss\ble, 'tOl!e8tate .• alli:of the operati:ve 
fall,ts,.lin' a· ,digest" .. Accordingly;,· jUdge ad:vo. 
cates should",exerclse caution in applying .. de' 
cisionsdijJested, herein • t~ Dther ,factual:situa. 
tiQns;wASltaigenetal.ruIe,.copi:es :of,JAGA 
opinion!! will>ibeJ ¥Urnished,judge advocate,;Of~ 
fice!!'.by therMmt~ Alfairll' Di¥is~on, .. .:J;A,\il~; 
upon request. JAGA'1968/5Ult, 16,iDl!I:Iil.!1I11a1 

",','. " ,":. ,:,' , 
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2 .. (Enlisted. Men '3LIY) , Regulation"Author. 
izingGovernment ·To.Waiye'1Enlisted'>MaII!s 
Obligation'Fo Make·Up, Tiine' 110'st.Hiloes,·N;ot 
Apply '110' Inductee. In response to Ifu inqQjl'Y 
from ,The AdjutanLGeneral as t01,whether 
par .• 2.8b~ ,AR 635·200. would authorize a 
waiver of. time .Jest ,by Specialist P.an iin. 
ductee who 'spent 83 days in pretrial confine. 
ment an(;\' who subsequently oompileci a favor· 
able ,record' ofservice.'i'li'he Judge Advocate 
Genera:J.. answere!l' that· it, ,,"ouldnot. as the 
regulation. as presently!!NIlri11ten. 'applies only 
to those, who voluntaril~ enlist and not to 
ihql!'cte'es: It was. ~tatM( ;W9\\le:(;~t.that 10 
W.'S'!C; "§ 972 •. whi'ch atith'liriz~1 'S~<ili waiver. 
WOuld"not 'I?ret>eht AR \\35'!~otl"1frOni 'being 
cliJ~iJdtocover iriductees.'l'fli~ 'IifI~Wfi also 
V?telt that· the waiver~' 1~, ~II#~;', aoJt not 
cha,l)il'e the time lost to"l?j60~"tin\~;"'J~\!A 
1:961)/4161.4 Aug 1969. ,'.'" ,.,,\l'~"T;( \(;:;' , 
::'::L~ t; , , q,~\;,: jLM~~:}", H~~ '~-l':'; 

1.,.3. (Reserve Forces69.ilil+'&liIeJ1oti,t~$ii!l\c, 
ti¥~ Duty Orders For ij'n/ijtt~«trY<)ilMlltiQi. 
pation Prjlper. 10 Uiijl,OfriIl1f3*,,::~\i\1!r0li\(lti~ely 
Applicable., Privatet1~ 'iI1e~u.$e(ll\litgj !loii!linae: ·to 
participate as a memW!Wl'.!i>i'\!61;i8l1l1:diY' Rliserve 
unit, following ,thel·.!!len.i1i!l!IT!I:l!· bls ,application 
for' dis~harge .ash:/t).g@s(l.illl'ltie\l'&, objector, 
Under the provision~ iW'1'(j' U.S.C. 673a. he 
was orderedt()' IIt!Hv~(h.ity for eighteen 
m()nths"· as' ·awltiRl!li!fi!~~ory' 'participant. In 
addition to'ffa~1rl~1?~\lr'stay of his order 

to activ~. f.~I:t,t:.'.':~i·. t~~,ltPetit.i?~ed. the.,,;!\., rm. y 
Boarq}<w.;1i e 1Q~, lIi~lep. of )\illitary.RecQl'ds 
to· haYe,hW , ~f? " ;'IlMnged to; reflect ,that. he, 
had the~~Sl~,'it';~bil.seiimtious ob~e'ctOl'. 
" ,. ':,":i'\, lI~~~ft\(}·I"'~1.~\ ,'<, ,',' :1,\I1}W:'-. 

., Ina~ttl1ll!»iIi CtUestion frondhe A1iIGMR 

vv~e.~~~t;IS~H~~~.' rtl.~;z:~ .. ,',' ··.t? acti"e <!P·tk,;",)re 
Pfo~~. ~.~~~~ . Mvocate ,Gener.~k'~~rmed 
hls, ,,@p1UiW1"\'liIoP;\ .r.A~A.. ,11)69 /8804:"1" ~Q, "Apr 
1969",s~'!!illJ!:f'~lItali' unsatisfaotol:Y?]lallt!ci­
~al\tl ilflji4~lItilt'o!f ,the Rea:dy R~setve;"'tftat be 
o~l1e¥e&hl:\i~lIdt1fv'~dtltY' under~() tI:.s\~~\l\', 'Sa 
evell thoUgh Ithe statute had not bee'liHJiiUcted 
~1iQ\flih4lt!illiiltad aindl .eventhlJt'lgHiI.htll,~l!ltIIil!t­
Itteqml'oriibtllctdid . not 'pvOV:Ille jre):tethli.~'Iij)pli. 
IIl1ibULty!> !tif 8ubseq uehotly! "iens;~~III'ei'!IIIij;ti:IJl1i. 
(Jfll'~, ~J:1tdge !Ad!i'ocate! Ge»~flIl.iw~d'ltRftllll1J. 
6,o!f~O!/1aWij2:$!7' F. Supp.:.M4 I(IDL<l0@1I1Hi.'11l9.68). 



noting that a contra ,holding ,in anothev dis. 
trict court had been reversed by the Ninth 
Circuit, and viewing a second district court 
decision as incorrectly decided to the extent 
that it conllicted with Pflle. JAGA 1969/ 
4178, 18 Aug 1969. 

4. (Claims 13) Depreciation Allowance 
Provided For In COMMAND RegUlation 
Violated Provisions Of AR 735·11. On 15 De· 
cember 1967, a report of survey recommended 
that Member X be held pec~niarily liable for 
the loss of silver flatware and some GUrtains 
used by him in quarters assigned to 'him. 
While not contesting liability, Member X ap· 
pealed the a~o!;lnt of loss. 1I~~~~~~liagain~t 
him, contendm~ that th~ apo*,an~!l.,fo~ '. de· 
preciation provld!)d for m ... ~h;~f9q~MAND 
Regulation was in violation of. ,pilrl\g~aphs 5· 
19 and 5·20, AR 735·11, 11 ~uly, i~67, and 
that the depreciation allowanc~.~I:J\>J!ld have 
been greater than the percentage"use,d. 

The. COMMAND Relfulation 'ptdvi~ed t)iat 
a\I'I~'er.n8hi ~uarters wotild"~~:f?ii~llr,tr~~"in 
rt~}'yl'<~~ ')i~e ~~w condition WIl~~,)t~~j9,!l~ii~ant 
1', i)'~,,~,}.',~e¢. ','. lt~~.m. ". '. SiI,.verware Y"!Ii~: ,,~.,?!.". ~~~~~.J(~\: li'~~Kat,A!p~.fcentage o,f 0%, P,~r"lnd*?n,\h~ 
P~n..P~,;¢JWI .. Ee.·.t,,?;')ie.p. e,r1.od .. of .d. ~~ .. ~.e, ~.~!~1,.};~'1.·. ~e~ 
gan ,'iIp'oh the use~'s. e.ntra'lce!lJlJq(,«n~~~, 
In ciinti'Ast;'pal'agraphs 5.19' and 'lS~l! ; AiR 
735~11;"~uPra.; provide that in determining 
the amoJ!Pit'IP~, p~!!l1iary liability, \lnl~ tl;\e, 
actuallos.s !1JgetW!dV,q!(~rnment will be;a.jl~eSS" 
ed, ActuI!Jf'JR~~nl~n ql\ftnepas thll ,(ji1l'eren~e 
between th~ lY!&ll,leT<?~:)'tl;l~!it!lm imme.ciil\tely 
before its .[Cj)~~f\l!1t.p.~~;tru.ction and tl;\~vl\lu.e 
immediately thJnle!!&J:e!ii ,,In determil1i",g'i~his 
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determined, the base, value. from which de. 
preciation began. to run, When, the COM· 
MAND~e,gulation provided that all items 
were to. be· considered in ,new or. like new 
condition, and revalued. and redepreciated an 
item of propm:ty eve~y time it ,acquired a new 
uaer,it fidled to rellect the actual lOss to the 
Goverl)ment 'as' provrded bY AR 735·11, 
8upta. The COMMAND . RegUlation, by as· 
suming that aU Qbjects are like, new, did not 
recognizetl\e erU'e value of the object at the 
time ofthe'lo~s. lind consequently failed to 
comply with the prp\iision' that liability is 
di're,ctlyproportiohAti!'1i<ith~ Itctuld loss. The 
COMMAND Regulatloh fiil'thel' violated the 
Army tegulatiou provision that thedeprecia· 
ti6n aH\iwarrce will be based on the normal 
lifee~rI~6taricYinasmuch as It gave an ob· 
ject IiIli:~iY'\lsefiIllives hased on a totally ir· 
relevlil\~;':{~.ct~r, change .. of' p(jSSession. ,This 
did not"r\!trect the a,ctual value' and conse· 
qu~n:tIY'~O~I? 'rtot:tefted, ,actual loss. ' 

, .. ',' ":'" '1 ' 

Inasmuch :'asthemethod used t<l calculate 
the value,', (of ',the, :p\!ope'rty was: "erroneous, 
Member X.w:as":erttitled;to.a calculation:based 
on the proMisidns ,Cilf :AiRi 7:35.11, supra,There 
was no' eyidencedndthe file concerninl!' the 
age of thecpropertytlpon which a proper 
calculation·,couldbe made" However, in an 
indorsement to Member X's request for reo 
consideration, it was presumed that the 
silverware had been in use for 20 years, Con· 
sequently, the doctrine of de minimis non 
curat lex was applied and the calculation of 
Member X accepted, JAGA 1969/4195, 17 
Jul 1969. 

actual loss, an.;;~Ii\W,an,~II.for depr.e.;il\tion, is 5. (Posts, Bases, and Other Installations 
to be set of!' agl\~~t, ~)!.e, stal)dard ' (~r, .,~9st 11.7, 25) State Or Local Authority Not Per· 
when new) vl\lJ!e."iP,~Pl\eR'/ltion is based on mitted To Sell' Uripackaged Intoxicants On 
the normal life expectancy or period of Easement Over Military Reservation, Even 

I ef I Thoug',h Federal.'!,.j)v,'~mment Has Retroceded norma us u ness", ".!' :,!<' . '" 
,., ,'I" 'i"", • ",' i.,t 'i." .,'. Legislative J,urisqiction. In 1930, G, an agent 

Inadvising that .~e .. itJRli .. ,t !;~){. '~.' :1.1". 'pp~.rJ . .t8Jpe of the State of C, was granted a permit to 
Secretary. of the A.rfJ1i -;#6m, P\~fimlllll\y.. h~· erect and maintain toll booths and approaches 
b,iItty. should be. grant~q'rTJm,!III:li!\\A4.v\l!la~ on either end of a bridge connecting two mill. 
G.eneral expressed. the :l!llil'liQn"tpa(i;"tl)."I=1PM· tary reservatlens; In 1986, Congress retro. 
MANDRegulation, wasAI) ~MatiQn\ Il;l!'.·the ceded legislative- jurisdiction over this ease· 
provisions of AR 735·11, supra, insofar as it ment,; .and in 1938, G was granted a permit 
\'H,<',' ,>; ":i'" ".'" 1"IMvl'A_tVU.:)i'.-lTid< 'J,)'i" I ~. 
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t6 operate a restruurant . on' 'the' 'easement,! 'so 
long' as' 'intoxio~ting'i beverages' were' 'not 
served.i iOn ;l,:May,1969\! G' 'rilqullsted perrilis~ 
sionto" serve Intoxfcatin:gbevel'llges' In: a 'flew 
restatl!<antto be tionst~ucted; ,,' 

'_,;: . : ,,,,r: -':-',;; "._,' _,. J,I ", ' -;; 

,. Il),resllo,!seto a, ,~~q~e~~ by' I?,CSrE~,:l.'lw 
J,lldg,e A~yoca~,e qep.,e,f,1I1 rephe4" t~\\tJlie 
ApIir, cQUIA. PQt, i~ra!\t spc/), , perlll,~siOJ,l" liI~ 
Pllr.,~, 7b, ,A:R ,~~O,65,~:i A\\~ i96:~'jl~r~~I\\~~~ 
~Ii~ ,~!tl~ i ilf ,IW~PIIFk~ge4iJ?fox~~atl'!lIj,alro-
poli~ b. ~~e. J;a .. g,e,~, p,O. a.. ,.P\l.,i~t .b.,. y< .. "a ... n .. ?l,Qnllo, otp. ~r. 
thlll;t ,anauthq.ized ,pp~l) ll),,,ss';nt'pe,Ju4ge 
Ad,vocllte ,Gen~ral ,st\!<~ed, ~lil\t thw, Pllrll¥fa)'1ff ' 
aJilplies tq ,the\!ll),d, il),,!l;\l~Mi!/1l ~Y~IJ;, rhpugh 
the" Un~te<!, i ~~II-,tes pa§, ,r.~t.ro~~~llff. l'llPslativ'~ 
jur,i~dictiqnffi (f. ;Mo~lloYiI4~! tq,e, relll!latiQn 
i~ il)4jC!\~\Y,~ ,Rf;,,~rlA~f'f!q.lqy .tl:~gar,~il'lg tlw 
s,l¥. ~ i9iL.,./.l1<\0. h.',~I.,I.q,,:Il.,~}le.l'lIg~.S: ,91'1, i,";¥, i!1t,IIl,'Y • In.,' 
~t,a'l'at\\ll'l~!i,;al),d" thus r'lstricts" ,f\r,mYQffici~j~ 
1J)",1?'r,es,<;rl1J1ng, . rul~s. ,a,Jld.wgull,\~lp'ns ,un~~,~ 
the tEll'mS of thE! pel'l;lli~.A~j~,It'i~10"6~,,\m; 
plements the Universal Military Training and 
1il.~Jj1iice Act, !50·U;Iil,abApp.,.§ 473,i,subs~tlon 
6,\JasJamended.',(195il:h jr\Js pno:visilms,lhay ·nxlt 
be., ,wadvil!);; mol' except!:Q/is" ;gran,teli '1Jhereiltil. 
Aooll1'dlngjll''r .AR21 0-65, would" ihlWi/ (strbhlllQ 
charrg,eill ;in,: order tOl' ~erm.drt) Ithe',<,lAlllnY,)lliJ0 
allow" Gg to"seHalC9ho\ic.'beverag~s'iin nits 
vestauroot. ;JlA:'GA,]9.69! 4294; ·12, Allgi.1JJ9691.;c'. 
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