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TR (K MEMY’ 0*Callahan i Paﬂm ’Con-
sxdered 'Court-Martial Lacke pip;lictmn To
Try Accusqd Fox; Offense KOf amaloKnowl-
edge When' The Crimé ' Was; Gbmmitted OfF
Base, Even ’Though The Victiiti’'Was The
Day; hter Of ‘Another- Servickfmali ”Umted
Stafee o fonderaon, No. ki 45 Seo
1969;,. Aeoused was. convieted .of : bwo: specifi-
cations yof' fearnal:: iknowledge:. orﬁf’sa fehtale

under $he Bige*'d dixtedn - (arb “120) i /The

Court g;‘qnté jréﬁ i 'to g lﬁé tﬂ% g{lld—
lty Of hxs CQILVI‘}tl,Onuu‘;P Jg}!ﬁ OEEU u¢g’i Cm’
v. Parker, 395 U.S. 258 (\ﬂrBGQurepor‘cﬂd in
69-18 JALS 1). S

*The e\udence réﬂected t‘hoi faéﬁs ’ﬁHw&* ac-

g i Tt

cused’ met the fourteer- Yea&‘tol& Jktig'lﬁé Tof

angther 59rvicemgn at a cafeteria located o

an; Adr, quge ha‘seh They. talked and he. Waﬁted
her home. Theyimet the nextday: and on that
evening- she''wen$ to his offbage apartment
whete they éﬁﬁ’a oy ﬂ’i”sé‘:'cual ﬂtercoui'éo On
the fouowmg v;e}yng‘,dtjiey quqged in sekual
intercourse: at. fﬁelaame D808 o) i

VY aminred e R u{ 8howvi o aann

bk ?*Communlda.ﬁons vela:ﬁing- 103 thies cnntonts

Gendidi's Wetiodl; U'S, “Army, i; ) le,
Virginia: 22001, Copies of’ the matétinls’ di-
gesteddn thils pamphlet dre niot. gvailable-ffom
thie rSehogks:Phisipamphlet :may be-citedas
69x24. JALS: [pdge) l‘llnhb‘er] (l]lAfsPaimr.W-Bm

dhdﬁ‘l&”bé“adﬁ‘f#ssed 1o muewzl’uhgé**aﬁ% ﬁ te
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HEADQUARTERS
DEPARTMENT OF THE ARMY

WASHLNGTON D C. 20310 2, October 1969

“Th- holdmg‘ that the court martla.l lackéd.
Jur1sd1ct1on ‘bver theée oﬁ'ehses the Court
stated

The Jur1sd1ct10na1 aspects of thm case
are sufficiently 31$1lar to those pertaining
“in O'Calldhan v ‘Parker,’ supfa, ‘to- dictate
. the “sdme: Fesiilt: ~ Only - the status of the
o yictim: a8 a-militery dependent and the. fact

. of their, meeting:oncbase, differentiate. the

_two cases, While these factors might, in a
" proper case, provide ‘the necessary “gery-

“ice "connection™ ‘t6 invest a court:martial

- “with jurisdiction: over: a- particular offense;
. we-tdo ‘not helieve: they are. oontrollmg here.

T T wa ot es;sentlal to thelr initial fast:
" 'i‘ﬁg thaﬁ the ‘vietim shall Have Beén & mili-
Cotaryt dépendent: for, in thHe main, military
L posteiareiopen tothe public: We. know of 1o
_reason to believe that the rules at Ramey
Air Force Bage are to the contrary. In ad-
i.ditiom, sher ‘service.:connection - 'was - natal
%nd ngt Tegal !\arilld, 83 gu ﬁh& 1;1}fuﬂ‘iclin§ tg
¥ T, persona n the ambit o
%p oﬁ%ﬂe}oode Rm 4 Cévert, 864 US
(1957) ‘Tl her téstlmoh a‘f:étrlal the
vioflm did inots ifidicatethat hel inettvities
-with ithe: sceused . were in anyi manner pre-
., mised, on, hlﬂ status. as. e servigeman. She
- fully consented 3% o th .acts of, Intercourse
“willingly cooperited therein, dnd Feplied ii{
- the! ‘affirmative ~when' agsked: '=by defense
ucouusel ifrgheiknew “itwas going to oodur
. befors, 1t(5i;d ocenr.”. The, incidgnts came
;T g light, J p,g an 1nvest1 atlon to 49 te
¥ en she ran away ?

‘hc‘lﬁ‘ f“’ﬁuh {nig" away’ had"h # %ﬂ c‘Elon
w1t}fmthe~ffaccus<adi or th&’ﬂﬁ acﬁiViﬁleﬁ“tm
gle‘ohe

SN ioab m.; ,Ul,_mwn Sk
o'l Simeei. tho oﬁengea ofawbiiths the aceused
oul‘}‘g’gﬁ 1gpnvietgd. WaeL mabisenvice connect-
the court-martial;:w f%sm%’?%,oup jurls-

diction to proceéd‘uthe eon lahan v
. _:wPRI'-ke,rfﬂsilprﬂ«n‘ﬁ Q“&l%i}Umibﬁdﬂ S’ﬁates v

. Borys, .18 USCMA iy 40rCMRB i-: 1}1969
1t glg’estod 691"%2 JAJ“S 3(]?‘1 Woohomeend

Accordmglyn,!zrﬁharfdebih‘aoﬂhﬁf Hhe. Jlooand of
réview  wis ebéysadtaidAhe thidbge and its
specificatiohis \Sitdrd oriered disnssed;  (Opin-
ion: By Uudg&'!ﬂ‘el@usomrimwhldh Judge: ]Dalr_
déti cantirrad;) o ~

Pty sehinnoanTy
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‘ Chlef T udge Qumn (dlssenting) would
have upheld “the " exercise "of“cotirt-martial
wrlsdlctlop over these offenses for the rea-
sons set out in “his, dlssent in, Umted Stg,tes P
Borys, supra, as well ag for the reason that
he felt tha.t the oﬂenses had mxhtary 31gn1ﬁ-
cance, PETHRY

2.8, MCM) O’Callahan . ;J?quer; Con-
s:dered Court-Martial: Has: i Jurisdiction . Over
Offensé :Of ‘CarnallKnowledge  When' The
Ciinié I8 ‘Committed On " Base. Umted States
v, Smith,’ 6. 22,180, 26 Sep. 1969, Accused
was quﬁwicted of ONe;; spec1ﬁcat10nﬂ(okf carnal
lonoleedg‘e of. m-female under sixtesn,iat «di-
versge times between 5~ October: and:14: De-
cember 1968 (art. 150).. The Court granted
review to. determme the va, 1tyi of» a,ecused’
conviction- in :light of @Gallwh;am A Parker,
895 US 258 (1969 xrepb‘rtedsm 69 13 JALS

1

21 !,\

The Court noted that rthls caSe d1ﬂ.’ered
frofn Um:tece Stiutes v Hendefrsoh 18 U:8,C.
MA O H GRS (1569, digesfed
‘su;nm), ;nasmqqh a,s aecused, Jin; thls case,
had: sexual intemour,se with..his..-victim- at
vamioustlocatlons in on-base housmg' Hehder-
son’s offérsed’ on the other hand, ecalfz‘re.droff
base.,::!’l;h:e' "Cort stated that “[
ence. 1§ a-vital .ane for; as we, have: noted. in
other -easesiay. 2iwthe need:to!maintaimthe
securjty”” o hf‘rﬁ‘ihtary ‘piogt’ (O’Calléhr'ah v
P‘arker, Slﬁ)i“d ﬁ 5"US ’é‘t F’fﬁﬁ‘é 'ﬁ742 i’s Si%ﬂ‘i-
cient fo vest in the couptmaxtial jurisdiction
to. try, this: offenses” (Citptions omittedi)is

Accordingly, the decision of the ’Bo‘gf'do of

review:wal affirtned.. (Opinitn by Judgé Fer-
gfusen ih which" Chiet} Judwe Qi 4 ‘;I dge

IV‘I-{‘; ] 5} 1'1 I‘l

! B obeauor ol u)Jl
3. (8, MGM) JO‘*Galtahan Yy Parkb‘i“!('}bn-
siﬂ@ied ~Cotkt:Martial ‘Tacked ‘Jurisdiciion
Over Accused Whb® Stole An' Auilénidbile
Frdam:An . Qff\Basei-Automadbile .-Lot.:: tinited
States: viwRichles Now, 28,040,:.26 . Sep.- 1869,
Acevsedh wagnennvictedy.of -rthe rtheftiofman
automealiild, the!propenty: of. Colonidl Motor
Sales, Oceanside, California (art. 121): The

B j\i sdiction to try’ ‘the" accuséd for

Court granted review to determme the, vahd— :

ity of his conviction in light of O’Callahan v.
Parkey, 395, US 258 (1969, reported 1n 69-
18 JALS'1).

© The only ‘information concerning the -of-
fense was contairied in‘the ac¢tion of the con-
vening .authority. This .report indicated that
accused took the automobile from an oﬁ base
automobile lot, drove the car for ‘about one
day, and then parkedthe automobile:on base,

In holding that the court-martial lacked
Jurlsdlctlon to try thls of’fense, the Court
stated: ot

1t ig apparent that the offense-of ]erceny
'Was committed against, the. cwlhan com-
munity and, as a conse(juehee, the ‘matter
. wWas. t jakle in the courts. of the State, of
_Ca.hf é ia, O'Callahan v Pagker, supra,
als&f ilited” States® v/ Borys, 18 U§0MA
sty A0LEMR) - [1969, digested 69:22 T AT.S
{1{8wiThe:only possible: Yservied connéction;”
1&5 Feflectad: by the: convening -authority’s
.,Summazyy, that might be found.is the sube
q ,ut gctmn of the accused in brmgmg

AL 1‘% Lléi:calen roperty on'base. While it might

- iipgucontendsd ‘that ‘hig’ action ‘eompromised
o1 {ithe’ secinity 9f a.military post” (O’Callas
__ar_nv«Barke ) Supra,. 895. US,.at page 274),

e ¢lieve that.in this, .case, it is
c ent i fd othe ‘the court—niafﬂ lﬁxgit?
e 0

STy

i fonge of lareshy.

When the automobile was takeﬁ' ffom the
—usedicar;lot, the ctime. oflaresnyiwas .¢om-
. plete and. Jumschctmn W@ﬁt }ahegpupex} vested
" in the local courts. T eyw gwug) Iy no evi-
"""dénce " that the. lageet § Fyice con-
hingeted” ds ‘the' subkéqwédt “ise of - the
i+.vehicle' wag irtelevarit dortheproof -of the
:..charged of‘fen.se ﬂWemta,kew no - Vigw:: Hon
.- whether, th e ; gau}g ggﬁ atoflfen prolqegcy

., upon a, m11 offenge triable
“'by’ court—m fmiﬁatidh will

have to be leﬁﬂﬁdﬁr‘jf‘éﬁelu for” in a* pfoper

case. We do hold that under the circum-
y f?}tlancesﬂdﬁ iOhis xgﬁﬁegirlttlgfnm&i{iemnt ato 1;resf;
-+ thig:gpe rtial. with: jurigdietion.
gﬁgﬁ? gllg er. and hqlt{%d States v
: Bo'r}:rqf»mm Jiﬂl MELTE
modtedidihgly, dhe demslom oﬁ the bobmdam;f
reviewiowas neversediand:the:charge‘andsits
sPedéificati®n Adiyniisséd:  «( Opinion~ by JEdgR
Ferguson in which Judge Darden concurrefhj




a Vér,;%' i’c’tated a, di er

“Chief Judge Quinn :(dissenting) -wotld
have' affirmed ‘the: deeision -of’ the:board- of
review for the:réasons set -outiin his dissent
in United States v. Borys, supre, and United
States v, Hénderson; 18 U:8:@,M.A. —, 40
GM.R, — (1969, digested qupra). . ..

-4, (8, MCM) 0" Callaharn v Purker - Con-
sidered. ‘Gourt ‘Liacked Jurisdiction Over. At:
temptéd Robhery! Comniitted: Off Bage. Where
Thie - Forve: Al di-Violence . 'Of 1A i Robbery
Charge Were. Committed On-Base The Court-
Martial ‘Had - Jurlsdiction:. ‘United States v.
Crapo, Now: 21866, 26 Sep.::1969; Accused
plead guilty: to:ohe specification.eaeh of being
absent without leave, robbery, .andattempted
robbery - (a¥tsi 86,1122, and 80} respactively).
In this:appssl;ithe :Court was predented with
the vissue: efviwltether accuseldl coulll: bé:tried
by- court-murtial for the itrimestof: robbery
dnd .attempted robbery -cominittsd. against
civiligns'wiéhthe local courtafweie épen and
functlonlng

. ey boaglt A ISP e
Tl?deCeurt ﬁret considered rbhenatteInpted
robhez;yrof «alcab driver  committedzdn Feattle,
Waghington,  In - holding. : that: .ftheu eourt:
t1 Llacked Jurlsdlctlonweve 8 cha,rge
Bt 3

f,!(f- \\'ii‘

dislogay. i s 'iwi J ;
‘hmhenenﬂsme dvidenee in. this meaondmhet( the
~cpffensesh yrithilitary - smzmﬁcanqe}ether

.-,thﬁ (- Shotussohithe 99‘}5‘? @ﬁ.ﬁr mermbe
ool tﬁ@eﬁaﬁ %ﬁ’? S

‘ton’ have: ’cbgﬁﬂz or'wnis eff"ens 0. 1t s
. apparent: that} Lﬁh@;xeﬁuntandnt;alawaei I’ﬁhJE

«-;eut Jurmdwtmn tmenm tﬁ Qnmo ¥
. .ahan v a eb; % 9,
" reported in § 'I\E
“United States (ﬁ % A
i 407G, MR“‘WH%(OJI%W& &@ém as&e:eaee
- JALS 3)],) 0 ,_;lmmmnos.,,er{xo AToiduiis

The ‘Court, next Foiil HEwieH %"‘tﬁié
f; ets‘?sgucrggindrilf} theuro e%?i[- %%ﬁﬁ

Leal

by the ; rt,” althotigh t’hé‘ '7:" 2

L’é"m&ﬁéﬁ? dedﬁir ed‘lgf'i the* qi(f Gl st
ity the. féésmt"é&id’ foree and Vidlehgst Riraue,
e’ applfivtothisipbb  drivery aﬂd“’el SHBREGOSE

the: rébbebyh took pacsi ofamilitary rdskab:
tion: !Thisy! infsbhe' €ourtlsi-opinion, swasi.a
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sufficient basis -to::sustain. military: jurisdic-
tlon, Of’lelahan R Parkkr supm

Accord,lngly, the ﬁndmg of guilty of. at-
tempted robbery was reversed and the charge
dlsmlssed The Court of Mllltary Rev1ew may
reaseese the . sentence pn the remammg ﬁndq
ingg of’ gullty or. a rehearlng on sentence may
be ‘ordera g (Opinjon’ by Judge F‘erguson in
wh1ch Ju ge Darden concurred)

Chlef Judge: Qulnn (dmssentlng}) Would
have affirmed: the decision of -the board of re-
view for .the reasons set’out in his dissent 1‘n
United States V. Borys supra. :

5.8, MCM) 0’Callahan. .v. -Parker Con-
su.i.ere_d, Courf:Martial Has Jurisdiction Over
The.-Offense, Qf - Wrongfully: Appropriating. A
Civilian-Owned: : Trugk.;When:, The: Offense "Is
Committed; On-Bape. Wnited; States v, Pawiao,
No. 22,230,, 26,86, 1069; Agoused; in ‘aceord
with his.pleag;was convieted,of. bping;absent
without leave, desertion,. and .wrongful. ap-
propriation of a truck (arts. 86, 85, and 121
respectively ) The 'Court 'granted  review to
determing theWaliﬂfty‘ off ‘hlasieotiviction of the
wrongful: ppriipriativn ‘of the truck, in light
of O’ lelahan v. Parker; 396 U.8. 258 (1969,
reported 1n 69 13 J ALS 1)

In ho]dmg that the: court-martlal had juris-
dlctmn over this offense; the Court. stated

. While it is. apparent that: tha crime was
L committed.. against.. a.. civilian. and: that
..civilian property wis 1nvolved; the offense

oceurrad on the: ?Pves;dm:,o;f; San Frangisco,
e milltary. resepvations: : Under. fthese. cir-
.:;_.cumstancea,s Wa-ayecconstrgined to :hold
i thel singe the. cmlme dineetl f){ affected “the
. --seourity;i ot a %y&g) (@’ Callahan
v Papkae SEing it page: 274),
Gy the};ﬁ PR suffig ﬂmﬁ?ﬁas‘m tie gustain military
iy jumisdittio

wBee alsg L

aot@'Callalipni vio Parker,: supra.
;lted States v Crapo, 18 USCMA
‘ i 40,.G iy [1969 dlgested supm]

i: f ity s%jm f&le declelon of the beard of
EYV wWad 8, rmed (Opmmn by J udge Fer-
iy ym ith Chief Judge Quinni and Judge
%q,r en cpncurred)

! Guo(8, MCM) @’Caltahcm v. Pwrker Con-
sulered Court-Martial Lacked iJurisdietion
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Over: Sodomy:: Offense - Commitied, Off-Base.
- Court-Martial -Had Jurisdiction  Over - Oifense
Of Sodomy Committed On-Base, Untted
States v. Shockley, No. 21, 667, 26 Sep. 1069,
Accused was conw.cted of one spemﬁeatlon
each of sodomy &nd commlttlng a, lewd a.nd
lasclvious act (arts 125 and’ 184, respectlve-
ly) The convenmg uthorlty d1sa(p roved

------

and distissed ‘the’ ébnthlon under art1cle
184. The Coukt' granted review 1o consider
the valldlty of - ddcused’s convicticn for: the
offense. of:, sodomw inilight of O'Callahon v.
Parker; 895 U8, 1258, (1969 reponted 1n 69—

13 JALS 1).

“The rdoord contained the" testlmony of ac-
cuged’s stépson to thie effét ‘thit he and aie-
cused engaged: in adty of-akhl *ind oral copu-
lation: on' diverset cécakivhy  batween - June
1965 and Aupust 1967. ‘The ineidents - took
place in ‘their ‘off-bage’ residence and contin-
ued after the ' fahiily moved: into government
quarters at Camp” Allen EEAEE

The Court, first concluded that the oﬂiqnae
of :sedomy committed oﬂ’abaso ‘was; not. “‘geryy
ice connected” within. the mea.mng of O Gallr
whan v..Parker, supm n iy

The Court, however reached a dlffwé:ﬂé
conclusion with: reference to: the of’fensd cdms
mitted :at: Gamp; AllenwThe Court sta;ted\:rtw.,h

Camp Alleti il 8/ Goverriment housihd’ ares
located. withiin i thet confinass ob>thes Navil

-'Bage at Norfolk, Vinginkemqe g
military ave eharg‘e Vﬁm&‘nﬁkﬁ %
-security of:that areat TR A SR fsufﬂm-

- ent to vest-in the court?»marige? AL }d}
.~ 'to try this portioh ofiithe: igas [t
- States v Smith; 18 USCMA LJed0tON %f-l
¢ United: States ¥ 'Crapo,. LSIIUS@NBA#%&MO

VIOMR e United - Stateellv: Pakinoyli18

“USCMA: '—, 40 CMR d. [1969”Bﬂlfﬂfig§sted
i

£ ’WPM] _ 095
’ILhe ﬁndmgs of guﬂty of sodom co. M 1g:et‘i
ase w,as réversed,. The Court of ‘Milithry

R e may rea.sseSs the' seﬁtence on’ the
‘aéiu o' hé 'iiding ‘of gu;lty ‘of s;odorrﬁr}i ‘ﬁz
Camp Allen, or a rehearing on 'sentencé i

bey'ordenadsy (Opinion. by Judge/, Fergusom in
whichsiJudge {Pdrden ooneubrad.): ¢ Forie) i

. 1iChief . Judge: Quinn (dissenting) - would
have-affirmed the decidion of the board of re-
view on-.the::basis :of -hig::dissent in: Unibed
States v. Borys,; 18 1:S,EC. M. Ay 40 CMR
- (1969;: digested: 69422.J ALS &) :

7. (8, MCM) ' §” C‘aﬂaﬁhn b Parker Con-
sidered. -Possession- Axgd;. Wee (Of ; Dangerous
Drugs. Is. “Service: Conneeted,” 1Count-Martial
Lacked -Jurisdiction ;Oxer Change Of Hlinlaw-
fully CarryingsA Concenled \Weapon., United
States v Cagtro, No:: 22;046; 26+88pw 1060
Accused- was. convicted-of -four gpedifications
of being absent without leave; twoldpecificas
tions: of; vielation of/a lawful. geneysl yegulby
tion:-byrunlawful: possession- of: barbitunates;

and-one specification of “unlawfully) carmying -

a. congenled.. weapon - (arts. .86,1 92 and184,
respectivaly ), - The. Court granted: newiew:.tio
detetmina:: the. validity -of "accused’sgonvie:

tioncdn light of O’Callahan v.. Parkér, 895

LS., r%ﬁ) (1969, reported in 69-13!JALS: El.)“

In1t1a11y, the Court stated that the oﬁense
oﬁubemg; absent without leave was :undgues-
tionably :‘fservice :connected” -and. consequent-
Iy niot w1ﬂh1n ita: grant oﬁ revuew e

Qe :
¢ {I{'l'ext the Court: considered accused’ con.-
viction for violating the general regulatlon
found inipar.. 18:1,; AR-600-50; 29 Jun; 1966,
adfidnded 18 May 1968 This regulatlon“ft)r-
Fﬁfié the urilasyful possession- of certhm%it!ﬂgs
Pifically, barbiturates..and, smph h {fies
i 9 mlm 4
ﬁ of which, were found on, accuee,dr at ,the

tu!mef he: was: taken. into. military: dustody;for
‘Héinglabsent without: leave. iy msted tby! the

@buﬂt the’ GXIQtQﬁCE’ of & gener‘al re@lé‘tion
c-]grmg Spe 1ﬁed conduct ag ] pup;gﬁable,
gg;not, stan 1ng\ alone,., per. Jse,zconfor juris-

diction on:a court:martial te tryl.#h::ac¢cused

og jitg violation, The conduct pro Fribed there-

i gt be “serv:ce connected’ Wwithin the
ﬁﬁgﬁ?ng of O qula .0, .'vlil t’ A

oted. in Umte‘ ) §tat es” 0., W "
ﬁ%ﬁ%& 385, 24«.9 MR 135 )(1957 mP%Wr
ok ithe, Court is of the, qpinion that
siongandi.msenaf drugsiis.detrimengalalp ths
“healthy. monale and.. fitnesy :fﬂm-d&w;l%m

Aongvin the ‘armedefonces.” Ini the. instlTi s,




.fthe'(ﬁourt cited. : I'nited States ;i Beeker, 18

gMA —=, 40’ C’MR Lt (1969 digéste.d
JALS 1, for, the' propo%gitloh that “the
'iH

rgg;ulp,t;on proscr:.bmg such conduct, wihether
on. or.-pff vbase, welates ito«a natter. that, is
clearly i’ ‘service: sconnected; ¥ ’Gohsequéntly,
the offenses were: prtjper’.ly ti‘ié]b‘lé By

e b
martial. Hn ?\*rn RAMEN

Finally, the Court conaldgredﬁ(mg,gharge of
unlawfully carrying:a. conoqa}e,@ weapon. The
Court first: stated that: while, it, wag,true that
accused\Sw possesgion .of ;the)\y %Qg;lpi,only be-
came known after. he. had“e;;}tﬁg;gd &, United
States Army hoapItal hig. pﬁggﬁp@efthere) was
not voluntary, The facts 1@@19@1;%;),4:11&(1; after

accused had. been 1nvq1vedf é")[t‘o Iy[p;qt@moblle
accident in Seattle, Washin ' lie Seattle

Police Departfmeht turried hit! i“tii‘ the
Armed‘ ‘Forces Police who ég é}l‘;‘fﬁ{ fto. the
Army hosplta]' In  holdifg! : fi r"eeurt-

martial ‘did" not- have" Jdﬂ@&fd&l&i% é&‘ *this
offénse, the Court. state!(‘l'f"a LA

siridind
bt -‘-‘ mfmﬂr Ak

orSENERNE ARVl ke
fumgemusbm%' SR Rt T
“edii States b DEBINY wmwmwtaaws
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C.M.R: 428 (1968) - %and Umted States 2.
Beeke'r supra, -

@ Mo ﬁ GMI 4t __1_23) O‘C’altahan
L- LR hsi&&ed “Colrt-Martial Had
Jurﬁ&fct‘n‘d _Over' ’ﬁhd Check 'Offendes Where
The' Chécks Wéf ’Céshed on-Riigé. HoweVer,

Court:Martill'1; (ikeﬂ‘ Jurisdietion’ Over Bad

CHeck ‘ORPhES WHers The ‘Ceck Wai Cashed
Oft.Base. Umted States . W@l’lidm.s, No.
22,176, 26,8ep,.1:969. Adeused. was, convicted
of. ona .specification . of .willful . disobedience
of -an order.of his superior: officer;iand three
spegifications of uttering checks with intent
to defraud, then: knowing: that he .did:mot or
would not have sufﬁclent funds in or credit
With t"he bnk fbr‘the aym nt: thereof in full
ﬁ%aseﬁﬁﬂﬁfrt SR 90, é:nq 3 respecf Jvelyy.
THé ol ﬁ“ e Pevle W ‘o ’d’éﬁeﬁﬁ ne ‘the
validity o aéiil %‘I”é }cionviét {oh® u 3&1' art{tjlé
12814 1{pht 62 OBl M%; Pa Flie 395 U

288 (fgag%poﬂ g9 A 8 1) B

O R yrsaks ‘Finmfv‘nsfqm F a1
The evidenteidveflagted v that; .two Jef the
cheeks uwere/washed-atthésHork Brage Oon-
golidated; Exechahgeolobatedoni btaes These
checks were retuned: storsthie: Bxcliange, un-
paid, with thevngtasion Yaceount.cloged,” In

‘holding: that- thericourt<maptial - had: jurisdic:

t1on -over these.y ﬁﬂiﬁﬁsas» thez Gourt stated h -
o . 3 i i V . {}\
Inaémtich a8 the uttermg of these p r
ticular checks took place on bage, and cdsh-
gﬂa ﬂ'te the,, J;gr’grBragg HCqm@H’dﬂt@d Ex-
- v
\_"baseg:\;yeq beheve . % %eﬁgo? E‘ Egg
i “gaies conracted” Withi Bl
[ GtGallahan v Patker; dsugral. wﬁﬂ;vtrfat Hihe

o sourt-martial - l:tad=1 Junit{ehian. by, v sthe

- ageused. g . ©ondpgh onom disgw, whegond
i1 At dhieds ucheek [ Howhvibe, Prestived othe
Gourt. with ' a» Gifieront Heublet! Abeskding
t0: /thé éwdehgewa'ecuséd am_atéfsrﬁm *thiru

‘ 8 i 3 ,_n HE ,
pfinianky &({&9[01290 place; in
Ity .and. a, civi 1?tn Vﬁ{ﬂ.s

3, dlitte. 1Fs a,emagl riable
arglina, Under, the

A, T, Supra
g, et c%nhegt%d”
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and,-henece,.thé court-martial ‘was Wlthout

Jurlsdlctlon to proceed. - .. i ey
.. Accused’s convictjon, ;cel?,tlngL ‘9‘,the thgrd
check “wag reversed .and, ‘the speﬁgﬁeatmn
ordergd smlsseg The C{qprt of, Mfllta;ty Re-
view may repassess the. sentgpcgf on. the agls
of the remammg} fmdmg;; ,_:guillty (Oplmon
by, Judge erguson ]grh Wh,phx Jqug Dard,en
concurred) . . S

. «Chief -+ J udge ;Qumn (dibsenti'ng‘) \vauld
have -affirmed ithe! ’demsmns*o*ﬁ 'the) board of re-
view orvithebasis: of«his wissent, in- United
States vi Borysy 18 W.S.C:M. Ay -740-C.M:R:
— (1939 d’lg‘ested 69 29 .FALS‘ 8‘);' il e

9 (8, MCM) 0’ Catllahan, v, b “kg
suie,red Gourt-Mart;ai La,q:]g?(; {gg qdigtggn
Over Burgla,ry And. La eny, gﬁlm
Post United Sz;q,tqs v g]@gm ser,, » Q Zl 68
26 Sep.. 1969. Aecuae(il,\ hile .in an, a bsant
without 1eave stactus, allp%ggly Icomm;tted the
offenses of burglary and arceny (Addltmnal
Gharges IV and: V)~ ‘foriiswhich: g “was ‘gon-
vieted: by :a geneéraliCourt-mertial; along with
chakfes of ‘absentewithout ledve and: bsedpe
from lawful: confiiemert. The Court’of Milf:
tary LAppeals granted:-veview  to determine
the: validity: of: his conviction' for' burglary
and larcefiyin: light of -O'Gullahan vi Parfe,
396 U 8. 258 (1969, “reported 1{1 6? 13 .IALS
1) PN ;.;‘ t BT

] ik [RERIETIEL B .hill 181 .
A §t1bu1aﬂdﬁ‘-~6- Weﬁéfdxsélbéed the *fo es
mg informéifiﬁh,f ] A .

&-' il 1968 .agsm
and - Priv,a.te B hroke lmtsaﬁitl;g, ﬂhmes ofV,
logated: iri Bellaville;: Michigait,sand: tfs’ﬁﬂle
property worth more than-$50i00; @Wﬁ*ﬂ‘é‘yé
latier; . ageused; ‘and.B;stole ,ﬂnnau‘b, abile: s}
Ypsilanth, Mi@hwan, belomging: fow . Sub. e§
guently:that - same yday- aceysed. and Bf{mm
propexrty.of .4 valueof ,about $2560,00 fromyan-
other: mdmdua»LmAg@used; iandsihis companion
were arvested.hyan oficer.of the Ssling Rov
lice Department Saline,, Mlchlg‘an, whlle rld—
ing' inth stolen Hittomiobile, vinn iy

P A SEONHEIT RS el :
'«ﬂn\;hold’i’ngﬂp sthat the s tadﬂmiﬁdnﬁia&h}a:cked
Jutisdiction” Over the Bitgliry  aa lbrbény
charges‘ tﬂé Qoﬁgﬁ“'té‘tgd* o

I 'un)ﬁu Biitd

‘Since.the offenses:designated Additional
.. Charges I'V:.and V; Were ‘cognizable: in the
-fourts, qﬁ th State .of Michigan .and..the
q;rcumstances Surroimdmg the "¢omrhigsion
" of these offénses weré'in' ho'way specifically
o related 4#6-the ‘military; these-offenses  were
,-'f%@t i;cmable by c%Jriigélag:mEI O’Cﬁllahanlxsr
:-parl er,”supr e ates v..Borys,

% % gilIR — {1969, dlgested

69-22 JALS 8]

- Adcbi“diﬁﬁfy, “thé" ﬂndi’ngs of guﬂty o'f-'lAd—
d'it‘loﬁal”eharées TV &nd V ere set a8l e--ahd
the' chakgeés and" their" Spemﬁcations Were
offiei'eﬂ d‘lsmiésed "‘I’he ‘Court &€ Military Re-

et m:iy IredNseas’ ‘t’he ‘$énteénice ofi thé bams

' !ﬁ‘*”thé“‘rb?nainmg‘ fini ng’s lof sguilty or a’re-
'hehrmg hay be: ordel*ed (Oblnion by Fudge
F‘éii‘g‘i;ﬁbﬁ;in wmch .g‘dﬂ Je Da;z'-'den COncut'red )
i N )11 oN

Chjef )Judge  Quinmn; (qlssenting) would
anvea affirmed, ,J:hef,,demsmn, of ,the. board, of
reyigw: . for the reasons set out in his, dig-
gent in United States vaBorys, 18: U 8;C.M.A,
—, 40 C M.R. — (Hﬁ%;,dlgssted 69-22. J ALS
3) '

b SRy ui

10; (8 ;MCM) O’ﬁ?alla
sideretl. ‘Court- Mtwt%al? . Jurisdietion ‘Over
Nf)hsiiiraéy Cha ge. U eﬂ S’iates v, Harhs,

0:,22,048]. 76, 84h, "196.. Accused  was. con-
victed: .ofone’ spéaizﬁeation ‘of conspiracy. to
violate sectiohiskﬁf%’*(!ce) -and-(g); Title 18,

#Thy veharge wag laid an-
1e] M.f The. Courf’?g‘ﬁn ed
" ‘;i&&mmng; the validity of hls)zq;pn-
thctlon in dightitof 0'Callahan. ar: Ronler, 895
UFS '258 5'(11969‘5 lféporte.d in 69-:18- ETAJUSM}‘)

PAT wRoE s hetidnd

Accused wag charge-d w1th qonspwmg; {Wl‘bh

another, geryigeman ‘anﬂ wthwawm@mmzn
mtlonala Yo..obtain. m grmﬁ mﬁ@p}m
gmh _the nationgl, def onss. 9F fhe < Unite
'tp;pes, Aqauaﬁpl aallpgqgly;,p@;eﬂg(fegtaﬁln doq,
s relating to the-yaianal defenss, in 2
&gﬁﬁ on., whexe: shey, woy! h%m}fﬁ@ P, b
?I}&%M qr?}%mwbw Bt oF e’

i A4 e, o n ﬁi’mwﬁw}m ‘tordry of-
faises, withitiithe MurView ofi §. 798, aunne,
fatvecgmizahle dh ‘thexfedenal : districtsgoumts
%ﬁl\!dﬁdmﬂﬂmdm@b tatter- would: bestied
thergedn.dinding that thessayrt-martialzhad

PR e resl i

i 5 oA Barker Ctm-

-!/
ey
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' 1969,.{, “Accused wag convmte,d
Of A5 Gt b‘?@)rtlntermedblﬂtempmlmtw au-.

jurisdietion .in th1s ca.se, howeyer, the Court
stated SR Sy .

In this cage . . “the documents 1nvolved
viete intierWorking papers of' the tilitary
establishment and, while' not cortaining a
-gecurity clasmﬁcatmn, one ‘was marked for
,a@mcmlww onlys«They. were; not generally
il ;t ecmclyﬂmn h populace,. - The

egrl ese qcuments

‘*F‘.t'ésté*“(ﬁ;c? i\f’ély "w‘it)lr’nn the* ﬂ‘h itéry es-

"""""

tﬁlﬁliﬁhrﬁe’nt- e

ek, 1.

" Aétording to the tes‘tifnony of & prosecy-
.rwtlon withess, ‘the appellant’s military duties
“iplayed a major:role. ih his:; participation in

the conspiracy.  The' military members--of

the conspiracy, S and:the accused, were
" -acquainted: with eachiother: drom.
itary assm‘nmemip’l‘he .accused...
. breviously.,, 35;3 S HAP
Jquaf'ters in, rgﬁe an " at the
“of 'the condbﬂ‘ac ’was attending 8
weve supéwi’sw ‘eourgé at %he
-‘States Army: Sighal School .

ad Teen
I;l:ead-
e inning
%%ﬁ'oh
Thited
AT Befoné in-

. cluding. h;mmm; the., consplraey, the Soviet
fr?pr%qm;

qulr mto ,1}];1(-";é location

uties,, rougho thg con-

, spi ﬁb ’acc ed according 'ty the wit-
- R éwht 167 recruit others fror within
the Army whe:might be! sources for:obtain-

ing classified. information. When reassign-
el th&stnea,, heitold :the: witness/!tHat  he

--an 'é i‘@mntqt% evelap:icantacts, there,

nder, the cireumstances of this cpse, the
Court: muundﬂ'ﬂhw@}rammd memmmb@ﬂ'sem
ice connested! within ths Higaniny & OQalldt

han v, Parkery sipray %‘aé‘@ﬁdﬁ‘i@@;s%&iﬂéﬁi
sion of the-Board 'of révie ‘J-w.WEtéf(ﬁﬁ ;i

(Opinion: by ‘Jiidge Ferigusohlin Swhich, Gh
J udge Quinn’dnd: Judge ‘Darden’ cbnenrfed“)*l
3hyig

“ 11 (UCMT axt 08y Vagigtfon Hefween.

Teg atio And Pr fW_a ]
b l‘gqversa,l' Of A s
nited Stites v, Smith, N

i

eceﬁﬁb

o,nvictioq
§ 28 Sep,

%f éérelicﬁti

‘ ?ﬁle%xﬁmr%%@,hls convietion. . ..\ i
s THempedifteiftion-pnder’ the: charge aHe‘gdd
that:satbugedip Siilltully- failed tb. ‘properly
walk disrpestitves bingitbing: down uponisaid

nost- The Goupb!hdyweven.: found. the racord
devoid of éviddnce that would:gustain suchian

rior tnil-

pen. Al
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allegation; The prosecution established ithat
after accusedpwas:posted as a sentinel he was
foungd. off his post, by the Officer of the. Day,
and apparently asleep in.a huilding, Ag; the
Court noted in es;se;nce a v1olatmn of a.rticle
92 was alleged and charged and yet an entire-
Ty sef:oafa’te violdtion’ showing the misbehavior
of avgentinél lewvitig:hig - ‘post “befores” Beirig
propetly relieved was protred (fart 1’1‘3) The
Court held that ‘this variationbetweefi ‘allega-
tioni: and ‘proof wag: Jf:al.tlal.l and necessitated re:
versal of aecused’s cbnwétlon “United Stdtes

v Blsey,” 16 US.C:M.A. 455, 87" CMR. 786
(1963=) UnitoliStates v, - Dotson 17 USC

*A« 352)‘38 C’MfR 150 (1962) _

* I CAFL I ‘* R S ETIENR

,Accordmgly, the ,deq;smn oi,,tha boamd of
review. was reversedsand the charge and its
apaciﬁcatipn .dismigsedy;.. (Qpinjony; by -.Judge
Darden .in .. which.. Chief:. Judge. ,Qumn and
Judge, Ferguson concurred). i iiv i,

12. (76b(2), MCM)* President’s?_t'diid?é To
Instruct * Oh “Procedure . To “Be “Followed ' In
Voting On ‘Seritence ‘Constituted "Reversible
Brror, ‘United States v «Smith," Noi: 22,196,
26:Sep. '1960. Wheh- ’ihsti*ﬁtefing!"the ‘court’ oni
the seritenice ‘{6 be rnposed; thie  President of
the spacidl’ éﬁﬂ&‘tifné;"i*taifab%mh eotivieted “ace
cusad Seiled o atlerthe ourt embers’ any
giridianbe oft theMneehanics of votmg, 'ag pre:
soﬁ‘btdrifrﬁ) Siiheribh - T8b €2y Manual fo’r
G}d}x?ﬂ{suM@f‘trail Unrted States, 1951 il
GUETY diotn T Baigd g ‘
siRelying..on. Umted Stwtes w!_JQImsqn, T‘185
Ui$/C.M;4:-436, 40 C.M.R. 148141969 digests
§d;69:19: JALS 8), the Court;heldr thytsit was
prejudicial . error.to fail to,.instpuet.the;court
that it :should, begin, by, yotingvon.the lightest
proposed .sentence. . In", JOWQ??{WEhWiGOHrt
stated.: RIS PRTR I 1 (I TICE R 0

“AC ¢0uft uhmétr GRS B
ﬁre ey el béld‘é%’?#ﬂ *‘gigﬂ’ﬁy ”gau*ld'
rproperly; i contnanoe »with. m)ﬁm&emﬁmn of
- theimost severe)\proposed .a?nmme o Since
Wes.hawe noswayi of Ascerielime awhet, took
- Place, the nof ing 25E A0 sonductad, in
““gecret, and, o8, ) 0. n;qpinmn,
" the’ mattei‘“co‘riﬂé‘rﬂ& stantial right of

- thesdetusst; ¥hédtbotiine d? pldin' drror-thay
I bempﬂ@pelflwﬁ itivekedi - United . States v
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Stephen, 15" USCMA 814, ' 85 CMR - 286
- Reversal as- to sentence is rerqmred S

) Accoi'rdlﬁgly, the decision’ of thé ‘boai'd of
’revléw wil’ Feverged. A’ re'hearing on sentende
'fnajr be ordered (Per curiam)

. 13, (127c MCM) Board Qt‘ Review Erred
In Approving .A. Bad-Conduct Discharge As
Additjonal Punishment. .United, States ., Gor-
don,: No...22,270,.26 Sep. 1969, Accuged . was
convieted. of failing 4o obey. a-supgrior, com-
missioned  officer, ;willfu] .disehedience;.of . a
noncommissioned. offieer; sitting down on: post,
and iviolation:of 1a shipls.erder by wearing
‘tennis shoes: ‘instead.: of -black »shoes  while
standing bow sentry. He was sentenced to 8ix
months* corifinement at hard labor; reduction
to pay grade E-1, and 'a’ bad-conduct is
charge. - All'of the offenses, ‘except the" last,
were ‘set aside by the supervissry authority
he modified the sentence by reducing the ¢ons
ﬁnement $o one month :

. Om. further review, a; Navy board oﬁ remaw
na’qed__ that ~-under the Table . of . Maximum
Punishments, M anual. for CourtasMantisgl,
United .- States, .1969,. section: A, parggraph
127¢,.the: maximum: punishment. forthe g
proved..sentence .did: not. inelude a:ipunitiye
discharge. . However, a:majority of:the hosnd
concluded . ithati. unden: . section: B, -Mondl,
aupra;. it .eould approve the, badrcondyat dig.
charge as: <add1t10nﬁLnunxahment beraugenscy
cused had two prevmus ‘convictions.’ H re-
Versing ‘the board 0P evi ?Wgas ’to“bhe"éb'ffﬁ@ﬂ
the Cbutt agretd witiEhd ﬁ? A e BBY
dissetted. T i opinioh, Gierhikal oFihe
three miost géridus’ oﬁ*e’ns sﬁﬁﬁt{ﬁﬁf@@f
‘taditall surgery” ak- toith 3
antd“thie” pettitiens” of the féﬁiﬁi’ﬁ Pl
presented a fair risk that the COu,I‘t it
‘might not have added a bad-qp di %g}isc ar Y
k Qq!,gﬁe aex;tence on, the basis; o W@H% ]
vioug,migeonduct. ;Agreemgﬂmth thea :
_thes’(’doumtf cited United States:v: Vi ,h i
Tl iy vA 509;-'16 €. MR, 83 (1984) “§ha
Wﬂ%& Biwes v Koo, Nfs C‘MA”’%E?S

q hI 42Ll 1957 Jxy u st jh{ . iR

reng THTAT S A

Y &‘ewrdinsws; the .decismn of ke board: of
review: Wadhrévétsed a8 to thesentence; A

) could be: trled onithe dHarges

rehearing -thereof: may° bé' Urderéd
curiam.)

( Per

II COURT OF MILITARYer
JSIONS fug i

1 (70, MCM) Court-Martiab Retnms .“ll‘ls-
diction Over'Officer’ Whoae Resignation 'Has
Been. Accepted But .y th) ﬁas Not Been, Noti-
fied. Guilty Plea ‘Provident. United, ,Stat*es .
Schneider, CM 420085, 11 Aug. 1969.. Con-
viction : AWOL,  (prt,. 86), .in .accord, with
pleag, §e,n,tenqe dlsmmsal ﬁrom Jhe .sprvice,
TFy . ahe; gsix*.mos, CHL; Convemng« authdmty
approvbd e

--JuAccused claimed thet he\ Was . not subject
to: cou‘rt*martial jurisdmtlonubeeause his res-
hh'iﬂﬁon for’ phe gdbd of "the service had be-
¥ {ifﬁ“‘effectiiie héfore trial. In fact, the order
=p,1;¢qp13mg ,accyged’s reslgpatmn was . jssued

“while. accused . was -omn his  second - AWOL.

When accused 'was apprehended,’ e Wag
Plated: in’ ﬂhe stockade and i:he ‘e&mn}anding
geheral ordéred that mtlﬁcp,tlop of ;the ac-
geptance be held in gheyance,; sn;thai ac@tsed
'nf‘ L .",
Ot ie ke beeiie g

Iﬁ holdmg aocused subject to mllitany law,
the Qourt of Mﬂltary Review: reiterﬁ‘ted the

faf
- “« 24

“HHnciple thit 'thé resigriation” of an” “oicer

- does notfibecome effective until.the, time rwhen
heireceives due notice of its accaptence:Win:
throp,, Military. Low :and. Precedentst (3dvad,

"1920- reprint) ;:SPIGA 1945/10844 12 Ot
19455 JAGA 1946/9809, 13 Nevs 1948 Hur-
thexmore, . noted. the: Court; accusedh s:mlea;snp‘.f

lty amounted‘to 8 Jud1c1a1 g{' 1op of
é it 3 - reiieved the ! § of ' ‘the
Bilitien  of “ipfroducing . ev1é

m smf ey
g‘te States .i,fnwas, 1, U”SQS ,A flf9 1
l{ @33):19 (3’951)1 Vi nade Do b L

ST g ‘&éciiséd’ redofd o extbnua-
“for and mitlation. " howdve the - codt,
thogukth -affirming:: findings;:caffiriied. -onlflmo
miuelr-of the 'enténce!as! included:dismfudl
‘Bromm rthe servicss i(Per’ curidm ofjﬁldﬁﬁw
lgBepors Poroslis, C:J:; ‘el Baﬂeir % kgL
iﬁi’aﬂ*"ﬂ’ iBent.y! g SN th

;



- it 85, MCM). -:8JA. Erred:By.. Failing. To
Adwise :: Convening: : Authority:«In: Post-Trial
Review: . That.. He: Must. Be-Gonvinéed:«Qf  Guilt
Beyond Reasonable Doubt: . And:::That. :The
Commandet Of The Disciplinaiy Barracks-Is
Not:Authorized - To Mitigate :iSentences Of
GCM Prisoners: -Both :Errors Nonptejudicial.
United States-v. Elmorie, CMn480898, 27 Jul.
1969. . Conviction:  desertion . (art. 85), ‘con-
trary to plea of guilty bo-lessér; ineluded of-
fense of AWOL (art. 88)i Sentenee:: DD TF,
two yrs CHL, and red"Ewl‘ e oon

4 lrf‘\nl'

Accused clanpgd th%‘i }1 e gtg«ﬁ" ﬂudge advp-
cate erred in fagum o q@}fﬂgg tha convening
authority. that, heagyugj;f,beh@?nv\mc@d bayond
a reasonable dopbt;, i o aecuged’s, gullt The
Board of Review:: ﬁngmlmgtpd States v,
Jenkms, ‘8_ . 24 CMR 84
(1957) ; United .ates 'E & 8 USCMA
166, 28 C.M:R. 800 l(a9157) "Holdmg that the
advice wasswaffteient s tothe lesser-included
offenséiof'imﬂ(m‘tf 86)), toswhich 'accused

pleadydo: ’wdveﬂf fHe - Board deter:
Mineﬂfﬁtuﬁwm&&ﬁﬁr By’ Apprévmg finditigs

of*mtabwmwmmm " Westrich; 9 U.8;
Ot dad uay BN 9844111988 ; Tnited
Stidtedtin mwagfnihm O:MA., T8 ,25 ‘GIMLR:
840’ ;mfséwm 0% W87 Wivoreiviiy - Fiab'

TR e AR i S R T h*}nim
.+ The,§ mt@& Gaatagithestallowing ermr ;m
the staff’ .u,dsgmdvqm@}srﬁmw Weiveori il

- Although %ﬁé[a g %ﬁt R G o) e” 3
“turwed to dubly, I T ' "m ¥ é‘t‘rié’g—
v gtrtite his true rmosiUEiIY 1 safhily
completing rehabilitation WW‘M& dome
finement. If, after an approprigié pafmod of
-, eonfinement, the ageused, hoerd alnated

that he should. be rest xqﬁ,,go y
%éﬁ:il

_’suspenéled senténce,
“aken by the comma'nder ei%%éi
- gourt-martial - furisdiotion d%r“ﬁ%livmbéd
1uStabes  Disetpltnary: Barvacksqableeistithe
nd Oﬁw?? Lmpowered: to toke smh gelion after
B &Emph.gsls supplied by the
B?nq l)a)cf Foti' b A R ki o
Althnugh{thisjwas im- conﬁact with AR 638~10
21 May 1968 ‘whithidimits isuch: authority to
the : SechetatpafrbheApmy:-and The: Judge
AdvocatesGeneidly the Beard:held thit: it was
rionprejudicial(inbhas. Pherodivening authors

Pam. 27469-24

ity ‘wasg not misled:as to hig. powers in-exten-
uation and mitigation. In reaching this deci-
sion, the Board refused.to-follow the holding
in- dInited Stateg.w. Lewis, CM, 420520. (11
Jyli: 1969, - digested . 69,22, JALS, 9),  whergin
it: was ;held: that:a.gimilar misstatement. re:
quired remand.of, the record to.fhe convening
authority for.& new review and agtion, .

Accord‘mgly, the ﬂndi‘ngs Were' approved 4s
to'the lesser’ 1ncl1hded dﬂbnse of AWOL, Re-
adsessing the sénte‘ﬁce ‘oh'“the  basig of the
etitive vecord, the Board redueefd ‘the ‘périod
of confineiment to oneé year (Kelso, J Nem-
row, J., concurrmg) L x o

i-Btevens; Cud.: (d:s,enting) , ‘maintained;in
aceordance:with the opinion in United: States
v, Lewis; supra, that the:.errors: were: preju-
d1c1alupmd heeessitathd;wméw review:" '
""" g easiedll ehers el o b e Dol
T GRANTS Ammemwmmmws OF
fREV.ILEWf. JGE, b belogiotyg ol Gew

U Uritdd Satery. fiﬁbmem'* ACM S-22769
pe‘l:itioﬁ phinted 1658, é*1'.9169 YA ceussd’ was
statlémed“at"NéT]]JIﬂ‘ A4 Foree Base, Nevada,
and 1viny off-bade 11*Lag Vegas: Orl Satut-
day; 18 Tantai¥ 11969, "A1¢ B, also ‘statioried
at Né{lig APB; Visited dbcused at His qilarters
Later) actuséd’ AR B ‘were out on'the street
in- fronﬁ“bf acc‘used’s quarters agsisting''a
third individusl “Who “had * car " troubld: *Aci
cuged; " Pér 1o ‘spparent reason; ‘tooki’ ail,82
calibay" plstof from his’ pocké{:”'a’ﬁd‘ishd{ BB
in “the' néck He was' ‘chaz‘ged‘“vfitif HREATIE
with #'dangérous weapon ih” VOIA LR oot e
tlelé 128 'aitd' wrongful aftd’ Wit dikcarge
of a firearm under circumstihcdé dicH d4¥¢o
endanger human life in. viplation of article

134 CEgesage ariin i et il ieg gt uao

¢ -Acedsed~wasicondiptethmifethalsault speci-
fication :dsiallegedsitidiodethi dasamofiense of
diseharge ofy-dufifsarnmithuot liidtinelgnsness
under -ciroumatanistossuch eggihos endanger
human : Ajfie:: ket imam ssdntencetiic 4o+ three
motith#iwhnfirienidn thatrtardilibhorsatiid a.bads
sotidictidisvhioplye. siBebGounts will- tonsider
whethamstrospbug tiénhritiall ladkéd- jurisdic.
Hddisto .bmmmsmﬁ:ﬂ‘imibhwwhﬁhes and: the
dipdl foatiohk  HERUBIEER. & SETERRY B
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IV MILITARY AFFAIRS‘OPINIQNS*
" I T T

' 1 (RéServe Ofﬁcel‘s 48, 45) Assig'nment Of
Certain’ ‘Resetve Oﬂlders 'To ' Positions For
Officers Of ‘Next Lower ‘Grade* May Preclude
Unit' Vacancy Promotions 'For' Quilified - Of:
ficer -Of Lowef' ‘Gride. Paragraphs’ 2-4aCio)y
and (16), AR '140-10; 12 Jun 1968, authcrize
the Secretary of the Army to assign Medl,cal
Dental, ,N>|J,srse, Medleal Specialist,. and Qhap,
lain Reserve; ofﬁcers to positions.provided..in
their. unjt’s TOE. or 'TDA. for the, next quer
grade ‘This,may" result in_gn, aumorlzgd fpvep-;
strength in the unit. I EIT T e

In: respbnse to an:inguiny:. frem the Chief
Oﬂ'ice ‘0f Reserve Components, ‘ds:to-the effbct
of ' such: assignment <on :unit vacancy -promo-
tions, The ‘Judge - Advodete:Genergl respondeéd
that an officer of lower grade, though quali-
fied to fill“theposition’ of! ‘the higher gradbi
could not be promoted to ‘fill a ‘iih’i’t ‘\}‘aéancy
the hlgher grade Jis ﬁlled 10 U,.S C § 32&%
3220 8383 (a). For examplq, if a, _unit ig, ap-
thorized six colonels and has four. eolonels
and. two l1eutenant colonels ﬁllmg the colqu]
positions and,, in .addition,  two.. colong]gyﬁye
filling ligutenant., calonel positions; pursuaps,g#q
the .above, cited. provisions of. AR: -140710,> the
lieutenant,. colcmels ca,nﬁqelther pe p;pmﬁgﬂg
to fill unit.vacancies. nor;be recommended.for
such a.promotion,.However,, ;;t‘ the.; S;ecpq’pﬁgy
revigeg the unif’s JOK .or FDA; to, inglude
additional . posltmns for, ,cplpgggs,m@,hm\ggtd )
caney,. promotion may. be“aiq:‘(;p;mph eflcd A %A
1969/4150, 14 .Aug‘ 1969,

ST ; . 0 Iy

sobiey, i“'fbﬂ’v}‘ 5 To
il mgyparh 1eaaaknn

*Frequently mlhtary affairs: opinions hifigh
on-the: iparticular facts of thercaséatithgnd;
and: beéause: of :space- Jimitationdt it A6 ibiteak
waysupbssibleito: restateall: of: the. fh]ihl‘ddriﬁfe
facts: fin::a - digest. -Accordingly;~ judge ~ddvos
catel should-exercise éaution”in applyingidet
cisions-iligested i ierein: to: other- factwil Bituas
tidiisi:Asiia- general -rle, - copies: iof - DAGHA
opiniohs wilkibe! furnished: judge advoeatindfs
ficest:by; theyMilitary: Affaive: Division, FAGQ;
upon request. JAGA 1968/5156, 16 Dec/1963

- 2,v(Enlisted: Men-31.5) * Regllation. Author-
izing Government ' To::Waive i Enlistéd :Man’s
Obligation To: Make Up: Tie: Lost:{Does: Not
Apply To: Indudétee. In’response: tos&n inquiry
from::The Adjutant .General &9 toi:whether
par. - 2-84;. -AR . 685-200, - would:i authorizé  a
waiver of time lost: by 8ecinlist: P, 'an: ins
ductée: who spent 88 days'ih pretrial-confine:
ment and who: subsequently corapiled & favor-
able record of servicey 'The Judge Advecate
Getieral: answered: thét' it -would not, .as-the
regulation, as presentlyl-written, dpplies only
to: those who voluntarlly enhst and not to
ififibtees. It was stated, ! éver, ‘that 10

[UR- RO /8 972, which" aiith&‘ i§ 3
Woufd® not - ‘prevent AR” 635*’203‘
dHa‘.ng’éd to cover mductéés{”f‘ Q’lflbtn‘3 also
gl ptéd. %hat ‘the waiver, if %’431 tloek Hot

‘ha g'e the time lost to e Ell’ﬁﬁ "’Mfl“@A

4161 4Au 1969 ’ T
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56,85, (Reserve, Forces 69 1) - Reserietis Aas
tive: Duty- Qrders For Unsatisfagttry,Rantivcis
pation Proper. 10 U.S.C.-673u:Retroantively
Applicable. Private B refusedite: gohtiiine :to
participate.as a' membersiofia;Repdy (Reserve
Unit following the! denfaidsf Wiz applieation
fariidischarge asiia, aoﬁs@qqt1mu3\ objector.
Under the provisions qf; lb USGmG’YSa, ‘he
was ordered to active @ity for eighteen
tHotrths aﬁ”a‘h“liﬁsglﬁ'ﬁ : 'y“*bartlclpant In
addition to ‘ﬁnﬂg‘fgmwﬂﬂ*%wyi ‘of His order
to active duty},5 g’a B petitioned the Army
Board for.the (8trde ign ot Military. Records
fs(b‘ Have hig. reqoqda ‘hggnged i:o reflect that he

had the stiibuiiof a«amméntious Obﬂector
Vit Doy i dadips doh ey

In answerstorl @uéstmn from the ABCMR
Whether ﬂi& ‘Fﬁt')ﬂ% St actrve duty Wwere
p&’oper; (.‘[‘bu;e,5 dYocate General affirmed
his.. opmigni«m,, J{M}A .1969/8804,.. 29 . Apr
1969, statinguthat-an unsatisfactory. partici-
pant in'asunit’vfthe Ready Rederve: ma‘jv"be
drdered to*ddiive ‘quty undér 10 V8¢
even though the’statute had not been eﬁﬁ ed
when :hé! enligted! anid -even :theugh -hig:enlisb.
ment: centractsdidsmot provide for: theedbplfe
eabilitysof bubsequently . énacted s loghslatinit
The ‘Judge Axdiéoute’ General citoduRlgho.
Corigoram,28TyH% Supp.: 554 -(D.:Cole:]ana881s,

_rom‘ “heing




noting.that a contra: holding in another -dis-
trict court had been reversed by the Ninth
Circuit, and viewing a second district court
decision as inecorrectly decided to the extent
that it conflicted with Pﬁle JAGA 1969/
4178 18 Aug' 1969 -

4. (Clalms‘ 13): Deprecia_tion “Allowance
Provided For In COMMAND Regulation
Violated Provisions Of AR 735-11. On 15 De-
cember 1967, a report of survey recommended
that Member X be held pecuniarily liable for
the loss of silver flatware and some curtains
used by him in quarters -assigned to him.
While not contesting liabllity, Member X ap-
pealed the amount of loss 8I ﬂ@gaed against
him,  contending that the aJ wance ‘for de-
preciation prov1ded for in, thé OI\@MAND
Regulation was in violation Qf pﬁ&'ﬁgra‘phs B-
19 and 5-20, AR 736-11, 11 y, 1967, and
that the depreciation allowance g}'lould have
been greater than the percenta,gg uqed

The, COMMAND Regu]atmfl
all -1tem% 1n"qt1arters would

A XERTIRAY ‘QW NI IRt &
K v g f sl ild ":l,‘ i é
: _‘ US i i% 1

gan upozt

In contrast paf‘ag‘frap - -
785-11, suprw, provide that in determmmg
the amount of pegupisny liability, enly the
actnal loss to the Government;will, beassess-
ed. Actual loss is defined, sas:.the jdifference
between the value of  the: Ltqrghj;mmed;ately
before its loss or destructmn‘(@,ngp{qhq vialue
immediately thereafter. In: detepmmng thls
actual loss, an allowance for depreciation is
to be set off against the standaa;)d {or. cost
when new) value. Depreciation is based on
the. normal life expectancy or perlod of
norma use&ﬁulness o

In adem that Member X's appeal to the
Secret:aqryr Qi the Army from pecuniary lia-
bility- shog;gg p@,,gr,anted The Judge Advoeate
General .expregsgd,the.- opinion that, the COM-
MAND . Ragplatjons . was. in violation of the

prov1s1ons of AR 788-11, supra, msofar as it
T HardR0 DMUITE! Hi TSV I VO 0
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determined. the base value from which. de-
preciation began- to run.. When - the - COM-
MAND Regulation . provided that. all .items
were .to be .considered .in new or. like new
condition, and revalued:and. redepreciated.an
item of property every time it acquired a new
user, it fm}éél to reflect the actual Toss to the
Government  Hs  provided by AR 735-11
SUpra. The ' @OMMAND Regulatlon by 'as-
summg that all ob:]ects are like new, 'did not
recog’nlze “the ‘trile valué of the object at the
time of the losd and’ consequently failed to
comply with the proirismn that" liability is
directly proportionate t6 ‘the actua.l loss. The
COMMAND Regulation further ‘violated the
Army regulatlon provision’ that the deprecia—
tion dllowanice will be based on the normal
life ‘expectancy inasmuch’ as 1t ‘gave an ob-
ject ‘many useful lives based btn a totally ir-
rélevant” factor, ‘change of possession. This
did ‘not’ reﬂbet the actual valte and conge-
quently‘ dould not’ reﬂect actual loss s

Inasmuch as thq method used toncalcularte
the valueswofi the property: wasi:-erroneous,
Member X:Was entitléd to a: calgulation based
on the provisions- iof AsR? 785411, supra: There
was_no- evidendé: in- the; filei coneerning: the
age of the-property.upén which: & proper
caleulation - coyld ‘ba made.” However;, din:ian
indorsement to Member X’s request for re-
congideration, * it was presumed that' the
silverware had been in use for 20 years, Con-
sequently, the doctrine of de minimis mon
curat lex was applied and the calculatlon of
Member X accepted. JAGA 1969/4195, 17
Jul 1969.

5. (Posts, Bases,- and Othel Ihstallations
11.7, 26) State Or Local %Autihbrity Ndt: Per-
mitted To Sell Un?aiﬁta?ﬂ Intoxicants On
Eagement Over Milt gervation, Even
Though Federa], 20V Retroceded
Legislative. Jurisdl fiqm n 1930 G, an agent
of the State of C, was ‘granted a permit to
erect and m&inﬁiﬁ t¥1Bdeths ‘and approaches
on ¢itherendeotrsthidpd donmecting two mili-

-tary’ reforvattors: (Tte1986, Congress retro-
coded: leglylative-dunisdietion over this ease-
meantssend-dn; 1988, G was granted a permit

ENNTRERIZIFAR -
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to operate a‘vestaurant ion the ‘easement,’ so
long © as intoxitating ~ beverages were: ‘not
served. 'On 1 May 1969, G requested permiis-
gion to-gerve intoxicating beverages 1n a new
restaunant to be cbnstrueted IR

In response tp a request by . DCSPER The
Judgs . Advocate Genera] replied,. that the
Army- could. not. .gr@nt ,such permlssmn a8
par.. 2-7b AR 210-65, 14 Aug }968, precl\xdes
the ‘sale, of non-paCkag’ed intoxicating,. alco-
hoh,c beverages on_a post by. anyone other
than an authquzed -open megs The Judge

Advogate General, stated that. th,ls paragraph-

,appl;es to. the land in questhn even though
the T.]’mted States has: retroceded leglsla.tlve
;]upsdmtlpn to G Moreover, the reg’ulatl,qn
is, mdlca,twe of Arm,y pqllcy xega;'q;ng tbe
aa.le of .- alcohphc beverages on M11;ta,1;y in-
st,al]atmns, and- thus restmcts Army gfﬂcxals
in prescribing rules, a,nd regp}g;tlgnq under
the terms of the permit; Ag AR;,210-66 im-
plements the Universal Military Training and
Service Act, 60-U/S:C: Appi:§ 473; subseetion
6,.a8 amended (1961),its provisions may not
be:. . waived: mer exceptions. granted thereto.
Aecebrdingly; AR 210:65 .would -have 40 be
changed: -iniordel to permit: the Army.sto
allow i G té-idell aleoholic: beverages iin 'its
restaura.nt 9JJAGA 1969/4294 12 Aug IBGQ\
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