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I. OPINIONs'otrTIIE U.'S. COURT OF 'MIL· 
1TA:tn' A'i,>,D-tI;A TS. . ""::.' " ,. ' 

, "-I ,~"J~n,~. '",t ",I.. , 

J- til,' lI1'tr¥~" (j' C,ci(tahli" ,~~4r1Mr, :con• 
aidered> 'Cc!j1tt~i\;tl4'tial, ta~.k'~'A ~ 'tjmtl~ti9nTo 
"'rcy ;Accu~fldl"Jil9~ "Oft'ense,Of ~!l!lJIII-]{)}{nowl. 
edge, When' ''l1h"eCrime' 'Wasl CEommitted' :Oft' 
Base; Elven "Though The V'icti1ti''WaSThe 
~a~l~~t~rJ)ff\:noth~r Sery~¢~",lIi\:,' 'P

J
1Med 

S. J~.t~8. 'iV. "liff .. ~'f!d.~r,8q1\., ~o. ,~~.i!t~'i .~6)fi.!~p. 
~96.9"~qPAs~d,,wllS CQllv\qwd .o~"t;WO'dI;PeA)lfi. 
cations,> jot.' l,earna!.>.:lilinew,)eii·gei ' of' "II'" femMe 

~~~t~.i;:~~:W;$%J~n~~1t~~f~~i:3~:i"~i~: 
ity "9,( hi~:'ciJAy,I~~lpn;:j1jll Sli4~ ~~)j~:ihil~fian 
v. Parker, 895 U.S. 258' ,@rll.69'\I:iI'~pol'ttaM in 

6~-1i1}ALS 1). i':"',I""':'" "I' "'\ll'll. 
"'Ii'heevid'enee 'reflected thllr ta-e1ll!"'tHI£1I<'ac. 

.~tJS~d·, pt~:~}!tefou~te!lIi·Year~?l~ :4~!i~»J~¥1 of 
I\I\~thift, ~~t~dc~1ll,(ln '.' ~t,!l.·. qafet~r!a ;1o~\\t~~· \ on 
al)! .Ao4',Fqr,lle l:j!\S~" Wiley tal~ed lind hlilW/lo)ked 
her h<i>me ... Whewflme.t the Jlext:day and. OIl that 
evening, Sh~' werl·1Pto·)·h'is 6fl!.bil$e apa~tment 
whel'e. theY~.lila.Jed'f1l' ~e~u~1'l1tercotifi!6:iOn 
ihe,~ fqll~M!iii~.:~,~~~;:~~~~ ~wt~il;fi 'in: "se~)Ial 
~I1~r,~ours,~, a~;~~lhFjIHl}e'fllla~<t'li 'J>! .. , "1 

""'Ii'·-d" 'iJ~i I'~\'hf'.! h,Ji' hied bh ;/1/ ,;~i:'} 

'" ''''Communications :vel/l!flng ',lM :tJh1!>:Cllllnttllts 

Shtifl)iI. l;be"MiI~~s~ed:l\)''l'.ftA .. '''!I'U.II.itll.')(I'd'm.1iIt te 
(;e'iillflli's JS~lIool;' 'it!S. Xtmy, 'c;\~,~I\, ~~I)le, 
Vi~glnla, 2290[, Copies' 'of' the mater ltIllr di· 
gestedcfll' ·thill pamphlet: are' not.IIoWilliblel:ili!om 
the i,Soho(l./wtilhisf;pampl!:let :may :lYe'Jci,ted"lIs 
6.9)024. J~LS,,~plille) nulbbvl\]I(DA: iP8ltr' :211 .. 69. 

HEADQUARTERS 
DEPARTlIIENT OF THE ARlIIY 

, ' " " \ ' ~ ,J " I'; . . .' '. 

WASHINGTON, p. C. 20310, 2 .Oqtober 1969 
,_ \' I' :,_1 (~', ' t , ' 

, rhholdirig .that ,the cour~-marhlillackM 
jurisdicti6n 'over the~~ , ofMls<lsthe ' Court 
stated! . ". . ",' , \ 

, . 
The jurisdictional aspects of this' ClISe 

a~e Sljfficj,ently sitp.il/lr t? th?~e.perta.ining 
,in 0'(llH1lthan'i 'Fllrker ,'supra, to dictate 
the sams'Yelllllt;·On1y· the status '0f fhe 
victiJrn'as a"mi1iltell~L~ependent lind theiact 
of th,eir, meeting, OIl'Pl\S!\, difff\rel1;tiate.the 
tVl:P cas,es,. wh,l1l1 these,fl'lciors, might, iJJ. a 
proper caSe, provide the rtecessary"i!erv· 

"Ice connedi6n" 't6 invest acourt'martial 
with jurisdiction ovev"aIiarticularotil'ensei 

'.·we'donot believe th~y,are·GontrJ;)lling ,here. 

" ," rhvail"not e~~entiar to tHeir 1h'i~ial meet· 
"'11tltflia£the victim shall'h'lIve be~h amili' 
. tai'Y" diipendent·,for. in tlie' main,nilHtary 
. !p'osts',arteJopento ,th~ public; We. know. o~'no 
. reason to believe that the rules at Ramey 
Air !foro\! Base are to the contrary. In ad. 
,ditidll, "her .serwi¢e,! connection was natal 
and I;1.qt l~gpJ, \1;I\l9,;j' as s,ljllh,!"ins)lfficient, to 
hrlp.Jj', h~rilPptsonI11Y',IWitth;nu~he ambi~ of 
theu~if<>'Vfii ·'Code. R'eitf'yC()vert, 854 US 
1 .. ;' (19tm1,")1j;l' !l1Ii- testiriio/iY'a'tJ trial,th~ 
victim: di:d dnot· iirtdi'(lateollhat 'hel,,·, actiivities 
Wiithith~,tlc.eused we~e in anyi manner tme· 

.' ,mised., 0)'), 4i~ .s~atus,. as, II . ~e~yip~an. Sh~ 
fully consented t<;> \loth . acts ofmt~~course 

, WiflinillY bbope'rlited' thereih, 'itn'd 'replied'IH 
.. the, 'affil'mlitt.ve ,when' a:skedc.! 'by, de.fe'll'se 
.rie'()Ulij.s~" Qd:(tshe ; knew "itiwas .goingJt@ peaull 

.
' J,>1~h&1f,X;ihjl'd. ,Q~~)lr .• ", .filla." il)ci<l,~n~l·.~!H!j1l 
,·'ll~Q.U'" f.\4u~·ng.a)) inye$t.i$a~ipn.to\, \lIl,I/,' t~ 

r~r"W len'" S Khiri awayfhY' >'hqm.·H'er 
. "'iic~ I 'o~riJl.uhn 'Nit" away JtJa "l:iiP,'I!'6ri~e~~oh 

witif)('th'e\"MtlUsed, 0" 'thej,l'i'illetiVttiellri to~ 
a:ether., .. ., I '. .,'., I 

it ~1.r:iJ:!J(j :',' :/ r',I,),I:I ')tL, ,.'-Ow~,p)ji;'~·) '. 

., .)' ,j ,s'w11il L the . off.8ns,eSI o~"wl\illhl ~~v a.celJlsed 
')niW/\~ Hlol)v.ict,~\tW;AA~,!j9Prr~js~Y~<Wr~pv,n(l!lt-

e~,"~ the court-martia"'7N~Jli'iW~t~qp~,.All,J:i,s~ 
dICtIOn to proC'eed::,theileon.'dfltallahan v 

". ,E'a.rk.e .. rn,s'UP.I.\. ta"",~~.j ~\~l'IlljOl:) Vl\1MIlrl'd. /{'f\~lIteS. v 
." Bllrys. ,;Ii!! UaQ~' 'lmh'(j)M~Mti-'-c:,L1969. 
.r;~~g;~s~9 69~~~ J;1t}j@,l1JiI'ff Ii~""..f 

AccordinglY'lilthefid.b1liicil!!.h8£·lltIhe"~oavd'·of 
review' Miasq;e'Mjj'l\tl:8a\!.~t1t:h6; nli4rge and 'its 
specirflcatilii!s '.w.ilr~;oraehid· ,dismissed! ". (0pin. 
ion ;}i~ IJtidgefrFe1'llU'$'in!lfjnllwhidh J,uitge, Dar .. 
1!IIi!\\ c~il.C;lIr1i\&dl) . 'I' i "'r, ;i d.,. '.,,' " ':. '"'' ! 



p·atl\! 27.69.2:t 

ChiefJtid~eQu\;n (dissen~b;t~) would 
have upheld ·the exercise'ol" c(llirt.martial 
jpri~dict,.oJl.~:-:er. thrse,iiQff~l1~es}or .. tile rea· 
sO,!-s set .1'.?tl.n1J,ls dl~~~nt, In un~te~ §~(fte8.1l. 
Borys, 8upra, as well' as for the reason that 
he felt that the offenses had military s\ignifi• 
cance,'l .. 

~ ... (8,'M.QM):O'C"il;;'ha"p::;'pq~ken ~Iln. 
sidered. Court-Martia!hHas:IJurisdiQtion ·.over 
Oll'ensi! :Of:Cavnal["Knowhldge' When'The 
Cj.!.nt\l:·I~'~t.~~itt~d'{~I\·:B~se. UnitM' St'ates 
v).,~ptt~1\,~PI :~\l,18.6, ~·~i:l:ep. 1.969.A~CIl8ed 
;Wl'-~: ,~~rl\V~ct,ed .of!,olle.speCificatlOI;\ .. o~ Cl\rnal 
knoWiledge.: ,(j)f: 'a ,·female under .silKteell,dat .di­
verse ··time.s between ·5·' .october: lindi)~4;De­
cember 19(18 (art. }~O). The Court:granted 
review to' determine the:·f.~Wj,iiy,'l:P:f~cdu8~d's 
conviction, in light Qf Q;<'1a~lq;/1,Ilai·;1J" P(1h'ker, 
395: U:S,· .258 '(1969\.,rep'G'1IMd'Mi.··69"13J ALS 
1)I'j, . ",),-," I :i/ 'h.'/-rl~I'; 

r • ',' J .) ~_j.: '" " ," '_.' 

The Courtrreted,'thaj): this case . differed 
ftofriUriite4!StM~.ii v. i;JenMi'8on, '18 U::S~C. 
¥.Ai,'~::190':~;!t:·,,(tP~9; '. ~ie,~ted 
8,'IlPr~j".: 1:Q!lSIt\Il~~,!W ll~eu~~d" \~n thiS. ca,se, 
bad, i~el'ual .• intereo.1;ll'lle with "his ,vjutilJI'i at 
vaceious,Iocati0ns in on,ba.se·'hotlsing;) Hl!Utifer-
~~n's:6,f¥e~~il~i', or. ~~~;~t~~~!l'fa,'lZ; ,.?~~~t"M~qQ~ 
b!l~~'l~lj~ J)g9ur~( .stll,ted, t!w·t In li.l~,.,~\\1er­
en~e. ·i$, a'!VlitllJ ,Qla/) f.0~;' ·as we, Juw:e<:noteli;' in 
(!)ther ·casas;'!, ... I. ','1\ ··Jtlili· need Ii todmMntaill\lclthe 
secur.itY'.' t:\~ i '\I'! n)'flitary. 'po'St' '. '~O'tlaJIiI'\l\'It v 

P.ilrker,::.'~~~~~;:~9~:P,~I'~~;,p\t~t,:'~J1,i·}~I~~ffi-
ci~nt tp,yest .. in ,tr;~ C?,H}:'\'nwNhll-l"j,urmd!pt,lon 
tq. try, ,this Qffellse:~' (,Git&tilil)l,jl),oJlll.itteqikn 

'cJdJ',"o Accordingly, the decision of the boarcr of 
ve:vi:ew • wa1if affirmedl. ,( Opin;i8n b~J Jl!!!Igtil Fer­
iU~ljri in wi!lclt t~hW:\' ,ftitlite 4!1fi!niIi '.ItWd ,V\l'dge 
tJa'tderi'dll\¢"rred:,) ',,'IU, ,,,,,,,, .",it . ,b;, , "\,;~,, "", ,P ,f",':l' :;J tl")')"l'} nJ !:o],hl.; 

3;· (8( MOM)! O~(Jalla:1iizn·'M!:Par'kerjJC'on· 
slill!red;CodH:Milrtial ilJllckMiJ'uvlSllfetlon 
Over Accused whll StoMAii' 'A>utijmilue 
Frllm,.,Ain·, M .. BasQ ;IAutoJlldbi\Il.Lllt ... ·Ynited 
S~at~$B v')IRiehl~illN(j)" ,,22/04Q"1 \l6,·Sep.",:L969. 
AlCllusedh,WIIl!'f\ c!Jnvictetl, ,of,·,the ,theft '"aT,,,an 
lliu,t<lm(!,bWl, i1ihe{,JilropeJ)t~":Jlf, Colonial ';Motor 
Sales, .oceanside, California (art., ilt2L~I" TIre 

2 

Court granted review to de.termine. th\!, valid­
ity of his conviction in light of O'Callahan v. 
Parker,,:\95.,U.s. \l5& (1969, reported"In .69-
13 tAts I). . . . ... 

The only.fnfor.matioR concernin&: the of· 
fense was contained in 'the MUon of the con­
venillK,!luthorit;y., This .rs)lQrt indicated. that 
accused took the automobile from an off-base 
automobile lot, drove the car for "abo'ut one 
day, and then pllirked.,the automobile· on base. 

In ho](~i\1g that . ,the court.martjal . lacked 
jurisdiCtion to try this 'otl'ense, . the Court 
stated: Ii. 

. It i~\t)lJilarent that the of{enseofla.rceny 
was committed against the,dviIi.aN. com­
munity and, as a conse<l:uence, the. ntatter 
was.tl'Jl\ble intll!l,cQ.~rtso.f the State of 

. ,C~lil~~l)!a . .o'C~lI~hl'* v. Pl'~ker, sl,lPra, S(je 
' .. alslt: 'I:;1ltlted States' V:. Bbrys, 18 USCM,)\ 
.. :,'\/.w; '40.t(!)M~i -' . [1969; digested' '69,2\l IJ ALS 
;,j3]\I'll"he'only pes!rible,,~serviee' con;n:ectioll;" 
.),',Ij.S Ji~j\ectEld\ .by the· con;vening ,alJthority~s 
\ ,S)!lU/Ua?;y,,that might he . .foun<,l, is. the.sub, 
, §~qti\lJ1t"ctlpn of the accus~d in br'ingih~ 

·\I'tl\e'gtplen propetty on' liMe: While 'it might _ 
ilibe'IC'ontelldlld 'thfllt chis' actiori"compt'omjsed 

"it..flthe' secUlijtY<il~ 'a . .milita~ypost"( .o!.€laltla. 
:iJ?,a:n (w!'la.rMf,,) ~tjPI;a. ,,3.95:;VS";ll;t p;I'ge ,,2J'M~,, 

D.'W.e ... li!'l.llQ.t';R.e.li \lveth!\t .111. t.p. \S,.,GIl~e .• lj::. IS 
,. 'stifficl~llt\!o' clothe tnecourt:niai':iI' r with 
'jurtsdiction tb'trythe'accuse{\'fiW th'e Of • 
.. filnse of larceny,. ' . ..cr, ,'\·,A, '.' \ 

When the automobile was t~k~d?Jo~' the 
,.us~d: car. lot, the' crime, ",f·.IBlv-e.eIiM-mas .. Ciilm­
i, p'et~llnd j uris9~c.tiQnWMrPP'!Ji~.ulP.qJl. v,este.d 

.1J;i tl1,e Jocalcol/rts. 'rl:ler~.,Ul; ~Imlll}' .. npev~-
'<fence that thell\rce'iiYIIWltS'Sel'VICe cone 

i"'Mcted" ·,lts· 'th'e"s1X1:l~1qrt'e'l'itl:'i1i!e' Of th'e 
"vehicle was ir1"ele!{8lIIt ~h:e>'proof .. of the 
, '(lhal1ged offenae. aM' eoitIlNe'f' no :. vieW'"Qn 

'IN. h .. e.th,~. r ..... t .. h .. e Jffi'h\~q.Jt~f.(J:I\ .. t .. Pttle. n ...... llrollIlPt. f 
. upon a. mlht,Il}:;YI1811~e.)J;!. ~'n 0 en~e· tr'lable 
"by court-ni~1't!R!tTh~''d\liermillatlbn wiU 

have to be leiltlJjJ6r9N!i!bltl~ibi\f:ih'ai'pl'bJier 
case. We do hold that under the circum, 

... ·stances". thls lfIIlol:!e;!1t is dnilufllcierrt.:to ,vest 
'. ,.t., his.,.spelViifJ:iJqjl~. r. t.~;U.·'ViiPh .. J.·:Uli,.i~Q.a.·!l.ti.QII. 
.,~~9Pt¥~%Qjtr~Ii.l,f.er. an,d,"J,fJitedi:ltl\te~y 
::'- f9?;X.,'~),t,fJm 9JtP .r~'", <'I' ,~, ii.:.~:~::: ':"~I"\JV 

1:1, :A:cOOlilllhWIIY,I.the:,decisfonr' oil the' boa1ld!!!l!Jf 
'r.evl:eMbwill~ lte,v.ersed1<lJ<Rd .. thel!ehaIig:e "lIIitd ti'tk 
flljeoilftOlllbillinAdli$niisstldl" ,( 0pin[ort';. by'. Jl1fd1\!$ 
Ferguson in which Judge Darden concu~~~\~ _ 



'·Chief 'Judge Quinn (dissenting) . woald 
have' affirmed 'the' decision of' tire board of 
review for tire reasons set0utHnhis dissent 
in United States v. Bor.ys,iupra, and United 
States v .. Hende'rson, 18 U;Si(!J;M.A.-',., 40 
q.M.R. --;,,; .. '<~969, ;Pil!'~.~t~d,~yPf?<)' \ 

,4. (8, :NiICM»(j'!CaZldhalt"v'''~tl''kei'Con. 
sldel'ell .. iC1)4luIltlJRllllled, ,Jurisdil!tlott aVer,At. 
temiltlid Rbbb:etyi :€omntittedi Oft\·'·Base. Where 
'rhe . Forel!' ,,:&i{lil,·iVilolen-ceiOt'., iA "Robbery 
Charge Wllre·ComliltUed On.[BaseTlre Court. 
Martial Had . Jrnrlsdlctlon;,'7iJnited',,states v. 
Crapo, NO.N21~'$66.) 26 Sep .. ' 1969. Accused 
plead guiltytowue'specificatlon;each of being 
absent without· 'lea,ve,robbery,'.andr,llIttempted 
robbery (al!tsv86,! 122, and, 80\IJI\e8pectively) . 
I,n this'appIlM,'1the'Court was!J»!esented with 
the,issu6')oil'ioWJ>rether accuseflC·cohlllt ib~',tried 
by court.:mlll1t1al' for the' 'cl'imeal'o:!lrobbery 
alld attemJjted vobberycQmmL~lijill against 
civilians'~ltllhlthe local llOlIrts~8tll olien arid 

~~~~~~·~~~N~·,'j', d.; j ~-H;r ,'I.ii.- ,i1'!': 

. /]/hlitnCel1r,tfirst, conslderedr1Jhlln'attempted 

~~~::~f~~~!lt cab' driver,committed~i'ri'($Jia1ltle, 
V ' furholdlng',tliliti~;1lIi.e'J '~,ourt. 

~~~~~h4Im'.fr~:J·,{,,~ ' .. \.1' q0~f,}~s.l~A~yge 
of"h 

th6'i r0oJ!>bef!iyiiI.~ok iJ)I,t~e.1 OI\,JIII ;mi1~1faIt1' 
thllm 1 ThiiS\1 i IniJ,~he,"elll)iI1\t!sl!'CiJplnion:" iwaSfl '81 

8 

sufficient basil!tol18l1stain. 'military i, Jurisdic. 
tion, 0 1 Callahan 'V',' Par: ker; suppa. 

Accordingly, ,tlie ,~n!1illg,!lf l~ul1ty of at· 
tem,pte(.i robbery. was~e~er~~d, and the charge 
dIsmissed: The' Co,tirt of Militah Review m~y 
r~a~~ess the ~entenc~ pn Hie remaining find. 

",< ,',,_"'. " ':'>'.":; iii':;:.,' ,"i.-,!._': < 

ing's ofg'uilty or a rehearing on sentence may 
be or4el',e~: (6pi~ioil)Y Ju(jge'F~r,giIs?n, in 
which Judge Darqen concurred,) " . 

.-, ' ' •• ' > " " ;-. 'j "I' 

Chief Judge 'Quinn (dissenting? would 
ha¥e .. affirmetl the decision of the, board ofre· 
view for the reasons setout in his dissent in 
United States v. Borys, supra. 

. 5."(8,,MCMJ ,O~Callqhan"v. :Parker Con­
sh\erecj, C,o;nIll1o!\\fart~1!!1 B:!l.!I, Ju"i~ictio110Yer 
T\J.Il,O/f"el1SI\, ~f I W!io~~1l1Ir 1 APlWo.p~i!lMng, ,.A 
Ci:vi)j~O",g~cll ,rJ,',rIlRlklW,heJl'" l'''11 O,tl!en!\e Is 
C,ollJllJl.Mell iQ!I·~e. .~ m4ed, ~~(f,t,i!s. v, ,Pax,iao, 
No. ;.!2,28,Q .. 2,6)iSIlP",;t.9§~,,,,!A:Jl!\U'\\ed): ,iljaccol'q 
with'hisipl~a~)l'IWIj.J!:,'~QpMi$~~))1iIf, »~il\g', al,ls,el).t 
without leave, deser~i911,;' o,l).<i1<r,W,Qllgj'ul ap· 
propriation 'of a truck (arts: 86,85, and 121, 
respectivel~1 i'flI'We"'Ctlult'tgra'r'iltetlreview to 
detetmlne the'",a)li~ftyo~'hISi'Cdl!viction of the, 
wrongful' aippr1fptlatlbn 'of the tru~k, in light 
of O'Calldhan v. Parker, 395 U.S. 258 (1969, 
reported in 69·18 J ALS 1). 

, '; - ""Ii'" , 

In hold-illg that ,the"court.martial had juris· 
dictiollover this offense, the Court stated: 

While it is, apparent that ,thll,i ,crim>J,e .was 
.committed aga;inst" 1j.",civdilJan., al).li, ,that 
civilj,a,n propel1tywas inil'o]va¢l\, tJle 0fl'e:nse 
0cvlIl1red! ,QI'l, the)Pl!e$.J~i,I1, Hof, $.Q;)l' ~Jllm')cisco, 
II' , m~lItllry" l'esenaUQmnlilnllEllJ1,·Vhll$e, cir-

.,Cumstan~e~h; WB, ,·a~e·~,!.IlQJJl!tffiined to, ·hold 
;," tb!lt ,s,inCeJ It, b, e, '!!l1!. i~e ,db!eq~]y ,'l);. fl',ecte, d "the 
..Se:Oqrlt~!tot_a". liMlY$ jpJ)8t'!n.( O'Callahan 
I'!.V. PaJ!Jt¥r)F:~hl1! ",~!Yl:)U~.e.,at/page274), 
:'. ;th~J1!!"I$;tli' sufllQi ~1H1)li!fisIfj0.·1Sustain military 
t)dIUl/:i$.d,' il\ttqu()i~,@,'IC,!I!ll~h.Il'ltJ V" l'arkel:l supra. 

,,se, e all!, Qf Y,l!!,', i~, ed, St.a, te", ,S., v ,~rapo, 18 USGMA 
\ "',11 49,\ GM* '7 1~1969, digested supra]. 

~:~.JRi,,~, ",H~I~!~,·";"~,'~,'~i,(d~ci~\,?n,,.,,,., Of, theb~a,r,(.i", ,o,f 
~Hpe,)Y, 'YN/"a ,~JIled!, (OpinIOn by Judge Fer, 

,~, ?~,9N,1n,fVY!.':,'h:~ ;'h,', Q~i~f JUdgeQU, inn and, Judge 
f,m;'1j.~R: ~\\"surrel)" i'.·' 

" 6~, ,('8, MGM,) Ai),~CallahdntJ;· i Parker, Con· 
sidered. Couilt,Martlal, Lacked ,Jurisdiction 



O\'er Sodomy· Offense ,'·(]ommltj;ed.i (ilff,Base. 
Court· Martial ,Had' ,Jupisdiction -Over '. Offense 
Of ~OOOI!)y. Committ~d. OI\.Base. U nit. e d 
States v.S/fockley; '~o~ '21,M7, 2s', Sep.'t669, 
Accused was' cortvjcted,of one.speciirdatioll 
each Maodomy ',aliI!' Jo'ninli£tlng'h lewd" ~iid 
lasdvlouB 'act(arts. i~5 ti'nd' 134, !:1-~spe~ti~e; 
ly) :~he:, conX~!ljhg' 'ii~!:~?rit~ " di~~R,f,r~~ed 
and dlsmlssedr~e ,.~\)DV'C~O?, U1l4E;fl. I\l:t!~l~ 
184. The Court granted reVIew to consl~er 
tile' ¥alicdlty,oiiadcused's, 'conviction fOFi'the 
ofliense., of,,'so<ilonw, in, light @f O'Oallltha;nv; 
parker,:i895',U.S.'258, (1969, Fepotltecd·in,,69. 
18 JALS 1).' 

Thel'EiMrd contalneiitth(t·.'te'stini\}ny of ac­
cused's stepson ,to tlte eft'e~1;ithli~''he lind 'ac~ 
cused E!ngagedin acts:i@Ij!"aMIIJlIlInd oral' copu­
lation' on dI'V!lrIltl"'6ccal!lbfih >'between' June 
1965 and Au~\lst'JI96'i'. ,!FlI'tiiIMidents taok 
place in their "offLbase"resitlence and conti'ii­
ued''afterthe'falli1\ymoved'into government 
quarWrs 'at Camp! Allen." ' 
. . "i'.' ' '.'1 
The, Court, nrstconcluded that the, ot'l:~ns~ 

Of ;sodqmy commltWd off-basewasi not, ','~e~}h 
ice, connected" within the meaning of,l)~Of1<!jr 
akan 'IJ.}j',arker, 8upra., " ,,' in 'Ill 

1 

The Court,. however, reached !l!ilii¥~~'J.j{t 
cenclusion :v.ii~hlQ1~e.r,ence,'to' ,the 'Qfl)el1~Et 1l-Wl\1 
mitted 'at, .Oamp iAHeJ;),,,!llhe! ,CoU'l't st/lited',Ii,tpit, 

Camp lAllett i'l!l",i'G\O\iQ1!l1men1! h\)(!MI!t~'area: 
located, wltMitr; :th6l:"cOfilftlm:QS"o:I'J~,th't!(\.lN<a.'Val 
B~s.e a~ N~rfOlk\r ¥'I:tIkj!tltltN;'AlSI ,~~,~tj)~ 
mllitary ave, chal'ge'~"Wl,tl1'rltbA\hi~ttmill'l<the 
se.curity of''lihoit al'e'll,l ','1"M1I~c'tl!lil~liIf8Ufflci-
en. t to. 1Ies.t· intlre'.eo.uvt.p1Il~~iltl.I(I'l!' . '9» , to try thIS portl()h o'ffllt1'ie IJIljl.'. .')l . ted 

"States v Smith;(1l8,US(1:~AI~ ,t ' . ca:r; 
'. United,iStates'"" 'Crapo, i];811llJ'Sel1WA4~li'lilO 

';GM'R ''"-; 'United !81ia%@rl!v:, Fllliclllj)IIl318 
,:USCMA""":, 40 ,CM~ J..c.('l969.)WIl[\i~glfSted 
,0, lsupta],'" , :',;" " -. i "!"J ! .. )i~JJ)[:J~~anl 

"i,I\,"'- '\, ",,' -,_, u,:,: : ~:';-'" i ()} 'f~'" 
.... 'l,'he findings of ~uilty .ofsodol:l)1y.cpmfu1tiell 
i>'ffi~~~~:~~s ~~ve;'sed:, Tn,~ 90qrt &r'MIJ~~fy 
:lI:~v\ew . mal' r!l.MSesB. ~lie .seuJten~e'.6!1~!ie 
!\asM JI" the 'finding 'bf~~mY': ~~ ,~oa~m~J~l 
Camp AHEm,or a rehearIng on selttencem!i~ 
be,)'@rdeMd.'\ (.@,piOiltion, Iby ~;Jludge'i,Ferglisoll;; in 
wliloltlilJilitdl!'elDilvden ooneullred'l) i . "~I "I; ,ie. 

4 

; ,Chief ,J;udge, ~uinn . (disselliing) WOliid 
have affirmed the de.aisioM1 ol,the.,boal'dofre, 
view on,. the, ;basiB" 00' .,h;ili\.,dissent illi Un#~d 
States v .. BorY81i18,:U.;S\(l!.M . .A.'~i 40C.M.R. 
..,J.. (1969(digested, 694~2JALS,8,),,, 

7. (8, MCM)6"dakld)illn'b~i!Parker Con. 
sidered., '<PIISliessiQll.' :\'\nfl,'·. 'tite (Of I ili)8.JJgerllus 
Drugs, Is, '~S.eni\lei liJonQ!lQ.tIldi" )liJpPllt·Martial 
Lacked ,J·urisdlcUon'iOlll'llf' ,'(i:h_Ql,AI)t iJ{Jnu.,w· 
fully . Carrying {fi\ ,Cllne,mad i;.'W/eaplIn",.U nited 
States, v.; ,:Castro" No",., 02,fl46j: 126",o/!llip,,:.,J,9.6,1l, 
Accus.ed, was 'convictec!ll'6j)"fa~ IlJlB(lifi:alltwlU 
of. bebrg ~bsent without lea~~Iij;w.Mepeeilfi(ll\' 
tlons' of ,v dol at ion of, ,a lawfu],gene.~llilrl1e'g'lllllt 
ti@ln;'bytJU:nla'Wiul possessi,m 'of" barbitul1l1tes, 
and"onCl>,.;\lpecificatlon ofanlawf,u].]f! C~l;~>ih:J,g 
a \loncellled"., weapon, (atts . .86, i f92!qandr!13:4J, 
teSPl!ll1;iwe!y). •. The Oourt grllIltedn l\ii\V'iew',ilfo 
deool'.lnine" the, validity of accused'sf .aonvial 
tlllJlI:,!n ltll'ht ,of O'Callahan 'IJ.PWI'kM;, 695 
Lh!) .. ~) (>1969, reported in 69.13 IJALS;lth, 

Initially, the Court stated that the offe';Y~~ 
0:(\ i,Jp,ei,n'g"absent wi~hout leave ,wQsunc:jues­
Ido:rtabl\yilf.serviceconnected" 'andcens/lquettt­
Iy) mit wifuin its: grant, ,of, 'review." 
~y~rd'!!·! j",',- , (,-':IJ::~,<-;'lI''( 1_,' , ,It 

Next, the Court conslclered:;l;ccus~d'sC.Q!iI. 
viction for violatftig the general regulatio'fi 
£dairddDilpan;i [IUJ,! AR,SIlO.50, 29JuTI> ,;t966, 
Mt<i~nded' 15' 'May 1968!' 'This 'tegulation i lfor­
~l~s' 'tl\e unl~Wful: )lqssessibno'f.c~r,~ath(Ht!itgs, 
;{I\~'."I" .. ' ·ll·.·'''b'. b'·~ .. '.. '.te··· "Ii' ',,, '''.'.' )u.~.r.r .• 10 ;-!f. Pt~R!I(:l''; I\r hurl/" ~ ,.all" Itmp!l,jlt",mmes, 
liP ,Il c;>~, 'll'hich, w,~re fOUAdon 'IICCll~jl,\Ii Il;t,the 
tiliieJ he,wlislltaken" into, militaryrdlistod~J.ffor 
1:letWiabs!!ll.t *-,Itihout lea;ve.I1!AS!ri61fec!l!tb~lJ(the 
~##r1i,. tHe' ~~is:elle~l of. ~ ~~ti~\,p.)' .t~~ra~)on 
~c)n-r\n~ '. ,sp~~lfie,dc()nd\lct ".I\,,~d RI11l1i¥J,a\>le, 
il9W!bnot, ,stali\~ingialpne,,,.per, ,S6i1CQntJll' juris­
diation on. a cour~martial tli t11yf iIItt ,Mcused 

8~jit~S~t~~iorr\; !i?~. c?t~~uct!wo~f~Jk.ed tf~re­
m'llrq¥i~."i'"e .. 6': \sce~v ... w.,.e.,." co.,11\,-'1. e.R. ~~.'. )~lth.IIl .. !,~\h,f meapIP¥ of, . q,ll!rhf\n,lJ~" ,t',(tr'!l,et;,. supra, . 
. oJ"" 'Qtad. in'Un~t'(t i:~tat" v::W'llr ", r 

~l~M,A., ,t~~5", ,~~:~:M:~,:ff~\l';:(~~~J:l!ljf~~r 
~y,.!l!i .. itfb~.".,p.~'W:I.t i(~!.Pf.A .. !l~J(!IIi .. pi9i .. )fIll.~~.r r 
flPlhJlI!1.<l!Jusef,p.f4~ugsJjSd\\!ltrJ/il;\e~la1Il1'~ 
~fl;J~b'l \l)'(91181)e.· ,allQ,·. fitne.'l~fl:)l,ljQ!\1W9 __ 
.$on6Ii(11 the ,a:timedlibl!ce$'." ,Idll tJuj:il!llMlllt~ 

_I 



;tI:r",,(])dUr,t cited lJnited Btatesv,; ; Beeker, 18 
'(3I.S.~.M:A. .:....,'40C!M.R'. ;.;.. "<.~'9~9; 'd!gi!ste.d 
~~T~t~ALS 1,), forjh~~r,?,\l?~I.fi,q~J~ift ':'.the 
i!lg;ullit~Q!I m·oscdbing,.,su91):~q"~IWt; wnetqer 
on, or, ,p~;base, ,relates, ;tOiilhm>atter, ,that, is 
clearly; "'!!ervice"'o(}nnectedi ": to&lrsequ~ntly, 
theofl'enses were pfl)pet \~itrlM\il!IlY ; court· 
martial. " ; ().tl,''-I,'-';':',! //,~;\;.t';;'l 

. ij'~-,,,, ('1.1', •• :. •. "., 
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C;Mi.R:.' 42l30' !(1968) land.' &nited States 'v. 
Beeker, supra. 

8;: ($: 'A1CM~itt~~J ~~( 123)dj~riila'hf!.n 
t!.pa~~~ ,,~b~~Iil,Il~ed,CO'lirt,Mattial "ad 
Jitti~d{e~i\ili Ove~!iBltd Check"O'ti'ensesWhere 
TIiI!(Ch~~klr ~gt~J 'Cashed oil';:aIt$~.Hiiwever, 
tourf.)1~rt!ilil, il:t!\¢~edl ''jul'lsd:iei,lbW' '()'v~r 'saa 
tltecl!' 'O~Il~e Wlie'i'll 'the 'ClleeltW ~s ~a$hed 
Off·Base. United States v. witliilins,' '&0. 
22,n6, ?fl"Sep""J;!l1l9. ,a!lcqsed, waS., cOJ)Victed 
of, (me ,sp~cIJi~p.~iot),,'Q:f "willful, di~@bedience 
Qf. lin 0I1der" ofbjjl .superior: .,Qfficer: land th~ee 
s1l'ellifications of, uttering che,cks with intent 
to defraud, ,then' knowing, that I:\e' ,did"ltot or 
would' not have sufficient funds ill or c~edit 
illt~ t1i~;\J!Jltiik fbr"tlj~i~l\Y1riept the~eof.ln f,uIl 
j)Jl~.SijH~iWflt .' (;"ttll.:'90, 'ilYt~ it~3; 'reSPec#v~W). 
TIi~\!lW.¥t"~~l\i~ti{II")''e'''leW'fO''d'~tetfu\he~'ii~ 
v~Wd\tY. \)¥1 a:¢&~. :.~I!*)Q~n,vM~Wh' tl~4'e. r'lIr~j(jle 
12Slliiiltht'\lr·, 'f!iIiIl¢/iIiM' v: 'PaftJe'ri, 395 U:S. 
2·58(~9tJg!'ji~l>({tflmj'I\l'69'"'i~:'!twn~'i)'.'" " ' 
,.' ",jl,fii~A;}"vmJ,~~jfr! bniJ-f\(,1Hf.:'rl'U,J J(I;",'I:, '.:,( 

. ·'.Dhe: :evidenb,~rf,l\IIflMte~vtlil'll!t,t:9\!o :;'or' the 
oheokij "W,eTef' ,llI1Shll~1 att"thfil'FiI!1dlllilTQjggl ,00 n· 
sQIidllte4; (Els:ohlJalftao rlocaterl'fi..On!,bl:!8e",,"l'hese 
che~kij" WElt'1il' retl1l1ne.d: "to;"thl!, ,ElIiel'lange; , . un. 
p,aid, wkth .,tbevnJltlilmotJ '~{aceQunt,.,oIQ~ed.'~ J1I 
hQJd~ng !th!i!1l:' tli1edcolllWJJ..mal'ti8lJ" had, jurisdie • 
. tio!\. .'ov.er.,thes\l, ;Ilffetfses,. the., .coUrt ,stated " , 

" 'rn~~riiUc~i ~~'!tlie uttering ~t'th~s~' P(~r 
ticular chec,ks took place on qll,se, and cam;. 

, • i ~~, :lIt" t)i~,,)J!;grt; [;B~lil;g'ElrOQ»lllJilAAA~l! ~x . 
.. J~t~~&;e~~ fI'Ii~?l;~!lilUt~hgt~J~1l~~w'1h~ 
;"sei'~i~~' c'otiiie<:!tell" ,Jfthlhlftl\li:~~a:ill\W(~~ 
, Ol,GaHlllh'am ·N JPai'kel',' >Is\llh.llf.~ ,.lVIl.liJy,tlf!tl1lh'e 
,I, GQurt-martial' '1l,lid,l Jmlll(dilillliAA" ~I "tiilWll1;!ae 
, ;a.~c).lsel'l. lin,i",. Ill;"jJ ,"':1.<"1/1;, ;l.l"'lW, ~lw,)f,n:I'I 
" , ~; ItMrd',} ch!iek;' 111i/jWAv.~, ~\!Ii!jMed;\:JtlIi'e 
('JQU~t, with,,, a''.idii;m!~ 'ilijililM~ At!i!6i<tlfhg 

to, ,thll\ ~~~:~ra~;~U~ 
checK''tt) j l~m11:~!~~li1ttq'"I'h.e 



and., hence., ,the cOUl:t-martirolwas without 
jurisdiction to proceed. :' 

" 4cf\used·~convictl~n,.f:elll~i~!j'(tp:,t~e" tqird 
che~k .wIIs r,ev,~;r~e~"a'p'~,,!~l'~ speptl!Gatio~ 
or4~r?d" 4i:S!llisse~;::\1heqBjlrt., 9f lI:tf)it\l:V¥, ~!l. 
view may re!!~~~~s th,e;selfti(V-9~! on, tl\~ ,blj.~i~ 
of the, r~mai~i,J,1&; ,til)fnl)lI'~, .?t;~ui\t~h,rOp'im'ln 
by,; Jui;jge Fe~lI'u~o!l.Jn. *hi\l!i; J,\fd'~~: DHIl"n 
~o.ncurr~d,) " .f "" .! "i,' 

" ,Ohief "Judge' )Quinn i:('d.iaseniiing), w0uld 
ha veafllllll'l'ed ithei.'decisioliuc'Jjl,'the'lioilrdof re' 
viewi @n)'the"'basis"o!f'(h~s 'Ilissellt' in' United 
Sta'te8,v.i BorY8\"t8 t:);S;C;M.A<.' ·'''''r40;Q).M:lIt 
_ '~t969.i'digestetl 69'22''JiALS'8i)i'i'')'i hi> ,,' 

, '" , ::', :". < " '. '. ,.:: r;!j. ',,~,Hf ;,; ,_lj ,";,' 

Sl,: ~9~!" e,~: ,~~~~, ,~,,{t, ~f,a~r,h, t~, i~i~l,~~,:~,~a, )~(;; 
Over nurglary, And ,~arF'Wit ;K;~~~lM!l4~~; 
Post. U'Yfited ~t(*~ ~,·,P~'f,~I!At;;i) Nil. ,2~.~8,5. 
26 Sep)1,9~9.~CCl-!~e,4,,\\wljiJ:Y:i1l ,/Ill' 1\1;>~,e.nt 
without !eave,~t~~p~"aH~l!'~fll~'''?QJ:n\lljt~ed ;t);le 
offenses of burglary ,and larceriy (Additional 
Ohaiges LV> amili,:V~'"f0li"which<lia was 'con. 
victM:by la' gl;mei:w1iliOUl'Mnal'tial. along"wi~h 
cha¥ltes 'of ,'absen<l\!'iWlthou't ::leave:'ltn'd J es'ellpe 
from ,lawf\'lil,~onftinemertti !Fhe' Coullt'o:f;dMiiIl~J. 
tary :,iAJppeals' 'granted' "veview .. to dQterm~,n:e 
th4k validity,: oifl ,his! conviction' for: 'bul'~M'Y 
and llaraMiyin IIghtl ofO~(JlJ,Il/l;h:OJ1t :v,!1i'/I;iI1c~1i\ 

i95 U"S;Jl5~,\~r(69,.: ,;,el?~rte~ in,~~:~~}A1S 
). )~;i' :~"i;(~ iLl 11)1';:\ 11'.),\' "'~ )~":') il)!IJ~)jJ 

,A,'"" ~t", ,iii,', ril,IIi,' 111, 6, W'" b, f,1d1b!,ct>Id" i, SC,lb,,>~ed, : th, e" !,'f,O~,' '~/$w' 
fng ,iii, f, 0, inl, ~~W~, '~,lJ, '#, ~jffi, ~,'l" ":)~, <1,',,4 ,j,",'t,t,~,J8,,:W, il!, 'i Ch~rl!'~s'W aJilil Yr,l tP)ll'~~~~\ ,lP~~iM~p.a~4 
and Ji\rlvatl! Bqr,o.ke,,~nt!i"\ th,\l,~:n~e,,:q\\l,l(. 
lliittatedi in ,Bel:I"MIle, I ; M~QiJlligait;iJ'll!\Ilillllll1k1le 
property worth more than $50H)O.,Al'Wl:pa'ilyil 
.\~r,'dW¢lI~,(l,dr :a,',J1,Q"'iB,,s,tol,e litnjl!l-U~, ~~!>,H~' Iii 
¥ psilll!l-th lr,1{t~i~Ij,n,. :1;>eIQn's:J!lls:i tQI;~, ,~lJb~!/t 
IIUe/ltl~!';tl1at" ~!l>w.~ tq.aM"Mcl)~gJl(, '!liridirl$tQI~ 
'I1r'l>p~Jlj;y,\q~ ,/I 'M~Iu,6;,g~ ,p.bQ1;It,$2,5Q,OQ tJlo\ltll'lIIn.. 
Qth~,I' : ~»~v,ill\j1j;4"~~I'VSje,!j,IIII)i1!ihis j CIl;lllPJI'lli!Pl'1 
were/lrrIlB,~4"Qy,)~t),il'fe/1,~t ,th~:· SIJ;Un~lIlp, 
lice Department. Saline., ,Michigan; wh'ile' tid· 
i'ng lnt1i~:~tolen .1t(ftQl\iMm~.' 'mf! ,n'· 'j iii " ' 
",;''1''1' ! ;;\1! /"'. ',.1':,', ·Y:;WLW'Hfi((J:) T;:H(!~"Ji~'~ 'Fl, 

"i ,,[ri ,!hOlii>ing<; that 'tlie" IlliQlltll:fillIt1!ttlllll'lltilked 
j>uHstl~ctil>nji !~\Yei'" :thgi:bii'tj~\l\ .iii ',I iiii'll, 'l \tlftMn.w 
"!!'.' " , ,".,1'111,\ .1 ,~il't>l.~';" ",'40 <I"""":;" 
,c,; ~r~~~" c')'IPtl, ~,'tfq'~~~'I'S ~~IJU'!:r,' ',1 >:'~fl 'J7tn LU{.t 

6 

Since. the offenses· designated Additional 
Ch!lns:, e, ,8', IV" '" ,and Y ,w", ',er,e,',cogn, iZ!\l>l"e,,! in,' the 
r01l!i,~si Q~.thll ;;;t,'iI~.Qf ,Michigan.!\nd,.th,e 
~lrc,uillstances"surro(jndb;lg thecomi):lissioll 
'oH'h'ese dfferiseswere'lh no 'way speeif\citUy 
related"~4Hhe 'millt!i1'Y;'these·affen'ses were 

," n@t"triable' bYcOt1l't,mar.tial.,; O'Calia)tan,v 
,p,lll,'ker"j~.\l!PX'ilI; UJ;liteil, ,States y.B,o.t;ys,' .1,8 

USCJ\fA -. 40 CMR ~ [1969. digested 
69·22 JAL88]. ' ' , " .' 

.@clifid'ifiltM .. th~)ftiidrngs of iiu'ilty Of 'Ad. 
ditl'otll!l' '(1)hilr~eir IV 'lind" V were ' set a8i\l~al'\tl 
t\i'~~ (!ha1'gesJahd"'illi~ir 'ipeCifttatloll~ 'Were 
or'l!e:r~ll' diSmissed. The' 'C()Urt '6f'M'ilIt~rYR.e~ 
\;leW1lnay iN,!l!!sess"t1I'eYlmterrceoft the baSis 
of".~he:'r~hiM~ing 'fhiath~s' iof ~'gunty6r·are. 
neli!rin'g''ihaylie 'i>ttleriJll: «(i)/linion'by' Judge 
F~t~:§'d,n,~:)lf~~i~,~,tii~$e n,arden' ~ohcut~ed: ~ 

iQI)JJlf .,,J,lldg\! •. 1 Ql,1!mI,,1 (qjsse)ltlng), ",o,uld 
l),lIiJve,\'I\>~ppet;\,,,t\le, ,\<i~,cis)o!Vpf • the ':)O.II~4'IQf 
f:I'lYiSWkO,l' '~he ~e!lf\'9iW1l s~t QUt. ill ,,hi~,d~1Ir 
~flnt in'lJnit,ed$~",t~~ iV.~iQ,qr,y~".18 U,SiC,~~ 
-, 40 C.M.R. - (l!\~W."t;\.jll'~sted 69"22'iJAL~ 
3)" "Ii" 
1-:',:1' ;,)1: " ,";'.!IJ !dn<'lh "-( 

:'.),·10,1 (8.IMCM) (J'(ffallQ/iqn',vi FttrkerCon· 
ili~e~eiI. "l':'ou.t'~It~tllil:)tlll~( JjJpl$'dict~<ln()ver 
~9~s~\pl,ctl,~h~~g~;;iPrt~~WSto,te:8v .. Hqrri8. 
;t:.1'q.! ,?M'#i$.,·,g6JiSl\»I{ *9~~, :.4;cc,l1sed was,fon· 
\I1(lteq '~rJl.i,olil!\' s,Jl,~~iW:~iI<tion, ofcQl1epiraCF to 
violilte",secttt!)1tt81d1911'~CI) 'and' .(g)'i Title ,18. 
'l'Tnlted!StallehB",~e:;!J'Ii~'Charg¢' wits ,1a:Wun. 
d, e, r :,Bil:, H, ele', (\i'84(,10~~,M.r:T".he C, oul',:t' b'Ji~nj,ed 
'r; ,(:;:<!q'(l..~}::.i. '1 ,w),,[' 'tL ' • ' ll!:d ~llm r 
rl'~i~w!. ~o'19~1i~l'inin~,;tlle ''r:alidlty }1I , .N8)I~pll. 
ViI~.ti.Q/li in ',lig<l\j);f!lfr()'(lallahan. (!l.' litClh1MfNIt)if895 
U1S~ ,258 f(119tll!;r.lfep@rteilin 69J1B!i1A1lliSillP). 
,::,,,;.r,\ ::s t.!l) h~xhi',-:v:!)' ,.,.,': \.; , '(V!~.,).,OI\ ;" .. ~ 

Accused WI\:8 charged with con~pkLn,II',M!ith 
-\I.\\\\~her, j ,~l3rY+«~Wanill)\H, :\\,it~[ tWIll<AlIilIlWgn 
M~tlPl\\\IS: ,Jq,\>~!:ltll:~ll w!\>lm.lVIiUW\)l~IW~~~~ 
W~~p; . tPe ,.lIl),tIqml\' ,4~f~ItI{I~, !1~r f~~ , 1l,tjlm4 
~~I\~e~,.. A~~p~lill i\"I!!l!!'~~'J~1e9~.IJr?eltt!\jn~o~i 
.I!Jl1!!l%¥ ;t;~lf~!R~ ,tR, tll%'!i9'h!iffiwli \\~ell,~~,·w. a 
1~lmNp~;; 'XH!Wlll{1iJ}er~~'\X8lM6' @~hll~Y~~~:, \\lil, ,PY: 
~1l\i,'P~J ~1ll\,fRr,~jlffi'r~mllJliltljj!f'!l ,,[.'y. 'In If 

iJi!~& !V,/1~, :,9~ft~ik'#4t~~j~lI:i1i,'!HW, it!,!,>>> ',t, oHry:iof. 
~ftll1S11l\rr'\'f'P».i'4\'~'jl nj!ll\\~e\'V:J'It;l!' §, 7~ad~lmm. 
~trc~1~1Q ~ '~~'h~~tl~)!l\l,. ,~!BtrilljilISlilJJil'lil! 
*<id ~i1~Jl41l!tid~lt~b m~t~)h W;oll'\di" /ilA":1!l\t$,~ 
~be~lmilhl, Aimti'llL\'l, tl'19!t, rtl\e 11101trt,"l'llaJl1!!!lI1'\, 'had 

• . ' 

e,' I y; 



j.1l11isdiction ,in tlj~s C~SS, however, ~he Court 
stated: ". 

In this ,case . . . the docuIIlents involved 
werehi:lnir:wa.rking pap'a'rscilf' tWertrHitaty 
establishIIlent and, while notc<'mtai:ning a 
securi1ly classification, one was marked for 

',l,!i>ji!I,cw,l",uli\$l,onIYI i, Whey . were. n@t generally 

';:~,~,t~11l~i1~'lj~':~11~1~~t~,~~)l~~~~inln~: 
'. fH~t~"'ll!clflllveiy' WWliJ(th(!' nll\it~ryi e~c 
"tIl!IiU!lhmen't;/' ii,",,', "''"',:'''''' " 

,7 

a,uega,1jiQn; Tpe ,p;r:<?se~\lofJioll, establish~~;that 
after accused,waSiiposted as a sentinel he Was 
foull,<\ off hi~ J,lqst, .\lY t~!l,911icer.?f.tre,l?ay, 
\'-Itd,appar~I),~ly,as,l~!~P/.in,a\luildiItg., ~~; th~ 
Court noted, in,esllEfI)Ce ,a yiolatLon ofar;tMe 
92 was alleged andch~rged and y~t an enti~e­
lysepal'a'tlE!violireiotni showil'l'gtihelnisbeMvior 
o~ 11." 'seil'tln~l lell:vi!'l'g; lIi8,postf'befo~(ihbeing 
properly T~rfeVed'WasprO\1\ld;(rait. :1~8). ''1'lI'e 
CoUrt held thatffiis variationUbetwee!l 'allega~ 
tidti ahd'Pl'oofwas,JfatllJI andtiecllssit:at~d te" 
veJ.'~al'(jjlaccused"s'con\'ictioti;" United State8 
v,'if!JIWIJ1//'16 V'.S.'{l;M.A:. 455; 87 CJIUt. 75 
(l91l6') ; Uni~iJll'i$fJltte8 i v. Dot8o'Y/;,17U.S;C. 
M::A:; 352;'88 Cl'MiR150"C1962). 

:;"i( .:'-~'\ '.F ~):~_; . ,l,'l.\~ 

, ,:Accordin,gly,' tl;te" ,cleQjsiQnUi>£,,~h~) bOll/lrd.:>f 
revieVl',wa~,rev.~rsedr,Mld Ji1e Ql:t!\fge alld its 
sp~cific",tiQn, qismiSsedll" (Rp~niQnf j J!y ,J; udge 
Uarden In, ,which .ohie;f Judg#" ,Quinn and 
J;'lldg.~i "Fergus'oncQncur~!\Iil.): ",'", 

12. (76b (2), MCM)ii>j.e~ldeiitls"FJilureTo 
IltSwud '011 'Procedure To' 'Be ;'JIl~llii<ived " In 
¥Iltbil!' @nSeli'tendeCb'nstttut\!d\'Re'Versible 
E~ror.;United Stti/teh "vi ilSifliJUth.'~j:h 22,'196, 
26 'Sep.' ,1969/0 W<heh,;fhs1ifiletiitS'''fhecollrt' ori 
the, sehtence JtIFIle' Aj,fll.'tf0stfflii' ilJh'ei'jlresfdentilf 
thespecia;!' ()~1I1J.1bl!hlli"piiill>{V:hi6h'C/jjjVict1ld Itc. 
aUBllc:! £ltilhitl;t6Ij~f~f;.ttfe ,MUl>'t)'mllmbel's' an~ 
,gtilidwn6e dill' ~1!~1!h~~1I1ltn1(js' of voting, 'as'pre" 
s'0~bWttJtip'Jitll¥li.g)fil,bI'i·''16bC2); ,Matiu8!l "ftJl' 
Ciij4!1~tiJIl!'bltttror; '!U~tted; States; i '1951.' ," ,f'" 
!Vf j '1iF ::l1ft:·!"j,,' i' ," "-"'" ,\j., j;·;;d iJ(l;~,J'1 

.0,;Mjy,ip.g".()n, ,Un#ed ,Stl1!te8,V. ,JaW81/1h,,:J!S 
p!~:Q.i\'4.i#<".~6, 40 C,M;.,lit. ,lil8'i,~~1l6IlMiqtg(ij!/il­
·€iffl, 611;19, .JA~S8), ~l:te; QpUl',ti,\le\\ir thllitilPjMj@ffij 
pvejl\di~lal. e!<I\Qr ,to. fail tqi,i'J)~:tJl;ufft",t»eMleJllrt 
tl/I!t. Jt'sl1quld ,b,ell'il1" !\)y iYo.tj..ng'\.~'iJ1lh~>.liH!ll.~~$t 
J)!j.opp,~ed,., sentel)£e. 'Jnll oW,Q11Iq~,~h!\ii CQUl1t 
~,t~tep.:, .-) './.,' ,~j,,' 'J.fi;,;!V ·,Ltt~j "fi-:·Li;'I.l,-,'}:l",\ 1 

'''; • AtbJr't;hu;rifnst~bet&.ai'k~' ~w'£hl~" ;'il~lill~ 
, • \ '!Olre, i may "Weil' beldt\\I@'i!II\lffiIltI'/llI'VtlU"ggul'd 
," '''proper.I~. i C\:5m1Mnlfel"W4~ ,jQl6~!ll!i>It'tiionof 

,the.,\nlQj!'tsev;e,!,le, \~~P~lI@m"~~rto.e" ,$in~e 
!.i .. we(~I!1¥.~ P<ll;~., .l!.¥~a#~!W.\· ,IAA!Mdb~t, jJ<;)~k 
"pia, .cf.'t' It ~d;v,/l WJ~JR, ,~l1jll:PPll',.u~~1~4"',I,l1-secre, an, na , 11),j' 9ur. ! QD ~lQn, 

theIIlatui¥' co'illll!r'iili' . s~fi'tlaj' r!~lltof 
'. thlil./m!ul!ttii'l't!Wtl\'tlbIi1lijf,M\dfplliin' EirrOl'1hay 
F, be'l IIPi\G))el'lwffi'la!ilV'oklld,· ":'United', .Stwlies" 'v 



Stephell; . 11> USCMA'S14, 85 C'MR 28'6. 
Reversal'as·to sentencec,is.reqilired. I' ' 

, Acc6fdfilgly, the d~clsioll (if the ibolir'4"6f 
'r,evi~W wliiiteversed.'Are'hearing, on sentetit!e 
fults be'ordered. (Per c\lrjliin:) ",,' 

, " , ".,' ':" ". . , 

.13" (,1270, MCM) ,Qllllr,d "Qf Rev~.~,Jrreli 
l!l ~pp,l1o,ving. A ,Ba4rC\lnd.llc~ OlfilC,)I,arge ~s 
Addit,ionaI. P.Uldi\)lp;tent. J,T nited, sta~e& "11,". Gor, 
don, ,l:'i'Q., 22,Z:iIO,. ll6 Sap. J.!)p9,,:Accu~e4 "was 
conY~Q~d·of fl,liling <li9Pbey ai~\lP~l'jo)j, com, 
missioned o~c,eJ;,. J\Vtl'f\lldis,p,Il~d~ence i of· a 
n9nQot)lplissjQned pffi\lllr Ii ~id;tip.g· dQW,1I0ll\ post, 
I,Ind,l,violat\~I"of·,(a 'shipts,jQI'Q,E\l' .by w~arjng 
tennis shoesl~lls1:tlad" of',black "sh()8B while 
standing bow sentry. He was sentenced to six 
months'lcotiiinllinent at hard labor; redl1ction 
tb pay grade E-1, anda'bad-conductdisc 
charge. All' of the ofl'enses, except 'thE!; blat, 
were set aside by the superv!Sory"authol'ityl; 
he modified the sentence by redl1cingthe 'Mil. 
,finewenttoolle~ont\l., '" I 

',' Onfurt,her r.eview, "",Na,v~,board' o~'rjl,"iftW 
~!(~ted,. ,that, under .the 'rllble 'Qf.M~~mU'lll 
:p,ullis,hments, Man \I a 1 tor Courts.l'Illl1l11hi>Jl, 
Un~~dState~;19,69", $e~tion Alpa~l\w.npb 
1;27:0", the I ,maXiim\lm ,pullishment ,for, ~hjj l N\\r 
prpv,etl, )!~ut~n~e· ,,<lid I ,,notc, inqlude II: i 'Plllltitilte 
dil!chll-)lg;e,,,!1I;~)\:I'e,Yftl1,l\imaj()rit~ of,rtlle,holiilld 
cOllcl \\d~lj;,'(1)h(t t'l 1jU'1'\«e)!l, , a~cti !In.'JiI, ,,MWl!1liIJh 
supra,. it "qQul~ ,~nrpv!l: I~,h~ (IPJ\«rcQr\dlllltd /ti, 
charge aSI.IiiQ,pi~iQIlllll:>),l1,lJl\ljlhm\lntl b~I\!II:I~~'!IIC} 
cused had two' prevIous' c.o~victions .. til.' "t~­
!\rersing th~b0ll:rdlb~)f~vi~W'lis 1t~['1\i:le!lsgitftl!. 'J~i 
th'e Cbui't agreed rwlitlhNf:h~ Il~~l"d'liiiehi~r) W. b 
di~$ehted.r'll'lIi~llb~lrit61i, .. tdltjm~~lftiIBJof!a ~ 
l·th'l'~e I nlo~t'ijeritlus: dil'~ins~~~~~i\~tll!«til&i~' .'i 
rtidi~tili surgery" 'tis.' to ;,fut! llWIIIWj\lI,.. Ij '.11fi~ 
a.lIdl,".'the'l>ett1'r'ieS~"Of 'th. e 'l'eill'itj\l~.· .gsa., '.' (!fj. 

presented a fair risk that the cotltt,'" titl 
. .m')s;,~tp<!~~ay~ ad,d~,I\Il\ ~,a~~8?,J,l,d~~M.~S~lwe 
,t~;:tJ:l,e~~R .. te .. n. C~ ,o1\.tl):ePIf~la.'O;r,W:Cl;\~~~.,,~' e.­
v<i?~)mifil®nduct. '~~reeillgHw'ith)tn~~e~, ,~, 
~he' :~O\Wtl 'Ctted Un~te,di 'States' 'Vi ~1!'1iNI ,4 
U!l!Il(j}Nt~A;:lj51l9;16®.iIf.R."!!3" (fg(lf~) "'«hd 
;Yn~h1j~lJtlite:i' 1.>: I Kr,W~rt, '1' ''1'1:$. C:M a!Jl ~'T8, 
~~I ~ 'HI !42U i!1ts1l,}'J'n:""-' ,,':)(1", ,hTJ:'ll 

~"J~,JW~l'I~'!l.d'\~'I"" !',' 11"'""., ';"lIlil '>,i' 
'(l::M\edrdlilltllhrthe ,decismn,Qf '1ihe,b6lli11d' of 
review, iiIVas!),J:Ii'\>tersedvas" -til the"sentence,: A 
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r~hearing,·thereof: maN" ,M i ,ljrdel'ed',. (Per 
curiam.) 

,,' ",(",. ""i'J ,i';' • ":,, .. ~;.')./.!;(;.i, I 

II. COURT: OF MILITARY,.RE¥lEhW',DECI-
'"SIONS. "~,,,I' "I", ,';pfd, i 

!. ';i~",::i f)i ill') ,,: 

1. '(70, MCM) CourM\fartlili' Retaill~')31lris­
'dIction. Over \lOffieer 'most! I Reslgnaflb'tf'Has 
BeeIlAC\c~llte~J~u~ I »;M 'Fi~, ~qr IJFei\'Noti­
lied. Guilty Piea I'rovic1ent. Urvited~trtte8, v. 
Schneider, CM 420035, 11 Aug. 1969., Con­
vi~ti,?,~,: AWOL" (\t~t, ~~k!i~i!I\~~or9:J, with 
,pl~,I\I\. '~Mten~e:, disllliss~l ,~N,ln,j;4e, ,s\\rvjce, 
[lFwand', isIlS', 'II\OS, CHL. : Conv~ning:, authonity 
ll:pprovM.· ' 
" I"'. i ~ ; ~ ~:"~ \ , ,"'" .; \ i i 

,Ii IAccused ;claimed:· thl,lt he, ,was, not subject 
to),cbu'rj>'in,artlal ~urisdictiOl)"hecli~se his res­
!~~~~ri' fo~ phegpil!d of.'tli~,s~rvice.,hll~,he­
~~~I#Il: ~ffectI1l~, n~f~J'ttria1.. In, fact, tlteor,der 
/fl;\lIlpting" acct)~ed,'s '. resigllIttion, was is.sued 

, whHe •. accused, was ·on his second, 'AWCllL. 
.when accused was 'apprehended~""heH' Was 
\i1'aeed' In' 1:lIestock!lde; liM the 'cbm,Wlinnlng 
~~#ki~l'i o~d~re(th~t,l\Qtf#M'i9#j '<lr)~!}~"IIC­
!l~]lt1\nce,b~: he)cl~n 1I1l~}'IIo)1C,!\"~m;~ltat, l).(!cUsed 
could be. tried, on"the dl:iargelb'r I 

--I);; t'i 'Ii /,1 .noU! 11]-~j')'J('! ir'-"i},-' 

,oj I In,holclingitccusedim1:lject to milftany:law, 
tile' Oourt: !If! '1yfiUtary.' Review' relj;erll'tiJd!1ihe 
'p'rlnclple tll~tther~Sigfiatiotl of' ati"(\lifcer 
. -do/l,sno~ I become ,e:ffective\lntH ,the, ,tillte1'3lhen 
'Ilft' receives \lue, notice of its I,tCCe,PtllllllC.en)W4tl). 
tAnOP'i ,Militar:y ,L(!IIIJ,' and RrecB,de.n.W. 'C2d\\&,d1 

'W2Q,reprint) ; .ISPJGA ,l!i45J103:114\ $2 Q~. 
11l4i(l; JAGA l1946/9809, 13, ,Nevv!Jl!lliinat]UI} 
tl):e;t;/iIlQr'!\I,IlQtpdt,b.e' Cogrt; allCJls.~dis'\llleI\S"pf 

Ilfi!ty amol,lnted to 1\ judicial ~QII~tr$iO\l of 
. (iilt'· 'aM' hSHef~d" th,e pr6s~ tl~i1 Jof ~he 
Ilfi.~Mn o.·'} lj'fr.'6'ci.'6c· ," , e~ld~nJ"1i po" ~TI.t '~""'T ~!l\i"l jllg. ,,"¥8r;l't 11:" 

,.~ p.#e\,<.'Sftl:~~§,~:·,~,):. TJ;S;.qjtl~0-, t!l"1 I, <l~)~ .. ),l,9, (J9,I'iU'li,'" ,., ,'Wl ,hOf'uJ/, 

'·JIIICSi\.'Slli'el'irii' I iicbrsei!' s' tedo'i'a ,lifii " extllrlJi!: 
"t!bn 'and mi~{g~tloh," hbw~'Ve~;<i' 'the c'OuFi, 
llb~ulth'lI~ngi.· fiudillllls;wilffirmed., iOfl1Y1,'!so 

'.~1iIlllr)·:IIt tile Ili000tilnce' i aSl i hrtludedud:lSttjdiaQ!. 
,iBrG!nlHthlll1ser.vi~QI; il(Pei',:eulliall'l"I 6~riltll)' 
,l(tBl!f1l'l'~\I:;oi'(jelllt, ,(!JjJ:; '0 anI! BaiM'et, ')o':IG, ~ 
l!Il'il.!I?Ij)'~;'liti~E!lIt,)" ",,',);1 ", ,) ,,,biv~ .• Wa.Pi'_ 
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.'2,:,(85" MOM) SJA, Erred,'By,Failing To 
l.4dyllle :,ConlVening" Authortty,dm ,Post-'li'llial 
RlIViewn'llhai IIIe' MUst Be Gotlil'in4ed,,(j)f, ,Guilt 
:ijeyond Reasonable Doubt" !And",,'llhat.\31he 
Commander Of The Discipllnaty (,Barracks" Is 
Not Authorized! ,To ,Mitigate ',lSentenees .of 
G,€M Prisoners. ,D(ith,Errors ,NOItptejudicial. 
United States'!'/J,,' rFllml1'11e, ;Cl.\lh4~0396" 27J uJ. 
1969.,00nviction: desertion:",(avt,; 85), 'con· 
tvary to plea af guilty', to'iesse'r. included of· 
fense,of AWOL (art. 86)U Senitenee: DD, TF, 
two yrs OHL"and ,!,ed!l E~~b.' " , 

", A~~used CI8j~~d t~~~;}~~::~~~ff:Wridg~ ;~4;v;;· 
cllte e~red:in fIJ:Hi(llRlM~\Ilt~Y~~,~ the convening 
autl)oritr thl\'t, !~l!\rmu¥fAbefrr911Y~\lc\!,d" bW,\>nd 
area~RP!\ble !d~jlb1l,.iMom\/t~Cp~jld's"gu\lt, Tjle 
B<1llrd of ,Rjm' ~" IIfl8~!li,pn~~~dSt~tM '!it 
Jef/kins, 8" " l .~ J~J~'''l'~~(J:M.R. 84 
(1957) ; Unite \ ,ate:8I!1lr!!4ht/EI!1 ~" U.S,G.M.A. 
166,230.M,):!J.n390:«.t9611): Holding that the 
advice: V'i:U(l$IOtlc!'8rlt1lil! :I\:Il"l!h~ lesser 'included 
offenseiof1~ll(IlI'tt! 86)1, >t;o'JWhlch' accused 
plead\l'd:c}'~~¥ib\Vwlhl,r ',tlie: ,'Board tleter" 
n1ine-dtll:\l!iltlt~_~Tl\Y'ifipproving Iflndings 
of·~ub~JRl~dII$~8:J'lf.nWe8f1rich!' 9' U.S; 
())';lM\~f qlt~hlflJ' tlIm)0M4>! i( 191'l8)t; 'United 
Stttt/l8;l'/ll1 :MlYlti*'f!~~~:91~'A.~81';25'(jiMiR: 
3!{(j,J(Il.~'118~,'8\tf br !1~' \lao/",,',;,)(! .)fi 1",[,,0' ; 

: d'{Ec{" '·[dil(' 'l\tjjfi(''Bifl~,j,l;!' 'bJ bl)"wli,J(' ;" ,.,.; 
, ,Th,EI fqll~y~!ft!s~~j}I4RllqW~I1i.:ex"'Qr. ,I'll 
thast~lt j'wI~!lt~4ffl\~'i~jR'IilYi'I\W ~\':'\'m[) i !·b 

Althou'li 'tR~','JM,~.: ,',' ~Ia 'li&','iJJ,~J!r". 
iturrl:ei':to 'i!;}(y ~':; [, 'IWt)~d1mi'O~ 
, st'l'ate lvi8 true Jmb't~OOitt w<'.f1 ' . tf~'Blfsf4tli[ly 

cf).mpleUng, ,'IIehabiUbatio't/, ~YI$id'l!an. 
ftnement. If, after an OIPPropriatii p'eiriod.oi 

,~in!,ftnenwnt,t"'~ :a.c~etj,lJpaj4j!frWJiJtJnq,tetl 

;:~~t:,:Q~~~t~~:e~8t~,§fsfl,~~, 0 ~~lJj~~l\;~ 
: Wiken by' the co1Ytmdn(llir e'&feffhtiltp iftW~ffil 

oou;;t"marWil i .1utiisdJIof/if>n . di>~r Jit1t~Il1lfJwtt~d 
: "States' 'DiBoipli'rl.a!fly, Barrtacifts it ,w1fl/'e-iBe;thll 

., d QOiiM'I' ,W!iP.o,WeVwA, to take 'sU<!II, actjo.'!1i at~1ff 
,:::~~~1!'j ~'Il).Ii\Q.\Wis s ,u p,pl,) e,1! I~y,,!,tl)e 
.'I,·J~~~,t ':>~bd\:Jot;'h':'.Jt 'ii, '''',; ,ij",\'H"i"b"f; . 

Alth'Qulthftlii~Jw.aiil dIfi.contict, with, A'ft'638.1 0, 
2L!~'II)lil19&iI iwliiow,limilts I s.uch, a'llth0rityto 
Dha,' ~eliiletalll\');r<illl!ftibhe~L!A'1lmy' 'alnd'1lhec: ,Judge 
AdV\l~atefjGl'4)1.eMbldJhl\)'B:G8Jrc;j,lheldthMJ tt was 
A0»pllej udtClal(li)1;lth'Ij,(Plp.e?.cQ»ve~ing\'8il1thor" 
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ity was not; misled; ItS, to 'hia·. powers, i/l' exten· 
uation and mitigation. In reaching this deci· 
si(j)/l,,1ihe,Board r,efu.~!ldto.'~Qllo'\Vthe holding 
in"U~it~t:l, Stat~?v.,L~wi~,9.M, 4?0520, (11 
Jill" ;196,9, pjgesteA69,!l2\IJ~S, '9),' wher~in 
it, Was ,help, ,thllt i a,\,~imil!\l' misstll,tel1Ient. ,r,e, 
quilled l'emll/l(j·:O~:t,b,.~ re,covdto,,Jille cOJilovenina 
authol'ity fo~ a' neW review ,and ,a~tiOl!;, ' 

Atrrordingly; the 'fliiaiiig's:\vere'apvrov~das 
to the lesser incllidild 6ffeniie' of' AWOL:- Re, 
asse'ssing'the 's~nte1lce\i on'the' basis of the 
etitirerecord,tlie, Boaird rediic~dthe period 
ofconftnemehttoone year. (Kelso,J.; Nem· 
row, J., concurring.) 

: 'S1ie);ens', {J,J,.; ('ddssenting) .. 'maintained; , in 
aeadrdance,lWith the· opinion in ,UnitedcStat'es 
v.' LeWWi"llfWP!f!a, that ,the;,erlTora; .were preju­
diCial'IlIlllI hecessitatMltwlnew' ;I."e!liew;" 

;iW!,); 1;'~{j'!\'!d;J-: ,!)J'Jj;"I}\ n'>Yl(~J\,:':l() ';:,l'I;;j-, l' , ~, 

HJ" @e~lIlS~n() (;'lilJll\.1mIC~TIQNS O,Ji1 
. ".L".'~~V~1Y:o(: Hi1,oJ;)lt,,--don;1!ntf \Ll, j'" . 

" Unit~ll) StoJiJ~~"1J:iJE1J'lfI'~'Iift; "A:cM '8.22769; 
petHHon ~rt,j1fed) it6I;S~\l~ ;;flrOO!'\1\cttised ' W!Jg 
stati'6~ed' !atgN~jIWl.iA1"'''Fo'tt~ Base;Nevada, 
ai'l'dHvittg"l'ilfcJ)\\§e ~tI('Lii'S' :Vegas: OJi'Satnt. 
dllY,"18"J'ttttUIiiJY!11'9'69; 'IAIG' B, also 'stationed 
atN~jU\\' >A'FB/i\'>lsi1!e'd;~Mused at'his quarters. 
Later; !acc'ilIl€d'a:Hll' 'lilj\v~re oilton the street 
in ' frdn~J'b(: A'cc\l'sed's' qUlirtEirs Assisting" "a 
thitdindiVHMi:I' '«-hohad 'car trouJjI~:1. 'At!l 
~U8ed;tfdr'''f!d' lipparentreason, 'td<J1(I Nil.32 
caliber"'pistOffrorri hispock~t"'alfldq s'i1ot"B 
iii "the' neck. He was 'ehatged"'w!tIfAll~iililt 
with \!Hdallg'erous weapim' Iti'Vlm'iltf6w<l\ifilllr-l 
tlCle "128 'Mid: wroirgfttI' !l.itd' WniM[)'dIlicHitrg'e 
of a firearm under cii'cil\nijt!&~s IilJ:~Wlls')ti> 
endanger human life, ,W: i vi9I!I~ion .• ,of ,I\rticle 
134· OJ '; ,',i ,;t1,"'('lliH\i.lIt;,~M~" ,'(l',d' 

Accctsed"was~bn~1leIIIJ~lIIIiJMl)\q;lhl~eci. 
!\'cation ,aslalllfg&'dn!MlIh1!oJt~8ssfill!toftl\m'seof 
disehallge :@ft 'liluft~otlWblIl!iW:aillss1'less 
underoW.oillnl!ii~l_ilbo'J! endanger 
humlJlDi '.;lIj!l!$., 1IJHe:Q1"'lIlQm81\111!Ht"<1id', three 
monithlJlllOOnftrteJifdntMlJnlfl.1d6lhcl>lr<)ajid ',a"had, 
c!onddctl(l!\iSDllliUlre.iIoIIlW«~ 'w.ill:' eonsider 
~ejJ~~(rtlmil'lldtd~ IlIok'4a.( ju:risdic. 
JliijM1lD l_lrilib.e!illilbld 1lliIllJ0liA'i'geil, Blldthe 
S1fQll(~l\. rdjIl'lIM~U8fl'I/ll!,.J\ ;\ i,':,'.,,"; ,,., "," :' 
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IV. MILITABYAFFAIRS 'OPINIONS.', ", 
1':),',<' 

1; (Reserve Officets' 48, 45) 'AsslgnmenH)f 
Certain'" Rese'rve ,Officers T6 'Posit\(ms 'For 
Officers Of 'Next Lower Gra:de,May Preclud~ 
Uitit V acan~y ,Prontati6ns': For' Qillllified Of; 
ficetOfLower'Gritde; Pithtgra:jlhs' 2~4a(10) 
and (16), Aft i ll1,O~TO; 12 Jun 1968, au~hor'ize 
the Secre,tlt~y"Qt the ~IIPYto assign; ¥,e~i,cal, 
Denta!, ,Nqrs~, ~'ldical Spe~ia\ist,and .Ql\ap, 
lain R~sep!e, omcers "topo,sltions ,prov,ifled,,,/l\ 
thel,ruIl},t;s .*Q~;or'rDA, for the,;t;\Il)Gt ,Mv~r 
grade.'l\his,etutY, result in, anltuthpl(i~~\I,.8v,er, 
strength in the unit. 'I ",:,", ,,.. 

In' response to 'an' inqui1!yJ, fllom the, ,Ghtef, 
Offie'e'or Reserve Gomp9nenits" 'asl,to, the' effect 
of' such, assignment ',(I)rt ,unit ,v'Mancy 'Pl'Olno. 
tions, The Judge,Ardvodate,'.General responded 
that an officer of lower grade, though quali· 
fied tofil1"the' pesi.t\oll' of'the hikher :gracal!! 
could not be promoted to' fill a ,uhitva'cancy 
iithe unit's a\lthori~ed strengthQf o,fficers, in 
the highef grade, is filled • .10, TJ·S.C. .§j~AR~ 
3~20,l!883(ah Fo,r exampl~, if a unit,,'i~;,\I,lk 
thori~ed six colonels and ,has four" ,cpJ,ql!W)~ 
and,two lieutellant colonels, tillingth,e :e.<11AAIl\ 
positj9n8 ,and, in addition" ,t)Vo" (lOlOI)~I~]I~¥j! 
filling 111\1) tenap tco\on e1 J)o~i tions"p,ur,~,U!l!l.»I'\ll 
the" Itboy,e, ,~itll\t WQY;jSio,il,sof AR J4Q4~~J ~~~ 
lieutenIH'!.t ,colfll\~l?, c!ln (I\\lithe!i' >I)e 'P,'I"PIlj.J1~!Itfl 
to, fi\~ u!l,\t!va~@.,~!~,s A9,~jl!~, ,r,~cqwme~d.\lJ~l,~I}~ 
such a pr\lmo~iQn",!lio~~v~A""Jf t41!,!~ec~!!tl\!Ml 
revi~e3 the, U1l,it~,s. i:'1W~I' 9)' ,,;Jij) 4dp, ~~1«W! 
additipnltt PO~,it,i,o,ns it, Pf>,',JC,fI., IPIMl\,s"g,ll'H,",' l\l,~. 't[I~,"" "". ,: 
c,anpy:pr<1mQtIrlU nWI~ lpe1!\1'1l~~,\w,~e~£:1.4~ 
~969;/41p9, 14":\ul\',1969,·;,wh,," "f'!"!JA~i\! ),l }O 

I', i ,{, I) rJ:1q!~{.Jr}, 19:qq.\~~j~') 

*Frequently military affalrs'op'"ibDSilblhih 
on ,theipartlculat,facts' of "theella$81ifatl!hdbdj 
and.bll.&luse of, ,space, lilnita.til!nlfr.ttal~ ,ittlIWI\ 
w~y,$~,pbsslblel'io' .restate: ;'all, 'oiL tht! 1Q\l1l~ 
fal\ts'; iln' 'a . ,digest. " .Accordlngly,\'( dudge ~(1. 
caie!l shbuid"ellerclse cautlon"11I apP1ylnlfl'11e~ 
cisi6l1siiiligestlfdI her,ein ! to, other' faclillillSitlla~ 
tldri8.1;AiJlia., general "11Ide,,coples!: iof,+\J~~ 
oplnlobli will!ibe! fUrnished, judge ,advocati!)l6f~ 
ftcesfbM therMmtar~ Affairs, Di'l'lsion,JArG@\ 
upon request. JAGAiHI68/:51166, 1.611>eO:11961\1 
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2., (Enlisted; Men~1.5) 'Regillation, Author. 
Izing Government 110'! Waille"EnlistedMah's 
Obligaliiolt! 'Fo Make Up' :'l'llfteliRo'stdIlloes' Not 
Ajlply 'I.lo' Inductee.ln"respanse,t@.,a'n Il\qujry 
f.rom' The, Adjutant .,G!!nerail ais t@!.mhether 
pa!r. ,'2·3!>,AR 685.20'0', wowld" authotiz~' a 
waiver of.·' time l!)sLbY'ISpecialiBto"PI ''lin', In. 
duetee who spent 33 days 'ihpreti>ial' confine. 
ment and: who, subsequently compiled a favor­
able: record of serv,i¢ei' 'Th,e, Jlldge AdvQcate 
GelterlliJ: answered tbilit< i.t wou\li ,not; as the 
regulation, as presenll\ybwrltten.,ltpplies only 
to those who volUntarily enlist and not to 
i1i"t\illlt,~e'~. It was, ~tat~'Ii; lhllWevilr:th,at 10' 
l't!~:j(J:,§ 972, which auth6}l1~~ 'iCh waiver, 
Wq1!/il,' not prevent' Al't' e~~l!20\J' roHl' 'being 

S~a, Ilw"e, q."Joco,ver, i~duc,t~~i,.',',",f",~,,1 ~,'I1l,' WW~ls,'o 
ti~t~4,~4at th~ wlpver,l~~,~~~" , aoJ§:.j{~i 
tlla,/)ge ',th~ time, lost to j~1,~9,d d"a~ti~il."8' ~,\ <:t:A 
l'M9/4!!i1 4' Au' 19(19. "I, ,,,,~,\'kj;,, rir" , 
, 'j' ", " "g ," '" 'II" "" "', :Jf:~ ,,-':;1, ;i(:""'~ ,f,., !(,l' '.'\:J\'<~~ "_,.:,, 

Ih8,: (,Reser~w, Forces 69.Ujhalllle.ii!I.~$il ~Il' 
HJ'iIl,Duty ,Orders For UnslttJ~rYolP.IDltmi. 
pMic))), Rroper. 10' U,S.C",673~r~illr0~~iv:ely 
,.:\pp]icllible. Pri,vate (8 wtlll1tt8~!l',tt!lll.lloh1til1ile'to 
Pllrtieipate "as a memb:e.ml0fwlIl!1!\e)l&~(]j~,&'Serve, 
unit following the,' d.e.ll'Fi£6" bta ,application 
tpr: iidischarge ,asl!;II,J'.!llWs~~~~i~1il1!\ objector. 
Urider the provisions ~'lPU.S:Q.";678a .. he 
was ordered to,a'cittv:il.'''a\1~ for eighteen 
fflolithii·· alllla:Wtuiia~Ih~~~'\itarticipartt. In 
additi?n to' 'ff!I;jfr~~~''it~%tltyt ... f Iils'order 
to act~ve. dut?'!'" ff~x~~~I~it,?~edth,eArmy 
lIollrd fo~J!:J,~;p,6~rlRP;P£~\¥Il!tary Recqrds 
ttl," !,h!liveh'$r~\!?8~''Ii~~Jtadto reflect that he, 
had, the sta<bnsl'Qll,II<'lIlil.n'Sei\\ntious objector. 
l.~i ,'--., .'nl\ ,\\.\;·_~<t(,.,)'r\I.k\'.\) ,\\\--j '" " ,. "h· ,", 

, In an8wetii)tOj'i~ '~j!!!tl!>nfTom the AROMR 
w,hether 'tl!~ )jAtl!l~tll,~'·tokcHve 'duty, were 
r# ... per" ~AA1~~JAdR~C\l<te".G~ller,1I1 affirmed 
h:is,,·QPiutAIiii'i'lll1 J~(il;~"1969/88.o4,, 29 . ,Apr 
1,969"" sta'bing\\1lhJl,t:'\IlI~ unsatisfactory par,tici­
l'llnlt' il1' jj'tlnlt'llf"1ille Ready Reserve maW" be 
o~dered ttpMtM'duty Urta~r 10 U.~:C. '~78a 
even though 'the'statute had not beeti'~i1~&ed 
wMn :hc!l enU$ted:! IlI!Ild ,eveli :though, hlarenil1s1l. 
'melltc(i)ntrac1f~did'1lirot pl!ovide i!@t\!t1:l~f>pW. 
oltbillty,;tlf Imlilsequelj.t\yenaetedrteg~tSlti!!dtt 

Whe :J·udg~ !*<Iil~oa!te':. Gellei1alu:a~tedi'I'#Jl9~. 
6Q1ioanan;,(\22g~iIi1~ iSuPp,'554 "(o))).,il0ci>1Iilti/llll),$@.)1, 



noting that a icontra holding ,in another dis. 
trict court had been reversed by the Ninth 
Circuit, and viewing a second district court 
decision as incorrectly decided to the extent 
that it conflicted with Pfile. JAGA 1969/ 
4178, 18 Aug 196!)' , 

4. (Claims 13) llepreciation Allowance 
Provided For In COMMAND Regulation 
Violated Provisions Of AR 735·11. On 15 De· 
cember 1967, a report of survey recommended 
that Member X be held pecuniarily liable for 
the loss of silver flatware and some ,curtains 
used by him in quarters assigned to him. 
While not contesting liability, Member X ap­
pealed the amount, of 10SS8,~~~~~d, against 
him, contending ,that the~ilbr.~n:erfor de· 
preciation provi?ed. for. ii), \;m'~P~,-r.tMAN'D 
Regulation was III VIOlatIOn 9tl!?~a!l-lfraphs 5· 
19 and 5·20, AR 735·11, q ~'t1~:;~967, and 
that the depreciation aIlowan!l~",~hR':Ild have 
been greater than the p~rcerl\ll.lf~; u~e!l. 

The QO;MMAND. Regulation'.l:Ib'Viqed that 
all'itein~:'lrl; u!lrtets' woUid'J~~J[j , "'~Id'ef~d in 
'~w.' o'tVllke't1\~;! cd "diHonf({yh'1ll\'~t:hM"Jant 

/l.':':~\r''1i~h) "'j~'s i P:." ",: ;:"oi:!lilll'l*k~' ~l\~'~\(leti,~,' ~ )1~,m!" 'ii~"'tl!erttr,~,l ~~!le ',''''' "',r , "f'ii,\!ii,~~, c,' ~tw>iJ ,~~~, ~,g~!:W8":'\ ,?,~~, , l~~'~~~ 
~~n upoif til' ~~, .1"'" .,1e"c : ,,'I '~~ 

-, ,~",' 1 T;.1! n~E>lt.L.' , "'l.~RI In contrast;'paragrap Jj)jj"""h :'.. ',1\, 
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determined the base value from which de· 
preciation began to run. When the COM. 
MANU Regulation provided that all items 
were to beconsidered'in new or. like new 
condition, and revalued and redepreciatedan 
item of property every time it acquired a new 
user,ttfa'ijed: to :reflect the actual loss ,to the 
Government tis provided by AR:' 735·11, 
Bupra.TheCfOMl\fAND Reguli\tion;, by as· 
suming lIhat:'ahobJe~ts a:fe 'Ukenew; 'did not 
recognize the 'true value of theobjectltt the 
time of the loss and' consequently failed to 
comply 'with ,the' provisiOn that 'liability 'is 
directly proprirtionate1:6 'the actual loss., The 
COMMAND Reguratlort further' violated the 
Army regul~tion provision 'that' the deprecla. 
tion allowance will be based on 'the normal 
life expectancy inasmuch as it giivean ob· 
ject nlany Ilseful II ves bas~d' bn a totally fr· 
r<:ilevant • faCtor,change of' possession. This 
dia )lot 'tefl'eht'the actual'vahie andconse' 
quentlyiidQ'u!~not'retlect 'actual !oss.· ' 

• ' .: ; - ,,";, '-/"'-: 'I ; , ' ~ ,,_," ~; it; " ~: - • 

Inasmuch,;as :th~:jIDeth6dused ,to/'calculwte 
the vaJ.uen(o:h.therpliop'elity :\was' "er.roneous. 
Member X),was!iD.titliid"to;a,; calculatioribased 
on the provls!ons';@f:AlRi17:85,.IL1., supr.a);There 
wasna ev-iden<Je, in...the l fileiconcerning i .the 
age of theproJ!Jertyupon which: a proper 
caleulathm, could be rtJ.adil.However.,in:an 
indorsement to Member X's request for' reo 
consideration, it was presumed that' the 
silverware had been in use for 20 years,' Con· 
sequently, the doctrine of deniini'1l!'isno~ 
curat lex was applied and the calCll)l\tion of 
Member X accepted. JAGA 19,6,9/4;195, 17 
Jul 1969. 

735·11, supra], provide that in determining 
the amount of p~,*W tMl\b1)j,t~, j>,l;!,jy the, 
actual loss to the GQ,v", '~~', ,tI!J,WlIk !,~2r, ,I\,ssess· 
ed. Actual loss is qefinEl41 tll.f.,t/}.e Il;IfAl!~J',el)ce 
between the value of. tb,l\>,i~l)'!niJnn:yeQ~llItely 
before its loss or destructio~lt~nRl,~b,~" 'lalue 
immediately thereafter. In.q\lV~~Illffl:i...\le;this 
actual loss, an allowance ,for aM'lll~~!I~ion.is 5. (Posts, Bases, andl @1Ji1et Installations 
to be set off against the stand,e.ltd Aorco~t 11.7, 25) State Or Loca.llAiithiil.'l, Not Per· 
when new) value. Depreciation is based on mitted To Sell Un6aw~" I4Wl¢I¥nts On 
the normal life expectancy or period of Easement Ov~r 1W:~I~~~~ ,,:tql~tv~tion,Even 
nOl!m!\J ,lls\!£ulness. Though Fede~~'~"ll!'l!.> ,~t ,1f~, 'Retroceded 

" '" "',, ' LegjslativeJ;!I,~(s4!.\iH!!~~n 1980, G, an agent 
In /l~yisjAf;,tJtat Member X'saJ)pe~1 to t~e of the State of 0; was granted a permit to 

Secre~r~r,q~..Iithe, Army from pecumary ha· erect and mMnt!Uft 1!1J11'li!ii/6'6hsand approaches 
bility: ~Ho,ql9.B\\,l!'f*Wt~d, 'l'he, Judge Advocate oneithe:fi'$ndh')IJ!I!(iI~ld~if C'onneeting two mili. 
GenerI\L>II~P!4!tilJ§~)~:,<i'pinion ,that the GOM·taryr&$&l\VIII'btGlisl (ili!!lR1986, : Gangress retro· 
MAN])", :ftllgJli\I!L1»IilI\~:MI!I$" .. inviolation of the ceded· ~~lIitllV..e"IIi,wnlsdietion over this ease· 
provisions of AR 785.11, supra, insofar as it tnIIlW.ll!IliUdrW, jl988, G was granted a permit 

.. . '-(,' :1:)1"1"'0 OI'1(TVlH"FI H-',")iA\\)'.'!VO,' "': '.-; '.1 !ilvnl * 



to operate a' restaurant 'on the, !easement, ' so 
long' as intolticating beverages were not 
sel'ved.On 1 May'1.969, G requested permis­
sion to: serve Intoxicating 'beverages in' a 'new 
restauI'ant ,to' be clmstructed. 

, ".,' " ; " , '." ,:', .. l. " 
In responsetp a request by DPSI1ER, .The 

., udge 'Advocate Gene~lIl. replied",. t~~t the 
Army could }).ot .gr\tpt is!-lC!;t. perlTlissionr. a~ 
par.:2;7b, ~R2~,o,65, 14Allg ,H6'~'Hpr,e~\l\des 
the sal~. oLnon-pac)<:ag",d ',nW"~<;\tti.l,lg, alco­
holic be;vep~ge!i o.n, a pllst by .lall;V9n~ other 
thall, all,autJ;tRri7j\ld:, pp~n lAe~s. ;Tve ~u4ge 
~d;v()~!I~e :G~I,l\lfa\;~ta,ed: tljllt this paragrl1ph 
applies,~!l! the,,\al).d in.~u~~tiqn eyer ~hpug4 
tp,e iip~ted" St\lte~has: retro,cedeqleg-islative 
~llr,i~41ctiplltll fJ,Mo.r,eoyer, the .regl!la~i\ln 
Is in4icl\tiy~o~ Arm~.l)ollcYll[e¥~1~iJi)l!' :~\le 
sale.ofalcoh~'lC., be;verag~s);n. " ,J,\i11'ta,~YII); 
~F/!ollatiqlls,. filnd , thus ,rest"ict~ -MillY: plfi<:ials 
In ,pr,esc,ibing .rule~ . lind .,reg)t~~iAn~ ,)"neer 
the terms o.f.tl}~perllli~hA~ ,A~I,~;tO~,G5im­
plements the Universllil Military Training and 
S\l:vvice Aat, 5,0 U!S,C:A,ppi §4781 subsection 
6,:. as ,amended '(195!1.) , its provisions, may IlQt 
be ... waived' nor exceptions .. granted thereti0. 
:A.cetWdingJWi .A:R :;21,0;65 . would have "to ,be 
chailg.ed. 'inl, order tCY permit the Avmy.i'ta 
IlII.Jow i G; to'us'eH IlIlcoholic beverages !in ',its 
restaur.amt: .. JIAGA,,1969! 4294, '12 ,Aug! 11969\, i 
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