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L8, MGM) uO’Callahan De: queen Gon-
sulered CourtMartial Had. Jurigdibtion: Over

,- MJL

-Odnspiracy Chiarge. Court-Mﬁrtihlf{[iackiéﬂ Tu-
‘#adittion' OVer Offense Of Larcehy' thiihit-

ted Off Base. United States v. Safford, No.

91 ’929? 17 Oct 1969 Accused WdS ' tonvicted

of Jotié ‘specification: oF larceny ‘of "Umted
Btatbs ’Preasury check (Uhar‘ge“I) Hnd oo
specifications of conspiraey™ o \iolate “18
US.C. 8§ 798(c), ‘() (Chirge T). 'The
chiakges: were preferred ihdér apEeThs 4P 1‘and

T4} redpectively. Review Wiy ipPEmteds He.
termine the validity of dccussdidddnvietibnith
light 'of *O:Cullakidn. v: Parker, 395 r“'U'I SiEBR
- (:1969;: repmiteﬂ 169418 JALS 1) g mm

Since accused‘ ‘fale ded gullty as chb.i'g‘eél ‘{no
ewdence Was pregented on the‘rhéri’tsg ”Thdre
was, however, adtibiilation’ of fact whick?ie-

flected that sceubed : *ebpspu‘ed w1th'-andthér

*Commumcﬁ}ﬁops }*elatl to ‘the \co “'tents
40 T%”Judge‘"A vo\_ \te

Gerieral’y’ Sc 661, ‘;@‘ Charlottesville

Virginia ' 22901, ‘”Gdﬁ “’61’ i?h*e iterials’ Jdi

gested in.this: paiﬁmé safdhipt available from

the School, +This-pamishlet, mey:be citéd as

60:26, JALS' [page \mﬁﬁbeﬂll" ‘(DA Ram. 27-69-

. 26). . NN S I .

GV
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'serv1ceman (Harrls) to obtaln and pass in-
formatmn relatmg to the natlona] defense to

‘agents of a foi'elgn government Diiring this

‘period, a_a,ccused was a member of the Stra,teglc
=A):'my Communlcatmns Command '

-+ As! noted by the Gourt it -oonsidered: Lhe
“service connectloh”:of Charge II, which al-
leged & :conspiracy to::commnil- . espionage
against the United States,; in United:States v,
Harris, 18 U.8.C.M:A, —=—; 40 C.M.R, crr
{1969, digested 69-24 JALS 6). Harris, as
stated above, was accused’s co-conspirator

‘‘‘‘

and Was mmilayly charged and convicted in a
'separa,te “trial I sugtalmng court-martial
Tsdi Hi fmfs, the Court said?

Jumsdlction lto try, o:ffenses; 1w1thm the.
.purv1ew of {s@e,ctlon 1093, Tltle 18, United
States Code; is. co mza,b} he Federal
district courts of the United 3tates Ordi-
.. narily the matter woyld }ge tried there. In
" thig ‘case, however, the ( ocy; ents involved
" ‘weré inrier-working papers’ of ' the’ thilitary
- establishment and; Whilei ot containing a
. gegurity. clasmﬁcatmn, one 'was marked for
- - official: use only; 1They:were not generally
available to the civilian:populace. - The se-
curity and: integrity “of these documents
_,.;rests & cl&uswq]‘mqmthln ther mllltary estab-

AN ].S s f% t‘é Ali!i. !‘ Iy i
. W Lhereteansbe. little. doubt but that the

fgeg ﬁg e .of . conspipacy - between
;”'__sen %g mlsswned officers .- aqd repre-
o éeﬁt twe “foreign p0wer for the" pur-

- Hplodé b‘t”ébthming and - receiving ‘¢értainin-

iformationbeonnected - with+the snational’ de-
wifepse diveetly offends “againgt the s;gnvenn-

«ioent and. discipline of the milifary state.”
i %g’throps Mlllgtary ffaw and., I\ecedent

- 2d ed, 1920 Repriqnt pages 728- ‘Hapeei-

is this so whe 1exe, the informa-

?f iy’ 1‘mmedi’a‘telif‘hghn};ttg "’vl!}i th the .op-
ération of the militEey éﬁ‘taﬁ]islhment ‘

'a;.,I-f;'sz':“"sfif‘ e

L}?’%@ e Gourt found
;ge, to Be “geryice

;ng of O’Callahdn
: g :]]? d that_the court-
martlal “A ’r ?‘ﬁl El,qn“ o try thls of‘fense

Th,e1 _sa}rnemwnanmotftnue, ithowever, ‘of the
-changd.‘oﬁsldrcény;v i Thefacts reflacted that the
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offerise Was" commltted 1n “the c1v111an com-
Tunity whilé accused was working at a part-
time job, Accused was not Performmg any
mllltary dutles, the ylctlm Was c1v111an com-
pany, and the crime wag cogmzable in ‘the
‘state‘”cdurt Citing” '0’Callahan "v. Parker,
supra; Umted States v, Pmther 18 USC—
M.A. —, 40 CM.R. (1969, digested
6922 JALS 4) j:and. United: Stdtes v. .Armes,
19 U.8.C.M.A. w41 CM.Ry— (1969,
digested: 69-25. JALS. 8) ; the :Court held “ab-
sent evidence-of ‘serviceiconnéctidn;’'thie court-
martial ‘was: 7w1thout Jrﬁrisdiotlon to proceed
thereom M T Droeod Ladpenn v

The ﬁndmg of gul,lty of qu,arge I waa re—

versed and the, (;har%«le1 alqél its specification
16, AU '

ordered d1sm1ssqd urt, of Mlhtp.ry
Review may reassess the sentence on the basis
of the - rema;lnmg ﬁnd’mg Of guilﬁy'of Charge
~ (Opinion’ by, - Judge’ ‘Fe?gds.;on in ’Whlch
'Judge Darden contutped.) R

. Chief Judge Qumn (Eondurrmg‘ in part nd
dlsaenting' in part) woulql also’ have a,ﬂ‘ip,med
‘the finding of guilty of Charge.].on thebesis
off his-opinien. in .United States. v..Bomysy 18
USCM. Ay 40 CMR. o (19080 di-
gestéd 69-22‘ ‘JA,LS 8. _ M

AR Jl”l 1
V() ‘MGM) fO“Cdllahan o, Pd‘l" ‘ﬁv
sidered. Court-Martial Had Jurlsd{étidh’ Over
Offense OfnUnﬁremeditateda’Murderf'(ff&nmit-
esbi'vatiiiﬂ On t’éd‘.S‘édte

ted- Oh' A’ Mf(lt it
v. Allen, No,'% AR S ”aé, ¢irised
was, convmtedi e,f lggme er;eqtmup erokart.

118).. Review was: granted:tondatermine ithe
-validity of his:convicthenlin Uightsof @:¢dlla-
ham . Parker, 395 Usﬁiza[slg; 9‘133’[” ted
69:18 JALS 1) D gadt 0S@) B he

The facts reflecteqd thaf] a,gq”%eﬁliié)’pﬁl aiﬁpéher
derviceman : were. engaged rmb an arghment
‘while r1d1ng a commercml bus from. é city
6" Nortolk, Virginis, g the Nor fSi, .» 1
'St 61;1 Acc‘used thén took & pig ’]“f}"m “his
T et an i Shot'and killed hld v1ct1 “A'jmmd

"‘ ap, stipulated by’ appellate de ense
aﬂd’ g*é‘t‘rerhmeht coungel, ‘the offense octuiied
+m the base.at:ithe.navalistation,.In helding
-that; the offense was sufficiently: /denviceicen-

nected” to vest jurisdiction; in the, .court-
martial, the Court stated:

I view of the: military- interest in and
responmblhty for the activities of military
E,{pe;rsonnei in those areas under 1ts care.and
- control, it is apparent that a crime commit-
ted on base, ‘by a’ servidéman, is one “com-
mitted under such c1rcumstances as to have
‘directly’ offended - dgainst the' government
and discipline of the militdry state.” Win-
throp’s Military Law and Precedents, 2d ed,
%gZOORSpﬁih‘t page% 721{::9724 (Set; fogtnotg
'Callahan, v ar e ra mte
'%tﬁ&es v’ %Elfcicley, %69{1 JALS 4:41
% 969, digest 2 4];
" “United States v 'S Smith, eﬁ! % —_—
40 CMR :—— [1969, dlgested 69-,24 JALS
2]; United States v Crapo, 18 USCMA
——, 40 CMR s [1069, digestad 6924
JALS 3]; United States v Paxiao, 18
USCMA ———, 40 CMR +2_T1969, digest-
ed 69-24 JALS 38]. Since it is the mllltary
- Hiutyiof: & serviesman to bbéy the THwd ‘éf:the
military community. when he is :physically
located within the confines of that commun-
-ty i the. “service:-conneation” of fhe offense
wyeharged:in: this:edge!is-apparent., O'Calla-
- yhan, supra -We :hold, therefare,. that the
lgourt-martlal ha‘,d Ju;;lgrihcthq to txy Ethls
.case. |

i ,Accordmgly, the decmwn of the ,bqard of
‘review was affiymed; {(Opinion by.J udge. Fer-
/gugon in whlchithef J udge Qumn and..J udge
Dardem pongurred,), G .

3. (8 MCM) O’Ca[lahan v. Parker Otpn,-
Sldered_ Court-Martjal: Had Jurisdiction Over
.Off-Bage ,;Robbery; .Of .. Anather: Serviceman.
Alnited iStates v Niahols, No. 22,211, 241Qut.
1969. Accused; inidccord with his: ples;d¥ds
,ﬁonvmted for, tl', ;rolpbery of Private. q} nd
_absence, wl,thpu’p; Jee,ve (arts.. 122 a.nd Sﬁb[pq—
spectively).,, He. was; gentenced -to. &, badaaen-
~duet,, discha;rge; total forfeitures, confinement
at hard_ lal?or for one year, amq2 };39,;1,?}3 ~t0

the' West e,nh,sted ‘grade Tn thi S app e

lin

‘sl {ssue Hresented to the.Court woge

:ge 5ouzmﬁn;aal bad, jurisdigtiens to, i 1?&-
msed.on the charge plleging xobhervilpsight
+of the-Supreme Gourt's; -decislon .l ddk wllo-
o v.Barker; ;8961 126841 908 Alpiatid
69-13 JALS 1). ' (88

. ‘I)

)




The facts revealet”that aceised and ‘Pri-
vate B decided t6' rob Private & When' thé‘
victim allowed accused -and:his- cdmpanlon to
enter his room -at an off-base motel, accused

struck G over the ‘head and took $6 00 from _

hlS v1ct1m s wallet S

In holdmg that the court-ma,rtral had, Jd.ll‘lS-
diction: over this offense, the Court.stated:

- The -tobbery ‘of one soldier by arnbther is

striable -Hy dourtsmartial:: United. Stateb’ v

. . Plamondon, 19 USCMA —— 41 CMR +vr—

%196?1 dugeste VtEzt;'u JALS 6] msee also
ah

an V. r,sura,fotoe
“and 19 Umted i ego, 1 Q lgMA

—, 41 CMR --H[19 d‘xgésted 69-2 JALS
_1] United q.v. Cook, 19 USE] g{
41 OMRL-~ 51 digested 69-28' JAL 2],
- United Stdt voCamaoho, 19 UBCMA duali
41 CMR‘N?""‘H‘JJ 969, dflg'ested ;529,»!25 lJ:A(LS
2], .On, the qﬂgutthorltleﬂ, e, Sligtain the

t-m
' f.gﬂgga fo?;f'ﬂb @%t%ﬁ%s;fho thon fo fi ¢ i
Ace rdmgi&,f declsmn ot the ."*”6“"15' ot
rev1§\§,§v éa (Fe?d (0 plm ) égg?;% )

et ip which Chief Tidge Qulimyé?}}&‘&}‘%ﬁzg-.

_sdudge Ferguson (coneurring - inspamtiand
disgenting, inpart),  agreed  with.ithegaffimm
amwerof.aceitsed’s wonvigtion for chieingualisent

withontrlaayas hutidisperead: with whavmaigns: -

ity s holding iiradithe: comntimartialahad i -

diationuovemthe robbenyicharge:: Judggolets.

gugonswas ofsthe-helief thatythe sfaiusnaf laoth
the igeusedvamdehivigtim,. ag mismbensiofhthe.
Unitads Mtates Mrmyy. . wagnet. Aisufiiefent
nexufoleesgaetythe. {sorviea, conneetiontis s

enunciatedin- Q@ Gallghan v Parkenys Hedaund

the: fact that,the:victim of the robbery was
aridthérs gx{'\{e} ahmmto hertoo Yetiiote to =jos€1fy
ah inoursiﬁsnhosﬁafédeual guthority into anvards
thatiisiessefbtallyd coneein. of the-state, Judge
Fergudeonséitedibiisiliiagents in the cases relied

onyjin the alqo;vg\,{@iqtgm,portion of : the. majox+
ity’s oplmon

.uém-ab'mﬂ e s
4. (8, MCMy ‘Orcull Parqu Con-
;.‘ga?;(‘l&j;i 3 1 ﬂj‘ﬁris iction Qvef '
rgery 1
Militaty tft*e ?l‘he*“"tit
United. 29 990 1 ’fiﬁé‘ﬁ’ i

1089 *@om}mt’é&e %‘f e&w&m&m&m e

. plea of guilty, accused petitioned o hi‘&\ﬁe\ir

Pam" 27-69:26

on+ the - sstie ‘6fwhether his ‘tonviction of
forgery” was' vali§ ili'light of the Supreme
Court’s decision In O’ Callafian v. Parker, 395
U.3. 258, (1969, reported 69-13 JALS 1).

’I‘he oﬂiense in’ questmn mVolved ‘s gtolen
United States Treasufy’ paychedk payable to-
the order of 'C;"étidorsed in'thé name of the
payee ‘ahd " actfusé? afﬁd caghed by’ accuSed at
a bud tepminal it Netw York City. The check
way' cashedl afts dctused told ‘the asslstant
te¥minal managHr . t'hat he had rin cut of
éaish and’ “had hio wiy o get back to base
that night” atid ‘that ‘He ad thé check of &
“fellow servicemari" o - had endorsed the
ingtrutent over to aécusg ‘bédause’ he' owell
the latter’ money. ‘Afted ‘dectiged stowed his
service identification" bafd{‘} thé CHEER" weis
“OK’d" for cash, RS

The Court, m hoid;ng that the mllrtary had
jurisdiction over this oﬂense, clted its " re-
cent declgions .invUinited 1StatddivliPéuk, \19
UiSC M Ad s, 4 1@ BNR n1(1969;F digested
09:25 - TATE 8ysthntls UnitddbStatesyv. Moris-
goan, 19 WUBCiMEA 2k » @1 GiMiR: 1= (1969,
digested 6025 {FATIH+4) - Thése :decisions
stand “for 'the' phoposition: that ‘‘where- ithe
acoused’s military:stimding feicilitates the dex
ception ‘of - his intended vid¢tim and: permits -
hifn to obtain his desired goal'the resulting
of‘fense is ‘sertrice connected’ within the e
ihg‘ iven that term’ by the gupfe‘rﬁé Colrt
’r"O’Callahah v Parker supra, anq is;‘jﬁ"fé.ble .
‘py courts-martml noo e G

- - Court ‘noted thaflihao‘du;séd?s foﬂgery
was service-connécted "fof. ﬁé}ﬁ‘é‘ﬁﬁ@r’:‘ feuson'
The Court Stated.,» skt wsyrs Teoin an'!ﬂ g

G LT e [,ré {;J n ;, geju—
it} F ‘Ser-

R0 ‘6 equences
e*él’é“ c‘t“‘hisirelation-

Tnmmﬂﬂ’wm {ﬂfifh‘{h‘ . 2.:;:-;:-!

Aé&érdi‘ng‘ly, the decision’ of the Board of
ravitw’ H{mé&tmﬁmédf g (o&ﬁmon 'by :mage
Ua*?ﬁé’ﬁ )"’[ Wiffre Vi oot o T Gy
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‘Chief Judge Quinn,concurred in the resuit
for . the.reasons set. out im: his, opimon 4dn
United, States v. Morwseau SUPra. .

Judge” Ferguson (concurring in part and
diggenting, in part) disagreed with the major-
1ty ‘opinion that the forgery offense was, “eer
vice connected,” In his opinjon, the record of
trial dlsclosed no c1rcumstances surroundmg
the offense of forgery to relate it spec1ﬂcal]y
to the mllltary Judge Ferguson noted that
since one’s. status as a serv1ceman 1ig not an

element of the offense of forgery, the matter_

wag snnpiy 1rrelevant to the cherrge ;a,nd could
not be the veh1c1e for conferr;ng Jurmdlc-
tion on. the court-martra.] Judge Ferguson
would have reversed acoused’ conv1ct10n for
the forgery and ordered the spec;lﬁcatlon dis-
missed. . \

Judge Fergugon concurred in the afﬂrm—
ance of accused’s other offenses o

5 '8, MGM) O’Cullahan . Parker Gon-
sldered Uttering Of: Forged .Check: On Base
Is “Service-Connevted.” Off-Base Uttering Of
Forged Check:Is:“Service Connected” Whete
Accused’s Victims : Relied:. On . His Milltamn
Status. United. States v. Hallohan, No. 22,229,
24, Oct. 1969, In -accord - with  his. ples;.::acr

cused .was convicted of::the theft: of  thirteen.

personalized : blank : checks ‘belonging . to Wy
the forgery of-three checks, and. the uttering
of ten fqrged checks (GCharge III) The, Cour

granted review. to cong%ger\ the eifect of i:he
Supreme Court’s’ decmlon“ i han g;
Parker, 895 TU.8. 258 (196.3)In reported’ 89. 13
JALS 1), on.the utterings,alleged, in)Speqifi-
cations 4 through 8 of Change Mk, -

In numerical order these epEoiﬁeWtioﬁs agl
leged the uftering of a forged $J 0 qheok

Pacis
(A

cused; a,$101.85 check, at Augusta, imﬁ e

to, Eaetern /Afrlines; one for $10. 00, at, At
lan\ta; ;P%’ab]e to.Delta Air Lines ,J;anothey ;ﬁor
$48,30; o, Delta;.and &, $10.00. check at, Hep-
erstown, Maryland, payable to Alleg‘h,eny
: Cor?muter A},‘ll‘ Line. -~ e

AN

. The facts lreveuled that W ettended B two~.
week school .for regerve signal officers at, Fort

'ugusta._Georgia, madé ) ay lg’fe to hc—-

Gordon. While in:.attendance,  he . -logt, his
checkbook and the thirteen checks. . They were
found and used by accused. o

The record further showed that accueed
Uttered ‘the $100.00 check at .a Fort ‘Gordon,
branch bank. The transaction thus appeared
to have taken place at a basé facility. “Citing
United*:States v.  Willioms; 18 U.S.CM.A.
~—F, 40 C.M.R... (1969 digested 69-24
JALS 5), the Court held ‘that “[a]: forged
check ' uttered on post is service-connected
within the meanmg of O’Callahan v Pa,rker,
supra, and the' court-martial has Jurlsdlctlon
to try the accuaed ﬁor this act.” '

g The Court next noted that the $101 85
check ‘the;-$48.80. .Gheok to- Delta, and -the
$10 00 chéckito: A]leg‘heny ‘all containéd in-
dorsements coﬁtm‘r"g@d mlhtary address In
holding’ that the’ é’ gi“t—martlal ‘had jurisdic-
tion over thesse o ensee the Court stated :
“These utterings’ e ?:herefore, triable’ by
court-martlal for_it” p{pea;rs that edich wae
successfully cashéd Bédhuge. [accu&ed’s]‘
vietims: were made 'aweve of and placed re-
lisnce on his ‘milithry statud; United States v.
Morisseau, 19 UBCMii by 41 CMR -~ [1969,
digested: 69-26° JALS 477" The' one remaining
$10.00- check ' to. Dalts indicated - nothing to
associate dccusedswith: the ‘military, nor was
it passed on- pddt.: Furthermore, W, at the
time the check: was uttered, had returned: o
civilian life. ‘Aiécordingly, the colirt-martial
lacked Jurisdaotlon ‘over. ‘this! speclﬁca:la’iofﬁi‘l'JL
Umted Stmbee ‘z) Willwms, supm f”zf;
ERENISS P
Accused’s cenwmtlon regardmg the- $1. ;g@,
oheck to Deltw was reversed and. - the;spabifl
eation ordered dismissed. ‘The.Court: 'offoa{Jli:
tary: Review ‘masy Feidsess the }seniie‘ﬁb‘eﬁdﬁ
the! basis of 'thé" remiainity findings off&ff j
(Opinion by J udge Darden.) o

Ch:ef Judg'e Quinn (coneurrp)}gfi‘ f"& :' g
dlssentlng in’ part) Woul . have uatfiriied
the ﬁndmgs Of guilty on \rg%r @13_ s
onlmou in;, Umted States U Boryg, LSy
MA. 547, 40 C.M.R.. 259 (1969 fikgstodegoy
22JAL88). . . . ., s edlion 1o esly

L fe ruziqo‘k“‘rﬂ ‘_

°

@




@ .. Judge  Ferguson (concurring in part and

dissenting in part) agreed with. the affirm-
ance of accused’s conviction concerning the
$100.00 check cashed on base and the reversal
of the conviction for the $10.00 check to
Delta. He was of the opinion, however, that
_the other offenses were not “service connect—
ed” within’ the meaning of O’Callehan .
Parkefr, supra. J udge Ferguson first accused
the majority of using an unwarranted pre-
sumptlon when it decided that the military
identification data contained in the indorse-
ments alded accused in v1ct1m1z1ng the vari-
ous payees. Next, assuming arguendo that it
did: cause reliance, Judge Ferguson  stated
that “reliance on one’s status as a servieceman
-is not an element of the offense of uttering
a false instrument.  The. matter:is: simpl'y ir-
relevant to the charge. -Tt: ¢anndt:ibe: the
vehicle for conferring: Jurlsdloﬂmn ina court-
martial any more than:the istatus.of:’ the ‘ac-
cused in O’Callahan and-Williams; both: supra,
conferred Junsdnctlon» 1n thosemases ?’ .

B (8, MCM) O’Cauahgn v. rkg;* qn-
“sidered. Court-Martlal Had ju s(iﬁ:tg
"Offense Involving Marihua,na Commfi’; d
A Forelgn Country. Evidence Was Su eient
‘To Support Finding Of Guilty. United States
A Wginstein, No. 21,909, 17 Oct. 1969. A
-ganeral -courtsmartial in Germany convicted
-.acenseddofracts of misconduct involving mari-
Thuana «¢ab. 4843 .- In this appeal accused .con-
tended: that the court-martial lacked jurisdie-
tion over :thé offenses under O’Cellahan v.
Parker, s8983U 8258 (1969, reported 69-18
JALS I)” sntikoEdBrhé evidence was insuffi-
cient toésuﬁ@&tﬁm@!ﬁndﬁw@ of ulty.

sAY ook eakiaf, a0 :
In rewctjng;agqug' '®, fingt:: argument, the
' :Court held. th&tmt (gpq martialhad jupis-
diction .ovar ,t]%s @;a,m;t gtated:

The. ‘off&n; F’ Yottt ‘ ‘“ﬁ{ ’”" fdi'éi n

. country: afid™: e( figo «Eo erlﬁ‘an
i civilian. pendl 8 :‘nu‘u:- eﬂ}éet vin
Germany.; Qonﬁﬁf‘ lyﬁ,} eaeonsammtmnal

11m1tat10nf;0{mﬂ J%l Jm@ﬂiﬁtwﬂ ql
lineated. in ‘\ 3 ig napp
0“ Gold ian, 18

{. g

“cable, Seé!”
" USCMA ' BBY;
«+ i69-16: FALS 3“!'} LISEAE: Th M "{’.t_‘;*-ﬂ‘(' LLCEREEE

wifer@geewdrtﬁesﬁed_
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Part of accused’s assignment of error, deal-
ing with the sufficiency of the evidence, was
-concerned. with- the credibility. of . several
Government witnesses and contradictions be-
tween their testimony and.that of accused.
-The Court cited United States v. Baldwin, 17
U.S.C.M.A. 72, 87 C.M.R. 336 (1967), for the
-principle that the credibility of a ‘witness.and
.the determination -of facts from conflicting
evidence are normally questions for the triers
-of fact. In this-case the Court found that the
testimony of the Government witnesses was
not so inconsistent, self-contradictory, or un-
certain as to - justify disregarding it as ‘a
-matter of law. United States:v. Seales,” 10
U.S.C.M.A. 326, 27 C.M.R. 400 (1959).

The - remainder of accused’s. attack on. the
validity of the findings of guilty dealt with
the sufficiericy of the evidence. to identify’ the

"substance he possessed;, smoked, and trans-
ferred as marihuana. No expert testimony as
.to the content. of the cigarettes was presented
to- the court-martial. However, on:each oc-
. easion -accused -constructed-a cigarette from
g igreen: dobacco-like ;substance;: he- 'would de-
-serilie: the smbterial as.-“grass,” - “pot,” and
Agood: gbuff,’t iand he called -the: cigarette .a
“roach.’’ Accused . kept the substance -he used
for theigigarettes.in. a matchbox and retained
‘the residue left: from: unsmoked: cigareties.
The substance had a different aroma. and color
from ordinary tobacco.

Rely1ng on Cook R Umted Stwﬂes; 262 F;2d
648 (9th Cir. 1966), aceused.conténdedi:that
similar evidence was held to be:insufficient to.

“establish the ‘nature:sf :the..subgtante, :As
.noted by the. Court, howewer,: Fpok-was: re-
jected by the Second. @ircuitiinuvlnited States
v. Nuecio, 878 F.2d 168 (Zd -Qir.), cert.
‘deniéd 887 U.8: 908 (1987):! iIfl’l ithis ‘case the
Court algo: stated EREEIh a net” agree with
the Cook’ décrylén“mﬂlé‘fb?wer,}Gookfls incon-
sistent with %8¢ OeHrti8plnton: in United
‘States” v) ‘“thia@&ii’é?‘“i GUTNS.CMAL "8, '19
CUMIR. 1295 (1985 )} i ‘whitoh it Was held that
arwriting bglanudeeussd at the -time of the

«periormaence. offan «aidt fnay serve to-identify

ntheseontents;of a.sealed envelope. It ig also
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inconsistent.- with United States v. Smith, 17
U.S.C.M:A. 55,:87 C.M.R: 819 (1967), which
vheld that the label on-a sealed carton: was
evidence of :its contents. In the case at bar,
the Court held that “a contemporaneous dec-
‘laration: as to the nature of a substance by a
.person using the material, and who may he
presumed to know its nature, is -evidence of
.the identity of the.:substance.” The Court,
therefore, concluded that the evidence: was
sufficient to support the findings that the sub-
stance used. and: possessed: by accused wasg
marihuansa. Accordingly, the -decision . of the
board' of review was affirmed.. (Opinion by
“Chief.Judge Quinn in which J udges: Ferguson
and Darden concurred.) == - ¢ i - -

7. (105, MCM) -United States.v. Care Con-
sidered. Accused’s Plea’ Of: :Guilty To Charge
- Alleging Desertion: With Intent To Shirk Im-
portant. Servite Was Improvident. United
States v. Matheny, No. 122,222, 17 Oct, 1969,
*.Accused, following hig plea: of -guilty, was
-oonvicted  of two :gpecifications, one alleging
~desertion. with intent to' remain away perma-
nently, the other, covering the same pariod,
alleging:- desertion with intent to “shirk”{m-
~portant: service: (art. 85). For -senteneing
- purposes, the offenses were treated asimulti-
~plicieus. The question presented to: the!Court
in this :appedl: concerned the:'providence iéf
accused’s- plea: of -gullty, S

R AT T e el A

As noted by the Court, the law officer’s
inquiry into ‘this squestion’ was ‘equal ‘tothat
‘made in-United States v! Bdre, 18 UIS:C. M:A.
<= 40 C.M.R. — (1969, digested 69:23:FALS
'1). The procedure followady! however; wémd
not meet the standard 'that! mibit  dpplyorto
~-cases tried 80 days aftex*°the‘!‘:déciﬁ-fohﬂiﬁ*;@m;e.
Teedn oo U s ERE i A e,
+he. “went over” his loave period, got,manried,
#nd, then tried to.support his.wifa,and  her
«family “because they were very noor peqpla,”
+Accused, then found. himself having. domegtic
-Aiffloulty, After going into debt for g cansand
AN japavtent,; among: other things, he.was
dnformed: by his wife that she was. gettingia
divorcel! Acpused’s -absence was ' terminated

y1
a
i, ':}’t i

‘when he was picked up by agents of: the
Faderal Bureau of Investigation. At the time,
he held two jobs, '

'On the basis of this record, Chief Judge
Quinn was satisfied that accused knew and
understood the nature of the offenses charged
and that his plea of guilty was provident and
-voluntary. Citing United States v, Gremillion,
18 US.CM.A. —, 40 C.MR. — (1969, di-
gested 69-23 JALS 2) and United States v.
Graan, 18 U.S.CM.A. —, 40 C.M.R. — (1969,
digested 69-28 JALS 2), he would have af-
firmed the decision of the board of review.

Judge Darden, however, writing the opin-
ion- for the majority, stated that. he would
only affirm accused’s: convietion for desertion
‘with intent to remain:away permanently. He
~held that under thesicircumstances, the. find-
ing of guilty to desertion with intent to shirk
dimportant service ‘must: be- get aside, A: re-
hepring may be’ ordered:on- ithe ‘charge: of
desertion with intentitooshirk important ser-
vice or the Court of Military Review may
Yeassess the sentence bhsed upon the remain-

“Ing charge of desértion With intent to remain
‘away permanently. (Opinioi by Judge Dar
_den in which Chief" Judge Quinn concurred.)

Judge Ferguson ‘¢oncurred in a ‘separate
-opinion. He followed' United -States 2. Care,
“supra, but stated. that he would follow it:on
icages tried before the effective date of the
-new rules in Care. : SRR )

‘ - ' L oo T
. 8y (706, 75, MCM) United States v, . Gare
(Gonsidered. Accused’s Guilty. Plea Was Prayj-
dent. Service Medals Should Hayve Been, . B¢-
fore Court On Mitigation. United Statesitv,
“Brooks; No. 22,001, ¥7- Oct. 1969. It acbbyd.
“aneé with' his ples, a special court-rigitihl
foind accused guilty of five unauthorizddib-
897688 and ftwo breaches of restriction, (arts,
n#6;and 184, respectively). He was. sentenced
o’ &;bad-conduct discharge, forfeitunetlo«o0
lyperiimbnth: for four months, -and wonfiroient
"Bt Heidd labor for 'the same  porfade T inig
;5‘¢h§? e Caurt of Military. Abﬁéﬂ i "
hﬁ!il»ﬁi;fw_: DProvidence of mecused’soguifimm,
the issue of whether accusediwas idp

o



effective asmstance of counsel in regard to the
sehtence. oo :

The record reflected that the president of
the court-martial did not itemizas the elements
of every .offense charged before. he, accepted
accused’s guilty plea. Considering the;record
as a whole, however, the Court was satisfied
that accused knew what he was - pleadmg
guilty to and what acts cqngt;tuted_ the of-
fenses charged. The Court stated: ..

;. A copy of the charge sheet was handed
to [accused] at the beginning of, g;;al The
“offenses involved are simple in nature. His
record of prior convictiong” 'ﬁhat was ad-
‘mitted into evidence included & series of
“past unauthorized absences & d &réach of
“'restriction. His'présent trial g’ hot’a novel-
ty; he cannot ¢laim unfamllia’frdtywﬁﬁh the'
type of. offenses:mow before ug: Finally; his

- written unsworn statememt A mlﬁigatlon;
is hardly a disclaimer of #h ,rt e
agks that ‘the Navy ¢ 21 . 0 ér
chanice, For these redsofla i’ Tide-that
the whole record showi:thelguilty] pled: to

.‘be provident. United States v [ Cares,

SCMA —, 40. CMRe'r':hi-ng%irﬂﬂgﬂﬂted.

QQZ JALSI et T M R G
“"The remaining questlon arose bgeapse; the
staff legal officer’s post-trlal rev1ew indicated
t‘l‘ra’cf accused ‘was authotizgd’ 6" Yb’ e S Bobih -
1:ef:ha 1, Serviee Medal " and ’ﬁﬁg Yie
d&mpmn Medal. Defensg - cqume] e
make- this fact: known at trial. Gbﬁs,e &
the iprégident of  the' court did ixod p ﬁdint
the mfé)rtﬁaﬁmn“ in hig’ sentencini;‘ liidtrlic-
tio (J éﬂ 'Umtéd States v. Roye, ”‘S”p’e
'%‘QRM;Rnﬁ'd (1968, digestes é
JALSu&)%,e'EmftfbecQ "Whates . Poimbers 18 ’U;s -
C.M.A. 4 7400€ MR == (1969, digdstedi 69-
28: JALIS8) standiLmitad :States v. Andersoh;
19 S CMFA., sk sdl G MR — (19605031
gestod: 69:250FALSH8)) the Court held: -that
this mstnun’ﬁimnimlldonﬁhsmn wasg: error sl :

rev1ew aﬁh (i' N ¢ Was' reve sed A re-
hearmg réon Jias fdﬁf’eif " pfi{n on ]oy
Jud a ' 7, -CY %‘l’ “Jhdgi ."Quihn

' the Court found % s fh
A é@
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Counsel.: Accused’s: Guilty: Plea Was JImprovi-
dent: Instruetions:Given Concerning Sentence
Were Erroneous. United States v. O'Dell, No..
22,106,:'17 Oct. 1969, At a special - court-
martial,. accused was represented by counsel
who-wad a nonlawyer in the: sense of article
27, UCMJ The court.imposed the maximum
confinement,:.that could :be . adjudged: by a
special . court-martial and a bad-conduct dis-.
charge, along: with . partial forfeiture of pay.

A review of the record of the proceedings
indicated, that -accused .requested representa-
tion by qualified military counsel but that no
official 'action was taken on this request. The.
board of review, relying on United ‘Statss v.
Mitehell, 15 U.8.C.M.A. 616, -3¢ C.M.R. 14
(1966).; held -that since the matter was .not,
raised at trial it would not be considered on.
review. The Court of Military Appeals, how-
ever; held: .that. Mitchell was inapplicable.
Citing Umted States v, Wzllwms, 18 .1.8.C.-
M.A. —, 40 CM.R, — (1969, dlgested 69-21
JALY @), ’fpe f(i"ourt B‘i‘,ated t]‘mt waiver ‘of
the rlght fo h‘ﬁéfliﬁed Eod&ﬁéél Hdd ‘been’ “reso-
Tutely Yefused' I i thége: 'ingtanices in which
the' accused' hds Hot ™" been represented by
tramed caunsél’” e

,,,,,,

CAL. trlal accuaed and gix: others facmg un-
related_ charges were subjected to *[ec]om-
munity examination” ;as to the right to coun-
sel, the right to enlisted membership.ap the
court-martial, and whether they had;had; pye~
trial. consultation with :.counsely.degarding
their rights at trial.; Citing- UiniteddStates v.
Pratt, 17 U.S.C.M,A: 464,88, QMR 1262
(1968), the Court st teciJ that ’ths kmd .of
en mdsse proceedmg ] ‘eld Nekt
iﬁto ac-

ti‘s of the

éhsed’s understan
offense snd ‘the m é j

of gﬁﬂﬁsﬂ fa" 19t onfOim 1871 é Yocedt
ap;éré) ‘ﬁf‘;}éféﬁ igd[ , %)1‘; )if%cgféélor u{*g

U . U483 (1966
. ﬁﬂg"‘%‘gw’% WORRA "HEL" Some gf
ionst eg,ﬁ)&'d; ita: the sentetice

031 emmlens iof rtheJ Gountuof
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‘Considering all the: proceedings, the Court
was unable te conclude: that- accused was ac-
corded' the rights and the kind of trial con-
templated by the Uniform Code. of ‘Military
Justice and the Manual for Courts-Martial,
. United States, 1951. Accordingly, the deci-
sion of the board of review was reversed. The
findings of guilty and the sentence were.get

aside and the charge - ordered dismisged.:
(Opinion by ' Chief Judge Quinn in which

Judge Ferguson concurred.)

~Judge Darden - (dissenting), . relying on:
United ‘States v. Mitchell, supra, and- United
States v. Care, 18 U,8.C.M.A,.—, 40. C.M.R.
— (1969, digested 69-22 JALS 1), found
nothing in this ¢ase which reqiired reversal
of accused’s conviction for absence. ‘without
]eaVéi' : ol R ¢
IL. COURT OF MILITARY REVIEW"DE_CI-‘-‘
~S8IONS. -~ ' B : R

._1. (153@,; MCM) :__A_d'misiﬁn Of Witnési;;’;

Pretrial Identification Of Accused Was Error

Where Witness Failed To Identify. Accuged:

At Trial. United States v. McCutehing, CM.

418082, 5 Sep, 1969. Conviction: housebregk.,

ing (art. 130) and rape (art. 120, invblwing
the on-post dwelling and person of a. depshd-

ent wife and: burglary (art. 129) and Pape

(art. 120), involving “the on-post dweélling
and person -of another dependent wifs, . kg

well ag an offense of wytngful appropridtion:
on a military installation: of:is:servicembiy

motor wehicle - (arts:121)." Sentence “DDjigdy
yrs CHL, TF, and red H- R
Iniially the cour stted thal, th 1l
of guilty of burglary, rape of anotetpa:
the burglariously entered 4

R IIE

OSFRARL:,
]hl: % hit ”(‘I'

wrongful appropriation were correet-in. law

and fact, However, the findings of guilfy’ of

the alleged . housebreaking and the "al qﬁg :
]

1
rape.of an.occupant of the dwelling ajleges j
broken: into were incorrect in law, . iy

‘With:-regard to -the -latter ‘convietions "o
housebrebking and-rape, the only questionrat
issue ‘wis-thevidentity of the vietim’s agsafls
ant, The vietim:icould not ‘make ‘a ‘positive

S Y T

gs,
98

identifieation of accused as. her:assailant. In
response to prosecution questioning, she testi-
fied as follows: :

Q. ... [D]o you see anyone in the court-
room who looks similar to the man who
violated you...? - ' N

A, Yes, '

Q. Would you indicate where the man ig
sitting, pleage?

Al He's sitting over there at the “table
- there (pointing toward accused). (Em-
phasis added by the court.)

. In ‘an effort to. conclusively establish the
identity of accused as, the rapist, the prosecu.
tion called the seven-year-old daughter of the
vietim. Although she failed to make an in-
court-identification of' anyone as her mother’s
asseilant, the militdry" jiidge .admitted’ evi-
dence, over defense, objection, that she had
made & pretrial identifieation:of-a photegraph
of'. accused shortly after'ithé iricident: As the
cotirt ‘noted, paragraph 15 % . Manual for
Courts-Martial, United States; 1981; provides
Béftinently: e e
< If @ witness testifies us. to the identity of
. the accused ag the person who committed
Y, the offensd in ﬂ@éﬁi}ion’; Such testimony
* may-be corrobordted; Even though the cred-

‘ibility of the withess has not been directly

;attacked, by showing that the witness made:

. & 8imilar Adentification with respect to the

accused on a prey_i,o_qs o_ccasion.l__ In such_;a.i

case” the identifving witness himself apd

' any person who 'Ha§ observed the previgug

identification tay testify. concerning Ith -

(Emphasis-supplied by the court.) ;. 2%
The:court. found the language of the Manutl
unambiguous. ‘The Manual is clear’ thiattg
witness «must. first: identify the actugbdfin
court before-corioborative “testimonyimigyr g
received. In. the 'absence of such o) i

Adit

precedent, evidence of the pretrial ideitiy
tion she uld not have been received. "THe ¢
held that this error substan'ti'allg'}'"pr '

the rights of accused since there

risk that the mémbers of the court mtghIREYE
determined the crucial issue-othsyw S4Bt
forthi§ erfor.: - . heonaghg d :




On the basis of its action :inthis case the
court decided. to reassess the sentence. It

determined that only so much- of ‘the sentence

as provided for DD, 25 yrs CHL, TF, and red
E-1' should bé approved. The-’-'ﬁndings and
gentence, ‘both -as: modified,:were -gffirmed.

{Kramer, J.; Westerman, C. J 'y and Rourllard
Joy concurrlng ) -

2 PM (140 MCM). Demal Of Accused’
Right To :Consult  With Counsel Resulted In
Conrt’s,
Him..Was Inadmissible . In.. Evidence, United
States, v. Griffin, CM 419862,.29 Aug. 1969,

Conviction: conspiraey to .steal Il S.. Govern-.

ment truck axles, the larceny thereof and
their. attempted sale (arts, 81 1, and '80,

respeétlvely) In' additioy;, acthzs’éd was con-

victéd for the wrongtul’ & i‘o tiation of
three government truélh'a %

121), contrawy.to, his:- pleasssgSenteheiaw BCD,
TF, and three mos:, @Hlm}” (convening ,au-
thority approved the senteno but sugpended

execution of:all adjudged. ;ﬁor:ﬁeit'me& and . the.
confingment: with' provlslon for automatic re-

missfon. - .. . .. o sl

‘In thls appeal appellate Government coun-
sel conceded that because there wasg a_“com-
plete fallure” of proof of. ownershlp of the
truck axles at trlal the findings of gullty of
a]l the offenses relatlng to these axles were in

N 1] o i ' : L e !
Leftﬂfoiv 'ﬂhe sourtty consnderation wasd ag-
cusétl’*s’ dotivietion: foy #rongful appropriation

of thegoverniientts tyucks ‘and traileys; In
this " reghrd“f‘ifhéf”doﬁl’r"t found “merit ‘in" ac-

cusedrg’ cbﬁ’ﬂeﬁtiﬁnf“thé.‘t‘ “his -pretrial - state-
ments ‘Were: réiiﬁénéﬁusm éceived in evidence.
inasmuch ‘483 my; &Mdﬂlﬁﬁ‘eﬁ ‘dé’nled the right to

consult, Wlthhqunglﬂ The, ;eote reflected that
accused, wqe,ﬁag}@g‘b' iy 8, military po-
liceman at abos, OO0, hours:. q,;;ipggvao adviged
of his rlghts,n;}delz@gty}lg 8ik- ol of his: vights,
in - connection;: w@@n lags 1l wgefl@s}@fccnse\d
then declineg,, toun:ghq-f 1y dlatement and re-
quested legal cquusel, 1y "Boweyer: dig

nothing. to.. SCYTR.r cguwlrgmrmemvdg i

Q@ stead accused was: transported!te’ the.,MP

. Holding:. That Statement -Made By

taflord” (art.
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Operations Office -at. about 0700 hours that
morning. At about. 0950 hours, a :criminal
investigator -again adviséd -accused of -his
rights." This time accused stated that he- did
not want to talk to:a lawyer -and:desired. to
make - statement, which he did. Later, ac-
cused -was given an opportunity to: get hig
story stralghtened out’ and he made . seeond
statement. - EREIRE - :

In holding that the statements made by
accused should not hdve been admitted: into
evidence, the Court : ofr.:'fMili:tary\wRevi:ew
gtated: ‘ C o

Although no attempt wasg made to in-
terrogate appellant at the time he request-
legal counsel, he was kept in custody,
'and no-action was taken to 'get him the
scounsel: which he requested” and: 'to which
. he, wag entitled. (Miranda v. Arizona, 884
U.3,..436 .(1966), and United States v,
" Tempia ,‘37 CMR 249 (1967)). The factual
* situgtion* ‘i‘éﬂectmg that appellant, follow-.
ing’ Hig'retfiiest for legal counsel; ‘'rémained
-in ¢éustodyrthe balande  of: the: mg!ht -and in
-mid-morning, /heing turned.over; to.a CID
‘agent, ‘Wag.rea vzeed Qf his, rights, and that
he then’ agree? t6 make a. $taternent in our
opinion, ‘provides  corroboration of appel-
lant’s explatiation’of. his chdnge of mind—
i.e., that hesthought he was not going to get
legal counsel and so decided to make a
statement. We have no doubt that appel-
lant Has-been materially ‘prejudiced ds’to
a substantial.vight (Art. 59, UCMJI) by the
denia], of . his request for .counsel.and, 6ONe
tmued mterrogatlon thereafter,areg ] t%g.
'in the pretrial statements used tg _
Government to convict him,

*Thé court’ ¢onéluded’ that t’li‘ltlef‘ ‘t!h ‘facts
and circumstances’ of this ¢ He? gl High earlng
was ot guthorized; The' éhai‘ i tvei‘é br’dered
dismissed. (Rouillard, J s SRrag &i'?h G

try bl
and Kramer, J cohcurf i, “ "‘
LA g wod ppbk et b

3 (UCMJ a.rtamﬁﬁ';r&&)uﬂwmﬁ)f Mllitary
Review. Will CongiderdSeptehcese From: Other
Cases: - In DeterminingaéibhenAnbropriateness
01 A Sentenge Bintted: Statne vaiPenkine, CM
419826, 118 sfngui19689neGbnviction ! mutiny
(art :ﬂﬂj)m SentpneshioDD, JTF i and. 10 .yrs

iz T ﬂmmﬁbdh’ahoridy approved the
s)lmlig o o R o Lo

sﬁnté'
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On appesl, .deferise -counsel asked that only -

part. -of the sentence be approved- as appro-
priate;. i.e.,- TF .and.-CHL for: two.yrs. They
pointed %o, six other- cases arising from the
same- ineident. which formed the basis of ac-
cused’s . conviction. Many of - these involved
convictions for . other: offenses as - well . as
mutiny,  and:yet. the gentences imposed were
still lower than the one received by accused.:

The court held that the six other sentences
could properly be judicially noticed by - the
court and-considered in its reéview :of the con-
viction. The Government had moved to.strike
all reference to the other sentences from the
defense brief. It drgued tha.t the court should
not consider matters outside the record of
trial, citing former Rule, 18, Uniform Rules
of . Procedure for: Procoedmgs in and before
Boards of: Review. wHoweVer, the court nofed
that this ptle’ contaifed’ an. exceptlon ‘for
“metters ‘a8 to which judicial notice may. be
taken in m1l1ta.r;y law.” Moreover, the: Court
of M1]1tary :Review. adopted its :own rules: iof
Pract1ce and Procedure when it replaeed the
parable 1o Rule 18. The court concluded, that
it (;ould, properly take judicial notice, “fm'r pn
a'ppwo'pmato purpose,” of 1ts own records rin
other cases, e l

The =Government n?urther argued thatnde-
termining'the' appropriateness of a ‘sehternce
was not an “appropriute’ npurpoee””for*””d n-
sidering this ‘outsfde:théechid materiai’ "The
court rejected this, Jars‘umeni‘. e i e}

The Government finally, \go,pltepdreg th@t:rthe
court should not conslder(m,aj:tgrg whiech were
not, considered by the conyening lguthor ty,
c1t1ng United. States -v. Pinkgton, —x

— (1969, digested,69-18. JALSx é)wﬁmpsﬁqﬂ |

.held that the board of review, in deté‘t‘mimng
sentehéo appropriatenéss; ‘ought not)¥s- eon-
sidér mattéis not: in' the recerd orhotsot
sidered. by -the’ convening. authority:In"the
ddse atibar; the court assumed, althought theie
wagiconflicting evidence;  that the . donvariitg:

authority:had. hot .considered the other den;

teticds;vAsfor theireeord of ‘the court-thartial
itself, the court pointed to the general fule

TF, and five yrs CHL. Tt aﬁirn@g‘.

; proval of 'a procedure’ followed at:

ing .controverted,issues of fact.’

that the trial court may not properly consider
séntences in. cages other than/the:one'before
it.: The court theld, relying on:: prior: practice
and dicta in United States.iv. Judd, 1kUS:-
C.M.A. '164;:28 /C.M.R.--888 (1960), that i1
could- consider. other sentences provided: that
(1) such consideration does not “operate un-
fairly against the accused” and (2) the sen-
tence ‘“‘ultimately approved is determined to
be just and approprlate‘under the facte of
the particularcage.” Purther, it decidéd “to
take judicial notidsof ahll’cotisider three re-
lated cases; also- peﬂalﬁk WePordi the ‘Court of
Military  Review, in"addition’to ‘the six sug-

gested‘fby defense counsel g e

In the llght of the addﬂ;iJ mz;ﬁgses con-
sudered the court, anproved & geit -gg f DD,
ndmg
8 R
+JIn’addition; the court exprresseadi B"daééb
faliuhtber
the: formal convening of the oou.'t*tgbut Bitere

,.ID

of gullty a.nd the sen’oence ag. qu@

.- arraignment, the trial” couhsell{eaflledﬂfﬁr‘ B
- out-of~-eourt -hearing -and” etm{;éd*ftkﬁ‘t'ihe had:

no evidence to support one of the specifica-
tions.ag drafted. The 1 w oﬂ’icor then granted
a 'motion by’ thé Bé“{:ouﬁsel ﬁo dlsmlss
the * specification’ 4 X fﬁéé’dioﬁ "The Court of
Military Revievf”f jc ﬁhat this was a non-
pre3ud1clal gtrol ng United States v,
Castro, — oM’Ef i (1969, digested 89-28
JALS 9). The court stated that in this case,
as in Castra, “flhe charges, in their, original
form. had hepp appropriately. referned, to:trial
by the.. conyening-guthority . ... and.theilaw
officer’s ruling jprecluded. the court, memhers
from perfonmmg their function, \of determin-
! (Btevens,
C.J.;. Kelsor and; Nemrow, JJ., concurrmg)

4, (743, MOMY - Court OF Military" Réview
Condenmink The Use Of “Special’ ‘Fitidings” On
Collateral’ *Iéstlés United States v’ Roﬁéﬁsm
cM: 420885’ 1o SEp”1969 Goﬁviétidn' un-
authorized’ absénce (art. 86); in” ﬂédord with
pléa, Sentents: BCD, TF; ten ‘mbg (‘}HL and

_ted B-1." The ‘convening' ifthority” apprOVed

the sentemnee. A° pretrlal agrﬁémeﬁt Wa.s in-
volved: - .




- Although the court found no prejudice to
accused, it felt compelléd to: scondemn a highly
irregular procedure followed by the law of-
ficer in ‘this: case;’ The ‘record reflected that
after the' court:martial announced -its find-
ings, trial.counsel read a report which reveal-
ed that accused: was “[a]pprehended : [by]
¢ivil authorities i . . .” Trial defense counsel,
during- &' prior out-of-court hearing; had ob-
jected ‘to :the' term “apprehension” on this
dotument, but his objection’ was’overruled.
The law'offleer:stated that he- would later give
appropriate instructions on this: matter to-the
court

Accused when called ‘a8 a wu:ness, refuted
the apprehension and: indichted .thatihis re-
turn' to military control was'vdluntary:. Faced
with- this apparent confliet!in: evidence, the
law officer, -after ‘noting that;igppiehension
was not an: element of the: ché‘:rhedxloﬁense,
instructed:the court that: thevslbution icalled
for the use of “special ﬁndmym’? Thé:court
first was: to find: Whether"accuﬁed’rsﬂretu;rn to
military -control was  involuntady. [’ sddi-
tion, ‘the ‘court was ms’truete td’llndjoa;tm
after resolving the first queetion;tmhe‘ﬁher 6F
nct they-considered the fact of qappreh‘eneion

asianibggravating factor | ins déteﬁmlﬁlnngen
a}pp&‘bpﬂmte 'gentence. e dands bid

l'I‘h i)‘{fr't )of M111tary Revielw,{ iicloflfltj;iq tlng

on the’ mrpce;lme -of ‘using- speciel‘\rﬁn lirigs,
$tated;hwo>h R T TR B ST Lo m anr\

c i i #5481 ‘oin www e aind
_hmm%l’]e iﬁl Eotnpelled 1 iobh %lnltﬂ
lawhd

. prodedure: ﬂdllowéﬂ y"bhe

iSeasés Though 'wefdind: o

Egaeijl gd prg t@:g etg pelelﬁntqlm fez‘g,-
‘ 18, £0, ”

'cledur"[ thi tli eas“gen lﬁxg r
- Courts/ M a.l“éﬁrwﬁﬂ’ iﬁ:t"e &e@ Mkt
- rual, d[F?ie‘sn 040 %ﬁ tie 1}1‘9}51} he re-
Yo

E‘scfwsﬁ)ri %g?‘é %&Il i?éé ‘When' %he triﬂ$

o itary judgedd htimgoe;loﬁe,. isdeelding the
wh1c’h a
. of sentenr;m G@ewtlmrel metf

-+ gudlt rol‘ % t
martialt ‘t 'm;(lgi e
ters at that, u ]e idfiéggciﬁlpﬁ‘%]gg}

MCM, . 196
~envolving, solelmeollelbemltuaeum&hrlthel elﬂe'a
.- USi’ng‘th‘é vehi
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"~ invitation to error and should net be fol- _
-~ lowed. T .

. Conflicts' in evidence on’ collateral is-
sues in the delicate area of sentencing need
not and should not; be the subject of special
findings. Surely, appropriate instructional
guidance can be given without resort to
'‘this- 1rregular procedure o :

" The court found the findings’ of gullty and
the sentence, as a,pproved correct in law ‘and
fact. The findingg of gu1lty and the sentence
were affirmed, (Per curiam: “before: Stevens,
S.J., Kelgo and Nemrow, JJ )

5. (UCMJ arts. 61, 64) ‘The Faot Thgt The
Conveping Authority Took His Actlon A Day
Before .The President Authenticated The Rec-
ord Necessltated A New. Review. Umted
States v. Smith, CM 4210086, 10 Sep 1969,
Conv;ctlon unauthormed absence (a,rt 86),
in- aceord Wl,th Plea, Sentence DD Bix mos
CHL, and F $60,00 pay per mo for six mos.
Two_previous court-rnertml cenv;ctlon,s .were
consldered Tl}e convening. author;ty, honor-
ing a pretr;al egree;negt BPDY, ved only 80
much of the ,septegee ag provi E{ed for a: BCD
five mos CHL end F $60 .pey per mo, for
five mos. " G

‘The recordu of trml’ reﬂected that the con-
vening authority tookchis action a day before
the president;authenticated the record.: The
Court of Military Review stated that thid:pyes
cise: problem: was - considered: by Board tiof
Review :No. 4 en-a: number. of: oco“asions See
CM . 419058, Mahr, unpubl;sh .
1968) ; CM 418699, King, nn;& b‘g}} d 13
Sep. 1968) | CM 418857, Kigard, unpu glsh-
}e)d t(l123 J uly 1968)tha,nd 1ts ?é1§pg%1‘t‘1ﬂnﬂavould
e the same ag in | os‘ehf,%a %hﬁ, abbB ot G p

Aceordmgly; the 1actlomroferthd)lcoﬁven1ng
authonty wasmetlaeiﬂmxfpl‘{e pdordisofs frial
was returned to/-Therfudg )}%dﬂpgﬂ@ﬁehewl
for a new rev1ew;,(e;t; Heetmm byl e different
staff Judge adyoca cenyening authorlty
in “aceordant N Y&%Wﬁmﬁé sof - Hrticlés
61 and 64; UCM.f (Nemrow,“’d‘*”Stévens,

$ I ¥ anﬂ\ Kﬁls‘(l:d]}‘[le‘lmlmmm&)m FENERTN

gy (88] fmo glﬁ’rt’ 1276y Error Tn
staft. fma@émua’wm% VRéVEEw Caricerning

@
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Maximum Permissible: Sentence Necessitated
Reassessment. United States v. Matlock, CM
421022,,10 Sep. 1969. Conviction: conspiracy
to. commit lareeny and- larceny (each involv-
ing property of ‘a value-in excess of $100) as
well ag houeebreakmg (arts ‘81, 121; -and
130, respectlvely) Sentence BCD 'TF, and
18 mog CHL. The convening authorlty dis-
approved the consplracy conviction and ap-
proved so much of the sentence as provided
for BCD TF and one yr CHL.

Accused’s aseugmnent of . error concerned
the staﬂ" Judge advocate’s advice to the con-
vemng authorlty, in the post-trlal revlew of
the record of trial, that the maximyin sén-
tence based on correct ﬁnd‘ings mcluded con-
fitternent for ﬁfteen years, instead of the cot-
rect term of ten years” (see subpara.’ 1976
page 25:14," MCM, 19649).* The court agrtsed
with accused that  ‘the convening authority
was incorrectly led to believe that he- w‘s,é
operating within the limity of a permis&ible
cotifinement ceiling of fifteen years instead’ ot
the (,orrect period of ten years. THis’ whi
patently erronéous and the court’ decided“t“o
ciire' the error by readsessing the séhteﬁﬁf
The court, however, went on to stats*tHal"
believed that it was unlikely that theconvén-
ing"-authority: would: have' reduced :thefmd:
judgedeconfinement: . period : below:!one: yeak;
whiehi -detudlloproportionately. mhtcéheds ithe
reductioh in: maximum:-authorized: confiné:
ment result:mg fromd thendlsapprowiﬁg waetiofs,

vl A0 de ek \mm REARER P VLA 3T IG%!
Accor{dlngiy thdl L{rt{,ﬁ X t 1 }ﬁ
of guilty correct thl ﬂn

that they shouid’ be': E%Ir\

,. a‘é”‘?a

the approved: sentence‘ 1] 44\ %o
that the same Wwas corpect 1 law Jatd
and:-should: ‘be": approved; m'i[‘li&fimnflﬂinhﬁk bf
guiltyand the sentence,:ag:thuswnefiisdsiad;
weve  -affirmed.. . (Stevens,""SsJ mmrelsw;m:m
N!emmbw, JJ concurrlng) G TR EOR Ot
cronembnsd frade
I“-a GRANTS *ANDr CERTIFIGATIONﬁsQE
REWJEW S P

1. United Statés v. Peferson ACH r204'631
etmqmgmnted § Oct.:1969. (onsonant wdth
hJStnleaﬁ, acougld ;swas found . guilty of sﬂven

specifications under Charge I and four -speci-
fications under an-additional charge of mak-
ing and uttering checks with intent to de-
fraud (art. 123a). He was sentenced to a bad-
conduet discharge.- All the checks were drawn
on accused’s personal checking account main-
tained at the Mather Air Force Base Facility
of Sacramento Main (Office, Bank of America.
They - were cashed- off-base:..and payable. .to
various off-base civilian establishments. The
pre-printed . -personalizéd checks bore. :the
name, AT gerial number,mand ,mihtary ad-
dress of aeccused: . . ..o vt e

‘On 2 June 1969, the board of review isened
a-decision afirming:the findings of guilty and

the sentence. In light -of.the Supreme Court’s

decision in O'Callghan. v. - Parker issued the
same date, a motion:flor reconsideration was
granted by the.board::Subsequently, in: a de-
cigsion dated 26 Septemben 1969, the Court of

Military Reviewﬁ<‘§\?a:ca.t'lad'-;the “board's- deci-.
glon of 2 June 1969,.4et aside the findings.

and the sentence;:and:ordered the charge and
additional charge and their specifications dis-
missed. The Judge-Advocate General certified
the following: issue: “Was the Court of Mili-
tary Review correct in its .conclusion: that
under the facts and circumstances: in this case
the bad check offenses in violation:.of : article
123a. were not in any way serv1ce-connecte;i P

2 Umted States v. Davis, CM41U9TOZ] pe-
tltlon granted 12 Sep. 1969.. Accused:»was
tried and convicted of absenes without leave
(ert. 86), sodomy, (axti L2B)uwand; assault
with: intent to eommit: 'sodoﬁiyrf(afnt) 184 He
pled’ not- guﬂty ‘t@ ft-he .mra W; and ‘assault
with,'intent' 1t ¥ GHarges. The
la,tter two. offenge g;, ghe incident
in g stock;a,dm J@mgﬁmuaed Was - conﬁned

s Ty e .
Tending: ,?r.“?iilf“@i@ﬁ"w vy
s PrjotiAon rdel rttﬂjle‘ﬂﬁo’mrenmg' authorlty au-
ﬁho‘ri’i@d iﬁﬂaﬂvﬂm&iﬁéﬁ a?iwthe* deposition “of ‘the

031’% rh :‘_the sodomy "The
pegsed the ‘act of sodomy.

hei‘dﬁéilﬂ*fmuo the deposition the defense
indbrraddlevel #he right to cdll the gell

ét’;"‘eﬁﬁl‘ )fpr further cross-exa.mmatlpn m




The cell mate was subsequently .transferred.
to a post 900 miles away from the place of
trial. One week prior to trial®‘the defenle
counsel requested the convenmg a.uthorlty to_‘;
produce the cell ‘mate at the ‘t¥ial’ The re:

quést was denied. Defense counsel rev1ewed'

his request during the trial and it- Was denied’
by the law officer. The depositlon was ad-
mitted at trial (Prosecutiot Exhlblt 1), The
Court will consider’ whet'héi* the' law officer
abused his diseretion’in denyihg the defense’
request for a contlnuant:e to ‘obtain the per-
sonal appearance of & pi‘inciEaI ‘Wwitness and -
whether the law officei dited to the ‘prejudice
of accused by receivﬁlg"}Pi'b’sfechtlon Exhibit
1 1n ev1dence '

8. United Stateswmt@htappeu CM 420500,
petition grantedii2:8ep: 1960, ‘Accused was:

charged and'seenvieted:of unpremeditated -

murder : (arbiilit8)x b . pled ‘not guilty. The
accused:igobiintsdmsdrguinent -with. a ‘drunken-
soldieri Agenspdoithastsarhying: an M-16 rifle
at-théititge thessthBlesldier told: accused that
he e *gidfxng’rthirgewms?értﬂe' and - wéuld re-
tur - goldjer.: de ted.w1th a
thithI 8 _:&? o l{[. tﬂv’:d”‘ln the
argume 7 A8par 8 :

cused ﬁred f‘l. .
third soldier. "

tﬂm

.. Trial and. defenge coun‘eelnsjg pula,]:gd to theE
expected test1mony of a psychlﬁtr;,s;g ik

a,ﬁ‘irmatwe .angwers to, the questions found;in

parag{;a(ph 42L,. MCM 1969, . (Rev.),, except.
ion, stopped short on the, thl,yd;f

that. t!

e sth nulg
questmn aqg

The. narmtmggﬁl.,\ 1BYY: of -the psychiatrist’s
findings: wWas
of .trial. Thy ﬁ@ﬁhmhm eontained two - state-:;

ments as. :ﬁollmmmmmﬁ EEI

! %‘?ﬁé‘&igﬂmcww
o 'éeme‘sm ity utidérs
« stand thaln ‘lfy'ﬁi:bhe:“ﬁ-.eb‘nﬁﬁ ShiK
detenhﬁhmﬂ@‘ﬁﬂtwmhﬁ%dnded&hd» aup

\

YOS L]

had -
examlned gcgused The stlpulqnqn gqnta;nedw

not cont@m “and to condugt.
or cooperate 1 telh ently in his own.defense.”
rAnERa

ed papers in:-the record .
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b, In my opinion.. , . thé-alleged crime was
an impulgive. one. committed by, an un-,
stable menta]]y defectwe Jberson.

The narrative. summary glso:. indicated that
accused had an intelligence quotient of 69.
Tssue: granted: ““Whether:: the  substantial
rights of the.accused were materially preju-
diced by the:limited nature of: the stipulation
relative to,his. mental, responsibility.”. ..

4. United’ ‘States ¥, Gill, ACM 20452, petl-'
tion granted 17 Oct: 1989, Accused was con-
victed of the, robbe;'y of. two civilian women
at an .off-hage 1nsurance agency in Germany
An O’Callahan isste (o C‘ullwhan v. Parker,
395 U.8. 258 (1969)) was' raised before the
board of rev1ew, “but decided adversely to acs
cuged on the ‘grounds 'that the O’Ca,llaha,n"
deeisioh did: not apply when a crime was com-"
mitted:-i{n'a “foreign situs, The Court will
conaider Whether- the court-nartial lacked ju-
risdietion :to.itny:accused on. the charge and'
its specification. o '

5. United States v. McGonical, ACM 20424,
petition: granteld” *’17‘30ct' 1969 ‘Accused wa.s‘
found gullty EX p? general court-martial. of
committing so oy upon a fema.le dependent
and taking ‘other inidecent liberties with her.’
Both offenSes a’lleg*edly occdrred o‘ﬂ? base The’

d1ct10nal issue on‘'the ground that the deci-
sion in O'Callahan v, Parker, 895 U8, 258"
(1969), .could not.-be .applied: retroactively::
Issue , granfed; . {‘Whether «din tha-cirenme:
stances of this case, the: countﬁmg.pjnal ;hnd;-
jurisdiction of the charged;.offqnggs.” ;s

.U
GV B angoitulod

IV. TIAG ACTION%U«NW%MH%E 59,
UCM asdictase o pagiboit ot

L Conv1ctlonf amwémyﬁm st astde-
iFa ”'gﬂuiﬁ'{ab the:
&3 njtﬂa,el a,nd'.

gt

was oippogt( }

vy SPS;M,S?

ﬁeer:bym’tdﬁesnn’boasidet smce ewdence
waghigsuficlasitekd Yehown thatthe - aceused..
knew or should(lme ]@mwn that: the passen-
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ger in the vehlcle ‘was:a general officer. Upon
reassessment - the approved sentence was
deemed approprlate for remammg ﬁndmgs
of g’uﬂty JAGVJ SPCM 1‘969/325

3. Co:mnctlon of wrongful possesslon of:
marihuana:set . aside mince:the gearch was not
based:on: probable cause, a laboratory réport,
to establish thaisubstance was marihuana and
the entrre CID. report were erroneously re-
ceived in ev1dence. JAGVJ SPGM 1969/841. .

'S Fa1111re of specw.l couft-martial presi-
dent to inquire into, thé" blrovldency of the
accused’s pIea. of gullty resulted in settmgf.
aslde conv1ct1on of sleepmg on post when ac-‘
cused testlﬁed 1n extenuation, and m1t1gat1op
that he had taken pllls whlch had been, pre-,
scribed -for. pain and: that. they . mad_e Tim,
drowsy-to the extent:that he had to. ‘fight.
to.dry te keep -awake” while on- guard J AGV&J i
SPCM 1969/376 P -j;?.-‘

V. . MISCELLANEOUS MILITARY 3 IJSEEIGE. ,

Status Of Speclal Court-Marhal .T'l{iil eii;(m
xtml repoxts ebogt, the performanoe o’f' ?"}%
ceulrt-martlsl jndges. are encouragingy, Most;
convening;aythorities, recognize thedesirphile
ity of detailing igpecial woprtrmartialjudgest
when they . are -avhildble; Howeéven, (the wsd:
of part-timeé-militéiyyjuddug-in §pscial 46t
martial trials, particdlerlyivhahows deeased’
waives: trial by:-courtimeruberdithaly gisstly’
increased the ‘possibtlitisg™fadt, A%ﬂelé'ezﬁ*’(id)“
v1olat10ns, ag convemng ‘authoritles:thay: fail
to' redogiiize’ the lmpropgiﬂfyﬂd% h&ﬁ
the findings or sentence in a cas
aspistant staff . judge: advecate whb: -ddh(ﬂ‘h the
military: ‘judge:at the trial. Accobdmgify‘; stRf-
judge-advocates ~and genérd] toutt-rharyisl:
military: judges sbuld e alert "to"bi‘ £ a”
gpecial court-martial Judge from” de\ﬁi ge
suped; reprimanded;.or. admomshed,hyns)can-
vening a:uthorrty or commandlrng oﬂicerzlh Vel
g‘-ardjto ,the iperforimance of this ‘Judlcialf‘dutlesﬂ
JAGT g,969/921r® 22:0ct, 196D, S

VI MILITARY AFFAIRS OBINIONS.

(Reserve Forces 75) Dlsennollmex}t Board
For ROTC Cadet Must Be Comprised. Of N

More Than Qne RA Oﬂicer And The Rest( Re
serve Oﬂicers Cadet C was recommended for.

d;senrollment for wxllful -evagion of hls ad-

vanced course. contract and ordered to actwe

duty in h1s, enllsted grade for two years by a
boa.rd a.ppomted under the prov181ons of AR

145-1, 14 QOct.. 1968, When ‘the recommenda.

tlon was forwarded ljlp to Flfth Army Head-
qusrters, Cadet C attacked the Jurisdietion
of, the. boa.rd on the basis that it was npt con-

stltuted in accordance with subpar, . 30(3),‘
AR 158, 12 Aug. 1966, as two of _the, board’s.

four voting members were RA officers. Sub-
par:-8¢(3) requires: that “[w]hén a-board of

ofﬁ.cers -i8.-convened :to. investigate :a; member:
oiba Reserve component. not' on active duty: ot
examine an applicant for appointment:.inua:
Reserve: component;: one. member. of:thei board:
will-be 'a-Regular Army officer and the-ives-
mainder will be-Regenve officers of the .Army.

in.an active reserve status or on active duty ”

In answer to a letter from the staﬁ Judgﬁt
advocate, The Judge Advocate General ex-,'
pressed the view that dlsenrollment boards';
must conform to the requlrement of }gbpafr

3¢(8), AR 1b-6, supra,

“As’a rule, when an impropeﬂy bgistitited
board makes findings ai}d gt ’ftfrf

réhearig before d’ Pfd i’ fi 6ﬁh{’1‘tuted ‘Board
sifice errdrs in’t é
officers are Juri’sdldti‘dﬂhf"rﬂ B ehdn ‘proce-
dui‘al (see, ,g, jr
? I ff'.[
*Frequently
oh ' the: pa?rtloulai’tf

m T

ways possible to restate all of the operative

facts in. ? dig sté Aeco‘fdingly, Judge advocates
{plﬂz}tig;&hYf {caif,t} 1} in applylng decisions
diges r

As 3 genexal,rule,;copies. of - JAGA opinions
will:.be furnished. judge advocate; offices by
the Military.ftajrs Division, JAGO;:upon re-
quest: JAGA 1963/5156,:16 Deo, 1963,..[,

Srlditiohs
adyerse to the respondeﬁt, het ’id%iftﬂl,eﬂ to'a

1on “o bodrds of

@% /3588 ki Ma.r
’Efﬁﬂi’ﬁs opinions hmgef'

wioe thie ‘cage ‘at hand,”
and‘ because/of; sp‘dw lithitations 'it:{s not al-

ed herein, 3#%0 ther factual, sityations.




1968). Accordingly, Cadet C could not be
ordered to active duty upon the basis of the
board proceedings, but would -have to be
brought before a new, properly constituted
board. Shortly after this opinion was render-
ed, AR 145-1, supre, was changed to exempt
disenrollment boards from the requirement
of subpar. 8¢(3), AR 15-6, -supra. JAGA
1969,/4200, 21 Aug. 1969.

VII MISCELLANEOUS.

1. JAGC Warrant Officer Procurement The
FY 1970 JAGC Warrant Officér procurement
quota  will be received in phdsed: increments,
The total number has not been released. To
permit full utilization of wuotas, the JAGC

Warrant Officer Selection Board will remain

in continuous sesgion. Appointments will be
made as vacancies -occur.  THeUfilds’ of appli-
cants- who are considered to be highly quali-
fied will be retained at Head(;uarjt r_q& pepart—
ment of the Army. These ﬁ%ﬁzﬁ,i .Re, review-
ed as quotas are received % Jhe. best

_qualiﬁed 1ndiv1duals for pp . .(Féfguc-
eessful %ppﬁlcant vyﬂ‘l be no£1 ed Jhel (he has
been’ appi*o ed fp{rﬂapp ‘lip{t gq;,a% ], 5all to

active duty, {&g uns ul applieant will
be notifled When L}c e F}\gi@ ‘ {:dlsap-
proved, As a mat’cer og olig Qfgrmation
will be released conc r g% icant’s
relative standmg amOng: ile}'mgpthants
TAGC, 22 Oct. 1969. 0 "L

2. Articles Of Interest To Iﬁdg"%fﬁcrlﬁgéﬁtes.
Fr1edman, Conscmpmon and the Conati-
tution: The Original Understanding, 87 Mich.
L. Rev. 1498 (1969). Copies may be"dbtiinsd
from the Editorial and Business Oﬂ%ces, Mtéeh-
igan Law Rewew, Hutchins Hall, Ann Arbor,
Mlchlgan 4RI0Y. '

Comrfféﬂf“M’/tlritary Justice and the lez-
tary Jusmce“A{Eﬁ"é ’1,96'8 How Far Have We
Come?, 23 4% J. 854 (1969). Copies may
be obtained #ém {0 ditorial and Business
Oﬂ“lces Soum its'mmpﬁl Tournal Southern

- ipage numhm; !
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Methodist University School of Law, Dallas,
Texas 756222,

3.  Correction.” The first sentence of the note

'dealmg with “Change to DA Pam 27-15,

“Trial Guide for the Special Court-Martial,’ ”
appearing in 69-25 JALS 14, which reads “In
United States v, Johnson, 18 USCMA 486, 40
CMR (1969) the Court of Military Appeals
held it was-in-error to include in the instruc-
tions on voting: procedure that voting on the
sentence must begitt with voting on the light-
est sentence . propoded,” should read as fol-
lows: “In United States v. Johnson, 18 USC-
MA 436, 40 CMR (1989) the Court of Mili-

tary Appeals held it was in‘error not to in-

clude in the instructions on voting procedure
that:voting on the sentence must begin with
voting on the lightest sentence proposed.”

By Order of the Secretary of the Army:

W C WESTMORELAND
o ("eneml United States Army,
B Chzef of Staff

Official:

KENNETH Q. WICKHAM )
Magjor General, United States A’rmy
The Adjutwnt ("eneml

The digest toplé ;m ﬁpg%mxgwmber system
employed herein in * ymg‘ otié%er than mili-
tary justice matﬁéTé e qopyrlghted
digest system' 446 M@% {vs‘réré Co-opera-
tive Pub]&sh‘i’l‘iﬁii@o' ' “fﬁhg Ops JAG,
CMR, sitd. USCMA fadsy ahd iis used with
that fcambaﬁym%&ﬁfﬂmibﬁ“ e

The same Was nob b
Charge of Tareeny, The £

@&




