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I. 'OPINIONS: OElrHE U. SdJQJJ.ll'l1 Of, MIL· 
ITARY fhtPPEA:LS. i(, ""., "H.,t:. , 

, .,':I~; '\~), ~-, :','<'" ! ,~~:;-i(lt· ;t<',:,,\' 
,.1., .~8, MiiiM:) Ol.QWallahan, v. ,,/,qrr,",r, I,Con' 

siderell·, Court'Martial Had· JUl'iscllbttl!l\,',Over 
(j~n~lIll1acy! Chlitge. eourt:Mitrtl~l (lI'Jiic~I\,' IFJ u· 
t'1~di~~ori' OVer' Offense ofLa'riii!lIjl1 tl)IWI\tit. 
ted Off Base. United States v .. Saffori1~"'No. 
'21;'929;"17 'Gct: 1969.' 'Acctis~d 'W'II.~TCbl'l'{tihed 
0{'io,n~spe(iificati6h!' of liir~~nr?f"a, :Ufirte~ 
States 'Treasury cheek'('CJh!ttge" '1')'b5n'd'''1itVo 
speCifications of conspi~a'e:V'·!td"!'(it6'rs.'tlei "'f8 
U.S.C. §§ 793(c), (e) (Charll'e H). The 
cl\'a:1-g'es\'rere preferredtxilder I:ttl~~dYes·1.21Iand 
1'3'41 tll$\Jectively. RevieW' WiiS"ltjlao)J.~edi"t!8ilie. 
·tel'ltll'li/r'th'1! validity of accuYedlgil!&n~bi\l~h 
light' :6f'(J)'~'Ol1illatlvlin, 'II.; f'arker,S'91'J~U'.'Sl\I~</! 
()'969i,irep'<i>l!tedI69~18"JALS I,) .. "A' .'I'WI 

Since'acc'us~d\~lea:de:ijo guilty as 'chlil-'gM;:(fi'9 
evidence 'wasl',!n:es'e'll'eed: on tne'illerfts;'''''Pllilt'e 
was, h6weve'r/J~{S'tll>lfI\i.1lioft! of.' fact which'i,i\e, 
t\ected,that ,«Ce\[#~'d."qbrisph:'ed" with another 

*Comni~rii~~llo~~1 :'~ei~t\I,W' to, 'the~on;f~ri~s 
sh<!tild" be l1~d~J~~ep.~ IN\l:/iJ;I(~' 3' udge Ad"Q II re 
Geii~rai'$' ;scJi(;lo~~;~.~\l~jiW;¢h'a~IQHe~{i1ii~, 
Virginia ' 221)~l!,i)Ii39U)e.:,"O'f I ~n~'lnltterials' Jill. 
gested . intlili;ip:ajjjm~i~fill'ljjli"a"alJa:ble 'frl/m 
th'e' Stholll. iiqihl$ijill\lIilJJtI~tl, ,lIt1(~;\b'e;citea 'as 
69·a6IJ'AJ.lS!'[pall'e;'numl!eiinll:(lj)~\Ram.·?7.69. 
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serviceman Cgartis) to obtain and' pass in­
formationrelatlng' 'to the national, defense to 
a.gents of a fo~elWiioverninell t. During this 
pedod, accused was a member of the Strl\tegic 
Arm~ COI)lpmnicationsC,Qmmand. 

As' noted by the Gourt, .itconsidered the 
"service connect1dn" of Charge ]1, whioh.al· 
leged 'W iconsph'acy to commi.t espionage 
against the Uni~ed States, in United'&tates v. 
Harris, 18 U.S.C.M;A, _____ , 40 C.M.R. ~ 
(1969, digested 69·24 JALS 6). Harris, as 
stated above, ,was accused's co·conspirator 
and'W.as' sfinlrarly~harged:, and convicted in a 
sepitra1e"'tri#i.' )l\';'Sq~tliining court·martial 
jurtsii~cti6n ili"if:td'l'ris~,the Court said: 

ii i ,,'-; '-!'il!'.'J,l;~' ',! Ji> 



offerise was do~mi'ttEid' in' the hivilian com-
,_' ,,\ ,- . "",' I' ','." , , .' 

munity while accused was wOl'kiiigat a part-
time job. :Acc.us~.d ",as .~()t ,.pllrforming . a~y 
milit!l~r: duti~sl,'the y!ctithwIIslciviHa,n cOm­
pl;lny, and the 'crime' was .. cognizable. i.nthe 
sta~'cbu~t. diti~,g' '(YCdllit1i~n 'v. Piirker, 
supra;' United Slates v. Prather, 18 ·{L8.C:­
M.A. -,40 C.:M:.:R. _._". '(1969, di~ested 
69-22·JALS4) ; and United States v,Ar.mes, 
'1.9 . U,SIC.M.A.~, 410.MJli; ,~., (,l969, 
di.gested69"25,·J'ALS 3),. theCGU'!)t held""ab­
sent eV'·idEmce,i>f Iserviee .conneotiiln(th'e'aOurt­
martial was without j,lIrlsdicition 'to proceed 
there011'/,"i "J ',,;}!,)'"( '.'] ,i" 

i'-" ,; ',--"-. , " ,.:\.! ')?(·d:: :'" 

. Thetin;cl)ngQI guil~y,,?f~M-~~eI.)v,as t~-
yersecl and, .the";P.fI~~e,~.aNf1. . it.J~.p .. edficat~\>. II 
ordered dismiss~d.,; :r4e \,9\>-ur~iof M:\Jj~l'Irr 
Review may reassess the sentence on the baSIS 
af theremainingifindingo!f guHty'ofdharge 
II ... (Opinion' 'by ·jitdgil'" Pel'gJ~on ' hi' w4ich 
Judge Darden 4~~4\ii1~d',,li. . .,: 

'. ,yhief JIl~~~\ Q,~fp~JE~~c~r~ingjp;Wartl'~nd 
d,1,ss.enting.ln patti WOll14 , ais? hl\v,e, IIJTlr})1ed 
th~.Il.nding of guiLtY,of 'Qb.arge .. J,pn t/lftilll;\sis 
.II:!! his Qpinion inVnited States .. V.,BO'/?1fllil 18 
U. S;Gdlf.A.' ';---'" 40C.M.R, . ~, ~li~6~,o di-
gest/ie/ 6~'22' 'JABS·S). .. . . Ii .. · "."'''' 

, '.:-\ ).1 ' -, ,c' ,- ' ' ,",', " . ' i : "[ '-' j J 1 !J~J 

si:~;e~:i~~~~~::f~il~::h;:;~:;tlttfffi;~:; 
Offense' Ofl'UlIplleinedltateddMul'del'J~(]fu"inmlt­
ted' IOn' A Mtll!' . )\'i' esl!rva'tl\lfi!i(Unit~w~5'iate8 
...•.......•. ·.'''w .. ''''.. "qr"il~·Aif. r"')Alb'/" .~.' 11"'" v,., Allel1-, .~(j.P),:!' "~ 'g (+,1", • 'If') ~lI,I<~1 it > Y/f,i);sed 
was. convicter;\ 9~,·, ¥Jime· ,;f;Ij,m91mujll ~£Jftrt. 
118}., Review )was;lJlrlln~Il[(il.0,"detlirmmeJthe 
validity 0l' hiscon:v'!a1illm1ln ldjtht'j tJ:f cOlr@itlla­
hlJlYlJv.Purlte1', 395 'P.S:,~~"tlt!,l~ll;' ,1ell1Wted 
6\)"'13 JALS1). ., ci" .. ,f',M f; ,:;,·"Chfrw. 
',' •.•.. ,. '·'.""CJ,H08UJuhS 

::! 'T#~ fllcts r¢f!~~t~~~Ji~V.j~~q)m~~p~l~l~er 
servlc~mall: i}Ve~e el\j!'/liglld 'ITH lin ~fllllll!lent 
. while ~iding acommer,cial bus from, !hepity 
'tif"No\:folk; Vh:giJiia; ~ 'tlie 'N'dtfSIt{;'rQ'a'l I 
'SliWa» .:Acdusea theh'thok"!tHiitb~j1f'blh/,gfs 
,tMlt~f d~d shyt'ancikl)led hi~\qSti~J.:)~'~lglld­
!rI\i'·tQiI' ka~;st!liulate(:!' by ·appeJlal;,e ,\ d~i~eli~e 
affli"/t6\1eHfhltiht! coutis~i, the 'dffeli~~ Jdb~¥f.'E\\! 
.~:n ~:Q.e ,bIlSe',oat!lt!)eunavaliistation ... ciLn hl!llting 
,.,tlla;t;jlhe.oll'eIUle :was isufticienbly) !fse~vi~'lCdIl-
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nected" to vest jurisdiction, in tb.e. cOl!rt­
martial, the Court stated: 

.' ,II) .v~e)V of th~ 'i military interest.;i(l! and 
responsibility for the activities of military 
IPers\>nn~\ in thQs~ arel;ll.lunder its .car,e ,and 
control, It is apparent thafa crime'commit­
ted on base, by a servicelnlltt,isone "com­
mitted under such circumstances as to have 
directly offended against· the government 
and discipline of the military;state." Win­
throp's Military Law and Precedents; 2d ed, 
1920 'Reprint; pageS' 723.724'. ' ('See' footnote 
19, O'QaJlBr/lan."y P.Brr.\l:e~ .. supra.) United 
stares v' ShOCKMy, . 18 USCMA ._; 40 

. g~d Stalf!~~ls~ft~I~~~s~t~~i1f'S 4] : 
40 C1lfR...-,... [1969, digested;·6l).24 JALS 
2]; United States v Crapo, 18 USCMA 
-, 40 CMR ........... · [1969, dtgested 69~24 
JALS 3]; United States v Paxiao, 18 
USCMA ._-, 40 eMIr ~ ,[1969; digest­
ed69-24JALS 3]. Since it is the military 

,j lc!lhWof;s/serv!cemfinto'obey; fl!Je 'Illwi! '(i,'j"the 
military community" When· he is "physically 
located within the confines of that commun­

.. n, 'ity; \ tll'@ "Bervice"'c(!jiinecti0n'i~ :"o~ '£he"'(I)ffense 
'fe' vcharged; ~n, .this' .c"Se; ,isfaIlt)aIr.ent., ()1.GaUa­
.li \ha?:l,,~UPfl).t W"e !)Ql,\l) .~~~~or~, t!)lIt . the 

i ifl'lurt.n:W/.'t!l/-lha,cl j1;l/;ii'IR!(t~(lll. to. t~k !this 
".case., .... ,' ... 
i'i' AccordlnglYiJ)\!l)·,<J~ci~~<,>;n; of Jhe ,bqard ,of 
;revlew was .a1fWm~~, {Opinion by: J,udge. Fer­
,gilson in whic.~,Phii1f Jl!dge Quil).n,and,Jlldge 
.par!\en, ppncwr~cl,), 

, . , '; ': 'II: t' ., ' _ 

11,,3.(8, ¥QM),Q'(!allahan,v. Parker, CW,I,­
si~~red •.. ,<;,ollr,t,MartlaJ'H~d Jur\s<lictlo!l aVAr 
,Off.,Bas~ ,..Jlobbe~y; ,Of! ,AnI\ther, $erv·!cemllll. 
~JJnited ;Sttcte8 . v'. NfxJholB" N.o;'22;2J:l,24110Ji1;. 
1969. Accused; in I accord'with his) plelljllWlis 
,Rpnvic,t~~! fo~. t)jj\ i lY~be~y ,~f.l?rivl1tegifllnd 
.,aqa.e!lce. wi,tpf>\\tl~e~ve (~rts, ,12.:l a,nqi,,~lJif~­
~pe~t\vely ) .. , Jf!l< WoMHentenced to Ih 11IId,'!ll§l»­

·\duqt . disch/;l>rg~, ·,tlj)~~h ,forfei tJ)res,uoWiMll!ldt 

~e~~~e~tNirIJ~~d9;:~~e:~rriai~I~~~gprii~~;~~ 
ill\·)J •• fi", .Jh".,,,) 'Ii ~,."" .. , ,,,'" W'IlliQH~ 
.~\~H~».~R~I3 .. ~e. n ... t. ~P,. to .. t .. h.e. "C. ,q.I1,-\'!ii.'2la~·ii1\ffi!l~. r 
tl!e .. fiw"~hm.a~Ria1 !)/ldj \f~isdi~t1f!!'& tCSJli¥ih/l¥-
,Il\l~ed. :(1), Itpe"cl\lIf g;e.lljl!1wL!l<lf JiP 1!IlI\rYdin9/iMt 
iJ~f 't\J.a .. Supreme Go.u~t;s.d,eQls>lwn .lbbrlila7.­
-han !v.d?a.t'loer':.395',llhS",251i\tl<4l9B9;IIllilJf&1Mll 
69-13 JALS 1). .(IIS 

1\1 



on' the iSsUe 'tlf"'Whethei' 'his Mntfictlonof 
forgery' was'vnlh'l Ift"lig<ht of'tM SUpreme 
Court's decision in'(,)'Oa:llaJh'an 'v. 'Parker, 395 
U.S. 258,(l969" repo~ted69-13 JAAS 1), . . . ' .', .' . . 

'Pile' o1¥enseiri' qUelltii)TI itivolY,edi stolen 
United Sta:tM Treaini;fy :paych~~k p~ya'ble to 
the'titder 01 a; ''eI\{jlirsed irl'th~ ria:me of the 

~ab:~'t~~~tw:t'i~~~~~ i~~te~i~r;~~S::e:~ 
was'cashed a:ft~r' 'it~bused 'told 'the assistant 
tetminalmafiakar":t1iaf he, had run Out of 
cash and'i"lIiId'h\y~NytO get bac~ to base 
that nfght"anU t'liat '!i{hhd th~ c4ecko~ a 
"f'e1Ibwsef\7lcertHin" ,*ho'lrad en4\ll'sedthe 
in~trum'ent over to '~ccu~~d"fjMdau~e' h~'owlltl 
the latte~ 'lIlone;V.' 'Afte'f*l!cti~ed aIlOWe\:th'is 
serviceldentiffcatioh" Ca:~lih) t'fl~' ~J\'~" WaS 

I. ~ '"}")' I "O.K.·d" for cash, , , ' , " 

The Co~rt;in)lplding th~tAi~'\}ijj;\f~rh~d 
jurisdiction over thIs ofl'ense, Cited its re­
cent, deelsiCilns ,~n\\U~ed l~§lIl14;eDMvJI,peti;k. ,'-19 
DiSiC,MiN)=; ;4jYl(jJ~IR'lil..'!1«!1l9(\9',t dfgestild 
69,25"IJ<AlRS' 8'H'~Mfil!UmMd!)S1J0iI;118"llh M'Ol'i8-
8¥J(JAJ;.i19 !U,.S;G(,Mi;A:, ..... '~"'GiMl!R: .. 'L. ,(it969; 
digest~'d61i\.i25'"(jJ Ailli:il',,4) ri1!l'h\\se 'decishms 
stand 'for 'the'p'iitlp6sitiol'ltllait "Iwhere <the 
accused1s ml'l[tal'Y sta'lldlngfltcilftittes the- d'e. 
cep1iior! 'of, hill intended vh!tim' and petl'llits­
hUn to obtain his desired goal" the-resulting< 
<lfl'~rise is 'service connected' within'therll'ea'llJ 
MM If.iven' that te~iri'bY., the. S_u#~e~el (!6hf~ 
ili'JO·'CalJa.ha,h, v Parker. suptl\,! a:n,q .lslJ8ifkbl~ 
:) \,\\,\1,11)\:,<,/ ~ .";"."~,, "', ;',:-lJ'ih.J, ~iJ;l'Jtq\;'-, 

l?y~our~s"rnartJaI. , ' , " "I'); ,,',.,\,,,, 
" " ' ~ I)' " !, ; ! ' , . _ J :1" . ';' " -'. ,_ , . 

'The Court notedtlTa1lJ 'Mlllise~rs, \:!'9t<~y 
was service-~onhe.eted ,!~~18)n:6~1I~1i!' r~i1~6h: 
The,C9u~,t ,stated ;''''i iii t ",Jilli! ! m i'l\"nn!, 1';' 

',' '[O,'j .:;",'"!oa'Ult1f~W I'~'" ¥MiVtOi,li )e,], U, ~ didalV~:a' e.~J.4J ~'i~':J~fp~!lserc 
, ,eit1ft'.' ':e~" , t-eH~ " , ~'6~~9.uerice'S' 
-«o{vlrt~~~ iff)?a:"msil'/f'gJ 'cr,:his"teliltlon~ 

, "sll1!pqi6~(§f.S e'/Mitr fh.!ti( h-e!~i1!!en\¥d"to 'that 
-'Ml!ll!falj<t.l.IiIliM\tM\Iihhelt,~fbNi.i! "serV:ic~' ;'eofr" 
'('(I!I.aH':!I~I1'!ld'j~w.I'" f!,'-, '",c.'i'i" 

'A~ci\idiInJi'~.t\ie deCisiiln' ~f -the ; b~~;:d' '01 
r@~~w l' 1#(lll~,jjit'illtlinM\" (O\§1rtl6h" iby; J'Mge 
jj'AiJl&dil,:r.H~rfk: b,;iL," (''',''., '"" I· i " "i,.,,'!' 
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Chief Judge Quinn, concurred in the .r.esult 
f!)~ the· reasons set out i,n,' lIis .opinionin 
Urvited. State8 'V" Mor'itl8eau, .8'l1pra. , 

JudgeFerguson(~onctirring'in 'part and 
dissenting, in part) qisagreed withtl).~ maj?r. 
ity opinion tjJ.3t the .for~ery offense was, "ser· 
vice conn~cted:'.rn his, 0llinjon, the ,ecor~, of 
trial disc10seq jlq. c~rc~~st!}nces surroun4ijl~ 
the offense of. forgery to ):el,3teit B,p~cifically 
to themiljtary . .tudgeferg'u~on I)!lted, that 
since one,'s 8tat'll8 as 3 ~ervl~,wn,~n" is ~<?t ~n 
element of theo/fense o;f fQ.geJ;'Y, th'l,.));latter 
was simpiy irpel~\:ant to tlW: ch/lrie :~n.d"could 
not b.e th~ vehi~le f.Qr cq~fer,il)~. juris~ic. 
tjqn. on., thec.ourt·martial. ,Judge . ,FerguB9~ 
would. have re~erBed Il,cc'l\sed'~'con,victiou for 
the forg'ery a~d ol1~erfd, ~.1i~,$peC,pcation dis,. 
missed. 

~udg'e. Ferg'UBon cOjlc,1'Irf~d, in the aff\~Jll' 
ance of accused's 6tli€r offenses. 

, ,. • ,; ~ r ~ i 

5 •. ,~8 • . MGM)·(.)'Callah'4n"v. Parker Con, 
sider~d" Uttering 0f'F16I11edCheck' On,JJI\$!! 
Is "Service·Conneeted." , Oft' ,Base Uttering ,(j)f, 
Forged Check'Is"Ser.vice .Connected" Wher.,. 
Accused's Victims Relied,On His Mtli~l'Y' 
Status. United, StateS?!, HalltJ,han" N o~ ~21229¥ 
24, Oct. 1969., In accord with his, plea/,!Mr 
cused ,was convicted oi,thetheft, of" tl>;intellll 
personaHze,dil1lllill),r 'ehec1~s1;leIQl\g~lI'g .,tl). ,,1!V,: 
the forg,ery o~,1(j).~\l,6c ;~hlilc~s, and'lt:p,e,l;I~j;e,t'm.g 
of. ten fQrge~:\l4eQ~~ 9;;hM¥\l IIpl';'lill,eligo.\l.\'~ 
gra(lted reyjew, ;t.?I! ~P~f~~~~' Itqe ~tf~clt?t (*4~i 
Supreme Court's declslQ~" Wi:q:,~al~~~?I. ,v, 
Parker, 395 U.S. 258 (191111; reporte~ ~9.13 
JA;L.S· 1), on tile utv~~ing/lC\IitUegeillJi'l,Sp~llifi· 
c.at,iQns 4 thr,ough S @f CI'lI\1>Jf~,JMhiJ""""'! 

In numerical order these' ilpl!0H:i<;Wtiorrs')liIL 

leg.e ... ilt. h.e.u .. tt~r.in.J.Of. a ... for.g'e .. , .. ~.,'.,~fS.,IQ..,9 .... Pt\~~~.C,k 
at ,A\igust!l,Qeorgia, mad~ .. .lIa,~.r~I~" ~tt"il~C' 
l1\1seqi ,\I,$,~01.~5 cpe,.ck, .lItAu,glls~~:q!h1\d~~~ut 
tQ."ll:!lS~~~n"Alrlines; one f\lr$iQlpq",A~ott-t­
lal)~II"PI\¥\I'bl~ to Delta Air LineS;H!lp.qth~!lj£.or 
$48.)30;" ~o i ,];)elta ; . and .11, $10,00, .checlfitah Fj:a~' 
erstown, Maryland, payable to AUe&-)ie,ny 
??ry,~~~~:,,;W,Li~e. '" '! 

"'I\'/[e fl;\Qts ,rll~el!-~ed that ,W, ,attended a, tiWo. 
week school for reserve signal @flIcers l\t, :fQ~t 
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Gordon. Wh~\e inl3ttendance, he lost; his 
checkbook and the thirteen checks. They. Were 
found .and used. by ,accuse.d. 

The .record further showed that accused 
u'ttfirecithe $100.00 check at a Fort Gordon 
branch bank. The transaction thus appeared 
to'ha,ve taken place at a base.facility .. Citing 
United iStates v. Willittm8; 18 U.S'.C.M.A. 
--. , 40 C.M.R. -'.- (1969, digested 69·24 
JALS 5), the Court. held that "[a], f@rged 
check' Ilttered on post is serviCEi·conneited 
within the inealii'ng of. Q'Callahanv 'P~l'ker, 
s,upr,a, and the' cou'rt.m~rtlal has jurisdiction 
tq t~y the accUS.ed' for tl1is act." . 

TheCourtnliit,l,I9~~d that the, $101:85 
check, the:$48:.30',llheckto· Delta. and the 
$10.00 check tQAUegh'eny all contained in· 

ddtse~~ntiJ COrl.'t .. !Ii ... :i'i\.'¥tl '.: \\"Nhli.utary ad.ar.,e. ,s .. s .... ln 
~Old. Ing thatthe:;~Y~1n~~ti!llha~ ju~isdic. 
tlOn over these otrense~ ~he Court stated: 
"T~eiJehtteri~*s :'~fn~,';~hrij~!fot;~,trhibje, i 'by 
~o~rt-lDartialf6~ it'::aPRea,~s it,hat each w~~ 
successfuUy cashed 'b~aause,. : . [accused's]' 
\'ietims were lDad'el'awrove '6f'and' placed reo 
lia:nceon his 'miIitarY'!Wattls:BnitedStates v. 
Morisseau, 1'9'U80!lIM.J."..,,' 41 8MR -' [1969, 
digested. 69-21> oJAffilIS"1I,~';~!)Thel one ,remahiing 
$10,OOcheokto,dD'elta:·', indicated '.nothing to 
ass6ciateacc\l'$.ed"With l tne'military, nor WIIS 
it passedon·'pdst: Il'urthermore, W.attl1~ 
time the ehaeki' wasllttered. had returned' 'tId 
Civilian me. '!Aiecordlngly, ,the cotirt.mM'15Iitl 
lacked jurisdt@tiort ·overthis . specifica1iiI!l'1'l.' 
U'nited Sta~ell\ w: 'WilliJaJms, 8upra. "., III,nf! 
" ," !"I", '<i' " " ,: ')),'.i .t'Jf,1J 
. :A.ccused~s, .C .. 9niVi~tjon. ". regarding the,~~,a!i 
check to Delta> i was, ,reversed, and, ,the 11IJ1.Iilitd.< 
cation ordered i d[smissed. ,The CouvtHoiJ,,'fMjiJ 
tary' ;Review"mlllY reaSsess the'sent~{tg1Jl1J 
the' basis Of tM 't'enrainilfg ftndh1:gs'&r*~t'j'i@, 
(Opinion by J u'dge Darden.) (lfilWtd'!!''(11 

")1)(.;\1, th!,: 

' .. · .. C .. bi .. e: .. ~.ti~~.J, .. ~.rlriri;.(C.·.o.".;ri.C~~~f.1.4~}lPl~ ,tNi 
~!~~.eutr~.g .l?.p.,a,r.t) '.w. o,u.,.ld .. , h~~~'~l 'iW~ t~,~, ,findlO~spf ~u\lty. o,n ;tlm/;~s , 
o,P,iq,i?I,l ir .u,niteaSt~te,8v,J').&(\1l:~til1l%' .. ' \1-
M.rA. 1;47, 4(),C.M.R •. ~(i9i(~9,~·II'd!l.lR~~ 
~)l:,JAL$3). ,'",,,,,, ,v,Jl[ull ~o 119iq 



Judge Ferguson (concurring in part and 
dissenting in part) agreed with the affirm­
ance of accused's conviction concerning the 
$100.00 check cashed on base and the reversal 
of the conviction for the $10.00 check to 
Delta. He was of the opinion, however, that 
the other offenses were not "service connect­
ed", within the meaning of c)'Callahan v. 
Parker, supra. Judge Ferguson first accused 
the majority of using an unwarranted pre­
sumption .when it decided that the military 
identification data contained in the indorse­
ments aided accused in victimizing the vari­
ous payees. Next, assuming arguendo that it 
did cause reliance, Judge Fer.guson stated 
that "reliance on one's statws as a serviceman 

'is not an element of the offense of uttering 
a false instrument. The ma,ttel'! is! simply ir­
relevant to the charge.' rtf ,Canndt.:,'be, the 
vehicle for conf~rring jurisdiction: jrn'acourt­
martial any more than:lthe.statusiof:!theac­
cused in O'Calla>han,and Wi!Uamv,o/" both supra, 
conferred jurisdictioniifi,:tlloseiaases1l'!'" 

,,'!' '" .!';\"r/:: i'l:,'. '.1(.' '/'1., 

6. (8, MCM) ()'C;~!~~ft,,,: ~~r~r~j!':'­
",sidered. Cou,rt-~, arbal Had~:ur,i;a,J~t;j)".) 9tw 
Off,ense Involvmg Marihua.na Col1ill\\t~,~.Ij~ 
,It,foreign Country. Evidence WI,ISS'u,ft,lql~"t 
'To, Support Finding Of Guilty. United Stiites 
il!,.(uUf~tein, No. 21,909, 17 Oct. 1969. A 
g\efi'ell/lll ,court-martial in Germany convicted 

"accus~<iI'l~raj)ts, of misconduct involving mari-
huana~!1iJJ!t. ,40&4,). In this appeal accused con­
tended i thatthe',court-martial lacked j urisdic­
tion over,:t):le ,@'ifenses under O'Callahan v. 
Parke'r, l\8:g9\1ills\4\z5~1('1969, reported 69-13 
J ALB ttl §ft11.1lFIittl!thel 'evidence was insuffi­
cient ttl, sU:j!fiM-tnm~dilfi~S' 1M 'guilty. 

" "'li'li\'d''1oM,~i!lfhU" ")\." 
, , In r~j~c1tl~I 1l,9g\llj~S\\Wt\\:t;:arg)l,ll1ent, the 
C.ou~t ,h,' elQ,,,t,:ll~, ;t,\l,~~f!!l,', gR~ij~~,ltt~I" ll1:ad j,uris­
diCtlOnO\\er!.tOOj~~~~,<OOl'Ilit,~tat~(;j,:, ' 

TheOff~nSe.~I' )'1' ( ,~:rrl i"" f~iVJjn c?u.ntrya~q".ar~( . ",." ~ "to'\MtleHa~n 
clv1lian, 'p~itl;9 , , " ~"I\.'l':I~jifect",,, "In 
G, el',man,y.illIilOI}/jfl\' lil~tIDi, llde,On1illlliit,' liIm, al 
l!mitatio,lj'pp.: iJ!, 'r!lriR~)"jl~P.IA~io,\l', il,'~­
hneated, III ' e1' ,rt?J h\lll'4!:Me,I~,rlnapph­
cable. See!' i a' te!!' 'V"G6Idhia\i; 18 

, USCMA' 8!!~'(i)'fGlR ,0'l14Ir~9(j9\(jatgesMd 
" '69-16JAL:i'H)~,o;'W·;il"·'1h'!.·!" ',e., ."" .",,'. 
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Part of accused"sassignment of error, deal­
ing with the sufficiency c:>f the evidence, was 
concerned with the credibility, of several 
Government witnesses and contradictions be­
tween their testimc:>ny and" that of accused. 
The Court Cited United States v. Batdwin, 17 
U.S,C.M.A. 72, 37 C.M.R. 336 (1967),foi' the 
principle that the credibility 'of a witness and 
the determinati@nof facts from conflicting 
evidence are normally questions for the triers 
c:>f fact. In this'case the Court found that the 
testimony of the"Government witnesses was 
not so inconsistent, self-contradictory, or un­
certain as to justify disregarding it as a 
matter of la'w. Uni!t,ed, States. v. Scales,' 10 
U.S.C.M.A. 326, 27 C.M.R 400 (19,59). 

The remainder of accused's attack on the 
validity of the findings of guiItydealt with 
the sufficiency of the evidence to identify the 

'substance he possessed, smoked, and trans-
ferred as marihuana. No expert testimony as 
t@ the ,content of the cigarettes was presented 
to ,the' court,martial. However, on, eachoc­
,ealli@ll :liICcused ',·c@nstructed.a cigarette from 

,ia'liglle,ell" ,1l<!>bacc,Q-like ',substance" he would de-
,sorililei,1Jhe.,:tmll.1lBl1iill i 'liS,,' "grass," "pot/' and 
"\\g@od!'\Stufl','~,alld"he caUedthe .cigarette a 
,"r.@ach/,' Accused ·kept ·,the, substance he used 
for the'cigarettes.in, a matchbox and retained 
the residue left fr,oID! unsmokedcigarettes. 
The substance had a different aroma and color 
from ordinary tobacco. 

Relying on Cook v, United Sta>te8j 262;;f;2d 
548 (9th Cir. 1966), accused',contemiedbthat 
similar evidence was, held !tobe7in'$l.ittl\aient to 
establish the nature ',lilf .,tkel!,Bubstance .• As 
noted by the Cou,rt, "hpw,!IlVer,dC!Ook, .. !Was' re­
jecteil by the SeQ,0nd"Qh'cuirl;:IDOW1Wt:ed Sta,tes 
v. Nuccio, 373 F.~d ,M$: (2d Cir.) , cert. 
denied 387 U .8:: '9b~).'I(ijfgll' h '.1Th\"!tllis 'case the 
aburt also; stateli'GtIl'IW'dt ~4rd" not" aitree with 
tile Cook d~ctYf&1I111M!&tlfoVi~r,!YOobk" 'illincon­
sistent ~i1Jh\&~ '~HtilHt~tiltii6Ii'dn United 
States" v;llj:V%l~~ji\!~!i!ItNl:c:r!f!l.C.M.A; 3, ''19 

, Gi'Mt.'R'.,~.z9.'1(;L<&1f5)1;j11Iil *!i~ch''it was held that 
a:1<w~ltin:i\',1Q~)a!l{\II¢:eIll!e'd"at the time of the 

i.)J),~~i\)jImll!l;l:~$' .. C!)~llllJi .• ,a:(jtiti!IW serve to,identiify 
i,1;h~"~!lIl!!i~tSJJ@£ a-,sealed e!li\<elope. It is also 
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incensiBtent with United Statesv. Smith, 17 
U.S.C.M.A .. 55, :37C.M.R. 8.19 ~1967), which 

"held that the label en ,a; sealed carton was 
evidence of its contents. In the case at bar, 
the Court held that "a contemporaneous dec· 
laration; as to the nature of a substance by a 
perS(l)n using the material, and who may be 

" .presumed to know its nature, is, ,evidence of 
the identity of the ,substance." The Court, 
therefore, concluded that the evidence. was 
sufficient to support the findings that the sub· 
stance used, and possessed·, by accused ; was 
marihuana. Accordingly, the, decision, of the 

, board of review was affirmed;, (Opinion by 
,Chief Judge Quinn in which Judges,.Ferguson 
and Darden concurred.) 

7. (70b, MCM)United,Sttttes,iv. Care Con· 
iBidered. Accused's Plea' I!)f, 'Guilty To Charge 
AUeging Desertion! With Intent To Shirk 1111· 
portantServiCe Was ,lmprovldent. UniMd 
States v. Matheny" No. ',22;222; 17 Oct. 1969. 

',Accused,foHowing,hisplea of guilty, was 
oonvicted of two specifications, one alleging 

, desertion with intent to· remain away pevn:l.II· 
nently, the other, covering the same peviod, 
alleging desertion with intent to shirk' 1m· 

, portant, 'service (art. 85) . For senten~1i1lg 
,purposes, the o:fl'enses were treated as'·rnlfltl· 
plicieus.'The' question presented to.' the: Ot!ui't 
in' this;' appeal, "concerned the"pro.vidence"M 
accused~s ,plea' 0:6 ·gu~l~y. "c, )iI,T 

\) '":".. <: " '~: • j ! (I:! '.11 
As noted by the Court, the law o~cer's 

inquiry into 'fjhi$'.l~\l~sti,()n,1 'Wasequali '1!oH:hat 
made in United Sta1ie8 v! :6'lille"l!l)U\Si€J\>$::A . 
.....;,40C.M.R: ~,,(l>969idtg~S,1rl!di69'2~Ht~~s 
1). ,The procedure :6allowe'py'hoM'evel'i'Vvdll'ld 
not meet the standard 'thwtl lfitl$t .. t!ppl~'to 
cases tried 30' days aftepthe··dllG1I1Ie,l\I'lin:'4'lt'Ke. 
" , . , ',' . ,', :'.:'i';; \(~.\~l:~,,,-\ I\i:",'cf~ 
) , 11unitig\1tiqn, accused. teldifu,ei"c!plW<t:,,~!AAtt 
jle, "WjlIltov:er" his leav:e. periQq, gQ~,p1l\/1r.wp, 
,I\Jlq."t1;l,enjried to .sup.port his,wif!!,\,\md"h,r 

".~/jIm'\Y :,'pe~ause they 'Mere v\lrYP,QQr Ji)~qru~" 
,Accused, t)1el\ iQtind himself having. dQl)'l!ltlfic 
,Q~jjI\~,\llj;'y, Mter going into debt for It ca:llnMJd 

"Ml 'l!!!p~ent,i among' othen things, he'Jwlls 
>!(Ji),furhiledlilN1 his wife that she was gettinglla 
;d[v;orcell Accused"s absence was terminated 
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when he was picked up' by agents of· the 
Federal Bureau of Investigation. At the time, 
he held tWG jobs. 

'On the basis of this record, Chief Judge 
Quinn was satisfied that accused knew and 
understood the nature of the offenses charged 
and that his plea of guilty was provident and 
voluntary. Citing United States v. Gremillion, 

. 18 'u.S.C.M.A. -, 40 C.M.R. - (1969, di· 
gested 69·28. JALS 2) and United States v. 
Graan, 18 U.S.C.M.A. -, 40 C.M.R. - (1969, 
digested 69·23 JALS 2), he would have af· 
firmed the decision .of the board of review. 

Judge Darden, hGwever, writing the opin. 
ion for the majGrity, stated that he would 
,only affirm accused's 'conviction for desertion 
with intent t.o remain'awaypermanently. He 

'held that under theJ/circumstances, the find· 
ing of guilty to desertion with intent to shirk 
important service, 'must' ,be' set aside. AI reo 
,heltring may be" Grdaned, I on ,the charge of 
desertion with intent' tooshiirk :important ser· 
vice or the Court of, l\;liIttary Review may 
'fea'ssess the sentence' b/iseif llP6n the .remain. 
'~ng charge of desert/im"wftli"intent to remain 
away permanen1!ry;' (OPini~ll' by Judge Dar. 

I den in which Chle£"JudgeQuihn concurred.) 
:" """" 

J1idge Ferguson'doncurred in a separate 
',.opini.on. He falloWed! United States v. C'OJrIe, 
'swpra, but stated that he would f.ollow it 'on 
IClises tried; before the effective date of tlie 
'new rules in Care. 

8, (70b, 75, MCM) United States p. C!Jre 
i~onsidered. Accused's Guilty Plea Wasl'rJwl: 
dent. Sllrvicel,\1edals Should Have :Q~e!l,IJ!lJ. 
f.ore Court On Mitigation. United Staf;esi iV. 

'fBirooks;'N.o. 22,091, '1'7 Oct. 1969. Ih!\\c6&lld· 
'afie~ with his plea, a special c6ur1!.m\Wlii~1 
.~6ilnd accused guilty of five unauth6:rI~e'~l1~· 

11~~»y~ij and two breaches of res~ricti9,y.r(arts. n?:Gilll)P 18.4, respecti,vely). ;lie w,\lSr~j!;wced 
"to AJib'ad·cenduct discharge, f@rfei~ul!.I1~il!l1$9.o 
l.peri~bnth for four months, ·al'l':I,\t!l~~~!f1@j~eilit ·lIit 'haird' 'labor for the 
Ii~g~~.~ •• ~. '. ¢.C. ~ur. to~ .. Mth.·t~r.y: .. , ' 
b~~,·~qe; pvev,ldence .of; .~~~:~~' ~:i ~~~~r:~~I~~ the issue of whether a of 



effectIve assistance of counsel in regard to tne 
sentence. 

The record reflected that the president of 
the court-~artialdid not itemi~e the elements 
of every off.ense charged beto,re he, accepted 
accused's guilty plea. Considering the, record 
as a whole, however, the CGurt was satisfied 
that accused knew what he was pleading 
g,l,Iiltyto and what acts c.on~,titutell the of­
fenses charged. The Court state\!: 

" :A. copy of the charge shee.t was ,handed 
.to .[ac~u~ed] at the be~i~ljlj,J)~ Qfjl:/,al. T~e 
, otl'enses mvolved are simple In plltute. HIS 
record of prior convictions" that 'was ad-
mitted into evidellce incluped II ,s~ries, of 
past unauthorized absences Milt.br~ach of 
restriction. His 'presenttrilil' lWii.o~' a' novel­
ty: he cannot claim unfllmrljaviW,>with the' 
type of offenses' .now be£Qre! )1;Is\"rlilll'1a1J~''Fhis 
w.ritt.en . ,\I. ll .. s.'lY0rn stat\\m. ~!Jtlllll~·mi.\Il\." g.a~i.,o.,.n ... 
is har.dl

y ~ diSClaimer. Of.!I"~i~;' .. 0. r .. 11.1)1., ~t.,he asks that the NavyglJ .,. 'a'il.other 
. chance. For these relisoflW '\*') . Qj\\\~~'de''thlit 
the wh'*record ~hO~1!l!thtl!!~utl~IP'l.~II'. ,t@' 
be'.,pro'v,ldent. Umted, ,Stlj!ll&%Jffv 'tBSII'e,!J' 18 
"QS. 9MA~, 40 CMIt. ".'ir.'J~(f9 ... ~~)f(!~lg~~ted 

",p,~~ij~,JALS 1] .... ' "" ':,ii('"il[eilJ'r , 
The remaining question arose ~~~Pr\1~~i Nw 

staff legal officer's post-trial review illdicated 
t'l)~~accused WM auth?tiiZ~d)WW~~'r~I"'t~;I;he 
it~~t,Wt{P~; Ser,Vice Miilal":\.riilc" mWt:~, .. ~(*'itm 
O.ll!ltlpa),g'Il,' Medal. Defens~; CQ\1l\s/J) 'k Y,lHlIot 
ltilVkethia facti known at trial.,,(ill>risel!,liliiltly, 
tJie 'prelrtdent of the'court did;,rtot':,p'ilj]i6int 

t.h.' .,e!, illf.b.·¥piatlo ..... n:.' 'in .. hi.S .s.enten.'. '.c.·.lnk .. '>r'.I~.1/Sfr .. tiC­
tioh:l'!r~~~~\1~'tz~lr.~d $t(J.tes v: Ro~~",!+~~'q:$.­
d,M;.'f\.;~4!iifJ,9'!li1jij;,:RH64 (l911S, d\lJ~I!~~J;§~r1 
J :ALS(l4l)·~~&'nvUett'l~ates .'11 .Pom~en" iltS"tJ;,S.­
C.M.A . ...tft~@~.OJ.~i\Rii:"":">:(1969,dig~stE!tfJ69-
28J:AIIJS'J8~ '}l8Jn41IWlIJIited'Sta~es' tV. A.ndiel'san, 
19 iUd~!;(J\MiI:A., """Inililr dll .. M.l't:' _. ,,(,196,9wdl., 
gestlld: ;6.9l.26"cJ)I~jJg,)lr)ithe ,Court. 'neld,that 
this instl').lDti:Gh'a1Ir.!on:tl~~ion was· error. ' .: 

CounseL Aecused's Guilty, 'Plea Was Improvi­
dent. Instl'uctions, Given Concerning Sentence 
Were E~roneous. United St.littesv. O~De!l, No. 
22,105,' '17 OC.t. 1969. At a special court. 
martial, accused was represented by counsel 
who!wa$ a nonlltwyer in the' sense of article 
27, UOMJ, The court imposed the ·maximum 
connnementAhat could ,be adjudged,,,by a 
special courthmartial RNd. a bad.conduct ,dis-. 
charge, along with partial forfeiture af pay. 

A review of the record of the proceedings 
indicated, that' accused requested representa­
tion by qualifiedmilital'y counsel but .that NO 
official' action was taken on this request. The. 
board of review, .relying onUni;ted 'States v. 
Mitchell, 16 U.S.C.M.A.516,36 C.M.R .. 14 
(l9S!),)" held that since the matter was not. 
raised at trial it would not be considered ,on 
review. The Court of Military Appeals, how­
eVElv,! ,hElld,:that Mitch,ell was inapplicable. 
Citing United States v. Williams, 18 IJ.S.C.­
M.A. --:' 40 C.M.R. - (1969, digested 69-21 
JALS' "Ii) ,ltpe "cYoilr't s1:ated,tll'at waiver of 
the r\ghtfu 'q'\tlilf!\'ed 1~I:)\li\'sel'lI\iE(been "re~i:>' 
lutely r~fuBMI!?:,,: ili'th\)s~'ii\stances in which 
th.e' accused' li~~rtot be~'n 'represented by 
trained 'counsEl!:"" . 

.Attrial, accllsed, andsi'x ,others facing un" 
related., ,ch!lil1geS were subjected to·.·'~cJ om-' 
munity ,ex3mination'l ias to. the righttQ cQun. 
sel, .the'right ,to ,enlisted' membership .Oll the. 
CQ\lrJ;.,mllrb\aJ., and whether they, :hadrillad:Pl1e, 
trial consultation w,lth· 'CQ.uns~!tFIIt~r.ding 
their rights, at trial. .. Citil\Jl'i r~n#Mrl$oba~~8riV. 
Pratt, 17 U.S.C.M.Ai !~Mhd38:'.O:M:IIt\.' 262 
(1968), the CO\lrt ,of 
en'md8se ., 
tWe "Coiirt 'fOtlhd 

cused's ;' qj;:i~~t 
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Considering all the' proceedings, the Court 
was unable tC!)conclude that accused wasac­
corded the rights and the kind of trial con­
templated' by the Uniform Code of Military 
Justice and the Manual for Courts-Martial, 
United States, 1951. Accordingly, the deci­
sion of the board ,of review was reversed. 'The 
findings of guilty rund the sentence were, set 
aside and the charge ordered dismissed. 
(Opinion by Chief Judge Quinn in which 
Judge Ferguson concurred.) 

Judge Darden (dissenting) , relying '1m 
United States v. Mitchell, supl'a,and United 
States v. GMe, 18 U.S.C.M.A.-,40 C,M.R. 
- (1969, digested 69-22JALS1), found 
nothing in this case which required reversal 
of accused's conviction for absence, without 
leave. 

n. COURT OF MILITARY REVIEW DECI" 
SIONS. 

1. (1530" MCM) ,Admission Of Witness' 
Pretrial Identification: Of Accused Was Errllf:' 
Where Witness Failed To Identify ACcll~"1I! 
At Trial. United ,Sta,tes v. McGutchin~, C.JIit. 
418032, 5 Sep. 1969. Conviction: ,housebr~I'\)l;'r 
ing (art. 130) and rape (art. 120), invoh.ing 
the on~post dwelling and person of a depehd­
ent wiife and: burglary (art. 129) rund"tape 
(art. 120,), involving ;the on-post dwem'l'l!g 
and persono:i'another dependent, wife, ,as' 
well as an offense of' 'wl/ongful, ruppropll:iatiulli 
ona military instalbition oll!>ia;setwicema!i'<s' 
motor ,vehicle (artPil!21).', SentQnce,:'DD,hll!)\ 
yrs CHL; '1'F, and red El::.!t' " ,,"¥\"I 

l~ltially the court sfateir:~~~H~e,\~~~ifi~i, 
of guilty of .burglary, rape, o('l"'i0:,FHR~~t:JlIl 
the burg1ar,WllSly .enteraC):d 1\Y!~J,\)~11l ~'!fJ,\IJlji. 
wrongful approprlatiQnW!lre C?rre~l:llhrt,!'!w\ 
an~ fa~t,. HQwever,the,;findings "QJ,~wl~~rq~ 
the ~Ileged housebreakmg and the;· ~J~K~q 
ral1eo£ ari occupant of the dwelling. i1}le~e,4I~ 
broken. into were .incorrect in law"'l';,\;i~ 

'With"regard to '·the (:latter convictioriS(lj:f. 
honsebriihkhig and rape, the only quest!ondw 
iasmewlisthe'<identity of· the victim's'a~!iaii!J"" 
ant. The vietlmr,eould not make ap@sitlve 
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identification of accused as her 'assailant. In 
response to prosecution questioning, she testi­
fied as follows:. 

Q .... [D]o you see anyone in the court­
room who looks similar to the man who 
violated you ... ? 

A. Yes. 

Q. Would you indicate where the man is 
sitting, please? 

A. He's sitting over there at the table 
there (pointing toward accused). (Em­
phasis added by the court.) 

· II) 'an effort' to caI)~h1sively establish the 
i4entity of accused' as:t!ierapist, the prosecu­
tion cruHed the sev6n,Yerurr.old daughter of the 
victim, Although she faHed to make an in­
cliptt .Identification 'of'runyone as her mother's 
~~~a.i,ant, the miIitarY:;J,¥di'e. adJl!,itted evi­
c)~I'lge, over defens~, Q);!~~ct~a~r: thllit she had 
mallea. pretrial identrnqli-tion,af. a phatograph 
of' accused shortlyaf1)erl ~th~ h!Clide·nt As the 
Jotlrf 'noted, paragrapJi/.l l&~(l-i r, l)i1liI)ual for 
Courts-Martial, United States; 19M, provides 
Pe~tinently: ,11,:.':11" 
",,- ,t',.)-,,!.,. , 
,. If u witnes~ te~M,efi i/.~, til the identity of 
the accused asjh~.ii~~son who committed ."; . the offense in ttl)'elition, such testimony · may be cotrdbbraJtieil,"liven though'the cred­
ibility of· the witneSs Ihas'not been directly· 
attacked, by isl)oWlijg ,that the witness mllc)e' 

.1.1 siJ:nilari9.eI)t.Wc~tion with .respect to the. 
accused on~ preY,lous ~ccaslOn.,rn such ,II, ,case the Identj'j:Ylng wItness hImself .a)'l4: · ailyperSOl'I' il!iolJ!as observed the prevIoUs' Identification'" mai' ,(,testify concern&ng I \I!tf, 
'(Emphasill,Sll!J!lJillded by the court.) <I~l.'~ 

The court fonndr.ehlri language of the lIIllAtultt' 
unambigiiouB.'DIie Manual is clear.' .thii't 
\\dtness.fnusn,firstddentifY the a<ic~ll' lsell~i;il)! 
court before: clwJJ@borative testinlOny.:lIna)IHBet 
received. In. tl)e . absel)ce of such 
precedent,evidence of the pretrial" ~ , , 1 j,) i' , .' , . ,,' " ,.' , 

~~~itW~h~~\~~~~ beel) ~~. ~~;~'~'i'i ~.~~~ 
the tights of accused 
risk that the members of 
determ,illE!d the' cFucial' iss.~.~.,\o~~~i~~,::~~~t 
~ol/,this error.':" ' ,nt, 



, On the Iilasis of its actionitr this case the 
court decided to reassess the sentence. It 
determined that only so much of the' sentence 
as provided for DD, 25 yrs GNL, TIl', and red 
E-1' should be approved. The ,. findings and 
sentence,both as' IIlodified,::wereaffirmed" 
(Kramer, J.; Westerman, C.J.;imd Rouillard; 
J.,' concurring.) 

• 2.PM (140, ~OM) lleniaJ Of A.ccused's 
~!gllt.TflConsult With CqunseJ ~sulted In 
CIl/lr.t:s .Hlllding T"atStatem~nt Made By 
a:im,·,Was "nadmissibl(l .11) "flV!i!Jence .. United 
Sta,tes,v. Gtriffin, CM 419,8/l2,.,?1l A.ug:. 1969. 
Conviction: conspiracy toste.al.JJd'!.Govern­
ment truck axles, the larceny. thereof, and 
theIr attempted sale (arts.Si;' 'ti!l,!t,nd 80, 
res'pective)y) .. In' additibp,;,' a'c\!ifsM was con­
v[ctlid for the wrong:fil!' '~B~¥ODHktipn of 
three govermnent ti'Mk~ ·'all\l Naflers' (art. 
121) ,contra~yjtQ •• hi~tI?Jfll\s,;(~ep~fi¢e;", BCD, 
TF, an.d:tbree )I'1<!)s·,(DnlU;"pill~,!A<!)p.\lening: lau. 
thority .apPl'@ved .the'll~nteiiil~!Ji>~t$uspended 
execution'0if, ·all .adjudged£or£~HWr(ls.a:J1:d .,the 
cQ!lfill,etnllnt with '. provision for .atitollniltic re-
mission. ';'uf..:, 

, In this aPPeal, appellate Go~erJim~nt ,co\.!~~ 
sel conceded that because there was a "~O)l1-
plete failure" of prq9f of. ownership '~f, tll~ 
trtick axles at trial, the finding:s of g:uiltyof 
all th/l off.enses rela,ting: to these axles were, in 

.,.,\;1 " I ) ',,". ' . 

err?~·.:, •. ,. ',n" 

iilifti'fcifl"'tiH'e 1,lJourilts consideration was ac-

~;~~:~~~~~~~~~;~1~~t:~~~:~: appropriation and trailers.' In 
found merit ill. a:c­
"'his pretrial'state-

ments ·~~:7:;~~:~~:;~~~~·r~··:~~·e~el:·~v~e~d' in evidence 
inasmucl'i' the right to 
consult ~ll:P.1 \(!P,YlI\~~\~, ~~\:l~;qu~. r~tlected that 
aCGuseJ VI, 'l\\I"IlJI'jp.f,\ po-

1icema,nni~' ~~p::;~::~~~~~~~~~!:~i:~'~~I:~~~ib:. orhis r, ,~ig:J:l1ls. 
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Operations Office at about, 0700 hours that 
morning:. At about 0950 hours,a ·criminal 
investig:ator again advis~d. accused of·., his 
rights, . This time accused stated that he did 
not want to talk til a lawyer and desired to 
make a statement, which hedid.li.ater', ac­
cusedwas g:iven an opportunity to get his 
story straigh1lened .out and 'he made a second 
statement . 

In holding: that tlrestatements' made by 
accused should not have, been admitted into 
evidence, the Court, of"oMilitary' Review 
stated: 

. ,Althoug:h no attempt wasmllde .to in­
'te'rr0ll'ate appellant at the tim(;l, he request­
ed leg:al counsel, he was kept hI custody, 
and no 'action was taken to g:et him the 
,counsel which he requested and to which 
l1e,w;I\flentiPled. (Miranda v.Arizona, 384 
U.i'/'1~9,!i, (11)66), and United States v. 
1'en)riia~,,1{7q:t~rn 249 (1967». The .factual 
situatl\i1ibNltIectin'g that appellant, follow-, 
ing:' hiil"rel1uMt ''fbl' leg:al coU'nsel,' 'remained 
incus,t@dW'A:he"balance'oflllheilight; and in 

,mid,m@pl).-iug:, fP~ing: ,t,u",ntMl,o,ver"to.a CID 
agent, 'Y1l:~,.rrnHlo\i~jldqf,his . .t:.ifil1t~, ,and that 
he. t~,en ag!eed t9 1I1ak'e a ~tat.~ll1ep.t, in. our 
opmroh,·tJl'dvld'e~,' cl>rfoboration of appe\c 
lant's eX\lIa:t1a/tJ/on i of. hlil' change' of ininde­
i.e., that. he,'thqu:g:ht .he was not g:oing .to g:et 
legal counsel and so decided to ma\j:e a 
statement. We have no doubt that appel­
lanthas,been IIlaterially prejudiced as' to 
a su.bstantiaLrig:ht (Art. 59; UCMJ:)'by;,the: 
deni~J. oT.,l:\isrequ6st for ,COURSe)· apll! qC\llc 
tinue\l . intllrrQg:atiO. ,n ., ther,e .. Ilfter. i" ;;l'~J!.HltiP ... g: 
ill the /Ii-etrial statements 'usell' .b:l'the 
Government to convict 'hini. ',1 .. 1H"/I'·'·', 

The court concluded that til1~ei' ':tW@ ':tlicts 
and circumsfunces of tills ~' y~~ ~1'jlel\l!arilig 
was not authorized. The chai' ~I «>e~k' tJjii1er~'1l 
dismissed. (Roulllar'd, 'J/111, ·es~~ft\i.~~, 'C.J:; 
and Kramer, J., cOllc'url'llliP.\1k')lt/J, ,1,.1, ' 

" ,'I ','I ;hi b1J!.(lO ~d t k 1\ \ 

3. (UCiMJ M'~li.vJ6fu~iI)~)t1IilQ..\l;J'1¥t@£ Military 
Review., MliU .G!>lI.iili !U1rl8l!lJlJ,e.tweilfl(F1J!l>m,' Other 
Cases. 11\'1,!llle~.Ill'lIIIIt\IP.~)flAlpj))!opriatenesS 
Qf'lA' S.P,tllllll!ll iTy_tk~(1JM/I:)'lJ.MiPerikirl!8 • .oM, 
-H1!$;26Jm1.S;'ill\\l\l~;l. ~6Qrwlilbn\V~%ti'oll>: ,mutiny 
(II.,!.I~ •. ,Q~)", ~~1:JI1\l. ,~. ,lllf.l .. \'0, J[',F"'and 10yrs 
C~nr!j~p~.mt~~)a"41Jh!)pi~yapproved;. the 
s~iJill'-h!l"','N!Jfl o,f:!' (,t 1'\;:1,; 'v> • .. ' 



On appeal, ,defellsecounsel asked that 'only 
part. of the sentence be appr.oved as .appro­
priate" i.e., TF 'and"CHL for twoyrs,They 
pointed to, six other, cases arising from the 
same incident which formed ,the basis of ac­
cused~s ,conviction. ,Many of,. these 'involved 
convictions for other' offenses as well as 
mutiny, and, yet, the' sentences imposed were' 
still lower than the one received by accused., 

The court held that the six other sentences 
could propel'ly be judicially noticed by the 
court and.considered in its review of the con­
viction. The Government had moved to, strike 
all reference to the other senten~es from the 
defense bri¢f. It IIrg,lt~d that: the'court should 
not consider ,!t\l!tters ol\tside' ''tile ree,ord of 
trial, citing ,former,ltule, ~8"Ulliform' Rules 
of, Procedure Jer,Pro,ceed,irtgs in ,and before 
Boards of Review;'!However,the .court noted 
that this ,:UIe, ci:mtliil\!!da,n exception for 
"m,Ij,~~el'sa,s ,to whiCh judicial nqtice m!\ybe 
tlj,kel) ~ II)ilitarY la)'l"" Mereover, the, c.cmrt 
of'Military ,Review adopted its 'own rules! iof 
Pl'acticeand, 'PrClcedure when it replaced the 
:B~~i'd, a~d these rules contain nothin'!!, cJjtn-
1i1l~l!ble tol}ule J~. The court conclu<l1l4;!Wat 
it 001\\\\ pr,operlytake judicial notice, '!lrmrtn 
app'f'OflWiate purpo8.e," of its own vec()rds·iin 
other cases; "1,;'01 

,.,' ',(;, I (i i ,'.,' ' ;! (:if J;~i >; 

The jGo\lerl)m~nt furthev argued, ,that, ,de­
termirling'the'lIpprepriateness oia 'se\il1ience 
was not an "allprtip,'rl8:tij 'vlirpose?' f6r,j!~~n_ 
sideriijg .this' oU1;~\\l~Atn%*~cil¥d iri~tert~E' :tille 
court reJected thls"arg\l\mel\~" "'i"'" "~,I 

The Qovel:ljl1lent tina,j);(n!10~Wpq~fI ,tha,kthe 
c~l1rt B,holll!! not,consicje~ c)h'\\H~!\HYN~h,wlni~ 
not,C,Qnsidered by the :colj)i;R~~Ji!\\i~hRr~~r" 
citillg P'ffit~(!, Stgtes ,'V.Pi'!/'N~~(J/¥i ~'J.Q,:~.)It" 
- (1969, dlgested .. 69-18,.rALS,1~~).,:Jj'MiJP~~,qlf, 
held that the board of review, in dl:lte'rimining 
sentetide appropriatenessioughtrr(j'tf)'tbY <lon­
sidcill )mattersnot, ill the recGrd (jr.f.nC)t"'c01f~ 
&idered.bY<1:he conv:entng authorLty,dln.:"the\ 
elase a'iJ<:bar;'the courH,ss1:lmed, Ililthoull'h'.theW 
wail"confii~tinge"idemle; that ,the converlltlg' 
a;uthOi'it~hhad 1l<it ,corisidered the otJll!r s~nl 
tenceSlvAsIlfur the,'reeordof the'court"mll!viJihr 
itself, the court pointed to the general,tlule 
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tha;t the .trial court ma;y notl!>:rcaj>erJiyconsi'der 
sentences hI. cases other than, the:one~be:liore 
it. The court 'held,"relyingonpl'iOr, pnactice 
and dicta in United Btatesi'V: Judd,lhU;S.­
C.M.A. 164, 28C.M.R888 (1960), that' it 
could consider,· other sentences provideddhat 
(:1) suchconsideration:does not "operate. un. 
fairly against the accused" and (2), the sen­
tence "ultimately approved is determined to 
be just and apl'>1'opriaM"under the facts of 
the particular case." 'J:i1iirthiir, itaecidedto 
take judicial notiCe :ill' lihtr':collsider 'threere­
lated cases,"alsope!iairl~lilmfbtie'1!I'leCourtr of 
M:1I1~ary 'Review; In' addiJ'tlon "to'the six sug­
gested';by'defense collnsel. "F''',:'') , 

';;X~jhe light or the aJditfqii;);ij~e,s con­
si4~red, the court allp'ro'le,da,~II., ~~;?;f pD, 
TJi', an~UiV'e yr.s, CaL. ~t affirl!,W "1\,j\ll4jng 
~f, /i'uilt~and the selltence aSJW1~~~i", , 

"lIn' ,addition; the' courteKl!>re$~lit!~~"~i'ap~ 
proval ofa procedure followed at'<tfli~;tA.~~~r 
the ~ormal coriveningaf the OOlll:'tfi\iut'bliffere 
arraignment, theurial' c@uhsen{~!itl'tedoflir" Itll' 
out-of~court· hearingand)·'St~ed,~ that, I'M' had' 
no evidence to support one of' the spMlftca­
tions a~drafted. ~he Il\w offic,er then gfanted 

:~:~:~~~~til~~,:\te,t~~f~~~tif:ff~~~toc:!~~i~~ 
Militaty Revl~w."filif JiJ)af this was a non­
prejudiHal' ~fr~fr' '~it!:~g.· .' United St,utes 'V. 
Castro, "-:CJJ\tR~":';' "(1969, digested 69-28' 
J ALS 9). The' court stated that in this case, 
as in GU$tm, ::~~l;!,e. "charoge$, in their, ol1igjnal 
fOI'I11,Q!l!! '!\l,~~.!lIl\Jil.i1~!l.p):jately refer):~d, 1;(:1 I trial 
by theco:nye!ljn~rllpthority .... anC;\th~! law 
officer's rul~\l~rlltc,lll\uded the couut"lllemll\lrs 
fromperfofoll1ipg ~hei;rfunction "of detel1:m1n­
ing contrpveli'~Il<i1T,i~~ues of, Jl!at:~" t.( $tc,l"ens, 
C"J.;, l{elsQfapdi :N;emrow,J J.,concu~¥jng,), 

, '4. (74i,'M:CM:)"Court Of'Millt~W'Review 
Condemns 'The' me Of "Specl'al;;Fliiilln~s'" On 
Co1!ateral',rlisites~ 'UnitedStatel!v; R?JlJ~rt~'6'n, 
eM' 420S85'i :1'0 sep. '1969,.O<lIi'l'IHtrdn : uri­
authorized:abslince '(att. 86'), Iri:Mc(\ra with 
plea.'Senterteli:BCD, TF; 'tenm~s'dHL,ana 

. ted E~1.' Theconvenirig' a'iithoritY'~ppr6ved 
, the sentence. A' pretrial ajtl'liilrtierit wils In~ 
vi:>i''I'ed;'''' :,' 

~ ~J) 



Although the court found no ,prejudice to 
accused~ it felt compelled to, oondemn a highly 
iVl'egular procedure followed by the law of­
flcer in ,this, ,case; The record reflected that 
after the court'martial announced its find­
ings, trial,counsel ,read a report which reveal­
ed that accused"was "[a]pptehelided [by] 
civil ElIUthorities'.' .. /' Trial! defense coansel, 
during Ili,prierout-of-court hearing; had ob­
jected ,to tile' 'term "apprehension" on this 
d0cument, but his objection' was'overruled, 
The l!liw'ofll'eer'stated thathe,woald'Jlater give 
appropriate instructions on this, matter to the 
court. 

" ,,':' 

'" Accused, when called' as a, witness. <refuted 
the, apprehension and indicate8,ihatilhls re­
turn'to military control was'v'<liuntary, 'Faced 
with this apparent conflict ',Ini e;vidence, the 
law ,officer, alter noting thl!i:,III\J/Pi"e'hension 
was not an element ,Of the>;~Iiarge8;'lofllense. 
instructed' ;the court that the'! $ltu~joll' 'called 
for the> use' of '''special 'fi;ftdin4;'i~' 'Jlli~"court 
first' was to find whether' 'accu~lIct)s"fet1i;rn to 
~ilitary ,control was: involun~\ttlY',\J~ll,'; ad.d.i­
blOn,' !the 'court was mstrulli;e4,'. ,1l(nlll!lj~ll!tej 
liftlir vesol",.jng the first questiOl\;[~;I\;e~)lilr, 'or 
not they'c@nsidered the fact IOf, ~illl~~~~Ifslen 
as'laniI/l\rgravating facter; .j'II'; (!!et,ejlnllffin~Jflln 
alpp~opviate,sentence. ''''''<llh bH,j ',i" 

, , Ijilitc~8~t '~f Military Revieii:'go'iihp~ri¥irig 
o~ the;'tPrJilc~~ure;' of'using&P~clal\I~~t1I~s, 
$tate'4-1~H~N',,')A ·.~a(::, .', "j lJ';'!7Jrn:t,\lfO,Ui,J 

'~' ).I.·f ' " I ' 
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invitation to error and shoUld not befol­
lowed. 

. . . Conflicts fnevidence on 'collateral is­
sues in the delicate area of· sentencing need 
not and should not, be the subject 0] sp,ecial 
findings. Surely, appropriate instructional 
guidance ca.n be ,g1ven without resort to 
'this· irregular procedure. . , 
The court fourid the findings of guilty and 

the sentence, as BrPproved, ,correct inla1" lind 
fact. The finding$ of !!,uilty ~nd the sentence 
were affirmed. (Per' curIam; before Stevens, 
S.J., Kelso and Nemrow;JJ.) . 

5. (l}CMJ arts. 61, 64) The FIt~t That The 
ConveJ)ing Authority Took .Hls ActiON,. ,A Day 
Before' The President Auth(!nticated 'l,'~e Rec­
ord' N;ecepitated A New Revijlw. ,Vnited 
Stutes'/! .. Smith, CM .421006, 10 Sep., 1969. 
C\!ri,,~ction.: Ullauth«?ri~.ed a~sep,ce (ll,d.S6), 
in ac~qrd with plea, SeDteJloo :P,PrJ!IXP:lOS 
ClIL, and )i'~~9.PO :pay per Ill,qf.qr six IllOS. 
'tWo. pr,eyi~l\s~0U,r~"1:\wrt,al ,c~t1r'(9~loJ;l~', WEl~e 
consider~~;!he H?!fYrepillg. :1I;,ut~PJ,"ty:~ .111>1101'­
iug a ,pretriaL,~gw~p1~{lt'L1l'p.~tev:ed; \l,l,1.\Yso 
mUch ot .t/le ~eJlte,'\\~e !\~, ,prpXI«,wll,for .a ~OD. 
fi,ve mos Q.¥t, ,11M, JL)$60,p~~ ,per motor 
fi,ve .mos~ ." ('; ""<; , 

The recor«!L, of trial: reflected that the c~>n­
vening authoIiity to@k,his action a day before 
the presidellt;'Ruthenticated ,the' 'vecord . .' ,'Dhe 
Oourt af MilitarY' Review stated. :thabthlsi'!>lllt_ 
cise, problem" was considered by Beaird bof 
Review ·No. 4, en a number Qf'o.cc'ilshimsLSee 

C .. M. 4.1. ,90~l!' .. . 11f.u .. hr" ... u~p. u. ,~.Ii. s .... ~.~~ljif~~,iBec. ~96~) ;. CM, 418699, K~nu., i\\~f.»j?,.!'V'Jfta.}1~ 
~ep. 1968); 9M 418,l!57l, ,Kfrtff&:n'li;,u.,~:.J'b¥r~4-
e
b
·· a . (23 J'¥,Y 1~~8).'h.~iid,;It~jRHIP?)~IYI)~~N~0);M 
.,e ~he,,;~a~e as ~'~ ~),?~~)~~rw' ~~Mfii,,!~d,;.', ·;f.·', 

, ,Accordingly" therJa:ctiolllfOf~<1lhlj)I(JQm:erling 

authority· ·wlIsrl$e~ l'a~t~~~~ D~otdrJPfl.1lrial 
was returne<ltoi:Th.e'~~,}M~\lP~,Genellal 
for a new reVieWh~1l4~·~~'~~~Q·. Wi$'fer~iit 
staff jUdg~.a4Yc.?c.a ~.tt~;t~Hll~~n!!l., ~¢. au. Jh~rlty 
in 'aec6:tldIMlW~?Ib'Ker ~f!!loi!~ 'o/artIcles 
61 and 64, 'HeM!. (Nemrow,j(j'WiSWvens, 
~.~,.,)an!!i~fol~~h.r.;;~q,~1\~14g,.,),2 . ' ... ,r \ 

St~. !'~:~~ff~~~~f;%~~~~~~~~~:;~: 



Pam 27-69.26 

Maximum ·Permissible Sentence Necessitated 
Reassessment. United States v. Matlock, CM 
421022,,10 Sep. 1969. ,Conviction: conspiracy 
to. commit.laraeny !Hild larceny (each involv· 
ing property of a valuedn excess· of $100) as 
well as housebreakhig (arts. 81, 121, and 
130, respectively). $entence: BCD,TF, and 
18 mos CHL. The convening authority dis. 
approv~d the conspiracy conviction and ap· 
prov~d . so muc~. of the sentence as provideq 
for BCD, TF,aitdone yr CHL. . 

Accused's assignment Of error cQncerl)ed 
the staff judge aqvocate's advice to the con· 
venhli~uthijfity,in the post.trialre,fiew of 
the recprdtiftrial, that th~maxin;iUrir~en. 
tent!e based on correct findijigs inefudedc'on~ 
Mement for fifteen years, \rlstkad. ofthe~or~ 
reet term of tenyeArs'(see sllbpara.127e; 
page 25"14, MCM,1M'!). The court agt~ed 
with accused thatthe,C9l)Venlng authoH,ty 
was incorrectly led' to believe. that he Wlj;~ 
operating within the limits of a per\rils~iiSre 
confinement ceilingofIi'fteen Years insteil11'Of 
the correct per!bd of ten years .. TJiis' W,lig 
pat~ntly erroneous a,ndthe court de~1'dJii"~6 
cure' the error by reassessing the s~nteit~~: 
The court, however, went on to state"~:Ha~'fft 
beLieved thatJ it Was unlikely thaJt ,the'(c(,lI:l;\l~n. 
ing', 'aiui(/t<I)i-ity: l' would, ,mawe! red ueed' "the ('ad. 
j,udged"(/f!lnfil'lement .pel1iod, below,}ol'le· 'iY8ar\ 
which; ,:actmll;lIYi~1PEli).pf!llltionately: .• imlitClileti< ,lthe 
reduction iUt ma:xilh\utlI!l,·.amhori~edl'Ja@,nft<nil. 
ment resulting'lfr@mJlthendi>'lappi'oV'illig·llI:ati'eil!. 

Of·A;~~i~i.~~~~~H~;f1~~~iJ!;~~~!'~~~~~~fJ 
that. ther Should. '. .be. hll:PP. v .... ~:W~f'm~~Ed~!. 
the approved sentence,~~'ifat.t ~~It,~ 'N 
that the same was~of~~6t lh:~~Wa~'iI ( Ie 
and sh@uld:·.be: appr6ved"r('[1litl:l'i!J!nil\ili!!i~l 01 
guilty. and .the sentence, rasi,thiliillvi11eM'il'fIMi.tl\ 
were .affirmed .. · (Stevens;S.Ji. i"j!lii6Ii!0'hlliln1!l 
Nremi'@1iV,JJ., concurring.) : i' '{!)(l(,,,"~t 

,',., " I:""!I!:;"! 'IInre 
~ij."q:Jl4ll''r~:,AND" CER:l'WJCAWtO,wj)£OO 
·:,·,.Q,EWI~W./" " :'J ::" r""\I"'I';t 

1. United States v.Peterson,· ACJ\f:r!i04~~ 
ll~tLt;i,QllJlll'rjl.n~d a .Oct.1969. COl)IlOnant wth 
his iillll!a1'lOIC()1lj\~d avasfound guUty: ,@f SIlV,~:» 
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specifications under Charge I and f@urspeci· 
fications under an additional chal'ge of mak· 
ing and uttering checks with intent. to de. 
fraud (art. 123a) , He was s.entenced to a bad· 
conduct discharge. All the checks were dr.awn 
on accused's pers@nal checking account main· 
tained at the· Mather Air Force Base Facility 
of Sacramento Main [Office, Bank of America. 
They were cashed @ff·base" .. and payable .to 
various off·bas.ecivilian establishments. The 
pre.printed· personalized : .. che~ks. .b@re"the 
name, AF serialnumber.iiand •. ,:nimtary .<!td· 
dress of accused;:" ,,:, 

On 2 June 1969, the board of review issued 
a ,decision affirming:illheJindings of guUty and 
the sentence. In Jj.ghlt!·of"the Supreme Court's 
decision in O~Calw,han 1J •. Parker issued: the 
same date, a motion', fox reconsideration was 
granted by the,boar!ildlubsequently, in a de. 
~is:i@n dated 26 Seplieinbell,1969, the Court of 
Military Review,ivII:Cated the board's deci. 
sian of 2 June 119.6.9,'.:set,aside the findings 
and the sentencepan~j,ordered. the charge land 
additional charge aind their specifications'dis· 
missed. The Judge'Advocate General certified 
the following issue: "Was the C@urt of 'Mili. 
tary Review correct in itsconcimsiplll' that 
under the facts alldcircumstances: in. Phis ,case 
the bad check offenses in violation, ,o~, IIrlJ.ic.le 
123a were not in any way service~~o!n~e~~??" 

.2. United States v. Davis, CM)'4111l7:0~( lie­
tition granted 12 Sep. 1969., AccmS$<i\I"wlls 
~r~ed and convicted of !I~~e!!!l~'Wil1Jl~mt leave 
(art. 86), sodomy. ~!Wtil 1!21\)'~wMl'd'tlll~sault 
,with, intent to eommit's@d0nJ.yn{lWtl:'il84)'. He 
pled not gUiltY't9'th~,~tii1~~~,~t11.ass!liult 
~ith,' hiteIJP tR:,jl,,~~~~,II~I1i;~ ,q~~r~~s: . The 
ll\tt~r tWl)"II,Ij: .. ~ ~IW,e~M~r,e.-&."ut. i",.pf ,!\l;le mCident 
in II, .. sto91w.d'fAY~ftl!§.ij«~Jl8I1d "was confined 
pendingi' tri!llR~f!~W\w. "t" i 
fd\' 'II!: YV.'I'h, , ~hfhltlfli:! ,"L'\j .-

"'iFl'jor,,t(!r,l6iifrltl idlhef~o'b.iVi;!l1ing· authority' au· 
,tJ!tori~d i1llI~II'I!lIlMtf§:l0).)tIrEf deposition' Of the 
'CP'liY.lh~ffl~ ~tl& '/&1;' the s<)/!on:iy. 'The 
~~\'/~~h$.V!!I~Al»e~~~d)t4e act o£ .sodomY. 
IA\tn\tliilf111tlim~iJe¥i thedepositiol1the,de£ense 
~~~'M~41i'~ilvea' tIje 'right to cliH the .yeH 
~~~~~~~l:p~.\further ·cross;e~l:Imilllitlpn. 
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The cell mate was subsequently . transferred. 
to a post 900 miles away from the place of 
trial. .' One week prior' to tr!al',the defehse 
counsel requested. the convening. authority to 
produce thecel!' mate at the tfial. The re~ 
quest was denied. Defense 'counsel' reviewed' 
his request during the trial arid it 'Was denied 
by the law officer. The deposition' was ad~ 
mitted at trial (ProsecUtion'E\i:\iibit 1). The 
Court will consider wheth'(\~ thil law officer 
abused his discretion' ,in d~h~lhgthe defense 
request for acontinuan,te ~p 'obtain the per­
sonalappearance ofa,"p~lndpa:J'Witrress and 
whether the law omc~r'iili-'hWtd'theprejlidice 
of accused by receIWrtlt'Pflisec'tition Exhibit 
1 in evidence. ',', . ".(Ii}:' ! .. 

~(,lt~()W W,f'·'; 

,~ , ' 

\ 

Pam<27-69-26 

. b. In myopi~ion .... the alleged crime was 
an impul/live, one .. committed by, an. un- . 
stable mentally defective person. 
" ,",,,, .,,'; , 

The narrative summary also •. inUicated that, 
accused had an inteIIigence quotient of 69. 
Issue .granted: "Whether. the substantial 
rights of the accused were matel1iaUy preju­
diced by theHm~ted. nature of the stipulation 
relative to" il;lis, mental I r,esponsibility.". 

4,' Uniteil'$.t.ates1i: Gill, ACM 20452, peti~ 
tion' granted 17 Oct: i9119. Accused was con­
victed. of the. roblleJ,y !>f tv.:o civilian. women 
at an !off-b~se Insl.\ran~e a~~llcyln Germany, 
An 0 Callahan issue (O'C:allahanv. Parker, 
395 U.S. 258 (i!l69» was'raisedbefore the 
board of review:' 'but decided' adversely to ac· 
cusedoir the'grounds that the O'Calla1u!,n 
decisidb.'dld' not apply when a crime was Com~ , 
niiJtitl!d"'in' 'a'foreign sittis. The Court will 
col\sitler'whethel"the courMnartlal lacked 5u­
ris<ili41:i(l)n Lto,d:l!~",accused on. the ,charge and 
its specification. 

5. United States p. McGonical, ACM 20424-, 
petitiongra:Metl'\~7' d(!)cti 'Hu19: Accused was 
found. g~i1t1,~~,,!)jmw~al ~~l!r,t-lI1artiIlI of 
commlttmg so\!omy upon ll, female dependent 
and taking other 'h1.\'fecent'liberties with her.' 
Both offenseli'al'l'egedly' occurred off base. The 
Court of Military 'Review resolved the juris; 
dictional issue on the ground that the dec!) , 
sion in O'(fJalla;han v. Parker, 395U!S. ,~ISS" 
(t969), could not, .be ,applied'l7et~(')!tcti<ve!y\" 
Issue, granted;: "Whether",il) "theTJcir.¢ltmfn 
stances of this cas~, the "qpUlJtftmJl<ppjabltlld'i 
jurisdiction of the cha~g!\'ilh\\~,n§WiI'''f'')'"";"",, 
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gel' ill' the v~hicle;was'a generrul"officer. Upon 
reassessment 'the 'ajJpto\{a!1' 's~ntence. was 
deemed appropriate 'f61' rema:hling' 'findings 
of guilty. JAGVJ SPCMl!969/325. 

" ", '" . 
3., Conviction of M'rengfulpossession of, 

marihuana'set:aside since the search was not 
based: on: ,probable cause, a laboratory report, 
to establish th~i8ub$tance was marjhuana and 
the, e,ntire, CII)" fepoli~ were, ~r,r(meously re­
ceived in,eyi4~pce~ J,AqVJ j i:iPqM 196.9/3H. , 

4. 'Fililtlre of' specililbbtll't..mai'tiaj' presi" 
dent" toin<luire 'irito, tll~ 'p'j.o~\dellcY oftht\ 
accl1sed's plea of' guilty ,resJltedjn settin~ 
aside conviction,of sleepini pnp()st whenll:c" 
cused testified in extenul\~iQn,!lll'd, mitigatipJl: 
that he had ,taken pi!l~, '¥/lich hl\dbeen, ,pr~;'" 
scril;led for, pruill l\Jil,di, that, ,they made; "him" 
drowsy to the' extent ' ,that :he, ,had ,to, :lft~t) 
to. try t@ keep awake" : while on' guard. JAGlVfJ'J 
SPCM 1969/376."'" "Ii 

\ ,j~ 

V.MISCELLANEOUS MILITARYJ·T,JSll1lCR.q 
, ",. , " "\' .i.,,,,1 harm'; 

Sta~llS~f,,~~~cial ~~u~t-~~ti~ '~i~~l'iftfdR<~" 
itia}(r~p()rts,~9\>\It"the ,p~~forIl\a1l:c~ ;?,~ :!ffi'C1mH 
coul1t-Il\l!r~i\\\, ~JJ:,dg!ls, "I\1'e 'ie,n<;'iI,urll~lIili(~~IH 
COIlV~llil}lr~ a,1/ctho"jtie~I~~~qgniztl, ,j;p~'id~jrp;R~) 
ity ,of detailj,li\g' :l!I\~§W !\\~)lllt,.malltiaild~llve$b 
when they "alre :avMIIl.'ble, 'lHilwe-.e:b;othe.'HU$li" 
of part-time'.m.ilitroriYl J3u'dg!!s<MI' '§~eMal, ¢8ftfl1j.o, 
martial trials, parti<ld~\j:;tI1Y{";wh~n"iI/I~r~Al'l~IlJ 
Waives trial by" c(ju1'tUmeY!tl:\er'il\ljha~ ~l{;ti~r 
increased the' possil\<tlit!ii$~ti~l.i~.1't1illli\~feii~J.! 

;!O~:~~~iz:s ,,;~:vr~6fbp~~w}1Z~i~;~G~~tl 
the findmgs or sentence m a'cas~''''1tIf, an 
asltistantstaffjudge, adv@'oate, whlt;~~arl"the 
m[litary!judge;at the tri9lt A~o\)dtftgl~' stliff" 
judge 'advoCates' 'and .. gertera:I"'t!b'UN).rl!It~llIliI" 
mIlitary' Judges' shbuldbe, aIet~. Vt,o,) ~l\~¥~Mi,: 
special court-martial judge from' be'fl\k'igelt­
su~ed;, ,r~pl1imandedh,or ,admonished, ~(Y1lI\:lCffi1-
venlngi'authority or command[mg ofliaEidh 'i'e~j 
&'Rrd!to ;tlle 't>'erfo!itnanc~of ,Wis Ij udicilth:1.i1tle'Sy,. 
JAGlJQ969i;1921r@, 22"Oct. 1969. '. 'Hli"! 

VI. MILITARY AJilFAIRS OFINIONS;* 
. "), i:, . " ,'", ,. " ,- d; ;;: ',:. ,; ,:;. '; 

(Reserve Forces 75), Di,~env'll4Jte,,~. JJollf.d 

FO,r Ro, 'l'(::,~, ad, ~t,' Must Be, ;eo,m, J!,~mll,!i; 0, ',' Ji,!>,' , 
More Than Qne RA Officer And, The, Rest,I,W: . 
se,rve Of\lj!ers.;~!\det C was recpmmend:d fQr 
disenrollment tor wi)lfu1.evaslOn, of hls,ad.­
va,nced' cOllrse contractand ordered to active 

"."., , I., 

d~W,in hi!l;.fn;listeq.lfrad~for t~.years by a 
bO,/fr<1 !\PPOln,ted u»,lI~r ,the, .prOVlSlOns of AR 
14~-1, 14 Oct.,l9.61\. when, tlte recommenda,. 
tiOll,was fO.f,¥arded 1fp<~qri#pArl1lr Head~ 
q~~rt~;~i yadet, C attackllQ tlle,)ur,is.diction 
oOhl1 i1;>,q~rd on tlw basis ~ll!\t it Wll:snpt~on, 
s~itp!;El~., III accordallce, with subpar. 3c (3), 
AR i5-6, 12 Aug. 1966, as two of)he, ,board's 
four voting members were RA officers. Sub­
PiU"il'3c (3) reqn.iFesthat "[ "'] hen. ll.'\hoal1dof 
otlil.cers i is 'convened to investigate ',a., member 
oj)ja'Res,erve ,component, nl>t' on ,active ll.utY' !ot 
eiltmlne an applicant for appointmen1hln fia, 
Railerve' component" one member, (if"tllef ,boavd,' 
w:\l1lcbe a,Regular. (Army offlcerand the':lVe, 
mainder will be Resem'e officers of the Army 
in ,an, ,active reserve',status Or Qnactive duty."; 

In answer, tOR I~tter froni th~stiaJl' jl/dill. 
ad'vQcate, The Judge Advocate Generaj"ex~ 

"", ,-', . " ' _ ' " ' i_I,': • !:l r , 

pr~~sed the view that dis~nro)lwel?-t, i?Oif'~iq~., , 
must conform to the requirement,,9~'i~,~b/lll'r~ 
3c (3), AR 15-6; supra. 

As a rule, when an Irhptopi!rl&! ~~iitui!ed 
bllard makes,' fintlings a#~!i4ll:!8MI\l~;rldJiliiohs 
adverse to thete~pohdel\,'!flt&''f~JeHtit\~I1' 'to' a 
rllhearlng bef.o, ~el\,,::fI,r, B,Mb,trVll,"~6,!I,s~,"~u, ,\e,'lfh,',oard, 
since errdrs III t!l~ (cbntt1~~tt!(:mrl)1f bMrds of 
oil1cersarejlltl~a,i~r~$ttl/f,ei{tTh~t' th,An 'proce­
dural (see, "e;i/': '.l:k.~')t~\\gyS0l!8,' 7 Mat. 

.- -,"- ,,'",,; "'./'\ Hd n'f~1Jfl'~'Q/fJ':":" .,' " 

'*'Fre,QUen, 1i1(\',mI,l!~,'r: It,', :\lIiI.ll1s "OP,ltll,OnS ihinile" ', •• 
on' the PIiJ!t1ijUlai>llfi¢~I,O'f' tl'/e 'caSe ·at hand, 
and' :because f Ii'Illll1tti!li>' lI~Mmtions' It, is notal. 
ways possible .to rllstate all of ,tile opl!rati~e 
fac~~. in~ ~,g~~t~; A,cc<>rdl"g\~~~!1dl\'e adv,Oj!ates 
s!tAw;d;;:e~§~~bl~1~~it~*OI), ,i/1 'applr\Il,,~eci~lons 
di~,"~iel1. {;~eN'I~~,;l~!l'i",p.tli,e,r..f,~t!J, ,aL S,I~\I\lt}?ns. 
AI'; ~"g~"~.f"'~;~llA!I, i ~opies,!lf JAGA op,\I,l1ons 
wi,l\,bll fJi~!lishll!ll1jll!lge advocate"o.fficIIs by 
tile l\filitary.,-4\ffllirs, Di¥ision. J,AGOi1upon re­
quest; JAGA' 1968/:5156,' 1J.6Dec. ,1963.i"" . 



1968). Accordingly, Cadet C could not be 
ordered to active duty upon the basis of the 
board proceedings, but would have to be 
brought before a new, properly constituted 
board. Shortly after this opinion was render­
ed, AR 145-1, supra, was changed to 'exempt 
disenrollment boards from the requirement 
of subpar. 3c(3), AR 15-6, supra. JAGA 
1969/4200, 21 Aug. 1969. 

VII, MISCELLANEOUS, 

1. JAGC Warrant Officer Procur~ment. The ", '. : ~ :' 
FY 1970 JAGC Warrant Officer procurement 
quota will be received in phased, .increments. 
The total number has not beel!" released. To 
permit full utilization of qllbtas, the JAGC 
Warrant Officer Selection Board will remain 
in continuous session. Appointments will be 
made as vacancies occur.'The!.iMe~(of appli­
cants who are considered to be highly quali­
fied will be retained at Head~paft fA~,pepart­
ment of the Army. These fi\~I\-i, . , .RIi,review­
ed as quotas are receive4.!\9~,~ <\<).~ .Y1,~, best 
q~all~e~, il\~!vi<I1.l~l~ ,for" ,'tPP,~\1li .r-A ,suc­
cel/stul ~pJlca)l.tmJl ~~.~?~1~~a: s'1l; ~ (pe has 

ll,ee;D '8.PP, ,t,q",~~",d",f~,f.,\)ap,RP,}ll~m,', ~'\~n,~,', ,.nl(a,11 ~o 
aetI\re ~~~.Y'I:,~tl.lO\\nsff'1~o/l H~"lIYll a\l:tl 'YIII 
be notI1lei! ~,I)~n,h~\~ ffiR fp~~10B!: lCfh~lIp­
proved.' As It math~~,p,,£, rRpMff' ~8 l\W8f.mat1o,,' n 
will be released con~~rrv~¥:, M 1lMl)l1fcapt's 
relative standing am6~¥.,(.V1;~PI:lrl~~~tj~l\11ts. 
JAGC, 22 Oct. 1969.' " ,'l'ant(>,. ]0, 

2. Articles Of Interest ToJilidgii' !Alil\'lj~lltes. 
~~HG l1.~~,. :)1-, 

Friedman, Conscription and the Consti­
tution: The Original Understanding, 67 Mich. 
L. Rev. 1'498 (19'69). Copies may be'ibJ)t~Mid 
from the Etlft6i'i'al and Business Ofll~!!s, MI~h­
igan LawR'e\7,iew, Hutchins Hall, AIin"Arbbr, 
Michigan 418fO~."'" 

C~~~~~~;lfh~~j:8JU8tiCe and theMili-tary J 'How Far Have' We 
Come?,23 ). Copies may 
be and Business 
Offices, Southern 
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Methodist University School of Law, Dallas, 
Texas 75222. 

3. Correction. The first sentence of the note 
dealing with "Change to DA Pam 27-15, 
'Trial Guide for the Special Court-Martial,''' 
appearing in 69-25JALS 14, which reads "In 
United States v. Johnson, 18 USCMA 436, 40 
CMR (1969) the Court of Military Appeals 
held it was in 'ellror to include in the instruc­
tions on VQting, procedure that voting on the 
sentenpe, must ,begih, with, voting on the light­
est sentence proposed," should read as fol­
lows: "In United States v. Johnson, 18 USC­
MA 436; 40 CMR (1969) the Court of Mili­
tary Appeals held it was in error not to in­
clude in the instructions on voting procedure 
that, voting on the sentence must begin with 
voting on the lightest sentence proposed." 

By Order 9f:the Secretary of the Army: 

Official: 

W. e,. WESTMORELAND 
,Ge1teral, United States Army, 
, Chief. of Staff 

KENNETH G. WICKHAM' 
Major General, United Stlltes' )(rm~ , 

The AdjutO!l1t GenetCJl,',,' , " 

-',-;; .. 
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