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I •. NEWGE1'!I'Ji);I;tAL OFFICIlJ:~S •. !",,;. 
'I'h.e .n'~.mjfi~tio~s Of Generitf.'iG.' ~~fge, :8. 

Prugh" o1"l'.,,'fcudlte Advocate, Hlladtihat.i:ers, 
DSAl~Jljt1~ "aW~' Seventh Mmy,aai<i';ii1Jb1&~ej 
l3'fll<liV!eJ; "!iHil5hitt, Assistant oJ Udlf.~l Alff'<l'Ot!a:t~ 
General for Civil Law, for app61h.l!rtihhi!~b"tlie 
gl'ade ofBdgadier General,were Con!\~med 
b.#I~. ~'Seiiate. General Pl']lt1i ~~~)~. ~b~Ji!o.ted 
on 1 November 1969 and!Co16neiHj!lltj)bitt~s 
1W8!'p9~i?ll,,}s ~"pected. shortlY(. ;iiB~9.g~ltph~al 
~Mt!14e~Hf.RPP,h!l0,minees.fol!ow. ':) ",,,m,l;' . 
""I'!t~m:IlI\(!;ellr!te:S; Prugh'J r.tt'e\i:el'hll <Pfi¥~ 
&IfJlb&W.~11('N6i'1J'blk,,' Vi¥~inia;; . iiti 1~6.'lH'e 
g.l'alnIlte'1ld~toh't'· tY!~'19'nivdl'glty (>f'Can~&tln¥il 
a'tHllI~jlke1~';il\') 'f[19'lPi' 'ahd"'fIa:stings \d(,ne~t\I'bf 
Law! i\ll5~ftp.MI\.~fs(6)''tti' 1948 ; afitlih"i963' 
reclliv-e'dnl~js'llWi6!1!~l1ls"degrM'iff6m GeBf'ge 
Wairhl!lif1!lfftl('IlJM~~_F'1';;:" ,: '", . """!, 

'. ',.:)hHn.n'.':j.irttt«(),,)it:\j':jrh\'l' -i, '1-, 

, Aft~ro; li[~rlYjill'BMJ,i'\>_~!'lfii>d .as an ~nli~j;l'\q 
map. . befpll(l,dliU_iWti~",~~s.~nter~d ,~orld 
War 1'r, ,G~Il#llllIltt_~W!llr!" g<;>l)Unissione<;ias 
_ \h"m1~~/jlJ'.!I<iU'HiI/,', :., . 
.• ,~Comffi!tmj,c!!-!,w.n~Jlf41mIVM~*\Hl~Jt~ ,!~\lnten ts 
011)0)1111 b~ 'ad4t1J'''N!!J!wtRh$h~~J.,\l,~~f.;\,Il:V,Ocwt41 
GeneJ,'!lJ:s,8cl",p/,;J!Mi~\) ~'1Q\~~MtIl~y,jll#, 
Vi~¥injar 229,Q,~.<,\poJl}~"."~om'J,ew.,~!~: dh 
gested in \hiItP!lm:P~~I¥'. "dlqkM~i~I!(k!' frpm 
the School. This partlpfifefflUlI},' lIti"cttlid 'as 
61i~29' JAILS: '[l>\Ii~ei'rrbMlMllt ~1¥l1Jn~)Z.7ti'l69. 
29)';" ',' .,' .. ' ... , ,)if). "\lrrliW"t>J111,'hl"),,', 
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. WASH1NQrroN, D. C,2081Q,4 December 1969 

a second lieu,tenant In 1942 .. General Prugh 
served in various artillery and civil affairs 
units throughout World War II, moving 
through a.seri,~sQf. promotions from battery 
officer to battalion executive officer. His ser. 
vice was, toa.:great extent, in the Pacific; 

After hav,ing )e~t Ilctive duty in 1946, Gen· 
eral Prugh retlj.rned to. the Al'mY in 19'47. 
He attended Hastings, School of Law a~. a 
student officer,. and ,after gr~quation. was liS· 
signed liS Assistant ,.Staff '~~dge Advocate, 
Sixth Army Headquarters, Presidio of Cali­
fornia,' General Prugh'sSI'fbs~querit aSsign­
fil'ents included: Claims atldLiflgation' Divi • 
sion, Office' o£ i The Judge Advocilte Gimeral, 
1949 ;MHltaryJiistice Division; Office of The 
Judge Advocate General; 1949 .. 50;' various As­
sistant Staff Judge Advocate and~Pos't Judge 
Advocate.a~signm.ents in. Europe, ,1950·53; 
Board of Revl~w and. Military Justice Divi­
sion, Office ,Qf r,he. Judge Advocate, .Oeneral, 
1953-56; student, COll1mand and .GeneralStaff 
College, 1956.(>'7 ; Deputy .staff Judge Alivo. 
cate, .' Heall4uarter,s Eighth Al'mY, ~o.te~, 
1957-58; AssistantBtaff Judge Advocat~ l\R~ 
Deputy Al'mY,StatI'Judge Advocate",ffe44T 
quarters Sil'th U. S. Al'mY, 195,8·~li ~:r 
Staff Judge Advocate, H~adquarlei~;$i~~/.l(J;!~ 
S. Army, 1961; student, Arm.y Wal'"College, 
1961·62; Chief, Military Persell,\'f!MiJl)i\;ii!l.on, 
Office of The Jlldge AdvOcateJ.\~enellillnl!)'~ 
63; Executive, Offlceo! [[,Ji~e.'IUcl:g,$t>,l.!\Il'\l~catl! 
General; 1963 •. 64; StsjIHrJU~t~tiA;c;j,¥~ll!ite,,,lJ. 
S .. , Mmtary· Assistance.,;,q:~l$lIrllll~\I;V~Il1mani; 
1964-66·; . Lega;l·Ad!.'i~,i,1UI,~iiH_~Ilj}le!Uentl 
H'eadquarters, ... EU€QM1WW~AWlQlJ))ifl)J.t\ge··A:<i\. 
vGicate, Heatqua~'!\l1~~rA~~WJ'lmn~ISe\leRth 
Army,. 1969~dltt~Htlt!:l,,:,1)~,t,Ii,';!'j~[1\0 .': Ii' 

. .. ~ .. e .. · "i¥;.a W;)'.'~i!(' ' •. ' 1'.'.:~~J,yJ~ij'()~. ia, t. h .. ·· e t) .. ,~. i'!d~fI, ., , nefWll; and the .~",,,)~l tn'm '\" "'" . un~~el'!. t,,;,'ii~S'! 1<Llillf .. , '\'If!Fi;p , .' 
,j, -fr :.::tP) 1~"1Y~,"" ,\",r"",., 

1..G.; $l'1'i!'tiIiI'.J('·~J.itM.i ~h~~'~:th. '.~. ,Distinguished 
S~[It,~'l!e' ~, i1Yt~W~~I?J,H~gf: M-el'i~; the 'Air 
~a 1!\)1i, •. H.' I .. ~'~£\rl:!,~. . :h~ildatiori Medal' 
wl~k&!tll!til~ ·?et.!iste1<:rl(i;,' ' ... , .. , 
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Colonel' Brllce'C. Babbitt." COlonel Babbitt, 
also b()rn in 1920, is anativ'e' of Livingston, 
Montana. He attended the University of Mon· 
tana an'd participated in the ROTC program 
ther~, graduating and' receivin'ghis 'c()mmie' 
sionln the Infarttry ill 1941; He was called' to 
actiVe duty the day after graduation.' :; 

\ { 

Colonel Babbitt served with "the ,82d Infan. 
try Regiment, 7th Infantry, throughout World 
War Ii, 'rilOvirig through a series; Of 'promo. 
tions froniplatoon leader to 'Mt1!il,]ion' coin. 
mander. He partiCipated' 'in "c~1h)1aighS it! 
Attu, Kwaj'alein, Leyte, Okinawa, arid the 1M· 
tial occupatiorl' of Korea. ' 

, . , , ! ~ ,- . I ~ "' 

After leav,inga);tiYE\,d).!ty:, Colonel Be,Q1Jitt 
enrolled in ,the Uniyevsity,of Monj;ana $qh9Q\ 
of Law, received hisdeg~ee in 1947, ,and p'~ae,. 
ticed law in ,Montana until 1949. ,Du~ing; ~.awt 
of this period he, commanded a ,reServe il)~,Jjlt, 

try bat~aHon, , '; ""J",,, 
In 1949, Colorlel ;Babbitt was reca\l~ild~ 

active duty in The Judge Adyocate ~eye~lI!~s 
Ctl~s.Hi~ initiiil ~ssi¢~in,ept' ,'fas, ,t8, ~1;\Il;~~J1 
liCe of The Judge ,,Advocate G~n¢r~r:AHa i'll' 
se4ueh, t,'IY,'''ks A~,i!I~tan, e"s, t~ff, .:r,ud,'~e,' 1;\~%~,ftJ 
of~If~. 2&"f~'i'antri~jvisiQt:t'at(lF:6rt J/ ,!~' 
and iii1i:O,l-, k,',a: WII'M,I,'ii

J
1{Pteif 'he<6;n~P: a~ 

fbr almddq,~ffi,' IOht\\., (1l:,'Ji.9.~i'~(~n~II'it9i,,~ e 'lIjil:il. 
iorldeployed",'ln dXjlJMM: tio~i¥i9ft/{'aitW~;\iiI~ 
diVision's ma'ill"YJ,NPW r~Ht~~)it.>., Il,,!»»); nr,"'~i ~,' 

" ;' ·',n'!1" ,JmJDlJJ:..: ; j()t!i ,'Urr'i/'> .d 
His subsequeThb"assj!!,lim4f1t~hvJ@'f'e;, SIlIIOO~\H 

ti.ve Officer, Staff, )iJtldke"~CJaJC@ 1$etlti'@lfij 
Camp Cooke, Cali~bi'rrra,8'l!'!1.51.8IVjJdi'iIll8t[ Am 
"anced 'Class, The' Iffud.\!'e?AdMMIt!tilit GWDIlII\S 
School, ChlWlottesvi1le; lVringmia(\.19,l\talifillU(fdi!@ 
tlnguishedigraduate) ;,Staftt)a'll&~Mulllt!lrlIDl!e 
Jiudge ,Advociite ,Gene~al'sl f8'chel!)l\hjl;9~IMi6'r 

Cbmmantl and Gen'eral Staft'llJoljEigJe/1195/lJ15Il1'r 
Executive Officer, Staff JudgehAd!V'@llitfloiilecil. 
ti,o~J, ~? ,In,fa!l,try P,ivi~io~, i~~~t "B~n!Hj1g, 
q~pr,~ia, ~~~', Wur~~ljfp;" qerl1\~p.,Yr '~~~~"~~~.' 
iS~afl' Judge Adv;o,c~t'l' 8th rntant~y 11?I~l~l~j 
Germany, 1959.61;' :AririedF()rcesSt'aff~ C!O. 
\~g(l,'d~pn1io14, Virginia. 1961;,6~; Assili~l)nt 
Q~ie41;~jl~ta~y .:[l1sti~e,J;)ivisi(!m" O.fflceo~;I;AA 
iJi\ld!!,~ ~Q.YOOat~IQ~lleral,. W~2 ;,0hief,Gqy,!\Ij1M 
ment Appellate Divisiop •. ,V,.r,S.iArmYIJ!ul'li~j., 
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ary, 1962·64; U. S. Army War College, 1964,' 
65 (received M.A. in International Affairs 
from George Washington U niv e r sit. y in 
1965); iSb~cial Assistant to The Ji1dge Advo. 
cate General for Military Law, 1965·68; Exec· 
utive; Offi~e cif The Judge, Advocate General, 
19t18·69; Staff Judge Advocate,Headquarters, 
United States Military, Assistance Command, 
Vietnam, 1969; Assistant Judge Advocate 
Generltl fot Civil Law; 1969 to date: . 

During 1965·68, Colonel ,Babbitt was the 
Army representative bn' th~ tri·service coni· 
mibiJeec\rargedwfith,ma\dng the first com· 
plete revision of the Manual for Courts· 
Martial,1961. d, 'I'!;,I,I· 

Colonel Babbitt is a member Of the Bars of 
Montana, the Court of Military Appeals, and 
the United Sta:1i~PS'ft~~emeCourt. He' 'hl>ld~ 
t,he pi~tinguis,h\\~):~el]y!ce,Medal, tP,e $,\ll'er 
Stllr, tlw Bl'onz~!i:~,~l}f)I,:-vi,~lJ, two Qak, lM~\1'~ 
Clusters, the ;\r~~" Cfl>mmepd~tionM~d~lr.~~ 
~oint S'lrvic~ COlW,~!!!j,!\~\on; ,I\",ard,!Ind"tQ,~ 
G9mbat , Inf~llt,J;ywal'''~ E,1\l!:¥~; , . 
" " ' ,',' {,,'_:'inu;:J 'f~,i~.' ",,~ , !' '.; 

II, .OPIt'IONfjl <If, ,,:\,.¥liHT,!jl,.,,c;oynT OF MIL· 
ITARY~P'Il'Ers\H.s':iJ':" ' 

"1:.' (8M'CM),IO'ViilfaJiaiFi) Parket Con· 
sidered: ConstftJrt6.tal"rjfmlt'at\lIlts IOn 'Court. 
Martial ~\I!iimictip.1\1;AnnQunce4,~1\ (J~Calfp,han 
Aire N()t A,ppli,ce,~le 'l'o Co.urts·Madial Helll 
qu.t~ide,. 1'e,\'ritorial "J.il)\its Of The Vnit,e~ 
$tates,Unitet( S~o,~e~ 1J. Keaton, No, ~~,ljS~, 
).4 NQ1.'. 1969., Accused, was convicted, bNfl,\T 
gen~r!ll ,COurtolnlfrtial ,convened in,: th,~ i~~ 
public of the Philippine!\.qf ,one &pll,ciI1MJL<w 
of assault with intent to commit murder (art. 
i'84),.1 He' . wAs !~ejjMriced to iii" dlS'hcililiMble 
itlsC'h!lrgeici:lIlfiiiilit'iertt: at hardlaM'ii'flftdeiltl!i~ 
years; ';i'orfl!ltlll'e of" $75" per', m'6Wtlil ,1!bru:9's 
months, and reduction. Intermediate iappeHflite 
iiffll\dti'tie!l' 'dffittned' th~firldl'rYg§:>M\'aIl/i~nce 
Wi~l'io1iticna:tJ!g~> The

" 
c(juk)1t1'liWWjJ~vt~W)~o 

d~ter!!lllte\tIie vaIid'ity ofl'abcJ'd@d~ci!li\v!C'tlon 
tHllI'~l\itl"of"O'Olilla!,1t,an;''fJ,IO:PaJfdB~'',~89i1;iU'.&, ; 
ml"J(19I!g;;rep6i'teIP69\:~JsI<flIIAIES"I1, '. n' '''';' ", 
FW I;,,}th ;.~,! .fJ!W blriclJH.sq -~h.n~ ,\' " liD 
.elil'h~,:q~wt j\1/.'~ ~1il~.Am19,~p,~al)·.Il~rlr'aN 
factor underlying the O'Callahan decisioU( 411 

I 
I 



contained In thefollowi'ng statement by the 
Supreme Court: 

[W] e s,ee, no way of saving to servi~~men 
and servi'cewomen in .imY , case' the. benefits 
0/ indictment and of trial by jury, If We 
iconclude, thlit'this petitioner 'wa~,'properly 
tried .iJy· .eclmrt.nlartial., [EmphaSis supplied 

Ibytl;1,e court,] "i.', 
In short, O'Caliahan holds, that· since 'In'a mll­
itary.tria:HtU'll:ccused is not accjol!d~d the con­
stitutional benefits of indictment and tl'ialhy 

~~'~~~,",Q~,,:~,'I~~~~~,:7;,:, ~!~,e~:t\~,&,\,l:,;b,j~W,f,~:Jr,c:"b,','~,,'~, 
b~j tli~: J)~itflJi'm ,Code' of Mili~~1;r, 'J;1!~tic~,is 
n, 'o"l,~:~"lfV,',lH~r~,98, &#Mt, ed.,,, .E, ~se,',nti~l:t~~i,)liliq,:d' 
Il\gl~lnW ~\\~t ~~lIt the crll~e. mus~ p,e"coglllz-
a):Jl~'H t.h,erHiRI! 9R)lrt~ of t~e .• Wp~p4,:#~(lctes, 
eitpel:. '~~l~i 1?,Jii,:i;le?er.al, andt~!M~fl!l,;~?l1rt.s 
be open and ,l'unctlOlllng.,,,,,,,; Ii ,', . " .n, ",.)[. 1 

s 
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his victim was anGther serviceman,· military 
authorities Of the United States had thepri. 
mary right to 'eiKerc!!!e Ij urisdictlonin . this 
case. The C'ourtthEln Jt6teClHhata major.tty' of 
the Court has he\cHha:t an10ffehse by oneser. 
vlceman"against 'another"is "service connect­
ed" regardless 'ofwliere"or under' what cir­
cumstances ~he 'offellse WlIs committed" United 
States 'V; Ntclto/)fi: t9vtJ)'.S'.<t:.MIAi. i~, 41 
C.M.R. ""-=- (1'969; digested 69"16\liFlH;S, 2), 
and cases cited' therein." For !thepurpose @f 
this opinion, the Court stated 'that it could 
leave the matt~~ there. However, .in light of 
the Pfovlsi'lu'illthe treaty by w.l;!kh the Phil­
ippinejiQve1'pment qO\lld waiv~it~, primary 
right to 'exercise jurisdiction over offenses 
which were clearl~ not "service connected," 
the queStiOl;t",8,1I\lS6! {11M. ,the ',Court determined 

;~tf~~~:!\~,l'~,:f;~r, ~,,~~~~~, ,~~~~~~~,~';~~~~t~ !~ 
!lJdlctme!lt,I\I)~,)tWf!lp~ J·llry,, '" d" '. 

The Court querie4; "ff;"ulld~;: the 'Constitu­
tron, a'servtCeU!lIift {vJhdc\)mrilltsBi nonservlce­
connected' ,olfellSehl.br:pad' is, ','entitled" ttl the 
benefits of htd~iIllH0u1; 'andl trtalbY' jur~, how 
can these' ''beMftlts !l!ie: 'liffovded him ?'!The 
Court noted i t'hlt~ ItJisl'Cdnstituitiolllti,prot®o 
tions of tMg,,1MtUrii<are'.avaiiableonly JjjhNju~h 
the 'civil cou1>ts '@Hhe"On~ted 'Statesal1(\l!!jnly 
military' 'CO\wts', )ar~, 'aathorizedl Iteinfmiclfl",l1 
within the Republic of !thePhHlppj'l\~~'~~Qe 
there no Article III . in 
tii "the .,6 , 
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scribed, in the Uniform Code which are not, 
at th~ same time, violations of the ,laws en· 
acted under the authority of Article III. It 
would appear tben, that there are a large 
number of Code offenses which could be com· 
mitted by a serviceman overseas for which 
he could not be returned to the United States 
for trial •. nor be given the benefits of. indict. 
ment and trial by jury, the main thrust of 
O'CaU,ahan, for the simple reason that the 
offenses are Rot cognlza·ble in any, civil court 
of the .United States. ' 
'. .,.:, • ,', ~..",' , : 1 " 

The ,Court of M\htarr ~ppeals, however, 
did not' believe that' the Supreme Court, in 
O'Callahan, intended such a result-The Court 
stated: 

[I] t seems clear that foreig.n trial by court. 
martial of all offenses ,under the Code.,!!I>I1l' 
mitted abroad, including those which fjQ\1ld 

. be tried by Article II1 courts if comrPltt~d 
in this country, is a valid exercisE)'':'£' 'ctlil! 
stitutional authority. '. , , 

Therefore, the .. Court held that .the. constitu,­
tional limitations on court-martial, ,juvi8<M~, 
ti(ln announced in O'Callahan 1}. PWI'k'fl:\ 
8'l!pra, were, ,inapplicable to courts .• martil!;l 
held 911tsidetheterlritorial limitso! thelJnit. 
ed States/, ,Th~ I d'il\l)s.ion of theb~al'd o!'ll1e" 
view wa:s',a.!fulltled· .. :fOpinionby·J udge. Ferg,u, 
SQn in whichrC)(l:illcfhJjudg'i\,.,Quim:l ,concur))ed, 
Judge Dard~n:qQnq,W\lred j,n, the result.) , 

2 .. (8, COli' 
sidered. 
Anllounced ' 
To' Offenses 
~ubllc()f 
No. 22,278, 14 'Nov. 1 ' .. 

vict~d ~y a . genera! ~'~~l':l~:~~~wJ~~i~ iJ,i,theFeder!li Re'p', ublic 
d6uftg+anted '.' '. .' 
the 'ilbl:i~eittitional limitations <in 'CO(lrt-marrl 
~U¥I§dibt'j8tilai\i down'by thk Supreme', ' 
lifltbt~au~~Jn v: 'Parrker; 895.' US, 258 ('~Q6'9\ 
I'¢P6~~al1l9~lJl,8'J,,ALS 1 happliedtothis'J6'n~ 
v,r<itlwt\IJ~yj:~ll'Y,'; the iCourt no'tedthatstio. 
sedJ",'Ilmjl(t!Jwtts Igll/lint ,Qf review in this case,nit 
id\leid'a.dl~~n4tt!\4uS(a~es,~. Ke.aton,,19 u,s.c.-
1\$,4· ,,~«I:tw¢I~'J1,;! .".,..,.",j 19(19, digested 
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supra), that the holding in O'Callahan did 
not apply to a court-martial held in the Phil­
ippines for an offense committed in that 
country. While the particular offense in Keat­
on could be described as "service coimected" 
within the meaning ·of O'Callahan, the Court 
held, for the reasons set forth therein, that 
all offenses under the Uniform Code of Mili­
tary Justice, committed in a foreign country, 
were cognizable in a court-martial held in that 
country. 

The Court noted that. the authority to try 
acdused by court-martial, in the Federal Re-

, " t" ,.\ ,,' , 

public Of Germany,., was granted under the 
N'ATOStatus of 'Forces Agreement. Because 
the offense of whi~h'a~cused was convicted 
occurred in the ,CiVillah' Cblfi'munity';' a waiver 
of jurisdiction was obt\itii~Clifraip ,the'GernUlII 
authorities. \l:"';,il·,':·",·"f :W",' . 

\ - '\' " ,', '~ ,:, :', ';-~ 
The Court held thllt what it hadsa,dJn 

United States v. Keaton, $'t\pra, with r~~~r; 
ence to tlw constitutional limitations on court. 
martial jurisdiction laid down in O'Callahan, 
applied equally to this case. AccordinglY, the 
Court held that the court-martial had' juris­
diction' to 'try, accused. The decision' of the 
board of review was affirmed. (Opii:tion by 
Judge Ferguson in which Chief Judge Quinn 
cQnc\lrred:Judge Darde~ concurrM in the 
result.)' , 

ii, "Li' ,}';, 

ACCII.rd: ,Jlmt,e,d$~af;~,,(II. Higginbotham, 
No. ,;~?,&~lh l~1~~y.,,]'9!l9i!'l!;nd United St(l.tes 
V, S.tellen,§,qn,~Qb2iii2~,S, ,14 Nov. 19.6.9., 

gll~'(~;~ti~"!~6',ddlllthan v. Parker COli' 
r~fd. Il. ~/{~. '~lV$tT .. '.t. II.H ... t6U1al''Liml. t.atlOlls. on'c. '.0'1111."" ~lIf'iiiil!lt~rtglfl'Ctfull Announced In (1'C'dltit· 
'JtJiw~$.W of APPlicable To Coul'ts-Mllllft/ll 
Jf~Ut~\h~!.'terHtorlaI Limits Of Thil ptlffe~ 
~~'S;:l t{'fr*~d ~tate8 v. Gill,. N 0.'2~;glmr!~!l 
lffov.S'1·9i!9.Accused wasconviCtedb.Y'·~n\lrA~ 
cbiirt4WartlaJ;. convened in . the 'F~dellltl+li!'!iL 
pirhiffJ6fGerma~y, . of theb'ffelis~tlljfrllitmle~.' 
6f'two German nationals. He wa1;l'~~1\'8~1i 
to abad~'conduct'discharge, tdtill' fo~!B"e\; 
.c9nfinemen~ IIthl\-l'cllabpr fQ~ ~{1hmllnjhs, 

lind. redu., c. tiOll .•... m. t~. r. mil.,clil!;.te.avv.·Jl)JI\-~., .~. ' .. St, .' 
.ties,affirmed,the"nllclini~.an,~'in~n~ijq~p;" 



out . change. 'The Court granted review to 
.determine the validity ef accused's conviction 
in light of the Supreme Court's .decision in 
O'Ca1/Oihan1N, Parker, 395 U.S. 258 (1969, 
reported 6943 J ALS 1). 

The'Ceurtfirst noted that authority '. for 
trial by courts-martial in the Federal Repub­
licof . ge~ll\aIjlY is contained In the .. NATO 
Stlltuso.f, l?of,c.~S ;.4g-reement, ,In . . Uv,i~ed States 
v. Ke.aton" .. ~Q,;U.fiI.C.;M.A. -. '-. ' .. 42. C.M.R. 
~(l~IiQ •. \I;li~~~ted supra), ,.t,hei CPflrt held 
that allOfl'enses coming within. ~he . pun,iew 
of the Uniform Code of MilitarY justice com­
mi'tihlll:'lni a\ if()~~ign couritty we¥e;Jiriiible by 
co!it'pUtIiHIi\;l"hi that country;Se&'Msd'United 
States';;;) 'liJasteir, "19 U.S.O.M';;A:".'---"-, 41 
C.M.R. ~(:l:969, digested "i~Wt:a},and 
U!lited,~~q-~~r .p. .. SteverNIo!l, t9. i,1h§l,Y·M.A. 
~14~d:;·M,~<---"" (1969,di2:~~.t~!l,'w:vm)· 
The·PQ~tl~J.!I.Jhat for the ~e,~Wt!~~t~p.in 
th. es .. e.,.reJ .. c.: .. ~.n .. t.,v .. ,~.C.i.~.iQn.s., WhiCh'''I':Il.I:.'~I.~~!l!lJ'YI: )ly ....... a. p-
p}ica/,J~flJq,rn¥l; ~lIse,. the con~.~itlj!l;l~i1l1n1PP-
t.I .... O ... :P~. PM 'l.1,lr. t.'-Iffi .. ' ,a.r .. tial jUri~d.l C\.l p.Pc .• ~fIf .. ~~rl\l,~'~!l. ill, M:a~lriHan . did. not depri,,~ JM ~9¥.rt-
m-artr~~ gf;Ju~isdiction when tri~!t }ye.~!tl~~:!p 
.a ~()re~~11 .~0';lll~~~· , ",. 116 ,~"'JJ Jil;: 

The d,e~isioll of the board . .(}~ .. )ti~ti~W'jW;ll~ 
IIffirmed.. (Opinion by Judg~""~'lll;l!'.i'll 
which Chief Judge Quinn cOl)qUl"~'~!l£'!! 
Darden concurred in the result. k<l W· 

re]Porte.d lill·;}j!l.,,.J ~W:!J!!lA..·ld"+' :NIIh<'Jb91l1~1It\ 'MliW 

The ·veCJi)rd~'lI1aftebWlltltfitl 'iliell~e&H(je~ 
curred ··in;'~lWlil<t~::O~'IIIll1:Qs:IIliI!S!i.0~i!IlrrQiv.i11.4n 
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residence and· that the victim of the assault 
was aservicemall;., The ,Court ,noted that fer 
the purposes of this opinion .the twe offenses, 
though not multiplicious, must be considered 
together, for the victim was sh()t inth'{n'eck 
when the' accused car'elessly discharg"E\d tb:e 
firearm.. . . . . ,,' 

! ",! :' ) " , : '. j' , , j ~, 

In holdin,g t~lIt )~he,courjJ,.,marti\\1 had juris­
diction over the Qffensein this cp.se,:the qqurt 
stated: i: 

[I]t has now become the tawCif ·this Court 
that where an' offense cognizable .under tire 
Code is perpetrated. IIgainst. the ,perSOn or 
prqpert~ ·of another servicemall, r.egard,l~ss 
of the CIrcumstances, the offense IS' cogmz-
able by court-martial. . . . . 

Accordlngl.y,; the. decision <if the beard of re­
view wasllffiooll1ed; '(Opi/lion.bY,,Tudge FeI1l!\u­
son in which Chill'f"fudge.Quinn and Judge 
Darden concurred.) 

, ,:' ":,' ,'~.)' ·f\ ,!.' '.' ',,-, ,",' \ ", ' . 

5, (8, ¥C:M) .. Q!.(ia(lal\(lH, v,,Pal'k.er Con­
sidered. :W\te" ~i!ttar~, ~k ~!I The. Moving 
Force In Vi~tiIni~ing 'rhll ,qvil,illl\ CIlIDIDunity 
The Offense Is "Service Connected." United 
States v. Fi'ymtl#;"No,\22,3iS; 14 Nov. 1969 • 
In'accordwith his'l!lIea; aMused'wlis convtc't:~d 
by a generalcouI'j>.mRl'tial"of· vanous (jffeftS~s 
including one of dishonorably failing ;te'\!l~Y 
a debt (art 184). His 'sentence con~lsted,jiS!f 
·a bad.conduct dfscharge---reduced, b~; 1!Ii:~'f~dl'It 
\fening authority' from a . d!ghortl!~v;J;rlIl'NIl~~ 
charge-total forfeitures, 'lind' cl11!'lkn~tn~~r~ 
hard labor for two 'yearsl rphecitlti~Xiili~7 
. sented to theCeurt. was" W:)tl!thll.v~.vii'oa~ 
martial had 'jut'isdiction'n'Ol~tt~t~_i'41~!lIii4 
effense in light 'of @~(ffa~!tthliwi;t,j~~; '>a~1I 
U.S. 258 (1969; l'epol'tlldti1l9J41Sl' J,a'$l;J£)I.~hll 
Court ~~tiz(!1',)'h,' 

The J~if;r~\LJ1 
part that to toe Har-
·ri$on 
of 

. '.fillet 
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Corps: officer 'accused WIIS able 'to "run :lip his 
bHI by: ehal1gint mewls, ,dl'inks;telephone calls, 
and si1nHal'i elliienses.1 i' ' , 

. ",~~,;,~J:n', I: .:'t' ,-\ i'I, ',)!'I' I 

, Qiti,l:1lr qnited St;ates v, fea~, II) U.S.Cf~.A. 
1Q, '\l~qf~.J:t.19 (1969, dig~sted,69.2pJALS 
3) ; United States v. Morisseau, 19 U.Ii\.C.l,\1:.A. 
17, 41 C.M.E. 17 (1969, digested 69.25 JALS 
4)';' aird' United 'States'v. ''Hallahi/;/l;, '1'9"U;S.C. 
M:A;~;41 0.M.R. '~t19tl9;digested 
69.26 JALS 4), the Court held that wh~11 mil· 
,iml.'Yi ~!l1~j{iis\the ·I\1(1)vjng,f,Qree.'Jasjt was in 
,thdsdiase, 'JiIl;:thelJ,lVjctimizing ,of, 'the civHian 
llommjjlli1tY"th~r:6fi'en'se"col'i1fu.itted is service. 
di'tirtEi6UidwltlIlh' d\emednllig of O'Callithan 
t~IPdr'k~r,~ I~upra. _ii,I' ,:', 'J',)'." ' -' 'j" 

The' decision' of, the" board ;M,review'wils 
affirmed. ( 0plnlon by Judge Darden in Whihh 
'Jridge !Fergusbn,concurred.) !I! "u,: 

:,' .<) f,"lj-"l!:!1 J 
Chief Judge Quinn concurred in th~ regult 

fb~ the tieasons'set'oufin ilis dissell~: irl"Un¥ted 
;Sfia:~etv. 'Bor1/s,18 'O.S.C.M.A. 541/~Oic.:w.it 
259 :('1969, dl/tested 6!i·22 JAI:JS' gy: III ~"'JlN 

-',,!,<.; ", "",\'~~;'I~'/""', ':' "; :)'Hw:;;ri~J ~Hfr 
fW~" (8~, MG¥). Q:qqlla"a~I1 .. \;Pltr~~,,,cQ!lll,· 

.~<I~e!l.,. ,Qjl,\ll)t'lMartill\ "~~:~:It~,~;~~:~=: 
OVIlI1' '$e,,.,,Qll4ID'~Si ', ... ',m!n'''~',''~'' 
United "~ I~""~'f~ 
No\,. 

of 

lmder.th~je~: lI~g~:e~,~ :J~~~r~=~~j~~~i~~~~~~ HII'iI[IIS s~ 

for fiVe"yeal;:"~:~~~=~~~~~~!~t ,airml!nJi)asic: . 
;tles ,affil1med 
'Qut ~hllnge.', 
determine the , 
in Ji~~t" of g~gallahan ' , 
2,~I$'i (~~.~~ .. te}!~1J~d6~.13 JiMf'J'I'Aq 

'n J!Fh:eUvi<itim ,ei! "the' :alleged, ij)ffllnihllPil.Vksbitilre 
,/Ie]iGn.dtmti dauirhte}i at, a i ,silrviceliilitl:ra!l~ 't!lte 
!ribidedts 'tobolt':place in·' the' JatM<''lIi J'I!!\ill~ 
rr:.istdei!clict'll'JI&J <!lcfuft held thaHtSi dildiS16l:1t1th 
1:hl8'.'!<llI'Se: fW;a.!i~govilvlled 'by' its', reIlliM'~hll'hj)tffg 
:II!/1£~ll'tllli ~liJfJtt9},1JI' ShooklGyi; i81(jJ';SI<!XlMXiAt. 
161(1),11'40" .!i):rl\lflR$rl822< (1969~i'!diges'llednfe9.g1l 
~~"IIi$l[ 4e)!11 Pl!QrWttiiSl ini'ShbckT:eW' ths<)~b'ttflt 

6 

,found' no "service connectionl ' beiiwMnthe 
charged offenses and accused's' In i H 't'a, r i y 
duties. 01. Umt13d StOlte8' v. Hender80rV, '18 
U1S.G.M.A. 661,40 C.M.It.· 81'11(1969; di • 
gested 69·24 JALS 1). lind United SMte8V. 
~orY8" 11$.,lJ.s.Q,;M.A.547, 40 C.M.R.859 
..(. djgested6.9.~, ,TAL$ 3). , . -, . .' ,. 

, Accordingly,' th~ "d~~isiol1 of' the board of 
rEl\ii~w 'was reVersed." TlieJchih'ges alid' 'speci. 
fi'cati<ms were ord~t~d; dIsmissed. (Opinion 
by: Judge' Fergu~bfi I iii WJ\.'\~h 'Judge' Darden 
~(jlicutred.) ," "; ,,' , "", 

.: "j,; ~ " ,'p;~i{('\~! '\1):. -,I -: '.," , 

: C,hi\lf JudgeQI!i,tHw(dis,~E\nting) w<\uldhaye 
i\tfflrmed the'i1ecls},qlMlft4fl, bOl}fllof .re:vjew 
:for thereasol)~',~jl~J f9rthill ,llis dissent;!n 
:fl,nited States JV.r,/ilfJ:'f{IIf1,,$'Wi:'I'a. 

"7. (120, 121, M;~1\II:'P1l'lillujoe,To,GiVe'Noti~e 
Tti Accused's "Coii"$IeIQf- Tilne oj' santi 
"
Board's Hearing, lS::N'li, ftlP't~jhdici,Mi Ei'tdr"J!i . r 
$1'/, United StllteSll~?J t&1:/e8;"No: 2~.()49;' i' II 

:~~:d l:!~ifA~f*~~~r~~~~~:;~*~':~~!~~!~~ 
tody(arts; 122ar4,'~'M"~Jl~~~!t~,IY). ¥e was 
sentenced to a bad"PQnauiltjfl1~,~har,s:e,~or. 
feiture of all payandaJloWmices, confinement 
at'hal'd laborfgr11!~4n~\\:th'$'~ a(l1th~tlruct!on to 
'E.l, 'Interliied!a~e' l~I\!'fil~IJII;t'~n ;authorltles lif· 
'firmed theftll't!!!lIgfl1Il:filfislffltlllloe. in,' ,', 

!' d 'rp~>r '->"U I"; I),:,', '[:! \; , 

The reCOrd retlected ,tl)~ttwodays after, ac· 
(\~sed:s '~p'R~*e*~lol'p, ~his,,) ci\liliall a,1,;torl1~y 
Ii[eij: tlQti?~~tW,ap't\~lirl!-nce as aCCI/sea 
dlvidtlal a~¥e!l~e ~6UIl~et On. ..... 
Army .l?;s~~\~.t¥Y,lt,J)~ptain 
(1)sedandc(lti'Crllged that he 
. '.ana ~Ml ti1~ . 

... .• Ne~Hy cal'"cny 

'cUi,ed's " 

Ii 



time.o.f his,:flrst'evaluatio,n. :M :the iurial\ 
Majo,r F testified that in his ,opinio,n accuse<!l 
was,lUent~llyr~spe,n~ible at, the, Jime, o,f, the 
o,ffens~~,:,An e1Cpe,rt psych,o,logistc~n~4'by 'th~ 
de.fens~ 1;~stifl:e,d to, the co,ll,t~ary, N()i~suewa~ 
mB:de' ji~,tl-iar of 'the lackofnoti~e ti?;I1J the 
sarl,iW ?d~r? wils I ,~eetin~ ',?r ',W~'l;~~k ~f a 
trl\nscrljlf Qr tape recordmg of the board's proceedin' s:' . . I'" " ,~;;1 \;tdf ~).I<;,' ,,-, 

,~ 'j f '" '1 ' .':' I';I"'~' 
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at the';time'of the ,offense,' [and] (2) : that 
'the accused's respGnses"are,;no,t mMe in; an.' 
s'fer t'?, 9.ux~tions" ?u,tside the p1;oper SCo,P,e, of 
the S~I\I tY' ~o,!\r,~ 'prO,Geedings.' " , " , 

'9!1~ !l\r~iU!Jl~n~ ,r¢m~i~ill~f~r t;he C<l~~t's 
consid~ration\ ,WtIUl, w:hethe~acCllsed~s, counsel 
was,hllludicapljl'e<!liin his cr@ss.eKaminatioll"by 

lack of ~ot,i;ce,i o"~:,fli>y'I',th,~"~,;,Jl$,e~c~I,,Q,~,'any,,,, \l,t,per 
pro,cedurl\l ~a:f~gul\r.4's; 'R+~W¥:;e~4mli1i:\I,~, ~h.e 
reco,rd o,f trIal, the Co,urt co,ncluded that thIS 
argument lacked 'merlt:'Th~ICourtf6und, that 
there: Was extens! ve and' ~fI'activecross;exalni· 
natio,n o,f the Army psychiatrist about' the: 
b1l8\S jo,rth~po,pinio,l)~o,f thesall,i,ty bO!lrd. 
The Cqur~ co,uld'ftnd, ill;R ,indi¢atio,n that ac-
cus,ed had been ,prejudiced. " 

. .,' d •. "" '," • ; 

The Co,urt' ccincluded that in sltuati'ons such 
as theane'prElsen'lled:'in this 'CB:s~;riotiCe df'the' 
time of a psycb:latrlcexaminatio,n "shouI'd':J\e' 
furnisi),ed to ~i),~jlccused,and to, ,hlsco,ulIsel. 
'1;lie,ab~~IlI,eo(siicih Po,tice,hp)'ye'l'er" i~ JlOt 
prejud~cijjl, indtself: witho,ut:a specific'show-
ing ofprejudi'Cl!i' ' , ' "", 

',1'1 

The decisioni,'a'J':,the"boavd of revleW"was 
affirmed. (OJ,lM8~ bY'illdge R,a"d~n in, $hl"I}' 
Ch~efJudge ~llirn,concurred.) ';'" :Jli(' 

. (,>, 

JudgeFeriusori'(cone~r~iirg " , 
felt that hi! \lad' 'no,' 'Alternllttve' h1\~H·;' 
ill this casltJl~Cl\lls,e bf th~" ' 

in United' S' itat:ell 
Li.!lJ.i\ 32'740' v I.!t.,~", 
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Military Justice. Included· therein! was; a, the offense was legally i'mpossible(;):f commis-
charge uMer ar.ticle.'sO.that accused sion. 

djd, at DaNang 'Aii- Base, DaNang, Re" 
public of Vietnam, on 'Or . about 9 February 
1968, attempt, l;>ythreats of force and yio­

. leitce and with wrongful 'intent, to exercise 
Cdntrol of 'allwireriJ,ftin flight In air com­
.merce ,to wit;, a Pan' Amel'ican Airways 

. })C.6B aivcra;\t,tplilnsport~ng United States 
Military PersqllMl tl), Rand R l~aye. ill 
gOIl&: K6Ilg",B'r!tish Crowl)'CoIOIlY .. " 

, " 'J '- 'd,. '.\, . 

Fq.l1' tAe,rea!lQllS Silt ,forth below" the Court 
beJiIjMed",t.\lat,6~cus,ed's ,conviction couldllot 
be; sustained;,.! 

The' Court fli~t noted' that' the particiilat 
ott~nse was n6t dil'ectly proscribed by' tf;~ 
Code. Rather, it seemed, from the speclffci(: 
tion, thatacollsed was charged with. ,Il<ill()f~it 
piracy,propibit!ld l;>y49 U.S.C. § lA!~lH~)g 
w.\liep.,Pl'ovides in pel'tinentpart;", ');'l,j 

(2')'As tisedh'l this subse&'tion, iiill[~~f!'1 
c"'aircraff piracy'" 'meallS anY'SI!IW¥~;I 

'6111ercise of: control; by force' O!ll!vIi'(i)'l-e.K'<I1\'! ' . 
threat of force or violence Il<nd .w.j~h«yrrl:)ll~i 
ful intent, of an aircraft in flight in air 
AomxneVCE\. 'ikEl;\lphasis"added,;,).,'f',,~tI" o~}I''' 

'PIl~I~ou'rf' ' 
in the ~'{e;~~~~,~;;i18t;\jilBj~;i 

Thed,ecision of the board of reviewafflrm­
ing accused's con~Iction on the articI~ M' 

.':. ,', ",,,I,;', ,'-' !, " ,'" '_' 
cliarge was reversed. alld . ordered disl)lisaed. 
The. Court of Military Review was authorized 
to reas~ess tlie sentence 1m the basis of the 
re~aining findings 'Of' guilty. (Opinion by 
Judge Ferguson. Cliief Judge Quinn concurred 
ini .14e1'esult.) 

i~u'4ge Darden ( cOl\Cithil1'gintli~ result) 
agreed that the charge Wli'ljI'\\.b'ttl'iable by 
Cd.lit. ~-martial. Judge' :rJ.artl~#.·~.:.~tJ~!fI. ,_dfj~l'.ISdiC­
tl'omll defect which requt~arl\i~iitn'i'sstl,l; Be' 
Jruuile tliesubstantive'offense"yJg&'l1~t'~Al\ of­
fensepunishable by the Code, InerWe~rjWits . an 
g~tempt to commit It punish!llilf~~~e~,:¥t~lcle 

'JJ.~"~ , 

9 •. (83a, MOM j UCMJ· al1t; 19)1 AiCIlUse.tl!Il' 
B.all-Conduct Discharge Was Dlsappr,oilled,lBe" 
cause A, Verbatim Record;;Was Not Madll.At, 
Hi,s Special Court-MaJ.ltial.) ,Unined States,v; 
JjJelarge, No. 22,123,.,28 Nov.c1969. Accused 
Was convicted. by sJ;)ecia) court-martial of 
three . specifications;. of ,being· ab.sent without 
leave, (art. 86.)., He. was sentenced to iii. bad­
<l",nduct discli!l!l'ge •• confinement art. hard IlIIbo1' 
:ti0l', jilX; montlis, and forfeiture of .$7.3.00 per 
montli ,:£er a like. ,period. The convening au· 
thority aPproved .the, findings and sentence 
Qut. stlspended·,execlltion of tlie ,puntti\re 'dis-, 
char·ge £01'· ,tlie period of confinement and: 'six, 
rtlonthsthereafter 'witli provision for ll;uto,! 
maNc -remission. Other' appellate autliotit!esi 
a:ffirmedwith0utchange; ,The OOUl't :gtllmtll'dl 
!'\lyiew ,t(j)'.determlne the valid1tY' o:fiac.cuaed'lS, 
QQintenJiJion·that' ther,scovd rof 'tri~lrrwa'/i;rnj;jt 
"'~il'batim : and 'hence a; ibad-CQnduct, diilfB~1\~e,' 
QIillill.d:,noi:rbellipproved.,' , ,i ,,,ilh-i4"ilHll'::f' 
" . '1l\)M!'i'b i . 

• The basis for accused's contenti<in!t~$IJt1i'~ 
UJltlIlQ{vwas: not, verbatim. wliIs"Ii_/IIJ»;QIl'llhjl 
1!l\(!1f!t~t; ;d'IiI;rID$' the, p,\'esenten()\ImI(lilI1(1A~\!lI!li; 
&1'lf}~illilmeJ;ttate1y Il>ftev,.trlal!,CdllWI .WllJlld! 
1U:lM: tbh'1I . ;llouti,s.ente)l).cQ . 'M!IJ.lddq~ !!liI:tlilllilll+' 
~t\IIll(dli§ch6lla'e, ,the ,Il.\IflsiJ:1e.wl!to:&ttntJIo![l.ll.l't1 
_»un~~I!; i'I'lIhe'ep.lili1lti,\'\ljUI'I~lIIlI~~ 
$1i.Wt. .. l?.lVe);IIIIlIn'Uites f1WJ:ii.ieJ~~QIiI$S)iQ:i 



point which the trr&l counsel brought up. 
(Both counsels, [sic] approach the 'court)." 
When the CQUrt ; reopened, t}veminutes ,later, 
no further refe~ence, was madE\, tQ, the con­
ference. 

According to appellate defense' counsel, 
since ali l1lirecorded side-bar confeI'e:Q.ce was 
:cQnducted, a bad-conduct discYriii:gg:c6uld not 
be adjudged under theprov~~leil~>ofartiC!e 
19, UCMJ. Article 19 provldes,'lii'p'ertiriimt 
part that : , ' ': :,',' 

, " .'; ,'-,';i 

,Abad~conduct discharge ',may,,' hotl',be 'ad-
• judged Ilnless a completere~O'1j~lltt the:,pro­
,~eertipgs apd testimony h!!~>Il,Jl~l1it'tP\\q:e .... 

,., Jlil~ph~sis, supplied py, the}i\?f~}kr':J '" 

,[)he Court noted that in,Uii4~1J,Ii';i.gt,Me8'v. 
W/1,itman, 3 U.S.C.M.A. ]79~iitr:lixo.i~Ht7<9 
(1953), it analyzed this po~tio# 6f,,~rtlbl~, 19 
in connection with a claim 'si¥&i~'tb' i!M'one 
in the p, res,en, t case. There) 'theHCOOH;?rs~~'t~d 
that while',theCode referi\'l!J~iJtbWW1fo./l1t!1lMe 
record,patl)igraph88a:, Ml\lfI\i\tli!I' Y~U~,~S\. 
~,', ',a" r,t,i,.:a,I,' P, Ii,' ',lted, ,states" 1'9",'~, 1ft, I!', ,a,M, l$U',:a, ,,1fi:,~,:' q~j,reb:\ent that a verbatim l! ~, !&!.Iattlbe 
tilild~ih'cases in whicltH , 6MJ ,l!1ilfll'lf~:. 
C1ii.rge" 'isiadlud.ged:8i~l:e, ~1 I~ flIal'lfl',)ffi$\; 
forth a more stttngelit:rUll'G],aftaf~tffitIlBiWii'g 
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did not include abad.conduct discharge was 
affirmed. (Opinion' by J ud'gll' FerguSon in 
which Chief J udgeQuinn 'concurred.) 

Judge ])l;Irden'( dissentillg), jloted that'the 
r~quir~/ll~llt~ Qf,llllil'l;Igraph 8Sa, MC,l};I;,8upra, 
has been,ll:j)pli,~d, il!., a.l1Jannerthat perqlits 
brief unrecorded conferences between the law 
officer alid 'counsel:·'!f these ,conferences are 
designated 'as' f'stdeRb!llW "Gr' ,"bellch" confer­
ences. This procadu1i~iWas pel'mitted' in :tJnited 
States v. Ran8orri,'4U;S;C.M.A 195, 15 
C.M.R. 195 (1954j::'A)pp~rentlythe differelice 
between Ransom 'and:the case at bar was that 
in the' instantcase'the'oonifetenOeoccurred 
within the.hearing',of the"conrt' .membeI's. 
Judge Darden,however,no1:l!d"that counsel 
for accused. was present. He wO,jlldtrqst Jilim 
tbobjeCt to or call to the att~ntion .ofappel­
late autho'ritles anything th£(' was, '~aid 'or 
dorie in suc~ a conferenceconstl'tutin~ error 
that "materially prejudic~s the.' slil5stantial 
rights oithe accused," as thest&ttlto,ry ,stan-
dardrequlFed. AttiCie 59(a), UcMJ.,'· . 

, , ' '''',1'' ." 

Judge lJ)arden.then no1:l!d that1even;,if:the 
decision was, to. be' reversed,he, WO\l!Jd'permi~ 
a reheaJ1ing. He:wasunwilling to"declde"th:ait 
,bec&use of, mhatconstituted' a techniCl1l1'l!l'IIdl'" 
a member of. the armed. forces' with" th~e 
unauthorized. absences may' not ,1be,';dwltllded 
apun/tive discharge that ,fhe"C0Uv,MlitQttlllll 
and other appellate authQ.l'itl$8 f(ltJltoulJllhi\J~l. 
deserved. . i""ili ;1!!liilth 'l,~i'lrw, 

10. (70b, 75c (2) ~ 
Plea Was Pro,vid,ent. Insfr,\\l~t.1 
quired Reversab4.iI 
States v; 
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for automatiq remissi.on., TheOourt granted 
review ,tQ, CGnsider, whethev, the ,president '~rr· 
ed prejudiciall~,in ,nill instructions ,on ,sen· 
tence and whether, accused's plea, ofgu,ilty 
was pi'6Vf'dent in view Of the president's fail· 
ureto 'delineate the essenthH elem~nts tif'ith~ 
offense when inquiring into 'the pilla." , ' 

" • i"- • '. 

Turning, .initially' to the question of ,the 
providence ,of aceused'srPlea" the, C0urt, noted 
that th~ issue, ~as: grantedl,plI,ior, toms, deci. 
slonin: Urvi.teIlStq,tes v. OGlte;,\J:8, U\S.C.M.A. 
686, 4Q' C,M.~.fr'24!7' Ml96Wfdigelrted69.22 
.TALSlh ,which~i.s, lI<])plicable, to .. cases tried 
,pel\lre29,Aug,ust,1969,Hnlightof its opinions 
in ,([}OII'e" theCour,t held" that the accused's 
plea iill this case 'Was provident. ' ! i.!. 

: ' " " ':: ',,' iJ'.',1 

'o/!th ref~r~nce, to the. conten~iop.tl)~t'it~jl 
pre~l~~nt erred In h~~ Instructlons!,!Jll ~~!11' 
te?ce, the re~ord rellected that after ffrQ.,ffilW 
trial c9unsel ~ead to ,the court tl)'l; .Jle~@Iill1Y 
dat,ac?~cerrin~ ~ccused ~rom ,Jh(!(i'9§~~¥j! 
sheet. After ,advismg the cO,urt, ~h~t)d\et)~%l 
no evidence of previous convichOris:'tll'i\~111 
counsel .. stllteds, he" had nothlng,f:l'll1'1llielillito'tbf. 
feXiAcClUiled then: ,elected to 'present etWidimde 
in' !m~tl~il).n "by, i making, "an CiUnjWlj)~lintoirllll 
sta.tementn ,mn,j thisl$.~at6ment: ;.aba1l'llfidl\!~ca 
thllti he '/IesilredJilJli lie:trw Oil! )tl'te ~eti.tItliiinal/id 
wentabselJt Mlithlllidrr 16M1Il!~llIe\llluille§h~r6Iijtl'tlt<­
ed, te'thll'iwatl)rift Wn~lI:ndbdtd>'i~I\fQI 
that ,he, shouldrjlalldd'G'WIl.HiMs9:\j\lfa: fo.da#!s 
society being such ilsdit"ls;' :fJ~fenM/j~~1 
then, an~ounced th~t"he"ha:if'~." 'li, 1,1,,&1 • ;'ft1i*'We, r 
tooffer """" :, " . .IM, .(:>;IM),,.f\l:fi\b ·111,:" 
, ,," ·',.,h('!,t!"MV!9~1J 'ilHiNi),ooI.,q 
"In his instvuctions oW sotn_',~~!I!ipmll. 

dent told the court memb'el1s,\4J,\A.p~,t!fs~~~\?' 

10 

. 'InJ,~~:'~~~:!~~:~fih1~&f~~t~g:'oMA 
, l!6n:slder all' the' facts and' eirlr ,t ' . , 
, tile dasel' Ihthis regat'tI,~ou)'fflit '111m' 
" 'wU 'fmatters' In" e~~n'll'a1;i61i an/!, 'lfrj,f1jI~ 
,i"as,waH ,liS ,th'ilseUin': 81~gvav.ati:@nr,j(}ViIII'e,1!lf/4' 

4l\tr,@!L1iW~d ,t/eflill;e' qn ,atter, tll,~: I ,~j~rlir. 
}R,e,lie~\\ta~iAA ?~ t\l~ b~~~lIrou~4: ~Hfl!B\\~ 

acter {it t/le accused; the re~utatlon ~~"';!/,c. 
, 'IiHi"Sf 'tfili 'ilCeused' in 'th~ is~r ... lce 'f6' ~jj(ja 

1 'Mn'ailc1!;')e/ftd~c'Yit M\!lity,' c\)t1ra'g'~; 'J)Pll.vt 
:)(1 evy il' 'fi);r ; mhar' 'ltIilaltsJiwhi1!h "chavactet<izlI[l:Q , 

good Marine; ,a.nd the, nature llind i duratioll 
of pretrial r~straint, ifjtny. ' 

Appellate 'defelits$ 'counsel contended that 
the above' qUotadinstruction was inllPpr@. 
priate in this case since no evidence of this 
natur,e was pres,ented,; it" in effect" w,as tant. 
amount t9' a, cOlI\lI)eiji()n the failijreof the 
accus,ed to t~stify, as to the matters li~:teQ 
therein;, andilI\pli~c;I,,'or, at least allowed the 
court members to infer". ,that no such ,evidence 
was presented b~cause it wo~ld have been ,UII' 

favorable to accused. In United States v. 
Wheeler, 17, U.s,C,M(2\<,;!27~, 88 C.M:R. 72 
0rg'67). theCburt 'Iui:llti!!{d} law officers care· 

'fully' toshape~If~~r'~W'$'~*:9tloJj~ ont~esen. 
tence to the eviiiJncel'~~~~hted and' to inform 
,the court members if:adl\Yl 'Iis',to' theirresptilisi. 
Ibmties." (Em'philiis ,sa:lh'iJiIld~by the r00Utlt\iY; 
P',l i " . ,')iJ"j(H.j' Bidi h~~\:'()J.;:d} Ji "U;~'W.l) 

",',,', ',',T, h" e, ?, "our~,",'lJJ, Rt..tqJi!~, f'tl' t, ~"'~"R ,lmpt,l?~J!" R,f ~l1S~r1,lctlOn ~n" tlP:l';,Si~1 " ~o/Il~)?j:,'1~.ex~ 
tha~ ,ana~cu~p~; '~,~, '~, ~~JI~ mli1llr 
~l).t!on, ac~prR!M l 'P, ~,iA,\(t5.q"~(\;,M'I,l.Jl; 
\\"al f%¢PIW,,~~.~,~~~i~l,,~,~\l, ',,'I,ll, tat,' e"s""l!lRf.. 
The qQ~rl~)l,!l\d,,!t1jIlLsil),ce accused ,d,~d I)ot 
ofliere\'i4~npMf ~his!natllre, itwils er,rov for 
the ~r,esid\lnt ,to clll1 it tothe"l).t~ention()f the 
lI\ember~ of the cOllrt·mal'tial. ' .' . "', _i,·' ' 

, Since, iir this caSe, tlfe' Coutt had no way of 
tneasill;lngthe'effe~t of the error 'G1r' the de~ 
liber!ltion of the ~01;l~:t'll;I!lm)l~rs, the Court 
held~ha~ ,rever,slll as.,t() th,e ,s~nt~nce, W,as ~~ 
's.'I',', d~r,.,U" n.it, ed ,S, t""'t,,c~,r ,?t., 1)U,' c!q,vor, th" 18. lHk 
\\'i:M,A,., 611), ~~,,'i11Mr~' ~7 (196/1) .A~cor,1I:­
!r!l'~y, thecl~~'~iolbP~Jtl).e iloard oheview:.l\I!.~Q 
Ij~n~en~e ,¥asl,\'~Yr~~spd. The recprd, o~d~il\l 
}'\'ias ,re~llrn~!Ltp,'l;'.1je.r,\ldge, Advoqa~e ;q~n,e>f'!1:l 

1\, ~d II ~~I),~\l:r~l\g '. o;t,1. ,~.~n,ten, ce,' ,w,' a, s 1I11'~, 119~j,~I!p., 
,(f:)p1ni'ln,\!?" ,~udlfe Ji1erguson. in. »,h~Jl;,C)l,\'f 
~l\~ll'e~ui'lln IInd,Jljilge DardenCOIl~1,1n~!j.) . 

I ~~~t' ~:~:o~~ut!:il:e~{~:ll!t::~~~tv:~:,: 
1 iUla~ori$~' 'lJ1i~~edr i S~'ateli" 11. J~1ilii#d,s')ll\~\t. 
"813,~6~" ~fj, Nql1,. ~96~,." Pellpi~)li$,iPI~e,fI49c:j1lhe 
!, ~e,0.nt!)flct:~" .I}cc\l~ed" \Y1\s .q9r,~I!1t¥p,.( P,f, 'jll&jf§lIW/i1'l1 
'~, mltrrnll-r.ti!ll ,ill V!et,!l,~l)Jjlfor:Jt):)Jjii}VJ1"~l, ,cltsr 
i~\l~~~JliC~ "of,' 1Ii,l);, pr4~11 "~!ll\t\;~,~),1J ·Wi.'IWIl3V11~ 
,r lIleIiilJlilltt.Q, r: a\ ,1blld~q()ndll c.tI, lI\!sehMlIt«'h&tllliftne. 



ment at hard., labor 'for two years,forfeiture 
of $50 per month for the samEl' period,and 
reduction 'to'E-l.' 'The Court gralltsd', review 
to consider whether accused's priltrial" con­
finement,'was' authorized by appll'cabl~ regu-
lations .. · ' " ;, : 
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bat, it was unconvinced that it constituted a 
threat to life, limb, or property in the sense 
those terms were used in the applicable regu· 
lations. His conviction was not for'a,crime of, 
violence; the maximum permissible punish­
ment was not in excess of five years; and his, 
disobedience was in no way accompanied by 
violence. The Court stated that it was not un­
aware of the 'seriQus consequences of actus ed's 
conduct. It waS inclined to give much weight, 
to determinations by responsible commanders 
who are close to combat. In this, case, how­
ever, the confinement seemed inconsistent 
with the regulations of the commanders who 
were on'the scene and informed of local con­
ditions. ' ," 

The Court noted, that accused's guilt of. the: 
charge of disobedience remained, unimpeach., 
ed. He was, however, entitled, to a meaning" 
ful reassessment of the sentence. The O&ur,~· 
stated that this could be, achieved bydisaPl,; 
proval of, all confinement remaining '~nr'l~ 
sentence that .included hard laporfolhi,j;iW(1) 
years,now little more than halt servel:k':t'h~i 
benefit, from" this action would, there~Q~~i i~e[ 
substlln,tiaI. ,J ;,Y ,ti,;, 

Accdrdiilgly, the decision of thEi:Ji0,~, f~:,i'Jdfl 
review as to the sentence was r'ever!Mij}I't~ 
Court" Qf ¥i1iYJ,fY',~~Wi~F' )Yljsa!lt,q<N1i1it\~p,tp 
reasSeSs ,andllffirm '1j1fl\~Rt'~~~Jt tl!!\:tw~)!l9.t, 
include fU~t!l~!' col),fw.'m!olnt'j,a~ !l/Pld J.v 
(Opinion by Ju~ge,;p*I1£I~.JJ,ilm\I*,,h\\l!t sWl'iilNlt 
Fergusonconqurred.), '"',,U, 'b(Ji,h,["m~i\lmtlthtilt 

ChiefJ udgeQuinri( ~~d!Wetitm~r) I!I'~rlt¢~ 
read the divis,ion,' 'orderasll;il.rltlps~lU~~ijl}iI'I!lW 
tionagainst pretrial' confirteidel\'f) ,eW~~W!m.l 
theoffenselnv61ved the'liifli' ot'J'15Wi!etyr ,CJfl 
atibtherpersor't and 'was 'pilljl§hame1(ll~1~b~ 
fineWient,' a,t hard labor for ftVe''Yel!¥A!' Dl!.t1pfi~t 
opHjfon,! 'the 'nature Of ilie offel1sfl~'lIYf1Fl\;W 
g~d"~fida, I\ger i it presented to th'e' , df~~r~!, ~,:,'" 
6f· We) c\i)lhfuand 'provided amplejtlstlt\(l(l'll\~'w 
for'lth~j Jdec)sion;, to confine the' accusedn$lie: 
woU'ltliJltheJj!l~or,e, Jhaveaffi~med the deci>'ll~..n 
of the,board"of review. " OJ,) 
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United States Vi A.dwms, No. ,21,594, 21 Nov. 
1969. On initial review,of Mcused's convic­
tion by general court,martial of four offenses. 
in violation of article 184, UCMJ, the Court, 
set aside and dism,lssed for insufficient evl. 
dence, two specifications of alleged panderIng. 
United States v. A.dams, 18 U.S.C.M.A. 310, 
40 C.M.R. 22 (1969,dig~sted 69-11 JALS 7). 
Thereafter, accused" petitioned for a rehear­
ing. ThE! Court grant~d the petition to con­
sider the appIiclibili'i:Yof Leary v. United 
States, 395 U.S. 6q969)~'and O'Callahanv. 
Parker, 395 U.S. 8'1SB .i('J.®!il reported 69-13 
JALS 1), to the firltll'iiS'g(b{)~hiltyof wrong­
ful possession of inaHlih~1ll/ alii! 'uhlawful 
transfer to another servic'emart "liot ptlrsuant 
to. a written order" "frli\m 'the' ~ra:nsferee as 
required by 26 U:s.C';'§'474g,i lic.'"I) , , 
'r ','< , II~ ,Y~)i\'! ('I"i:fi":; 

,The Court first noted"thl;Vtiim Unite.aSilfl<tes 
v. Beeker, 18 U.S.C.M.A. Q,G3, 40 C.M.R .. i27:Q 
(~969, digested 69-28 ~ ALB 1), itd,~~rmj:qed 
that wrongful possessl'Qh of marihuana on or 
o!l' a miIitarYinstailiitiollisa service-COll­
nect.ed act and, thei"efore, not subject to the 
conil.titutional Iimitatioil on coUrt-martial ju~ 
rlsdlction announced in Q'Callahan. Similarly', 
in' ,United States v. Rose, 19 U.S.C:M~A. 8,41 
C.lI1::R. 3 (1969, digested 69~25 JAtS 7), 
the Court conchided that tll\auth'qri~M, de­
Ii'Ver'y or transfer' to 'anothef s~r'vfcerPari of 
d~l)~ero~s, drugs)s $~rfl'~~~1b\i~~Ht~~/ within 
1ffie meanIng o'ftha'O'(jdllrilt«n decIsion. In 
each of these cases, the premise for the 
QpWft'~p aeqjlliol~l')iW<li:l/!H~ljlat transactions in 
~Mle\>tj¢1I1 Im~~bti#JlI\H',cll<M dangerous, drugs 
lJlftYl>rlrlJ NMl:PW.\I~I!#·,) (jj~cum,stances, be d,etri­
mertta]l',t~ ItM "he'~~) moraleal!d fitness for 

.afl'}!yeM!lhs"il! the armed forces." 

:1~t·=~~~P:'):ll~"(;t>Li' t' is ,prejudicial to g00dO~der 
" III par,ticular ,circumstan~es, is 
;filtct,fQr the ~ourtm,embsrs,,/)<nd, 

,,1Vas given as '"~I"l\I~i"Y,~' 
~~s'sion, ,~balrgs put not in regard to 

fJ 



ful transfer charge. The Court found, there· 
fore, that whether' It disregarded" the refer' 
ence to 26 U.S.C. § 4742 in the specification 
as surplusage and tre,ated .the ofj'ense lllleged 
as condl.\ct~o'tH~ prejudice of, g~o:<.i qrderand 
disciplin~,. orwh!?the~ .itga;<~' e!l'~~t to, the 
allegation llS an ess~ntial partQf .the specifi. 
c!l;tio,n, rev;~r~w~ ~{th~ lil)pipi,(,9{iguiltr was 
r7q.Ulreq: AS,a v~olahonoJ.tVeJr!l'1~~~r. pro· 
~lslOns of 26 U.S.C. § 4't42,tl;I,T,tX~,qogful,act 

.1.n,V~IV,' e. d. ~~. circu .. m. s~ance.· to!,.i}l~mi.l\'.,Il.j.~p it as 
ha. V.I. n. g nu. h. ta. r. y . Siglllfican .. ~e ..•• ~~ ~ .. ~~t~. ".0, .\1., 1 .... d. .I)0t, 
t. h ... e~.e . .f .. or.e,. ,.b.e. ,t .. r. I~.ble bY. ,c.O?.!J.rlt:ft*l .. I .. a.'.l .: .. "'. ~ .a.o ~ffeH~e cppstJtutIng condl.\?'~I.~~}HMi~~)l!pc~ 
0.'£ .. Jl~.Od ord~.r .. an~ disc;ipl. jjl".~, "f. m~~)lncin .. ,s\l,t .. i .. ~m. requ~red approprmte mstr#J~ohs.!ot~bi!'t. .ef. 

f~.ct .. S.ince re.ve.rsal. vyas :p.<.~.oI~.·.e.I·l'~}g~:.;~~ ... t~.e . .r 
of these reasons, th~ Coul)lB~r' j!l01fl1t~te~m~l\e 
whether the' certificate Qfr!,tr. ~~Wqw'r~ 
by 26 U.S.C. § 4742 involved·[ elflaniMhllna. 
tion as a transferee undev<!tJ\ltf,i!lli\amyldtaeli l 
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latedto the use and 'possessi<m of marihuana 
to retain military jurisdiction. Judge Darden, 
therefore, found it necessa~y to reac!l the 
granted issue and determined the effect of 
Leary v. United States, supra. . 

, "I' ,', ',' .. 

I? I.,ea'{'lttAe,ijniteg ~tates. SUP~~ll1e Court 
declde<j"tpllt a. ti~7lY aod proper. ll~sertion of 
the privi!~ge<agai!lst self-incrimination pro· 
vide<.i. a c\lmpMe,defense to prosecution of 
the transferee' upilertlle, Mllrihuana Tllx Act 
2~ V.S.C. § 474,4(\\)(2) .. This section of th~ 
Act makes it .. unlaw(qlfQ:!'.a transferee who 
is requireq tQ.j)~Y a. t~I\~~ier tw,x f\l,acquire or 
ot~erwise obtainmarnlUa'1~1"lth()ut having 
?ald s\iCh tax, or to transf~~I·Conc~ll'l, .o.rtacil­
Ita~e transj)ortatio~ or CQllC~alm~lltpf mari­
huana acquil:ed or obtainell without ·having 
paid the tax. In this cas~,. however., the ac­
cused was the transferor. As the tran~feror , 
Judge Darden believed that acc1!rsed was out­
side the scope : of Leary ·v. United States , 
supra. Accordingly; Judge Darden Would have 
affirmed the decisioli of the board Gji .review . 

. Judge Ferguson, (concuqtng i~ the l.1~sijlt) 
agreed th/\t the w~pngfql possession of,m~Io"r 
huana. '~f a ~ef,V;ice!l1all' 'V;hethe~.on or::o,q 
?ase, IS , ~ervlc~collnect~d" withill,the'1l1~lmT 
109 of.O'CaUa~q,n v. ,Park~r" BUP1(lf",' n~ 
h.enc~,trIable by co. ~rt.,m.a. rti .. al.. Njijlt, j~< .. ' . .~ 
rergqson agr:~d ~Ith .J q4g~ )')~fil!l~. rlJ !\ 
smce "the speClfic;atlOn alJ~g.~n. ,.\\'jitll~',. 1\ 
transfer of. marihuana w!l~J .I1\!ij.. W} 11rl. ~ 
portion of article 184 oithe t10ae relatfJg 0 
crimes and offenses . :n<lt'l'cll)1!iljaJfp#me'loIM6f­
fieer was not olilUgate.lih4lii"·~)!_lMiIIlIhetlAcb.i!1JJ:lt 
that, i!lorder to,il@ni\fl(,\t,i!l~I/M<I1Ii1ni!aib>i11II~ 
charged ' 
and discipline wllthj:~)~:h'e<~ 
guson, ho'we'~er" 
DBJden lu1cet'd.~irIl 
States, •. "',.,."' .... "" 



;; 
" 

the deGision' of the 1:)pard of rev,iew as to ,the 
transfer charge. 

AccQrd: United States . v. WY8ingle, Nil. 
21,59'1'; 21 Nov. 1'969. . 'q,' 

l1.:' ' 

; "The record "0~IJ.'t!~iltl~~~j 
J'l1d·ge Ad¥ocllite' '. 
talilclh 
gJl8Qn;in,which'I<i'llIa~.~!"C\, 
Da~d~n cQn\l\lr,r,ed,) .'.' 

:tXi:CPQRT .:oF" ·\'~w~.,m'\~ ]~~~!~ , "e SIONS: .... 
,',< ,:~, " '",' . ".:. i) ;,' t">:"!,(~Jl~)')!;'."w. <.(\!l!~~N~IIl~ 

; )' l,lliQ·'76d.(2)'i"'MClM') "PIl;.r ;1li,,:r'a'Ii'h~~, 
rMOMp'IsJ>N:oti ,iZk <PolJiI,(J?actb "lit '~'Il/I~ 
,UlJ);it!e.a. 811a,Pe.8Wlh,!lla'WWyr,(JM!420liM.'<'I8b«;)G1l. 
.19sacl(Eit; bttn.c lteal'illg:):; ·CAlllllVictioliIHll'nb). 
l;>.\ir¥,;tfc@nS;ist.el)Jt,·!w,i~ <pl;Ela!,,·!3,.ente~~~ ,~WJi. 
~Ji1. ;two .\\1Ils \(i)H:r4I1<nd~!'ed.tij)Hl;lrb~I.~b,v'~f\t 
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autbority,reduced ;the; .periIDd,of confinement 
to 'ten 'Iilortths.;.b~ti 'otherwise approved the 
sentence, ' c ,.' 



-'.'. 1" 
\ 

TJiIl ~~urt :\lq~e4 th~tal.thCi)\III'P 
cu~,(j4's. ofl;'ens~ was ,~9 ; 
trial .began and 
196.9 .. The court 
not dealing, either 
offense or an increltse :. 
ment. Therefore, the· 
cisive factor. 
the)!ti9,69'Mran~II)V Was a~~W~~~f1!~~~I:s 
er:r01>4aeltlYdfn<ralliti ;.; if,· 

:1" I 
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firmed: (Ohalk, J;; Wegterman, C.J.; Collins 
and Folawn, JJ., concurring.) 

Judg~ Porcella"whom BailJy and Uago­
pian, JJ.,joln~d:concurred in' tile . result. 
J udgePorcehaichnsidered that a change In re­
straint#owsqmeJ~sser form of confinement 

, ': . q) " _i":, 'J d 'j ~ , " ",' !' , : ',' 

does not .~,¥gg~,stip.lj~llllrged, miscon~uct. and 
there~?!r~ dl~ .rqt[f~~~. :-'I;lth ,Judge .ChaJl(s as" 
sumptJ~n ~f: 1I~~~~gl\!tm!.sconduct. Inasml\ch, 
as the opmlOn of" the court, however, raised 
an ex P(!S~ !dUd: qlMstlim,Judge Porcella 
determined. tGstatei'lHs 'v,i~ws. Ne 1!ound that 
the .third, sentence' ofl'ilattagtliph 76a(2), 
MOM, United states, '1:969: CM:'·was noteiu 
post facto in nature, (b )'be~Mrte ·eflleetiveon 
1 January 1969, and (.cf'II!>Pli.!$· to 'all trials 
held on or after the date: il'vespec'tive "of the 
date of the offenses. ., , 

Judge S~E\vens, whom Kelso and.Nemrow, 
jJ., joined, C~myurred ill part ,Mldllissented 
in part ... Jullge. stevens. ,concurreddn thll af. 
firmance of 'the finding of guilty bl\t.lljs,SE!nt~,d, 
as to sentence affirmance on two grounds. 
First,' the evidehce justifying' an' Inference' of 
Ilncharged.'ofllen~esbr acts' of rtJ.iscoiidu~t'w!l.'S; 
not proper1yihtro'dilcedin the case tor' 
purpOB'e of esta;blishi1i,g !any ot!enseol' mi!IIJiil'/;o' 
duct; and second, t1le applicatIon r'eIf, lffJalra\i' 
graph 7'6a(2) ,::Me)l,f, supra;, to ~'l ~~:~~~l~:~ 
was6ppressively'retrbactlve; /1 
aind thus 'violative, ,,/.n . spil\ii:,. !x:ti£"'®l~ll'iIlftlw.~ 
01'der i 11480, 8upra.' ,I j (H)!l;lJ, ,i!!VI,;>,\>, 

f; ! 

;),Judger,Krl'1Uer, 
sel),~ed i,n 
ol),ly .. 
iI).~his 
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matter of mere evidence but to substantial 
rights as well. 

Judge Rouillard .concurred in part and dis. 
sented in part. He concurred only in affirming 
the findings oiguilty. His disseritfrom IIffirm· 
ance of the sentence in this case was based 
l1PonhisbeJiefihat retroa~tive .• application 
of paragraph 76a(,2) , MOM, in the ciicu~. 
stances in this' case, violated the .constitu,~ional 
provision against ex post facto enactfuen;ts. 

, : ' ;!' - . !~.,";' " ' " 

2. PM (76,,140, MCM; UCMJ aiIJt.31) No 
Warning Required For V()h,mtarYc,Statements 
Not Initiated By The,· GoverJiment •. Subse· 
quent Statemellt, HOWev4lr, WaslIlladmiSlllbhl 
Where No Wa~ningWas Given.United,States' 
v. Russell, CM .429936" 8: . ,oct., 1,969.C(i>nvic~ 
tion: desertion ,6art, 85);. :Accused had pled' 
guilty to an unauthorized absence, not ter!lil[J, 
nated by apprehension (art. 86). He was, 
however,convicted as charged. Sentencif:,'D~, 
F $79 per mo for two yr's, twoyrs aBU/· anldl, 

red E.1.The conveiling authorits appi"6vet!, 
the sentence. ", "," .;, "",'<lj 

, . ",', , "-""," 'f"~: '.If ~E 
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In this IIPpeal, appe!Jate .(jefen.se"!lPwn~~iJ 
argued . that accus~d~s,pretriaJrstlll~@I)lAAWt) 
made ,to an .. .FI!I" agelltwere inadmisl!.iw,e~'lll 
vie.w,o~, tb,e,llIgel.l,t: s,tai\l;U"e', tOlldV1S\l" ~e,~ 
of .' his "p:i*iI~g~:{~iWlt slllf"!'llcrim!P&ll1!lll} 
and. his: n8'J;l,l; M' .• ~f),WJlle, I1J1\ h~h)~\q~WeJilt\l~~ 
the fa. ct.S '.l'~fl~l;t~gvthli\(tlill~W~)II.g,:v. E. 'Ji!~~~.~f 
.4., in his testilnomri~f!;; i~e\~V9.lItl~~,tiolii~;"'~_ 
that acting upon the reqlUl~t;,,~ ~llft, mH.tRl 
he went to accused's room to apprehend him 
for desertion. He 'Jmel!k~om .. ~dll'tPf«Mti. 
when ,accused openedli1iff? thY;~I~~B 
hirtreslf; pllshed opel1tll'e:I\i'b:o~lJ:_.~ 
cused's'arm, and told' hitW tb:ltIIJJ'tre~ ~.iY 
arrelik Whenad(lused iaSked'!{4fdlOi\hlK1J1Uf 
ag'erit sa'id"desertlon'.'" Accusear~jlI~e!l\~h , . 
cil.'ttthat be, I've already bee'il'dm~lfg J.Ii 
'I'h~"afgel!t theh ~skedaccused'i"Jl)tlJ:y'1>11 lfIil.Pel 
arW)i\il.p~rs'here'?I'. ahd'acc,ttse~'in~1liat~I:l(~ 
he" ddd1lft'1i'll"lind'that he lIadmiBplaceHliei\\l,gAil 
tlff!tf' 1I1f11k ~6'dsed te)!th~Armed' For'c~s' iJII'~~J 
TIle'tntllh'Mllwt'lllllitt'lI; rtheagent' told Sergll.lr< 
B.~liatltceil~dhaIU@ld' him ,tha'frlheha:d, heml 
dischllilJge~kdhtt:lm ·rtlhe" sellvicel!' ,and, th:rut.!tB, 
shoJlldfrdoi"sQtne11h~rg hi;(h,Vellifill' ;this., ,P),' then" 

asked accused when .. he. had heen discharged, 
and accused gave 'him a date by month and 
year. 

In an out'of.court, hearing. concerning the 
admissibility (jf Agent A)'stestimony, the law 
officer ruled that a'c~(lsed'S statements we're 
voluntary within the Welllling of United 
States v. Vogel,18,D,S.¢.M.A, 160,39 C.M;R. 
160 (1969, digestetl69.7':;)lA:LS 2), and there. 
fore admissible. ;" " 

. Accused,howev~r,l;in~tpis,' a,~p~a:l, asserted 
that.*e failure.t?ii"'~~#"~i~ti his rights as 
reql.lI~ed by. M~rq.w'Ch,.v'I'~tt~on<f18ai;l U.S. 
436 (1966), and Unit,ed;fit,ates v. Tempia, 16 
U:S.C.M.A. 629, 87'~:'JI1IiltP24g,&4i1!967), rend· 
ered inadmisBible'~li OStll~lffli~f\1Ii$I'thereafter 
made by him. The 'c8Qr,t~~~¢,,*~\V;, 8f' 'theev!. 
denceled it to tll~! cdtlil'ftsr61'1. JI!I\'Ii.'tI It~cus'~d's 
cdritentionswere in'~ilttJE6rr!l!itl,i'tYiltti lil/'Co'p­
cel'nirtg his stat~mefi'tis'mlfdtlflrnEreS'fiul1§g'''il/j 
questions by Sergea>fit"B. HI': ".ii',' ,i", j'I"",,; 

. ,"d;w>b !l1~)';;>" "',\ 
The court fQundl1tl:tlft,!\C0Uae~i' l)nquestion.' 

ably was in custody from the,m,«lment A. sp,oke 
to. him and grasJ?ed his arm. Butnot all state· 
ments uttered' bY'itn ac~used While 'the 

custody of the pOli~ce~fa~re~l~n~~a~'d~m~'i~ss~:i;;b~le~' ~f~' w~~ him. Statements made by it 
ndtprorrtpted and 
T:htited States v. 
found that the ;eviide!u\~iii'in;l,thl~c;"a'S,e"'~:h'ovved 

, the'"cb1JlTt~s·'opini'onl:\·thli 'llilillftll!.' 
sibn ".tm '"evidetice"llf I' aC<lused''l!i 'slial1iente_t'ir; 



ct 

SellgeautB were reversibleerror . .iSeeBnited 
StateS,1.k,J()nes, -' -'- C.M.R. -..,... '(1969, di. 
gested 69",h1 JALS 11) i' 

A~co~4inglY, the co.ur,t tound, JI:\a'f,iQu1y so, 
~uch of the findings of gtiilty"lla;;rq~nd Il.~­
cused ,guilty of allsence, with?H~~ J a1J~~~r,\W 
were correct in law andfact,and"s~oWd, be 
app,rQved.Reassessing the ~ep~AS\l" tb~ ,cl>urt 
determined that oply so muchpf! t~ ~PJlt,enc,e 
as provided fora DP, 11' $4.,5.pe,~ht?~r~<l for 
one yr, onll yr CHL, and re~;Jil'l!)vM ,P9rr;\\ct 
in law and fact and shoul<lbe,;Ij:Rl>r'~*~H,; The 
findipgs and sentence, both!it~lm,~4w~D\<j~er~ 
affirmed. (Nemro:w, J.;, Stevpl1§~~\~\~I""i I\l!d 
Kelso, J.,concurring.)"" , 

';'i '4, \'L<J:;'J1?~:!r~ ~_":: 

3, (8, MCM) 
sil\ered. Court-Martial 
OVer Sex Offense. TJnU.d' 
CM 4:;l1316;6 Oct. 1969.' ' 
indecent liberties, Itt ' , 

IernaJle undet' 
" 

fense: ' ,rrbl!l'e~~ 
case to,'llhrvAlil'rilld 
tion' 
tion' 
cour,t's, ' 
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its specification incorrect in law and ordered 
it dismissed. The remaining findings of guilty 
were correct in. law ,and fact and were ap­
proved. Reassessing the sentence the, court 
determined that only so much of the 'sentence 
as provided for. :F $73, per mo for nine mos, 
nineliJ.bs CRt,and, r~a E_1 was correct in 
law and', fact'lIhr'~hQiMbe approved. ,The 

. :": ""\',1.'1,""', " • , , ,'. 

findi.ngs of, '~untr" I\~dthe' sentence,both liS 
modlfiE)d, w~re, i,ltf!)r,ll?fd"" ( N em r.o w , , J.; 
Stevens, S.J., apd Kelso., J., concurrmg.) 

., " r , ' , ., ," "i ~" " . 

4. '(85, MCM) Etrorllt"SJA's Review Con­
cerning The Maximu~ ISllntenee' Required 
CuraHveAction. Unifeit'StitteS'1Ji ,Campbell, 
CM 421345', 24' Sept: 1969! Accused' was tried 
for larceny of morphhies~rettes (Charge I), 
two specifications of assault wi1lhw dangerous 
weapon (Charge II); and wronliful use and 
possession of, mor,phine (Cbl'ge III) , (arts. 
121, 128, anll +34, respectively),.) I:I~ p!~8,lled 
guilty to the sp~cifications lai4 Wlder Oharges 
I and ~~~ and not guilty to ,the <tggl/av,ated 
assault charges. He was f()Und ,J,lot g~jlt~ 'of 
the latter otf~nseand guilty, inaccordan~e 
with his pleas, of the' otherotfenseB.Septenc~: 
:SCD; :F $80pe1' mo,for one yr,Qne yr O~:(" 
a)ld red Ji]-l. T4e con'lening 8,uthoritr,Ap. 
p,roved, the sentence but susp~nde4 ,th~'Pl.\ll~; 
ti~e disch~r~e for the ,perio~ ~f !,~Q"~~~~m~ 
WIth provlslOn for autpm!\tlcrel;)1W!l~Pt ;18 
this appeal, thecqurt fo~nder,forJllj liM ~~J.t 
judge advocate's pos~trlal revlew o~ ,there,~ 
ordor trial. The conveningalitl1Jj~~I'Waeiad­
vised, that the maximumlls,Efw:ettgei':~llse.!lP~ 
correct findings was ,cpnfim'eri~(!fto.r.~6!Fel\Jr~1 
In 1iact, the maXimUm,)sehiil!!l~iII,'PIt$';~'IIll'ii\Co:rt. ' 
rect findings was COillfi~pa~~t~i/!~ ,~<l~ilaTs'., 
The court,' citing',;Umtlla .;(I1l(tvT;iial){W(lhty;" 
24 'G~M.R; 365,,~ 1951ii~lIlh1l1~rM~lsuer1Wl' 111e!< 
quired curativ,~J lIot(o:JI.,ijIifIl~~~'lifl,the, 
o,pinion ,that, rea'ils~nM:)J7,l~IilJlIliate 
under the cirouml!,~lltf!lj~ !H~! ,~!",:< ""I ,! 
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mos/andi red E'1 .was.cGrrectand should be 
appvoved. The findings of, gutlty and.,th&,sert. 
tence, as thus reasseSsed, w.ere affirmed. (KeJ­
so, J.; Stevens,S.J., and Nemrew,i J;, con. 
eurring,) 

. , , " ", ", .. ! "'. ' 

5., (85,MCM) Possible Prejudice R,e~!1mnl!; 
From Error In SJA'snevieWCon.c4lr)ti,,~.M\lx. 
imum Sentence Wa~. Resolved IriAccused's 
Fav~r. United States. v. i 'B«rl'e~()n,;i d1.i'42ll972; 
25 Sep~. 1969, yonvictrbn:'.' tw:o.'s#e.cffi~ations 
of disrespectful behavtor' 'toW~rds' a superior 
commissjonlldi.ptll\ler.'lInd,·t¥lQ~fle(liffcations of 
. wj]JiIlllll~dij!9bey;i»ig ,thllmslIml! offlcer, ,(art\l •. 
S9,e.nlt9,Q,. peSN,e(),tj)l,el~'9.\.\:Sent!lnCe,:, BCJ;>,.1\F, 
and, tWQ,·y~s,Q:a:J1; Flicm<P.'ing.1I pretriaI'agPlle. 
mentl.th!tcQn,y.en~ll<g ,.,/!-ut:b.(;)J;ity ,reducild, t:b.e 
peripd, of Q9uJmemen~,·at;.har.d labor tp ,qnQ 
Year, ,but' otjle)0wJseIIllP,prPNed,.the septepqlbw 

. Appellatelle~ri$k c6unseltl~ged theclJ~~ 
in fhiscase td relis~essthe sentence. Th~~. 
0.'. 1'41'. e .. f1~.f.ted t~. ~.~,ithe.$.t. d.!I'·.~.,i1~~ead.v. o.~a. te.'r~~1l 'i'lsed .the con'Vemng auiliorltY that tile Irll{lb! 
tnu,m 'senteri~~ blts.ed 'on. 'correct'ftndi*~sIA5! 
gU.l.lty., ~~~.lud~a. c?n. ft.ne.m.' .e. nt .,11. t h. ar~ .laI?Q. t,f.1N l~,¥llars. The hiwoffi'cer, 1iow'~ver"ha,Q:p.19~ 
er. 'I~ ·~~~.eri#i. h. ed, at the irfid,t'/ilit t)l:e 'c~r . 
m'aximil\l.lllibl,.tn'\lfEonll.nerii~nt at'hI\f'a' 1a ' fI 

w.' It. 'S'(ie ... w~.".ell .. rh.~a.'M.X. ,.I mb
, t'fi.'.S:i ft'h'e. "'~. ~U* .. ~ '~':tOff thant'\~aflj\d 1fe ~~\\l~,~raOtibto'!i(tfte'ma. it 

of pr~jU~j~~)r~ ~ .~~ .ff~,I:?r:~fitl"~U'r~, , i« 
same bneasIJe:B1i X,.t WUWe~¢'e::j(i" Lfrli 

, , ,.,; 'f, ")r\'I~f'I -J~q"P.~'d~')C"7j)1' 'iftl)lJL 

. Accordiniglyj.lthe ;~aiiilt!iiJlUJtlndrJei!elfl'i'i'diutS:1o:5 
g1uilty'correot' Hl:rllt\\vj1~iilfuti~.I=tifUi~ 
that theysh@uld"liIdl:i«.ptnid;(relitill . e~lI.i' 
the .sentence'on tM, baSi~i6:f<i'1l. HS,~~.~.. '.' .;.,~I!b:.'~I~\hjI 
consldefe'd ,mnd ,the'erlib!r.e neG1!)til~lI 
detel'tnilied"that<thesatne:'wlIs/ia . ". ~. i\'W 
andfact'arid.'sho.1ltld,be.iap]ni(jv$'dil· . , ~ 
of'gui1W;;and the,sentence;as,th#~it, liS' $~ 
were qa1futmed;.( Nemllow;J'.I" Steil~iiSl(\r$i~ 
and Kelso, J., concullring1.)., ", ,',ir:" "i9Yfrw 

, ' ~', .~; 

,6:., 'eT'8,fJi6'bI(2);.. MQM; ,:1lJCMJ"!\Jilll> ,ja»fIllw 
Offili'erItJ11Fl1t1i1i1'.·,'ll'o:··}1011oW,,·'tttll"I'PfoifMwn 
(}'iiil1~'!WII.S JtJllillfOl'ii 'IlJaw ·Ofi'lC(!i!) ')ErtI'ed( i Ii!f[N'IIt 
'Failllltblg~Htl! tltllitiru'etlilns·'J\J\d' In' Faililt~6 
Ilis~fbift'Oit 1II!lttil!dUle'ToBI!' ·FolloW~di'ln rviltq 
Inr«l>rlr S\!lItllnlfe;{JU'fn~~lla '$taMil' Iv .·iMrYM<ts(fitl; 
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CM- 421163, '28 :Alii/I.l-969. Conviction: un­
authorized absendiJQIii't.86), in' accord with 
plea. Sentence: TF and. Gne yr. 'CHL. . 

. . .A:lthou/th accused wa1:Vedrepresen1;ation by 
appeJla:tEi'det'erise"cllulf~e') '\'Iefore the COurt of 
Military'RevilhlJ,Ntlillo'f(!olirt found"that the 
i'eco~d refl~ctedteett~'fn' e~i'drs; two of which 
required cor:ree~f~ 'lIbtf8fl:'Accused wa'~ rep· 
rEisentedai' ti'la~')~Y~ 1ill'e '<h\ppdfritediiss!stant 
counsel, hilv!rig( c'6h§e~tea (In''tJliirecord to the 
ab~~hce'of the)~#Oirtt\!tl,ge~~~ecoillisel. Th~ 
III iN oflici!t, aitet pj;~~~I~ l!t!lyMilng accused of 
bis' rights, 'ltsl{edJt~~)ll1isfljf4i,\1jj'IWliiise counsel 
t)\e' fot1owirlll""{j't1~i!tioJlll:~\,Iij"you acted as 

. the accuser, investi&'\lA~~~t\Ileki~}()lltw' officer, 

.gF..,.)m .•.. em .. ~~x: .. ~f ~P?r;. ~rn.~'·~I~.,e~'1~fth .. e .. 
'. .f,' ~e,~j.ItJ(l!lll\) ImII,qaiiy;r.!i~ . ~ alffl1flij,t pt 
. ~p~ell.s. e. ~o. l/1l~~.t.,r~~.p.JP .. ~.;~~.')'RtJ e l\~.~1} ~.,e 

!\J\~ ,~o f)lrt1!er,,~n,qu~!\y, w~~1J I'- ,(I ;~t. \ .l~ 

.. 
Wft.·, ,t.te~.; t.he~Qvrt. ~qtlld .. t).i . .at.r;e .. J:r .. ~f!.~' .. JB·., 
cf~j{re f~r Genera! Court8.Ma~t~ql,pr.~~Mn e~ 
iU(,.f\.PR~J\dilf8a, . l\1:al)qal ~01;'c.9urt~~l\iar,tl.1I1) 
HAjte~, S, t~tfls,) q~~ '~J~<!)lires;trial ~<lullsel to 

··~Aqti.~t.jiiWI!~f)l~l) '·'rlftf1{',mem,gerQf thei defen~f~ 
~914,lWP~d ~l/:i~hf\}I·MD,\In~.' e. '.tc, , The Pfll ... ~cr. ib~d 
use of tl;equotea'~llngli;~~e,:ls not hmlted to 

,Instances where mo~e than one counsel repre· 
., ·_lJI1Wbh)9l1e~lIIi~d~'\ii!i. '(-01\ .• ar.e)' ,prese)il!l!., :The 
'·~QlIIltlatJllitiWlill).1p.\If'*1l\ the illlwofficel1er,l1,ed in 
iill0:it.ilfln.¢Iil%Ol1:<\Gtised'~. other. cGun!lel., 'within 
i"1m,d$~~~llhll;!ll~~Yi.: H'eweV8I',: since ,the 
11l1l!l:l\IJ)~I!li!Idll>s(jtll:.nQ' !h',ohibited::actroH 'by the 
),i~~ds:defense 'c@l/iJIlsel\ ,the court 
"~ttiIJ.ll!WllI!es,ultant. pnej uddce to ,accused .. 

'l·t!l)\l@r theinstruction:~s~t~o~;t~h!e,~!:~;~~~~~~i 
t 'w.llSit9l1i"OIDrWndel' i 'Wh~e!oo, it[mQ:lnlltJ:exam:ine 
'flw !<e't!Q~d!:flJtl'llstiltliM:'Pve1jiu'a~(!ei in "vlaw 0:11 

OJ 



"'f;' .. " 
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.' 

I 
tq.~1 ilIa.tllrs of the second instructiollal,defici· 
IlMiY.li!md the remedy whichitslcorrection·re· 
quwed .. I··'" 
iIFIl)~ljy •. the court noted that '~hehlstFuc. 

;~li~~'~~e:o;?t~~~~~. ~r~r~~!~~~~t:~e:.:~! 
~.p. ,~r.,t. mustb. eg.i.n WI" '.·th t.he). I.·.gh .. ee.·' .. ~1.ff~.';)!e~\I .. it~d .. ~y ~ub~aragraph 76,b(~) .If:a~~ d*'Pta. ,Crt. 
mg Umted States v. Johnson. j;. 'Ci.5!;tJ,M.A. 
436. 40 C.M.R. 148' (196l);id~[,.elit~1i o~9'19 
JALS 3). and United'State)!' iJ~'lSW£ClHl.k.''18 
U.s.CiM.A. 438. 40C.M.a. ., di. 
gested 69·19 ·JALS 4) • ,the, 

since" ,the.omissi@n a;~ou~n~t~e~d~' ili~~ military· due prOCeSS and 
eitror; ·it could not'be 
ment of the, sentence: but' 
andae1'ltence reheartng.,. 

The court found tile 
rect in Ia;w ,aud 
same ·ah0uld· be.,· 
gui,lty:w,el'e' affirmed .. 
\MQJ!I iln&oDr.e~trinhl\Wlll!llldt 
hearing>,I; till) ?ithe',', s ·e. 

States ,,,.['roM 
0.M,R", 88i'l(t~$jr-1.~ 

19 

peals indica;ted.tha;t the Whe.elererror could 
be fionprejudicill;l where .the matter, presented 
in mitigaWm, ,waa.·limitedand thecourtim. 
posed a Jenientaentence. However",becallse of 
the remedy requi,red by the second instruc· 
tional error. the~ourt fourid that' ifnee'd not 
decide this qadsti6n. . . ... " ...' . 

M.~.tif:l71Jf,~J~~i4~ '~~~~;~~i~:s~;t~9: 
19 JALS 3). the court held that the law of· 
ficer : erred ,~Y', .M~ /i?~~l,u,?tingtheco~!t. 
martial that It '~houla "v6te on proposed sen· 
tence I'beginning/with ·the) ltghtest.·~ and ,that 
reversal of the, csentell<le ,;"tliilr'efore. ,was, re. 
quired'~ "Iii, Jlh',::) '. ;,~, 

The court found the.fi.rid~~~~,:~t;:~§ilt~dQ1'~ 
~ect i!11~~an~ ,fact arid ~T,tE!i',1\'l!1~e~ ~h~~ t?~~ 
~i)ould be apwoved. The ,fi~4!~s~.,?f"g~rI~y: 
were affirmed. The court fO(llld the sentelllie 
incorrect in la~. and factartd'tMJ)!.~~f,W~s 
set asiqe.'.A rehearing was ordered QutIle 
sentenc~:. (~elso, J.; St~~~nB •. sl'I'~ria 'N'em,~ 
row. J .• concurring.) . . .. 

.. -,: ", Ii, 

8. (UCMJ art. 66(e» Errodn StaftJudge 
Advocate's Advice. Sulilst:alltlalily 
Rlghis Qf Accused. Tln.:ted 
CM418078.$ Se~ .. 1969. 
the panel 'fo~' 'K secolld . 
previous capacity, as a 

se~ aside certainf\nding~ ~~lli(~~~~1f!~~ . other findings. It· ' 

ordered a r~~jr~~~~~;'I~bl~ affirm,~d~JL11~lU!\' . of A 

~~c@:'~l 
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l'to accomplish the order of the Board 'of·'Re" 
view;" In his advice to the' Comm.anding' (ijen~ 
eral,Fortlieavenworth, the staff judge"ad. 
vacate, 'in pertinent 'part, advised as follows'! ' 

, . '! , . I " <" , ; ( : • :" , \., • ", ~ -, 

Y <;>,u ,!Ire !I\'thOl#~q to ;take li\ny one, of. the 
folJowlllg actIOns III thIS case: 

",,{;,,> ' ), 

a. ~efuseJ~ accept jUl,'.is~ictiorin.tl!~,ca,se 
and return It to theorlgllialconvenlhga\,­
thority, or , "' .. ",,' , .' .. " 

'b.Ord~r areh¢~~il\g,~~,t~thesente~c~ 
. . ,?ply P~, t~~ affl.rm,e,ihMpmgs of, guilty. . 

.' f • 

Citfngartfcle"\6.6 (e)" ,;UCMJ", and, United 
States v.' 'RoMif1is, 18' U.S.C:M.A.86,.Ai9 
C.M.R. 86 (1969, digested 69-2 JALS 3) "the 
cQurt found error in the staff juqgeadvo~ate's 
advice. NoticeablYinissing ~fom the advice 
w~s that a'i~ifd, ppti~n wa~avail!\bl:e :~?~n~ 
cOlrvellill~,a~th9~ity; llarie1y that ?f rr,a~pl,?$ 
~qeterWlllat~911 tha~~ .sertence re~ear!n.~ ~M 
11llpractlCa)Jle. f-eft, fo~ tile cll\1rt's c?nsI4e~p.; 
tion, then; was the"questiim' or w4ether'tfils 
error precluded 'affir~anc~ ofa(!cusea\fJJ§~h: 
tence or any part thereof. Thecourt'wii$'~~'li.: 
v:~llclld that it, didp"'i\ A~ 

;e:v~~i~o~~t·~V}~~ '.t::,t &~~j~y!t~§~'jf~~~~ 
f<ir~~i.(t:,! b'jjf" J.'~t~~r:, ~n •. im~o~t~~t:Rk,/tt" 
protept)on fpr.3n IIccu~~d.lt ~!l\!>rac~<i. t~e 
stat\l~or . ',dV. v., 'Qr: tJ\l.:~taff "jh.' 4!~e a ..• ~.YW t~ 
wh'ch t .1.t~~I,,,I<' X~Jli"j;ed . with ' ·~.e~'s.~"ii . I m\1s,~p l"l\l~0iJM!~!' .' .. ,.It.,, Pili 

;Ftf::~t~~:f.'J~t~.n.t.J.'~.ir.~::~t~11;t~~1~.'\~1. 
.... ", ,. "I"'" l'MTf'Ij('[illlllJ ''';'i\~1k 

tion o.n IIpp~al ,from' ilp, :?jl.l:t,rw se;::v:arUa~}lPr 
viction, TJnit~d' States v.', $rlluft~ ,'51 't\T;s,tJ.! 
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~,A, '101,)~ 9.i~H,.,1~1,:'q9'~*,5~f';~pt3tii(\I' 
light of these prLllclPles, the C~ul'¥ Itet~l t'Wa't 
~t'.wQuld,se\lm, .thllt: ;the, errOl'iJ~,~h!l,pVJl;'tl;tal . 
aq'l'iee ·~a.s l)jl$Ueh !I"chl!!ract~rJas,t<\fn~qlli~~ 
d!SIIPPllovalof, .tM:senieMe !~ithQut lUOIle.; Ifhe 
CQuJ/t ,found. ,]1.@jw~!lllr.thllt, it, need , not '~()i;thllt 
farf011;the il\'ecol'd)net1.tleti~hQtheJi f!l,ct;Qr~i ~~qn 
whlch:lll'e>j'Udlce;Jw~~ main,\t,eltt. ,}~t ' ,the., t~me . 
the: ponve!lll\g,;II\ltho~I!1i:V,;.1\E)~fl.p~,e~,the j ca~! fill' 
l'ehellll'lnlh::acJ!useddlf!:d, beenHn' ;co~ftin~~nt 
Der' lalmost\Qlii61'year fand, ;three ,months;, II:to1\lh 
over;: ;dUl'M1g,'thll')year he'!h~d ,)been' ,eohil.'Il-ed 

in the disciplinarY" barracks. his conduct; 
efficiency" Mld;!; attitude had' sOl'adically 
changed for the better that two of his "pris­
oner super!or~:'l pri,~,<l!'lr the rehearing that. he 
be restored tqi~}J,t*L 'the court thus found 
th~t jt~~sAe!irr,tb~Hf?e;,o,miss,on in the pre­
trill] a,9vlCe .W!ls,pl.leJ,Uq~cl!\1 because It was 
not, b~y?pd~l\e. t~~l~~:~t;~~ason to conclJlde, 
ant ,cpJ)C1ud!'ld. ',~P,l\.! Mhe Go~vening !luthprity. 
1llight haye puisl,lW,~, d\ff~rent course ofac.-
tipn, hlltfor the de~~~piv,l! ,a,dvice, . 

rHl'h:e !C@Jlrt dote~hiffued Ibh:at"!lo useful pur~ 
i)'(;)se would· 'be'.sevV;~'d.I(1!>y'~ovderi1'lg II second 
~ehearlng onsejJt~n~li\tlI1!rj .il\~hion ,thus result­
ec!l:lna convictl0n. w,\II!h' no"tlWntSh. ment .. united 
S~(J;te8 v. SpeUev; 'SllTl11St6il1l1:tkll S'(§8;;24!C.M,R. 
173(1957 ).'Tlre· fth\!lhll!lfi~'il\111H~~were af­
firmed, but the sentehC(ll~~WMUt\'a;$i'de\tr(~halk, 
S.J.; Collins and Folawn, J;J., c,oncurrin~.), 

, '" .,~,.,':,.',:, 1,1 -1::H',\:;r'jf,)")J;"i< 

'9.' (:l48e, MGM)'Aceuse'd'cSi AccompltClei'Wias 
Not Rendered incompetent'· As A .w~thessC(Ry 
The !Fact That H8'HadiA Prolll~lile Of ,Lenienl!f, 
For, Himself.'il'riaJ, (loJlnseHsi! oAtgumentDid 
NoH:lrejudiile AC'cUsed"Tinited,St(J;tes v. De~ 
Stefano! CiMi:'i:l2(J561!~!l29W,S'Qp.· 1969, 'Convic­
tion: wrongful possession of marihuanai'll>nd 

wrC!n~lll,.,.S.~I~;;g~!Jl,r.~. u. '.y,a .... ,(.,ar.t •• ~84~! Sen­
tence ... ~CJJItl?J1:Y'Ka ,; 'IJ,,~nd .TF .. , ., . 

. Accus~d~'lW'4\1~~'~' as~igntnent of errOr: 
urge.d thati<lili .. 'e ....... ,1iJd;t~~i!'bf guilty to thespec~" 
ftcatl~~Mjeiri't,t~I:Wi@~,tI.i1ln~fU'1 ·sale of,marl" 
huana be'l'lI'~e~d·;:l1~' the only testImony 
againstliitii)6\lJ~'tP¢flargewas incdmpetent, 
Accus'ed'sl''IlJi_~iifWIIB;' based'bnthefact 
that' thll"s&Pe~\#1ithess'agaj.nst him on that 
charge rwalP,\Ii',tii.~!t1fe'· & ',who; . Ml!()rding to· his 
te~~ilU()lliV"~" d l a",sil!'llep agreernen,t with, .the 

••.•.•• < I'llTl" fr"fj, t·,] , ''',.' .. , "\'t)1 'l~, 

;~~1~~,r~~~f~;~:t~~\~;:~t~~~wr~ 
~~~tl,m~I\¥.A~\~t IIJcc'l~ed., As,\q\ir;H!l\~~Il· 
ell" efJi!Wl !~h~,}!eQ.qr,d, dj~c'6s~d)~~t,t i!"~Yf}~~~ 
WII~1~J;a.~~9!NI)m~ I. to, .. th~!.: WJ:P,ll~£\lt~tlffJeiof 
rn!\ri1,~lj(llll(I,~S,,)1e,: ;Wa~. tl1~I.J1)wJllhl/o.~~ ~er'eof 
WO. tn. .l/{I' .. qll .. seq,!pPo. 1l.'OrQ& .. s~e* .. ,a'l1IDfth\I!'1:tllw),t.ltt .. ' al 
dlife/ililt::co.uns.lil; $;. testtfted,\tl!'l\!tMip~i,?r ro'M-
~!4~~&~,;tHidl; he .:Sllloke'~.)iti:)(m~j'j\ri!W c,il1!i1!iel 



~,'" I~,' 
who"stated'he might be able to "lighten"the 
sentence' ',ail, his cour,t.martial f01" wrongful 
possession'of marihuana which was scheduled 
to be tried the day following accused's trial. 
Hetestified further that a convening author· 
itf, (notihe one who acted in this case) and 
apparently the trial counsel "signed an agree. 
rl:tent, if I would plead guilty at ;Uy court· 
mithial and tell them everything about this 
case [accused's], that all confinemeI)t will be 
suspended." 

In rejecting accused's first assignment of 
er1'or, the court noted that it,is,asettled rule 
of evid,ence that an accomplice" whoiis other· 
wi~ecmnpetent to testify, ,is not ma,~e incom. 
petent, by the fact that he' has/!, 'pl;'Omise of 
immu,nity or leniency for hims~lf."W~at has 
disqualified such evidence ha,s! ~~r:n I\"llr,emise 
of immunity or leniency ext(jIJ~~.IJ,ilt, return 
for testifying falsely, or ina, tY~feicul~~! Way; 
i.e., not trut)lfully and fully; v.l:MI!a!Stq,~e8 v. 
Stoltz, t4'U.S;C:M.A';" ,461; "8;4 tC:'M;'E!:: ~41 
(1964). In this case, the.c4Il;fe!~ttiU~Il'I!0tl\.lng 
in'the agreement ofleniencp,il'I!1l'J,tb ~a,li:e S 
iI)cotnpetent as,!t witness: Tlt~;~9;h:tl id,und 
the fact that he 'Was to 'be' ~H\\a"I\:iI" i:l' C'<ldrt. 
martial on the followin'~ ;'d~f:' bill,l1\¥d&'u1lty 
thereat, and receive 'lell.iencY'if ,~t~/l~i!dto 
confinement did not, singularlY !6'r"Mll~'etl'v'i!lY, 
pl'.Q"lide any basis for "li\etermillil\2i "phatll'lIls 
telltimony was directed, in a parpi¢u>I1i~i4n/tn., 
I1Sll'"false or otherwise, or thath~'j\,"it~ic.em. 
p~)lfl~Ltq.!testifyother than to ,wh,Ilit,/il~ '~llew 
about the case.l, 

In his"MICt /tssignmellt of errer.!laCPuSed 
conten41lld' that the trial counsel unfajrll:\!prej· 
udicedi:~~:,!ill!~is closing, argume~ll,oI! ;;t~e 
m~rits ',~i'f~wlleargued that accllsed,~d,jUd 
be, founCli¥iIl!lrY\lecause the lfovernmen,tliad 
considered);/iXldl;t,the defense te~tim(mY! ,P,fJor 
to trial, in:ve~tj!¥ateCil :the case thoroughly, Mld 
nevertheless '\!)ro\l'ght accused te trial. . The 
court, howe~~r!Y,IHter examining th~ recQrd 
an~ after Pl~~jnffJ~ial.co~msel's argument in 
proJ,Jer jJr-,OSl?!l,jJ£IY,-~,·~.C!i:d" nO,t v,l,'ew, it a, S ,exten,d. 
in¥ . to ' whit, :F~~l~JWA~feI)s~ counsel tirgell 
was it~_e;(fect.WA~(:eWAf!i,~o!lnd that the IIrgu· I.' ment cOllJ,pl!l-i:n~d,o~r~~~,,in retort to th~, as·. 
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sertions by trial 'defense counsel that the ,pre· 
trialinvestigatien had not been conducted 
properly and that the government had been 
remiss in not following other investigative 
alt~rnativeS; Preclpitkted by the trial defense 
counsel, the retort was, in effect, that the 
pretrial' processes had been proper. The court 
noted that although argument Is to be based 
upon the evidence or reasonable 'inference 
therefrom, provocation often rellders innocu· 
ous reinarksniadeduring argument by the 
prosecutor which would otherwise tend to be 
prejudicial. United Stutes v. Doctor, 7 U.S.· 
C.M.A. 126, 21C.M:R.' 252 (1956). In view 
of,the statements by trial defense' counsel, 
the court did not find trial counsel's argument 
to be prejudiciai to accused. Next the court 
stated that even assuming that the complained 
of 'argument went beyond proper bounds, 
trial cQullsei'dld not object at the time the 
remarksw~re 'made,and thus accused waived 
his righdo assert the error on appeal. United 
Stutes v. Tioctor, supra. 'Furthermore, im­
mediatelY'fbHoWlng argument, the'law officer 
instructed the caurt that "the accused is to 
be preaumf)d innocent pftl;lE;charges against 
him and n~!t~er the fllctthat charges have 
been preferred' against' an accused nor the 
fact that such charges have been referred to 
thi,s court is any evidence of guilt." Accord· 
ingly, the, court held that the alleged error was 
withou,t merit. 

The findings of guilty' and the sentence, as 
approved, were affirmed. (Folawll, J;; Chalk, 
S.J., and Collins, J;, concUrring.) 

10.(73, 154a(4), MCM), , FI!-\lllre OfLI\W 
Officer To Instruct. SUI!- ,Spo\lte On The De, 
fense "Of Reasonable Mistake Of Fact Was 
Error. Vnite,d StroMs v. McDowe.ll, CM 420183" 
2 Sep, 19G9dilollv-iction: wrongful apprepria,., 
tioll ,of ,an autdtnobHe and presenting a false 
claim -'against' the United States (arts . .121 
and 182, ?reSpect!.vely), despite pleas. Sen· 
tence: ,F..$75 .per mo for 12 mos, one yr. CHL, 
and redE·I. The convening, authority ap· 
prov,ed, tbe, .finding of guilty as to the wrong· 
full!opprqN.iation,bllt ,\!isapprQ"led .the fi!)..\!. 
illg o£ guUty, as to the article 132 offense .. FIe 
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apPl'oved only so· much of the sentence as 
provided for Fl $75 per mo fOl'six mos, ~six 
mos CHL, and red E-l. 
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In this I/-ppeal accused~pnteI\ded' that.t4~ 
law officer erred to. his. substantial prej.lldice 
by failing to. ins.truct the court on tlw defense 
of reaso.nable mistake of fact. The re~ord re­
fleqted tpat accused, in his testimony 11~latjve 
to the wrongful appropriation charge,. indi­
catedthat he had been granted peIJniS~iQn to 
use thecal' involved in tl\e ch/\~~~ by one who 
was in .authority to grant sucl\,authori21l'tion. 
The permission was grllnt~d .by M .. Although 
accused knew M was· no.t the.owner Of th~ 
car, accused further te~ti,jied tl\at,ll( had toll! 
him that he (M»)lad.been. gh,en permission, 
by the o,wner to use th/l !~ar. M, in turn, gaXll, 
accused autl\ority,tc"use the. car. Neither;IIC" 
cused nQr the militaryauthQrities were lI-P.I~: 
to locate an indivi<lualnamed. M. Th,e 0:VVI\~rr, 
victim,. however, stated that he I\II(LQnc~: 
known an individllal named M, but had"nP,t 
seen him for approximately 20 rnon.ths.,: '.'t, .' 

The court lloted that although trial'/te', 
fellsecoullsel did not request an instr\ldtlort 
on the def,ense of mistake, it has con~i~~ritly; 
be.en held that wl\en an affirmative defense"I!i' 
reasonably raised 'bf the evidence, the l\liwl 
officer is requir~d, BUasponte; to instrWt' 
thereon. The fM o~ Whether it d~1~h~~irs 
reasonably raised is whether the recorli ~on~' 
tainssomeevidenc~. to which a jury l!lil1l1l'11It­
t~ch cre~it if ,it so desires. ,united St«,t,~~,.,@. 
Stmmelk;aer, 18 U.S,C.M.A. 406, ,40"Q,;M,,It, 
122 (1969, digested 69-18 JALS 2). The fact 
that the acc\lsed may be· the sole sOUlJce),ofIiR)s 
cOlltention Isof·no consequence. Unit~.d Sta;t'~8: 
Vi Remele, 18 U.S.C.M.A;617, SS ,C.lliUt,':i!,IiI\li 
(196S). Further, what weight, If 'any, ·is''ltOI 
be accorded,to'hls',testimoIlY'is .for'ibh~ me¢.; , 
bersof the' court"mlirtial 'to' determine,.l1nder" 
proper instructions. 'U1IJltetl States' v;' l&.ue:fZer.;, 
14U.S'.0.M.A. lS6, SSC.M'.R. S48;,·C1968),; 
Based on these pl'inciples,' thecourthElld 'th'8;t 
wh\!thllr"a~cusedhollestly believed he hltdthe 
authotlty to use the vehlc1eror wheth~J;I"M! 
h~d the 'necessary authority; 'was!a ''1l'll1ctWr 
which shOUld have been the subject' of' in: 

structions; In the instant case,such instruc­
tional guidance was required, sUa sponte, and 
the I'!l!W ·officer's failuve, to so instruct was 
error. 

, The court l).ext 'exatp.ined and rejected ac­
cused's claim that the court-martial was with­
out jurisdiction to'try him for the charged 
wrongful appropriatioll in ligl\t of O'Ca!w,.. 
han p. Parker, S95 U.S. 258 (1969, reported 
69-13 J ALS 1). The court' found the neces­
sary "service connection" in that the automo­
bi,le was owned by an active .duty' serviceman 
and was taken from an on"post, parking lot. 

The court found the findings of guilty and 
the sentence incorrect in law arid: fact alld the 
same were' set asidil. A rehearing' wis' oider­
ed. (Per curIam; before Steveris,S . .r.;Kelso 
and Nemrow, JJ.)" ' ... 

e, 

11. (70, lI:1CM; UCMJ art. 76) A~~/>Is~d's 
Plea Of, Guilty Was Provident. Nego~iateli. 
Plea Did Not Contravene Public Policy. Con­
vening Authority Complied With Terms Of 
Pretrial Agreement. United States v.Mogar- ~'0.'.1 
do, CM 420242, 10 Sep. 1969. C<;mvictiol).; V) 
willful dis()bedience of a superior officer (art. 
90), in accord with plea. Sentence; BCD and 
qne yr CliL. The convening aut:\lori~y ap-
proved the sentence. 

'i'he facts in this caserefleet'~ha:t' on"ll:' No­
vember 1968, the commanding gE!!lerM' of ac" 
cused's division approved"Mhused's offer· to 
plead guilty,which"proV!lIed!.'lill·· 'pertinent 
part; 

I further state'and:aftlr~:that'upon return 
to my, unit 'w~m"',ali:]l)'el:i<i):d of emergency 
,leave, 1. Wi.H, r. ,etll ... rlltrtP,.th .. e field .. and ,.endeavor 
;to p.' erfo,r.!.p. .. '. ;WY~I'.' HUla,rr. d. uties as direct. ed to the beato'f ... abIlIty. I offer to plead 
g'uHtyas:';dIl'Abft 1.(} 'above, . provided the 
Convell,i\1~.Ifk\'\\th6titY'wil1 suspend sll-mllch 
of my: BenueR<ie:,as,ex~eeds reduction ,to the 
lowesti~rit\$ted grade, and will grl\llitme 

. th~~~ j\~~:~~~ks emergency leave,.p,o visit 
my WI"~', . . . 

On~:[~H~n:lper 1968, accu~e4 . .!.)J;ed, ~~i1~y 
t? We c~ar&;~a~d specification ofwi,il~urjdis­
obed\en~~,~Ii(\ was sentenced to Bd6,ap~~~e. 
yrCHL:'OIi 10 November 1968, accuUii'.was 
granfed a' SO-day emergency: leave 'to' 'i'ettll!ri' _I 

I 



to. the United.,StM;es. Following the SO-day 
leave accused retuvned to his unit,ll'hereafter, 
witm1l! the,.:tn'llnth of Januaryll969j,it was 
allegedthatac¢used was absent without au­
thQrity, and wHlfully disobedient. 

On 9Februa~y 1969, purporte~lill~rsuant 
to article 72, UCMJ, a hearing" was held "to 
vacate ,suspension.!' On 14 ~,ebJ;'uary 1969, 
the ~olWlilal)ding general of ,a,cc,1IIi8d'ilhdiwision 
apPf9ved his llostctrial cOl)finenwnt.ldter hav­
ingbeeninfopmed by his staff ,j,uilg,el'adlV,@cate 
t4at accused "has broken J;tilu\promise to 
soldi~~ 4Y his unauthorized al/sences, and d,is­
obedien~e and refusal to perfof.!'l1<t1ljs',mllitary 
duties," ,',',', ,: j 

In this appeal, appellatedlifJjj~~, ~bunsel 
first contended that accused'sirireli!l~f'gililty 
was improvident. The record'6t tfl~( 'l\.pw­
ever,disclosed that the laW6ffic~f' 'ltaa'jilade 
a careful and complete inq,lii~yI:rt~lic¢r»hig 
the proVidence of accused's plea!'~hJ"I~W of­
ficerconcluded,. and the co\lHr'jj,)!lrg~d,:'tlilit 
accused 'fllIly tinderstoodthe .. m&~~'f¥fana 

. etfeet"6'f his. plea 'and enter~d':idl;~q l~)}r'~~l~ 
and voluntarily. ,1,.\ L., I" 

", iInl<th(jirli~stassignment of err~~?l!,~pe11ate 
d'e.fll,ll.'SIi. Ii~. Ci>~~~I.l\Il.S.O co.n. tended:!jMat(! ~\l~. ~.' go­
mateci' pl~¥lJ(!!f .~ililljjy'in return !fot')!'~%~iittij;(i~y 
ISavQ!" oilOI\~jla+,l!nM '!public policy'.ifi4e;X'~~\Wt 
foulld:, ,tlih\t:li~I).v\ltl",em~r'gency ·lea>Ve"Wlll!,·i t'he 
only; elenl'ent' 01\ ta\lcti~ed's side"'o¥ltth'e"arlW­
me.n. t, and. if. '. efuei'Ken~.y leave W:Jer~ e4\sl,~ri.lY 
bel1efit;£Fon\',lr1~~d~g:::g].\ilty, i\ls,.~t~Rfnent 
might have n)Qr.~tWeiiht; ·ltowell~l1",\thallffrst 
element of the,~et'r\ilh1iwtth· the> 'con>Vieifing 

a .. uth.or.lty w. a ... s;t.ot"iI~slliriN'~.~e .. ;.js~nt'~i!':'toa 
BCD and one, Yf ¢;~i',J~~1n~ tij~«~~W~to 
,the lowest enhsted,~llail'~BIf§'rj;1)e:jqril~g'~¥-Rt ,of 
,the sentence to beHeillll~1!l~lilwBiIll.c~ ~(llised 
was then serving in.the>fllt'lfdblo!flonly;llPilti~ate 

'E.2; the court' 'foulild; tJ!iJ;li\\th1$1, .pal!tl~o'fjflthe 
'agreement' was' Initselfi il'lgSherdti~"c~nc\eil~ion 

'b,~ the .. :CO. !1ve .. n ..•. i.l'l.,. g. '.,iiU1:h:. (\r.· .. i ... \iY,.:l ... ~n.'~(lf ... b~ .. ;,* .. til... to al,\9W the . a,d~lfiona) eme:r.;~e*r; ~\~)~«~~~~ed 
~o\ ,t4e . CQlJrt . ~o" R~' Jf·. all:Yt~in.1 ';~()f~Nity 

'wbic,h wfls· feqll~~~ed ~y aCCU~\!d,;,tmm\lW.,,\Ac­
cordingJy"t)1~,o()l\rt Jound,~p~)'f41~l!~t '\tlll\\gn­
ment of el\l'@r"to,be::w.ft)10ut,;merlt.:"i",;,,; " 
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IllJ"hisaecond,assignmentoi error accused 
colltelilded tbat the ,action of the'conVening 
autharity' inappr.oving the 'court.martial sen­
tence of a,bad-conduct discharge and confine­
ment at, hard labor for one year was a nullity 
because by the terms 'of t4e pretrial agree­
ment . the;. convening authority was to "sus­
pendso,·much'of,the sentence'as exceeds' re­
duction to.the lowest enlisted grade." Finally, 
accused argued that the 9 February 1.969 
proceedings "to vacate suspension" were a 
nulJitysince'theconvening authority did not 
takel1is action .unHI 19 March 1969 and in 
point of fact accused's sentence was never 
suspended, such as to ju'stlfy a vac~tion of 
the· suspension for any reason. The court re­
jected· the second and third assignments of 
errdr TOr the following reasons: Fol1~wing 
th~' trial; and in conforl1lity with the pretrial 
agreement; accused was granted leave 'and 
subseqiient)y allowed to return to his unit 
withqul:6ql,fftnerilent. The convening author­
ity never formally took action to suspend ac­
cus~d's senteii~e' as'agreed. The delay in 

" 'Y', I" " 1-,,1 I' I. , " 

formal suspension of the sentence was due in 
part, however, because of accused's miscon­
duct !titer' his' return' to active duty from 

( ;': , " 

emergency, .1eav,e. The cpljrt found. ,that this 
miscoll~llc,t; cq»~isi)n,. of five A WOVs, was 
contrary to ,accused's p\lrt o~ the pretrial 
agreement to. "endeavor to perform [his] mil­
itary duties to thlil best of 'Ibis] abilities." 
The c(mrtheld that.it was this misconduct by 
accused ,Which precipitlllted 'proceedings to 
vacate the suspension andf'sente'llce in accord­
ance with article '7'2(U~lMJ.'The 'court noted 
that although' theco'rl~Emlng: authority did . not 
take formal actLonto suspena' accused's sen­
tence,' he. ,did ,4oli!<Ilr I'fueagreementby,allow­
ing aceusedi,to dl!iilteemergency leave and re­
t'Utri' to'h!siUnithl'th:efteld upon·his return. 
The6linVeni'#lt"authHrity fully complied'With 
tl).~sjjirie:of,.ltheter'rns of thEl'pretria:l agree-'rnen.t. d::'. ;,1.1, " '/ ' . .' , .. 

, :: /:.'IJ'.:'I 

The findings of guilty an<i'. sentence' were 
~fllrmed.; v~estJirman,,,',C.J .. ;: .:K raimllr .and 
ReuiUardl .. :J,J,j; concurrjng.~ 
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12. (171, MCM) MAC\' Directive 37·6 Did 
Not' Punitively Apply To Accused InRis 'Pur­
chase Of Dollar Instruments. United State8 v. 
Benway CM 420976, 12 Sep. 1969. Convic­
tion: three specifications of violation of, a 
general regulation and two specifications of 
absence without leave (arts. 92 and 86, re­
spectively), in accord with pleas. Sentence: 
DD, TF, one yr CHL, and red E-!' 

On 12 August 1969, the Army CQ~rtof 
Military Review affirriled the, find\rgs irdJ;!ls 
case and modified the sentence to include' a 
BCD, TF, one yr CHL, and redE-,{'ln ,the 
instant decision, however, the' co.urt with­
drew its decision of 12 Au~ust and re~ersed 
accused's conviction for violation of a general 
regula,'tion. The court itoted that the three 
specificatiQns\lIleging violation'. of a gen~ral 
regulati.m asserted the unlawful purch!l!!6;,of 
over $200 in dollar instruments during qjjf~~­
ent specific months, in violation of paragrJ~ph 
38a, MACV Directive 37-6, entitled ·'F'in.an­
cial Administration Regulati~n of CUrreiter 
and Operation of Military Banking Facili­
ties." 

In' the. recent decision of United Stat~s'v. 
Baker, 18 U.S.C.M.A. -' -, 40' C.;M.R. -'''-' 
" "''',' I'"~ 'r 
(1969, digested 69-21 JALS 9), the Court Of 
Military Appeals, in construing a silrttlltVteg­
ulation, held that the regulation did not apply 
to an accused andconsequeiltfy' n\ver'sEH:l' his 
conviction. In 'this case, the court found 'that 
the rationale in Baker was' applicahleMld 'c'Oh­
cluded that the provisions, :allegedlyviollllted 
were directed to those concer·ned.M'M/h 'accom­
plishing currency transactionSj,and. did, .».ot 
punitively apply to accused~s:purchlilse;,pf 
dollar instruments. ' '.;., 

.. ,Accordingly, accused's couvictionf.or v·iola­
tion of·a general regulation was reyers!\d. 
The findings of guilty \1f ,being!l-bsent witAQ.llt 
leave were affirmed. Only. so much of t!),e .~ell­
tence as provided for BCD, TF, sjx ,months 
CHL, . and red E-1 were affirmed.' (PCer 

, ";.'{\1. 

curiam; before Porcella, S.J.; Bailey lind 
Hl\gopianj JJ.) 

IEditor?s Note: On 280ctolier 1969/(Dhe 
Judge Advocate General certified this Cl\se, ,to 

the Court of Military Appeals for review 
under article 67b '2), UGMJ. It was requested 
that action be. taken wIth respect to the fol­
lowing issue: "Was the OouTt of Military Re­
view correct inholding thllt MAOV Directive 
37-6 does not pUnitively apply to the appel­
lee's purchase of dollar instrhments ?"] 

,: , ' - ) 

13. (70b, 73, MCM) An Instruction Which 
Permits Court Members To Use A Withdrawn 
Guilty Plea' Is Patently Erroneous. OlherIn. 
structional' Errors Were Also Present. United 
States v. HolUe,CM 420727, 24 Sep; 19119. 
Conviction: accused was charged with Intent 
to coinmit murder;· and two counts of assault 
with a dangerous weapon. He pled guilty to 
assault and battery and guilty to one count 
of assault .with ,~,.Aangerous weapon. After 
both sides had;!>r,e~,ented their cases, the law 
officer, on his own .motion, withdrew accused's 
guilty pleas aJi!1.,r,n~\>~~d ,pleas of not guilty. 
Accused was.~\)lJ.n9 ,."IPjilty. of assault. with 
int.ent to cQmmit~6l),l,ntarY man~laughter and 
gllilty of one cqu:nt,)\l~')!\~~lIult With a danger- e .. 

I
'" 

ous weapon, Sel\t~%911: :pp,TF, five yrsCHL, 
and red E-!' 

Accused's ciaime\il,·\\lJ1I1Q.1' stemmed from the 
action of the ,hu~·'·'!i>ffl~~r,JJlJ.. withdrawing his 
guilty pleas ,!l-nd,!~:\lJ:>~liitAtinS' ,pleas. of not 
guilty. Whel\AheYmj!i~~,.tilo~~hecourt in­
,qui red as tQ;JIl~!FIl.\l~l,)lkR~9rrpt1Ug :the. change, 
the law offlce~I'~l\;p~~ijieJ):t part, stated: 

, '; "'0_,,<1 '(',)r":!."" '. ' ' 
[A]fter fiear1tig' the'~vidence I conclude 

· that thebl' if ji·'!t'tPis·sfie' , to be resolved by 
this c0urt"liTll:f tl1itt rese\ution is simply 

· this: YouihIWeYheara from the stand the 
accu~e~i~~f.'t~~,h .. the: fired the ~eapon. T~e 
reso)\\tlRI;1' .:1!ort':p~, made by this. court IS 
wheth~r'th:I~'t6fistftutes justification in so 
far"'asi;he')li!Jl'ft!lises charged. I've told you 

· what YIJttikinust' find and bear in inind <tHe 
burde)1:ns '11:1pOn the government in 'all."ve­
spe.ctsiit'l\pr<iye that lila was. not aqtin\!,in 
justil!~lIti'l'ln. Unless you find. thatpe. W\lS 
no~, IIGtin!!" in justification you JOust find 
nO .. S'I),\1t, J want.to reiterate t~e fact that 

. yoii( he(pr'4, ~i8 plea. Thi8 aa,mtts the fa~.t.8 
· 'bUtl1i>~fl'f''i admit the lack of fact, thlf~is 
· re&l1iMJf~ci'iminality: This is what YO\fWlU 

fin'd Jj~h'llnd those closed doors or'1l<'j1Hl.tld. 
(Emphasi's'added by the court.) . I): 



&\, .) 
.. T,he thr,ust of. accused's argmnel'lt ;regard. 

ing this instruction was that it Qllroneously 
permitted the court to consider his guilty 
pleas as establishing "the facts" of the shoot­
in&,. leaving the court6nly witl1,tM <'tetermi­
nation as to whether there wa~ !tju~~H1.catlon 
for his ~ctions: CltingUivitedS~t~rv~ purse. 
Hru;s.c.~.k6Z;' 36. C.M.R,21g't196il). the 
~ourt . agreed With . accused • 'apd!> He)\t 'tha:t'. an 
instructionwhlch permits tlie; coi'ttflli~mbers 
to usea:wi~ll:dtllWnguilty plea' '/s;'pat~ntly 
errontlon's'alldprecludes affi'rinal\c'e 'Of the 
convi'c~oi{ ';. "". ,t,,,, . . 

,i. ,: ',.':,' , " , ) II 

, Thll.qourt. went on to note anothev/ser!ous 
inlltrUQti(mal error which, affe~;\l!I<jl:;I\~us~d's 
cop.viction of assault with intllnt"tocommit 
vQluntary manslaughter. The.law,;QjfiC6f1s .in­
struction on this, pointwoulll OONI! 1l1l'IIIJ1~twd 
a finding of . guilty of assl\ul:ti' w.i.<~)j,;~:Il:teijct to 
COlJlmit .eitl;J.er murder 'ill) :vp)Mlktl\r~rma:n­
sll\ughterbJtsedon. an intenM9i41J.1U~P)8Wtev,oujj 
bodilyhlllrm.The court. cj~iIlilllWm4~e:cf,,stq,~e8 
v. Bwrnes. 5 U.S.C.M.A. 792. 19i.Q,Mj.JiI,.,,8.8 
(1955), held that such an instruction is prej-
ulitei!alfy erreneon's. ..>,..' . , " 

':Th. ~ .. c.q.;urt not.e. d".th.·.ai. it~'.~~fi(m.in. thl.S c.ase 
?l~~&~~~': o'f the. ~e~~ ,}o;. ~~~i~~ .whe~er the 
~~tPflsrcoun,sellll!pos~(\ it bmdmg wawej; on 
ijR~,'~. ~Q, ... , .py".~gre~illg t.o. r"e~mit the .,e sa~ .. court 
fo contInue on to final judgment aft~r .the 
gunt" pleas were withdr~wn.· . . 

,) d' f 

'!WIDh~M~11 .. ·a;o. f.' .. Il'u. iIty and. sen .. te.· .n.c. 8,;W. ~r~ .. '. ,8.: et ~R~1fIf;te a);il)~; .'YitS ordered.. ~ Ch!tl~i .S;J. ; 
QeruJt~~.W!l;.vn, JJ .• cQn~!lrr!ng.) \,i .. 

. CblJri'1t:l!ld 
:·'''i'''·'''.A'R. Parai~a,p~ 9' .... , 

TTMU.A, StaJtes 
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finenient "at· ,ha;rd labor ~o four years, but 
otherwise apt>rove<!l the sentence: . 

In this appeal. ,ac~useil;lOntended tha.t parae 
graph 18.1'. AR 600~50. Was illegal on its face 
and;co/isequently. di~obedi(mce of .it was 1)0 

offense ; that the LSD st>ecifications failed to 
state ,lin': 'o1il'ense,becwus(Pof : 'the failure to 
allege,aecusedls knowledge of. the proscriptive 
listings'ofthe> Secretary' of Health, 'Education. 
and Wel~llIre OIEW) ; artdthatthe LSD spec; 
ifications. were ip.dMdually subject to a maxi­
mum t>enalty illlcil:ld!:ng:.only .oneyear confine­
ment •. not two yellirS'.· ttsthe law!(jfficer inform­
ed:the'court.martial. .illlie eourtd'ound that its 
homing in UnitedStd,tes';v:'.Elwood • .. -
C;M.R '.- (1969. digested: 69 .. !l3 JALS 8). 
was disp'Ositive of-accused·s.· contentions. Ac­
cordingly,,:: the court found that: they lacked 
merit" ,)\; 

. In aJ~d'pp!rmejl~ala:ssignlJlentof error. ac­
cused assert~i\. that: paragraph 18.1. AR 600-
50;wa'B \ldJlbv'a'.'N'ilJies·"Mldillega;], becaueeon 
2 N ovemM,!\I.lJ968;!at the' time of .the alleged 
offenses; ltlie i'll'giuhttiolls 'af the 'SMretary' of 
HEW pei'ta!:ni~:Q-'i.lto' '~M'd~ug 'ar "slibstance 
"LSD"':wetij"ho''1Cingelk lne'fi'ect. 'The Murt 
disllgreed.' ·f, :: .' ,. 

<,' • , .' 

Accused relledqn foot~ote.3 of the Elwood 
01>inlol-)/ :J'»,e¥~;'W~, co~~~ .~ote.d. the.~oJl~'Ning.: 
Par~grltPR t~:t ,was ad~ed tq A,R .. 609150 py 
ChitP~e2!~ated 15Mlty 196~.Qn~ ,April 
19Q8.~e&f.!(anizationpjan No., 1.'of, 19118. be­
came.efl'~~tive. aM. iJ,1,.~~rtji.!~ilt.pa~~" di­
v.'. esfeq 'the Secretary of H)!JW b'f his p.ower t. o. 

,"', I : '~', .,:. ,: I, ''(If,,'''j''iI'n I, ".'" '.,' 

d.e .. ~ .. i.gha, .... ,te .. d ...• ~n~e.!r,o.u~WdrPi .. fI.' ~.'.' .•... aD,d ..... ,tra .. ,n?ferred 
thIS f\ll\ct,Io\1"tp,,~Jte .Rpr~!'lu of ,Nltrcoflcs and 
Dangerous 'Drugs" h~aded by it director' ap~ 
pointed by the 'Attorney General. Thereafter. 
thEid'i1'ect6~fH61f".ltlli;i1PBureau·· promuJll'ated a 
tt~Wl'6h"tl'll~I'~ieW(\'~tl'Ve:8 October 11:'968;: which 
c6Tt1mft@ll'ill~p,pe'~i!i\a1ft61l8" t>1'eViOuslY 'ptolntll­
~tetllj~>6:W~"!!li!er'e't'!iryof HEW'With,theregi 
\iilt1li0Ils;i~'~e'!lfor!lietlBtlreati"<:\'f Nlit·cotics. 
1W1!JiWIif~1i.~eVer;'1lhelM\i¥t)iljso·:Stttted·,that 
tli~ ;i1.!llfJ8fi'ga!lfzittibn 'Phl,rii :d1/1itinat; 'ipli'O" facto, 
in,;:iUitImw'the'theti'ekWftgatleglilMiens oIf' <the 
Sec'fil'bhii'Y"! (Ii' ' NEW' t>e'f!tiaiin~rtli' . 'to. "C\'anget<6'tls 
d¥fi~s.'!r~tlB.h 'tile" l'gfl!j;e'llce~{: 'itt"patlal!'l'aph 
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In the instantlease·.the CouTt;co:nelude~Hhat 
theprovisipnsJ df, pa!l'agraph ',];8;l,were,;liot 
rendered lUegllh liy" the, .Re0rgaIliizaiilln:: lilIan'. 
As, a rrtMter.Gi:laNv;,by virtue@f the;)Illal!), 'the 
f. u n c t i ,0 il"'Df, "desligrrating'I·'hal1ucimiglln.ic 
drugs'r,wasdeemed trans~eIl'VIlcl:1 ftom the ,Sec' 
retary: of NNW to tile Atto1tne~"General,.[,he 
courMioted that the flltit throb 1!>arll;graph ·:t8ll, 
AR 600.50, lIas"not:been\,chatiged ,to:veH'eot 
the new, r'egulatbry"ag~nc!~1'1B of no ~oi1B~ 
quence. The :si'gnLHbam'~cfurwaB that' wheR 
accused committelL, the.i:>:ffiense'" allegedj! :the 
possession and ,transfer of LSD on 2 Ndvem, 
b~r 19~~, LSR,:fIl~I.~e.~ig~!I~~d. bY.,l:Ipp~i~f!Jble 
t;~g;\II~tlon~ .~~ ~JI~),f;\lCW(l~em.c~li\Ig .. " ,i'."il") 
. "AccQrdinglY,·,phe"~Qurt,, ;fQ\lndl:the fi.in.4lj~gfj 
pE·gUjlty'. and the. sentence,aB: apnlio)\fl,§lV1b~ 
propel,;a\lthoritiY',cor~llctin. ,1\l'W a.l1<i1~M~l~nd 
<i1etlWmined, that ,tbey ,should be; apprQl\edN';I,lb~ 
find,Lngs 9f . g\1ilty and, ,the. ,sentence;.;weveP.I\II' 
firmed. (Nemrow, .J.; Stevens,S.J., ll;udl15iWl\Q, 
J., concurring.) 

. " . .: 

i •.. Inft~j~:~~~·~);,',th~;(G~~;:~~~tl;{.~~~~~~ 
P.hll-hth~ ; ~\1;w' ,9mllll~ jElt-neil' 1 i)l.r:l\i~ {~lljl!jj;}ffi~tW~~ 
.Ql1f~~e~Q'~f ,W,illrjVi:$M (. t\l~ ,pO\\rt 'il11lnwMM 
tll!1-tt\l~Y!ll'~h Q\I\l\ilII/PlI-Y 1# MJ~ , ~Jltie~~~6\liJttJ9!ij).~ 
()j)~pl'i(,ltjWl t,b..at\M'M,~ull§\1,q"~pt'i~!l1lW>%j;fl:lltl'lllH 
l>,fllWhi,Q.h'flJi~'d[Il<!lllli~l!l'IJdWl?'I"l(\.st/l-l\\Is. \~\l.t\*j~!\I 
., ,~,,:r'( 1;1!\!l:,IIl\\; h(!)'ffi4elfi§I1'tl\\llllh&Y~! .a,qY,i.Md~. 
q~1,Wit. to'P,<ilw.JI~\lis.rll~l'I,)thll{'l!uq~~q!Hmt: !f911i 
:Y~\lj)jQP, )jl,eCIl;U~lIt;<i>1i )Phll,'IlOWl!~,IlrdjMpq.~i1tig\l)'~ 
IIQW\~llctl!l .,.se.q\l nll:"II~§!i81l~e!\\tlJof. f, ~mor , "bll'l!7 

ever,.·the ,COI:la1t",didn:ot ,deoide the'questio:n' of 
whether ',ovnot, ,1II\e, . law ,officer's "error: . was 
harmless,i ""H:, "", If . ,. '.": 

, j" .. < i : ,. !', r:/ J.: 'I' 'ift -j :} i: J i, 1,1 '." .,;, : .. rl\ Ale ,~~90n!l.,!I!lJ!i!fp.mf,Jlt of, errqr a~Fu~~4 
q~nten4~!l, ,thllt)M,,~yep~ which led tR),l\6 
dis~oyery rt .~Qp,tr:IfP~l1d, jn hi~ ,.\oCke/,:" ,II-h 
t!JOug-4)II~eIed, ~;,no,r~w hea1t\1 ,lI:n4:;!lIljf~tr 
i,llSIl~(;tlon,wl\~" ~ni"',~~I.ity:, a, ~ear~h, ~~rc.;im) 
il)l)l.,\lj;tivitr:,),,:ai~J I)~t¥:¥m~nt qpnti»u~q ,~l!at 
~plj,~rtproba~l~ c!l'H~~~ ~pAcr. :W1:I!l, nQt~:q0'Yn 
I,lhth,is 'Ca.~~, tl\\\, ~ell<l'lI~:· ;wa~ Illegal 1:I;n4,the 
fruits of the se.arch were therefor,e .,llot,adC 

missible in evidence. In Jig-ht of the admission 
hi' ,evidence' of th'e"i't<rti1lSu of the search','the 
UQul'i' was 'urge'Cl' to'~EI1!rallide 'the ftndiiIgs and 
iiel1tence and 'order' '1lhe cll.ltvge,dismissed. Ap. 
pellate'G'overnnH!ritMa!l!lslIi responded that 
tM' icontraband l\'l"asilllu0'O'er'ecl"iIl' the 'cou1'$e 
bfa' normal health" aM vr!l\lfety inspectIon; 
Till!! inspection, theY"\lontended; :a<uthorilled 
byaccuiled's' commandlhg"bffic~r;was Ii r\!lglti' 
!'nate 'exercise of his authorlliiy"te inspectithts 
(iommairtd. . ') , ., ;;:" 

From the foregoing, it Wll~ a)jl,)?ar,elltit.,?,J;llll 
It to .inql~ire 



in tlliiibaseatba:h the C6ui-t,8!f.t~I'1ia '''My: 
thorougJi' 'revihvOi' 'the recor'd';'foliill:lthat 
theteWas aii. 'appe'ai'lilrlCe' of ~h'el:utili':i\\hon (i'f 
the"so-can~d "shillt~a:oiWn'" fijn\ljj~e't!lot{ a~ a 
vShlc]ef6r :l'e'iltlll'i'tl'g')'(J)\l,t ev'i\!iel'l~Ii:I(jli iOlllm'inM 
activity, I'l1!' othsvJ3#01Tds, 'd111'allpeare'd"tb the 
court that ,theJ~v'!!ntJ Which~I;!,:td)~heJdiscovery 
ofmlirjhuanaJin'allcllij$d'i!:il:Q~.k~)1(WMla ~~Dch, 
as, delln~!l"in(,i,@1JD.~'!i8'WPr%t.(rl'~~h\l:\,,"tl\~ri ".an 
inspe~ti9l'\v:F;H#~1j~rmw-e,)j!!'nl¥t,~r!P!hi~~Jtl\l:\hsh 
Prnbo hjec';lI.p t"Qrefor""whtl1N .r,"nNer·,tlle 

·,-1'(, 'ft!, ,{} -:rn"'n1:,I't .. ., ""'-olj,'\(' tff; TO" ~n It", • 

se~llCl\(~]l~~,\I,h§!n~, the, ,~nll t~, t~~l~ot H}:~!1PllS,-: 
~i l~J)i~~P;.~vlde~c~:, L ',",,"; '}:nl) h:;,/ir"'_'J'1 .'.:!~.) 

,Ai!te!l:o:ftnding the, appearancefl.ii)f ba()s~,arch; 
rather than an inspection, the court !Was 
faced with the critical question of whether 
the ,l'llcOJld,wat"ranted dismi8s~, 01l;Itlt$!(ct1ia:r:ge. 
In .this.conl\fedtioB" .it, 'WaS'11ll:~~~. tb~!tl'hvl 
defense counsel interposed no objectl'i'jJll!to 
the aqmissibility, of the evidentiary matter 
which stemmed from the diSC'overY":'ot"con­
trapand fO)lnd in accused's loc~I}~'('~~Iil\4i~ 
he affirmatively urge the lawo'fltce:tl" ¥'ihOla 
an out-of-court inquiry reg1ird!1\,g\:thIlJtlglill~y' 
of"j;he sealt"Clr and seizure. ~~~~f!ifuMions, 
noted the 'court, necessarily gave rise Vlf6Ia6n­
sideration<of·the applicability, of. tb!)) ®o:li$le 
of ,waiver.! , - " , ,~\ :.':,l'J h'i~rn 

<:)rdinarily, an error occurriili:a.~thi~'t;ili!l:1 
mtlB~ pe Clilled to the attentiQnl'o~Pj;W,J~~al 

CQU,'~,t,' i,norder to; b~ reviem"e,d. ,1;),;lJf,"'~~~1. 
UiJ1ij!ed St*s v. Marttnez, 16, ;tM!:.\<J,~~LJl:O, 
?~' Q,¥.n. J9,6 (19,6?). ~ne of ~I)\lbl!s~~.r~a~, 
s6\l:'s1'P,l' tWewaiver rule, IS that If' ~W&l!IilnrfS 
nitil'/e Y~t\Mei trial,evidence mtgh'tlJbaAiRtro­
dtl&e:~'by It'he prosecution to shm"Jt\lIlii)l:the 
SElIW,Clli"IQ't1~t. seizur,e" was legaLil1~~}ilkT»i}ed 
S~tes OO~ldf M~]i~ary Appe!l:ls" j'!1;,itli\;~"'rliY 
decisions). enuli:ciated the basicprmclptesHalid 
~ui\leltmw1!t ~\!>l.\'ed·te~tidingrtibe 1W~I~er 
db(ltl'in~.o~~~w.:!:S:t!We8'! V).r1 ~a8U6,o,/jl;nl 
l$.iil. C\M:t41o,~!Ji!IIj@;l\l';\iR" r112· (J.951),;, theGDunt, 
in' ildo,p:bing;~I:tiedloo!:brule.!quoted, jllCt~)i),Ili¥I\' 
1)('ij\rQm,~eMij~~~h,m."U(Yb;,p~q,)~#M; 
17/J F.2d~(trllA:~) ",'In, S~ith, the pO,urt 
stlitea IM'IP ,eW_pul """:1,,,.,,,,.,, 
"':"',";"',', 'lOOt 19q 89iJlH '(h"h,IW\,' "", ',:',::; 

, The admi~InQlilmlllt!J.lli_~~!lVh~hllll, !tIl, 
pellate court

v 'Wi!1 no'f"'ci5hSfaer' mlitars 
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'Whichl, 'ate" ;li.l1eged:as E!rl'tlr; for, ·the ,fitat 
; "time: o'l! 'af\'pell!li" and, this :isr!trueof, ;crimina] 
, "as, "we,ll: jjI~" II>lvil "cases, "If ow,e'!J~,r "an,e!l'O~p~ 
',' tim/< ,f}fl!lP~",f'(1o II![irp.ina, 100;,8e8, ','/fh, , er,ethe 0;,'-

liiged error would re8ult tn Ii man~fest mts­
"carr'l'd}g'{lbf'J'ilsliiie,orwQu/d' J"siirilius!y 'af­
"'feet'the f'aJinoness{ integrity, 'or ''Public rep'/);. 
, ti1lti:O'I!iof·,jllililoil1li: p1'Qoeedings/' (,idat 184) 

(Emphasis; llllPplie<il by the ,court,),: 

The , u~!\,ill:~W, of" a,.\!lle],la~7' d~feJ1s~ : c~un~el 
aSide 'the coiiH:kta:~dtlia't .itha.salway~ peen 
its, cdst6rri:'~a:~tib'a~~i)yih' ca~es:of serious ot-
£eJ1~,~s'!l1V9,lyin~ ~~~~t!~~ti?,P~IGi~~f~I}?,~h~~~ 
tll~,r~~()rd, c~~~f~ll,:Y)0f.,erroLpreJ~~I~lal ,tq 
accused, although not urge(1 at tile, tr~al 
forum. In this case, the court held that it was 
reluc!apl"tq, di~o,~~ pf aS~:V~e~:s:,cQ~~eptiol)s 
by hiVoking the doctririe of waiver. :1'h~ ~ourt 
again noted that the record before1t, when 
vjew.e41M! (~t~, I ~nt~etr" ,c>\1rtl\il.\lyse,rv~d; to 
raise,.t4,~{8i1\\~ qtllll]l\Wfu:l ~lla~0Ji\,and ,s~,zure. 
The ,l\llllrCe!lnoj iW~9nnat,ioQ.:, upon, ,w;hi~h this 
C()n.<:\l\~i@ :W~I\"1~MeqJ" wep~, !lI\laiJ!l:bllll!<nd 
known to ~1ll!~B!ll(1Vf; lVh-~ rtria]rleY·~l. ~\)!l,.court 
also noted that it had been tmable to ascertain 
froln the ~ii~~rid:iw..1'l\i"'ffhe(is$u:e! W!l~ not'raised 
at the ti'11!<1 'levell' By JaIlPlioprilateilC'jb&ecttons'or 
a requeSv il1o't !l1t'(fui;li6fue'o'(illt'lnqu!l'y.'WhHe 
the courti hi:!~lll!lte'd1'te 'speculllte;Hlistated·that 
it Wil:s entWiily.' wiltihln' the reaihtr of 'pi:oba:bil. 
Ity thltt SullhJ a1tt'irtqutl'Y''Wo\1]d'hlive been; til 
the distinctla.d#an~a~ otithe at!eused;: tphere. 
fore . cogent argu~ent~ could be made, that 
aecJsed\ .'ha/!, not ' bee~viel'l'l ~e\'lre!~nte/! and. 
1Ic,\iorge.d aJai~hea~iP'g !!htp~ t~i,~J\7i'feLIn 
th,e, ~~~jrclmist~jl,·, C~~I,"":t.&.~"q~,r,~;lJp",!}l,, :fP,",'!!,t ;AP~!,i,:" 
Ylf~iq,nqr,fh~, q<,>c~nl!~ Ht.\Jl'f-~Y~r,~(lU1d b~ ~n: 
al=ip~o~r,l~,~~" .,\, '.-;.; (-i~'}H) (,:211" f,' 

" lin' disPdSlnl!'ioi\,.tl!ililoa~e;)thl!"courti 'mMe it 
clellr;th!lMtrd.ld tllilt''!Illllpovt:to reach or' decide 
th'& "<I Il'Ilstj(llf' )COlllle!l\\i'f!W'Jthe')a'dmdssibiltty,!o~ 
the i 'd@nt¥til~!tlltj.\\~n'a'(!j~red'i'R( rthe 1 ,<101l1!ilse' 'of 
What" W,lIs (\lIll~r$'4"\.I. nbl'ma;]o}lsha:kedbw,n", ,In:­
Spedtt0h.;lll~)~t\l\Id<1'Y (Wail 'limiltl1d to detevmim~ 
Wh'~,'lIffit_!lJiw¢lllib]eHtll' c'ounseI,at t the 
tVilllr)~\:'fs!l1!t~!iJt6''rll<ise 'the ,illSue ,of: lIle-gallty 
of ,the, :sjlar,ch and ,sei~u~e. The court found 
that they were sufficient to raise the issue. 
'1'1f~til~f!hesno'E'1ta:'¢itrg 1:\e~1t rlirsetl'at the trial 
yJvijl"Il.1!d IW'ljtisll1(!e 't1i"theiJl(CI\used',"thecl)l1i>t 
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noted that. the .case w,Quld, ordinarily,.\le')1e­
manded for a rehearing, limited to the, s.ear.ch 
and seizure issue. However, since ·the'Secl'e­
tary of the Army had remitted the unexeciited 
portion.of accused'ssen,tence and acc~sed ;had 
been restored to duty; the court found. no 
useful purpose would be served by directing 
further proceedillgs" in this case. 

In light of the forelfoing considerations; the 
court f()un,dth~i1ridihgs of guilty and~h~ s~n~ 
tence i'ncorre.ct in law., Thechafge',and its 
specification )Vere Qrdered dismissed,'(BaiIey, 
J.; Porcella, S.J' .• and Hagqpian,.' .t:,concui'­
ring.) . .. . (Ii .' . . , 

1. Approvedfo11;eitu);esof' ~91.00 perl!Wnth 
for enlisted man' witb'less' than' two years"S'l!i'~ 
vice reduced to IIlWil$t'enlisted grade'heidtlj{l 
cessive. TJ:A'6 re'dtited'fot'feiture to' $78(00' 
per month. JActV'lT'SipCM 1969/227;" "",~{r, 

2 •. The pre,llid~I)~"of,1li sp.eciaLcourt,.ma,llj;iai 
informe<\ ,accused 'of his Article. 8Sb l'iiMII! 110. 
counsel from ,a 'prepared form which'),~Pl!Qn", 
eously. I;Il)1itte<Lthe,accused'.s ,right, to,· ,!!Ill;. '<\1" 
fended,by civ*U8)}·,C(;)\linsel.at hisoWl!<e)q~~1iIs~.: 
Thismisadvice, lIesplted in setting" asi<llu·the 
conviction. JAGVJl rSPCM1969/S8J.,, "if, ,;r' 

, "", :.:.::".! " ' :'.~-ll.>,:l ~'." ';:! ;,1 
V. MISCELLA~IilO,uS M;lLITARYJ!Ul3iJ,W;Ji\., 

1. ~litaI:~ Judge ~emol'andtim ~lii\lll~£ 

;!o:r~e~~:~!~~R~~~~~~~;~d:r ~~~~dl~~ 
75c, MCM, 1969 (Rev.) and paragt:apR~:~k 
AR 27 ·10y :a:c<,!UII't-mal'tial constitute\! ,will)): 'a 
military. jrUdge may: ,pvoper Iy consider :!infi;>,r, 
mati!)n fi1<'!:m!l:b1ii.e\.accusedlspersonnel,rllco~ 
reflecting'. his'paste0ndllct,an<\,PElt'fQr,mlllnl\$, 
'Fhe military judg'e,is"tI;> determinewhat"in, 
fOl1maiion is frEilllvlinttO:S.ellj;encing ,ll!nd,,04j:l: 
the tl'iaLis. befolle,a·.eou~lwi,th'l)1embers,:lwh~ 
informlition .Is· to ,be .presentedwtQ the mallt-
bers. j\"H" d"'I.'.' '.', '''\:(\ 

'. ',_' '. :')fW I'· .': h,:i': 
.Sevl!rallrecord~ a( tria~ b~~O~'~i ;a!l1ilj'~lIj:>f 

jwigll ajonehaye,.been reCllived ;rec~l).1i~ 

wl:tichindicate ,that th.e ~\ldge, considered in· 
formation fromtl:te a,CCUSIl\!'s., P,ersonneI. rec,­
ords which wasno~. in~Ju~\ld, in; th~ record of 
trial. Altl:tough the ,l1l:anllaL, ;md, the above­
ci.ted regulatien may ap.!il~l;'; IlIlllJ.biguous, .jtis 
clear that for properappeHate'l'evieiW all mat­
ters considered by the miUtary judge) or mem· 
bersof the court in arriving at 'a sentence 
must be made a part of the record; According.. 
Iy, all information so cOlJsidered, whether, in 
the f,drm of an origfnaldobument or alJ au­
thenticated copy or' sUfum'ary, shOuld be for­
mally received into evidence and attached to 
the record as aneKhibit. JAGVP, 20 Nov. 
1969. 

2. MOllthly Avel'8g.e:: Court·Martiai Rates 
Per 1000 Averageyl8trength" July-September 
1969. 

General Speoial Sum1nMY 
iOM OM ,'OM 

ARMY-WIDE .14 2.54 .78 

CONUS (Excluding 
ARADCOl\i) .20 S.77 .97 

MDW .OS .17 .04 
First US Army .18 4.10,' , 

M2! 
Third US Army .20 S.S1.("'! "'162 
Fourth US Army .27, 8·f1!L,iI,> .• :1·7 
Fifth US Army: .. 2.4", ~1'IrJ '" 1 .. 1S. 
Sixth US Army :'d20):- 'I.S,1,() 1.660'. 
USARADCOM' ,;,\·~1 .. "'91'''' '~' . ;06 

OVERSEAS 
.;') "l ()~jj; i Y ;'; ):, 

,,:07.., p5. .46 
, ,. ,t , ,;. 

USA, Alaska I ''<;:1 ';i..,.: - 1.81 .64 
. USA, Farces Sd. Gnid. -- .70 lAO 
.' 'USARE't'J'R .07 .91 .S4 

PaCific 'Xr&N:i,'i!; .07 1,24 .48 
'i .. \i, 'j ':fq; :H! " ' 

,N Qte ;: t4lb,'i'NliltigUr~sllepresent geographical 
area~ .undeID1the, jurisdiction of the commMlds 
an:d,aref,basM·on' average number of person· 
ner o'll'Ltluty,'wit1ii.in those . areas, excepting 
A:N;lftiOI!JM' 'personnel.· ;tAG VU, '2J))eci' 1969.· 
J'T';" i ")1';1 r,;",,\ (, 

3. Nonjudicial PunillhmelltM:onihlfr AYl!!'r 
age And Quarterly Rates Per 1000 Average 
Si~etlgth,' Jult·Septelittie~''1969.'ir . 
;: ;-'''j' " ' '-, ,,' .,,', .,':' ',: .:,P~)'(l 

e 
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Monthly Average 
Rate8 

ARMY-WIDE 17.07 

CONUS (Excluding 
ARADCOM 

MDW 
First US Army 
Thh'd US Army 
Fourth US Army 
Fifth US Army 
Sixth US Army 
USARADCOM 

OVERSEAS 

USA, Alaska 
USA, Forces So. Cmd 
USAREUR 
Pacific Area 

19.40 

2;77 
17.52 
18.67 
20.18 
20.88 
25.06 
10.14 

14.48 

14.84 
18.57 
14.08 
14.67 

Quarterly 
Ratcs 

51.20 

58.21 

8.82 
52.55 
56.00 
60.58 
61.15 
75.19 
80.48 

48.45 

44.51 
40.70 
42.09 
44.00 

Note: Above figures represent geographical 
areas under the jurisdiction of the commands 
and are· based on average number of person­
nel on duty within those areas, excepting 
ARADCOM personnel. JAGVU, 2 Dec. 1969. 

VI. MISCELLANEOUS. 

1. Instructor Positions At United States 
Military Academy. Because of an increase in 
the size of the Corps of Cadets, several new 
teaching positions will be created during the 
summer of 1970 in the Department of Law, 
United States Military Academy, West Point, 
New York. Interested .JAGC officers are en­
couraged to correspond directly with: Career 
Management Office, Office of The Judge Ad­
vocate General, ATTN: MAJ Watkins, Wash­
ington, D. C. 20810 .. Applicants should be in 
the grade of Captain or Major with a mini­
mum of 12-24 months active duty service. 
JAGC, 2 Dec. 1969. 

2. Articles Of Interest To Judge Advocates. 

Rishe, U.C.C. Brief No. 12: The Effect of 
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Inspection Under Government Contract8 and 
the U.C.C. 15 Prac. Law 75 (1969). Copies 
may be obtained from The .Practical Lawyer, 
4025 Chestnut Street, Philadelphia, Pennsyl­
vania 19104. 

Whipple, Talk Show Talks About World 
Peace, 55 A.B.A.J. 1060 (1969). Copies may 
be obtained from the American Bar Associa­
tion, 1155 East 60th Street, Chicago, Illinois 
60687. 

COll1ment, Civilian Court Review of Court­
Martial Adjudications, 69 Colum. L. Rev. 1259 
(1969). Copies may be obtained from the Ed­
itorial Offices, Columbia Law Review, 485 
West 116th Street, New York, New York, 
10027. 

BY ORDER OF THE SECRETARY OF THE 
ARMY: 

Official: 

W. C. WESTMORELAND 
General, United States Army 

Chief of Staff 

KENNETH G. WICKHAM 
Major General, United States Army 

The Adjutant General 

The digest topic and section number sys­
tem employed herein in keying other than 
military justice matters is part of the copy­
righted digest system used by the Lawyers 
Co-operative Publishing Company in Dig. 
Ops. JAG, CMR, and USCMA volumes and is 
used with that comp!lny's permission. 
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