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JUDGE ADVOCATE 'LE’GAL SERv'ICE#

Thls issue contams op1n10ns and other

: matenal in the fol]omng categorles

I.. New General Ofﬁcers

I, Opmlons of the U. 8. Court of Mllltary
Appeals

III Court of M111tary Revxew Declslons _
IV"TJA,G Aetlons Under Articlei 69 UCMJ
V. Mlscellaneous M111tary Justice‘ i _v;\;_..J S

VI ,Mlsc@,llaneops

_NF,{RAL OFFICERS

" The nomititions of Genera1 Ge 'i"ge 8.
Prugh,” Jr., Jhdgé Advocate, Héadd artérs,
USAREU‘R"a*hd Seventh Afniy, ‘shid"“Cblohel
Biucs e ‘Babbitt, Asgistant” Tidé Wdvodate
General for Civil Law, for appoiri‘eﬂ{shtéto ‘the
grade of Brigadier General. were.: confirmed
by khe’ Senate. General Prugh fway istbiidted
on 1 November 1969 and’ Go’lﬁnJ r Hmtt’
DEQmotion, is expected shortly.. Biggraphical
s}cgtgl}es of. hptp nominees. follow

Goleral ‘Gedrire' 3! Prugh; Jr. Gene‘fal Pi‘ﬁg’h
Wﬂ?ﬁ Ppdm Notfolk, Vli‘gima, in - 1926, “me
gratitidtewifroty thé Univérdity ot CaliTbthitel
at"Béfkeldy' i 199 dhd Hastings ‘Colleﬁé‘ bt
LaW! (W sSHRPrahelscd i 1948 ; ah 1w~1963-
received A MaRter bR dégreé"fi“onl Gedi‘ge'

Washih@tﬁﬁ*"@ﬂ%@ﬁ‘sﬁﬁf
Yoabvnl e ed e s

. j‘.” \ 1"-‘“‘: o

After ferving srbpighiparied as an. enhsted

man ‘befone thenlinitad$tates: entered  World
War. I, \Gen,enahgﬂpmm WaS.. commissioned a8
; tharrrpata Ly aokiseio g Lo

: *Communwab,i.enﬁﬂr&lﬂm&amf the. contents
should ‘be addresged tohdher Judge. Advocate
General’s. School, 1S A
Virginia.: 239% *Gomesgm&wterﬁelﬁ diy
gested in this: allable from

th panwtleegfgég&w Ug )f o

the School: This pamph bt ita
69:29 JA]E.S ‘[lb‘agefﬂﬁfﬂﬁ@iﬂ (DR i 92!7?:’ Bo.
20y S s antybtehriciednt
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a second 11eutenant in 1942 General Prugh
served in various. artillery and .civil affairs
units throughout World War II, moving
through a series of promotions from battery
officer to battalion executive officer, His ser-
v1ce Was, to B great extent in the Paclﬁc

After havmg le:l;'t actlve duty in 1946 Gen-
eral Prugh returned to the Army in 1947,
He attended Hastmgs School of Law as a
student oﬂ‘icer, and ;after graduatjon was as-
signed as Assistant  Staff dudge Advocate,
Sixth Army Headquarters, Presidio of Cali-
fornia.” General Prigh’s subs’equent ‘assign-
meénts mcluded Claims and Litigation Divi-
sion; Office: of ' The Judge Advocate Genersl,
1949; Military ‘Justice Division, Oftice of"Th’é
Judge Advocate Genéral, 194950 ; various As-
sistant Staff Judge Advocate and-Post Judge
Advocate  assignments in Europe, 1950-53;
Board of Rev1ew and Military Justlce Divi-
sion, Office . of The Judge Advocate, General_
1953-56; student ‘Command and General Staff
College, 1956-57 Deputy Staﬂ? Judge. Advo-
cate, Headquarters Eighth Army, Kerea,
1957-58; Assistant Staff Judge Advocate and
Deputy Army Staft’ Judge Advocate, Hea(d-}---
quarters Slxth U. S Army, 1958—61 5 Army.
Staff Judge Advocate, Headquarters Sixth U
S. Army, 1961; student, Army War. College,
1961-62; Chief, - Military: Personneld Divikion,
Office of The Judge Advocatel Gemeniil 1962
63; Executive, Office of ThdsTudgénAtivesata
General; '1963~64; Staff:Judg$, Advbodbe; 1.
8. Military Assistanée..GommbddyVietnani;-
1064-66; Legal Advisyy,, TSy AumbhdElement;
Headquartérs, :EUCON: 106680 dutige - Ad-

© vécate, Headduax?t@‘ﬂg,ﬂlﬁﬁ&@ﬂﬁﬁmnﬂzSeventh.

Army, 1969hdate},,i>ut; ﬁ}ahg f’?glﬂ(:)

Y ety o iCahforma,
ey, peafls. and the

Mgd%i%? R “m’fﬁiﬁ‘ﬁo&an;enda ie Medal
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Colonel Bruce ‘C. Babbitt: Colonel Babbitt,
also born in 1920; is & native of Livingston,
Montana. He attended the University of Mon-
tana and participated in the ROTC program
therd, graduating and- receivmg his eotrirhis-
gion in the Infarftry in 1941 He was called to
active duty the day after graduatlon e T

Colonel Babb1tt served w1th the 82d Infan.
try Regiment, Tth Infantry, throughout World
War II, thoving through & series: of - promo-
tions from bplatoon leader to battallon com:
mander, Heé* participated "iti’ ca.mpmghs i
Attu, Kwa;alem ‘Leyte, Okinawa and the n‘u-
tlal occupatlon of Korea B

After leavmg aq:tlvel duty, Colqnel Bahbl.tt
enrolled in. the University..of Montana Schogl
of Law, received his degree in 1947, and prae.
ticed law in Montana until 1949. During pagt
‘of this period he. commanded a reserve 1n:ﬂe,m-

try battalion,.. copntele

“In"1949, " Colonel Babbltt was recall”d“tfq :

active duty in The Judge Advocate é Yiird
Coips. ‘His initial assignment was t e"bi’
fide of The Judge Adyoeate Gene b

sequenti by Aﬁsis‘tant"Sta:ff .Tudgf ﬁsﬁ ﬁ%é
of “the 2d”in?antry 'Div;mqn iit”F*d ;
-and iji Kotea, Whilé in” ‘Kbred 'He ‘¢o 48
for almogt’ .a;fﬁéht}&’ﬁ 'ﬁ‘rp\tlsrdn i’ Yféﬂ i%'ttﬁ
ion dep](‘)jre d f‘é v’ 3?11{%1 3 3 ”h’f 1;[1[(5

i)
d]Vlsion 8 m 1ﬂ"§ ;’\ t% \
a ﬁ dnebids 3¢l umis L2

HlS subaeq.uenrtx hesigritidftg) wire ;, HxERRL
tive : Officer, - Staff.»JudfesAdtiocale . Weatith)
Camp: Cooke; Calificitiia,» 108152 Fivetl Ads
vanced Class, The Judpe~Advddiil Gbreualia
School, Charlottesville, Virgiiniapl952uG8 1l
tinguished; graduate) ; Stafftbdnd:RPadultp,SDhé
Judge Advocdte Geneval’s! 'Schovl,l110p8«E6{
Gommand and General Staff: College; 1195857
Executive Officer, Staff Judge!AdWiohterteds
tion, 3d  Infantry Divisjon, Fort Benni g
Gédrgia and” Wurzburg,,GerxhthI “; g
S Tudge Advocate, 8th Infantry Diy %
Germany, 1959- 61 Armad ‘Forces’ Staﬁ (ffé
lege, . Norfolk, Virginia, 1961-.62; Assispsnt
Ghief,1Militany Justice Division, Office of The
Judge Adyoncate General, 1962 ; Chief, Governg
ment Appellate Division, U 8.; Army. Judiei,

ary, 1962-64; U. 8. Army War College, 1964-
60 (received M.A. in International Affairs
from George Washington University in
1965) ; ‘Spicial Assistant to The Judge Advo-
cate General for Military Law, 1965-68 ; Exec-
utive, Office of The Judge Advocate General,
19¢8-69; Staff Judge Advocate, Headquatters,
TUnited States Military. Asgistance Command,
Vietnam, 1969; Assistant Judge Advocate
Genetal for C1vi] Law, 1969 to date '

During 1965-68, Co]onel Babbltt was the
Army representative on’ 'the tri-sérvice com-
mittee. charged. with..making ‘the first .com-
plete revision of the Manual for Courts-
Martial, 1981, 1) 7t

Colonel Babbitt iz a member ¢f the Bars of
Montana, the Court of Military Appeals, and
the United Statés’ ’Sﬁﬁréme Court, He ‘holds
the Distinguished,.Senyice Medal, the Silver
Star, the Bronze,,gtar) x;Wlth two Qak Jead
Clusters, the Arnqy‘
J oint Service Commendation, Award, and the
Combat Infantryman '3 Bp,dgq‘ /

iL. OPINION$ QE. .lelli U,§ (;OURT OF MIL—
ITARY ‘A'PB‘E&JI!‘S* H L NI

L (8, MEM): O CalBian b, Parkér Con.
sidered. Constitutional® Lthﬁt‘at‘iﬁhs On ‘Coutt-
Martial JurigdictionAnnounced.In @’Callakan
Are Not Applicable: To Courts-Martial ‘Held
Outside. Territorial Limits Of The ‘United
States,: Umted. .States. v, Keaton, No. 22,288,
14 Nov. 1969.. Accused. was convmted by/.&
general - court-martial , convened -in,. theRex
public of the Phlhppmes of one apeclﬁgetj,o,n
of assault with intent to commit murder (art.
184! He was’ SentenCed to &' dighotidrdble
dseharge, cotifinement at Hard labsttfi¥l etiphit
years; forféiture -of $76 per motth For o
months, and reduction, Intermediate ‘appellate
glthotities difitmed the firrding§X4arkkittdnce
Withott/change, The' Coudt srmlya Wvidvr o
ditermitie thé validity of- a&ctﬁ‘s&d*hpeﬁﬁtié‘tion
HY 1 60" Obllakan® o PadBEns 395”'0&
mf(rbeg'*répofteaiasmfﬂfwmfsfiT S

g Bdin o vni toldgmey bty o ik
- hexCourt fixh noteddhatsthe adl-nerwa'd:lnm
factor underlying the O'Callahan decisionda

Gemmendation . Med&l the

o

e
|




contained ‘in' the followmg statement by the
Supreme Court '

[Wle see no way of savmg to servmemen
. and servicewomen ‘in ‘any cage the benefits
of ¢ mdzctment and of ‘trial by fury, if we
icoriclude: that ‘this petitioner ‘was ‘properly
tried by court-martial, [Emphasis supphed
hy the court,] .. Do
I short, O'Callahan holds that since: in a mil-
itary trial-afraccused: is- not accorded the con-
‘stltutmnal benefits of indictment and trial by
Jur;y, A, ,epu!rt-}nartlal ig. without Jur1§d1ct10n
to, Prog £, the offense, thqygil p oscrlbed
by th e %&ﬁ%@g}}n Code ‘of Militar Iy fs ice, is
not ‘‘servige sonnected.” Essentiy i ‘hQI'd-
mg 1s',§1 (tl t];;at the crlme mus ”e lcognlz-
a]ole in }:he 9} vil cqurts of the ________
either.Stgte: or Hederal, and thg! wq wcourte
be open and fuinctioning. bt

Citing Reid v. Covert, 354 US 1-1¢1967),
the’ Cour‘t ‘hoted " that' because- Aobtiski’s ' of-
fense océiﬁr*i‘ed in‘a fmendlxy foféfé‘fl%&’h‘ﬁt‘i'y,

con tituﬁ?%l prihclples Weré é&ﬁﬁl‘f

i l}\ o

,In qu:s, gase there was in eﬁ?zeés

trpaty between the tg,t
the. Gover;nment of the, P n&s,Xe;
spectmg‘ the exercise of Jurigd h‘fﬂ FErim

inal fmatters This treaty gpapge «nga
authpmtlee, of the Uni,ted Statesy t % gh
hold * ceurts-martial in the Republm 0

- Phili pmeSf in certain instances, -The.trea
proWasd gt cancurrenit “jurindict!

aty
adver
United “@ﬁéﬁﬁéﬁ;éﬁmcﬁrﬂén 18othi- RCAPomEl

ular off -de:w% AnatBibEA By heNENG. of

Under the terma: B;fﬁ*thb"ﬂﬂ-%aty, mﬁmm}ﬂas
thie offénse: chavged: apaitetd elonisddnmhs: pro-
._ soribed by lirticle 184 oftReoBbdumnlssirics
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his victim was another serviceman, military
authorities of the United States had the' pri-
mary right to ‘exercise’jurisdiction in: this
case. The Court-then noted that a majority: of
the Court has held that an offehse by one ser«
viceman‘against another:is “service. connect«
ed"  regardléss of ‘wheve' or under what cir-
cumstances theoffense was' commltted United
States ‘4. NieHols;’ 19 1.8.C. MiA. fae i 41
C.M.R. —== (19869, ‘digestod 69-16‘.*TAL‘S 2);
and ‘cases cited therein.:For 'the purpose of
this opinion, the Court -stated ‘that it -could
leave the matter there.. However, in light of
the | provmlqn n the treaty by whlch the Phil-
1pp1ne Government could wajve 1ts primary
right to exercise jurisdiction over offenses
which were clearly not “service connected,”
the question:anoge; and sthe Court: determined
to dectde ’thé’iz Qeﬂoﬂ wrlgether an’ accuged is
ent;ﬂed in tl’ipg “'ét‘é?lcééf to, the beneﬁts of
1ndmtment a,nql t qry e

-l\’

The Court querled "If und  the Constltu~
tion, a‘servitetudn e dommits a nonservice-
connected ' :vffersel uhroad: is entitled to: the
benefits of indidttient and trial by jury, how
can: these benefits be :dfforded - him?" ‘The
Court noted:that the«eonstitutional  protee-
tions of thigmatiirdare.available énly throufh
the icivil couits ‘of the United States and gnly
military: -conits’ ‘are authorized: to “fumction
within the Republic of the- Ph:lippinéé;.&incb
there are no Article III courts i?*liﬂlﬁ‘% in

the. Phlllppmes the only 8
seem to be to. retyrn. ar; a c';u.:;p;gk ﬂg‘ %; i

i L A‘ 1»“ 1

j 5_,_ :

States for trlal

permlsmble to try T.mj”te imlia
erlmee ”com.m ' d %% gl

ongress g \ ,j;{é;e T
pourts exte};é‘ gyebi'ela,ting
to, the %’fﬁ#ﬁlﬁ@ hoges ias; tq some
matter sithingthny
Stateex,gqrpg 68 "
trial coffisdmiiss. Ha nglg hyi:;gnﬂrt-martlal
howmvem' EhoThan wmxmtinle «I;2and dnsofar

2 £ GoutmRawate) dvantie: does "ot lie
iﬁJmmﬁfhleemﬁl‘?kwrtsinﬂdﬂﬁhdse ‘offenses pro-
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gcribed in- the Uniform Code which are not,
at.-the same time, violations.of the .laws en-
acted -under-the autherity of -Article IIT, It
would- appear- then .that there -are a large
number of Code offanses which could be com-
mitted by a serviceman overseas for .which
he could-not be returned to the United States
for trial, nor be given the benefits of indict-
ment and trial by jury, the main thrust:of
O’Callahan, for the simple. reason that the
offenses are not cognizable-in. any ClVl] court
of the United States :

' The Court of Mllltary Appeals, however,
did not believe that the Supreme Court, in
o’ Callahcm mtended such a resu]t The COurt
stated S

[I]t seems clear that fo'rezgn trzal by court—
- martial of all offenses under the Code.com-
. mitted abroad, including those. ‘which: cgigld

‘be tried by Article 111 courts if commt

in this country, is a valid exercise of ¢b ﬂ~

stltutlonal authorlty

Therefore, the Court held that the constltu,-
tipnal: llmatatlons on court-martial: jurisdios
tion announced in O’ Callahan - v. . Pamker,
supra, ' were -inapplicable - t0 courts-martxal
held outside.the territorial limits of the Units
ed: Stabes; The:decision of the board:.of re-
view ‘was affitmed: (Opinion by Judge Fergus
son in: which;, Chiefl:dudge . Quinn. concurred
Judge Dardern:aoneunred in. the resuit.) .

2. (8, MCM) ‘0" Callaly
sidered. Limltp On Co)
Announced In ¢’ Callq'hf s Abe No 4&
To Offenses Committed In The - ? ]
public Of Germany, %%ted éﬁ%j y St
No, 22,278, 14 ' Nov. 1969, ‘Keei ‘“‘ 3
victéd by a genera] court—mgﬂ;ﬁ o it
ini, ‘the “Federal ‘Republic of Ge
-Com'”t granted review to deterrhm ﬁ
the’ GOnst‘itutional Ilmxtatwns on’ codrt-mérif%]
JISa1etion Taid down'by thé Stipreme Chutt
0" Callihdn v, Porker; 895 U.S. 258 (1469,
Popofied 6913 JALS 1), applied to this coni
Vigtiony- ﬁﬁtlally, the Court noted that sib:
sedmemwm;.;itslgn,ant of reviéw . in this case,:it
dgej ad rm;ﬁfm:mdxﬂtaﬁes -4 Keaton, 19 U.8.C.-
M. ol GiM R —-r (1969, digested

. . Parker Con-
ol Juaiiln
licafli]e

supra), -that the holding in O’'Cellahen did
not apply to a court-martial held in the Phil-
ippines for an offense committed in that
country, While the partlcular offense in Keat-
on could be described. as “service connected”
within the meaning of O’Callahan, the Court
held, for the reasons set forth therein, that
all offenses under the Uniform Code of Mili-
tary Justice, committed in a foreign country,
were cognizable in a court-martial held in that
country. . : :

The COurt noted that the authority to try
accused by court-martia] in the Federal Re-
pubhc of Germany, was granted under the
NATO Status of Fotces ‘Agreement. Because
the offense of whlqh dccused was convicted
occurred in the mvilian cﬁ)ﬁﬁmunity, a waiver
of jurisdiction was obtaineﬂ, from the German
authorltles i R

' The Court held thp,t what lt had sald Jn
Umted States v. Keaton, supm, W1th re;t'er-
ence to the const1tutlonal lurutat]ons on court-
martial jurisdiction laid down in O’ Callahan,
applied equally to this case. Accordmgly, the
Court held ‘that the ‘court-martial had juris-
diction to try accused. The decision of the
board of review was affirmed. (Opinion by
Judge Ferguson in which Chief Judge Quinn
concurred. Judge Darden concurred m the
result) AR

Accord, Umtpd ;Sta,tﬁg ,'v. Hzggmbofham,
No 22,326, 141 Nay..,1969,.and United States
el Stevemqn,\Neé,Zg;ZES 14 Nov. 1969. .

g §@M@M‘j‘“’ C'dlluhan v. Parker Cone
deﬂﬂ“‘c RStittional Limitations On’ Court:
‘i'l?l‘“ﬂ‘ rigdiction: Announced In“0”Calli:
’h i "R Not: Applicable To Courts:Mditial
HATOLtaae 'i"émtorial Limits Of The Uiitféa
A SW tited States v. Gill; No.' 22,8588
jN’ov 1989, Accused wasconvicted by g8ndifil
courttidrtial, cotivened in “the Fbﬁ’leﬁﬂl’“ﬁéh
pilbli@ of ‘Germany, of the ‘offshse o Bbhet
ot two- German nationals. He waﬁ"@’é‘ﬁ?ﬁ‘éﬁﬁé
to a bad-coniduct: discharge, totdl- Foripdindvay,
confinement at. hard’labor. fon 4ix -months,
and reduction. Intermedlate appallatgsputha
ties affirmed. the. findings and,:sentence




‘Stated” W “Easter, 19 U.S.CMA

in O’C _ila cm“dld not. deprive £ c%

‘ Bad %y ~
‘was aen?}g 7o) h.'
conﬁngmg wﬁtf‘x

out .change. The Court granted review to

determine the validity of accused’s conviction

in light of the Supreme Court’s decision.in
G’ Cajlahan v, Parker, 3956 U.8, 258 (1969
reported 69«18 JALS 1).

“The Court first noted that authonty for
trial by courts-martial in the Federal Repub-

lic of, Gexmany Js contained jn the NATO

Status of, Forges, Agreement, In Umted States
v, Keaton,\ 19. US.C.MA, ——, 42 C.M.R.
(1969, ﬁlgested supre),. the; Cpurt held
that all offenses coming w1th1n the purview
of the Uniform Code of Military J ust1ce com-

Tittdd ‘i’ al forelgn country - wete trisble by

ccurﬂmarﬁidl “in that country. Sedalso’ Umted

C.M.R. — (1969, digested by Yy
United, Stotes v.. Stevenson, 19;USCMA
——y 44 C MR — (1969, dlseeﬁegns%m)
The Cougt;held that for the rc%ggmastated in
these recent (g,eclsmns, which WRrareqn: lly a
plicable q tiug case, the. constltt}fuf i
tmps on x,court-ma«rtlal Jur1sd1ci;1,01% grre\d*jco

rt—
,1:d1ctmn when trm'l?vyg{gﬁ el 3 1n
Loumry. o7 i Mg

) The 'd,ecmron of the board ok BB W WAS
affirmed. .(Opinion by Judge.. Fangupont.in

which Chief Judge Quinn- concur!&eﬂ*ic\luﬂce

e 0

Darden concurred in the result_ )
_4":"8 MCM) O’Callahan U

' [Cnme By, One Seryi eh '_-»
Against,. rAr;other Servic v
““'g%pte U it;_d St fm g

ik ‘."nﬂ.s‘&i-},:'

?:JE?

weapon d Lt
under cu{ }’E

,,,,,,

The Court ¢ WAL
vahdlt of @;g;ﬁ TR,
loy Callchtm fyg " g{ : T it
reported 6918, JALSL)str satyboRizes o

. The.- necordu*m&ﬁebt&dfdthﬂﬁ thishlofiensbe. b

| . :curr-ed' ‘inzEront ot hadhaed o fBndstolvillan
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residence and -that the victim -of the: agsault
was a Serviceman. ‘The Court noted:that for
the purposes of this opinion-the two offenses,
though not multiplicious, must be considered
together, for the’ vietim- was shot in the neck

‘wheh the accused careless]y dlschargéd 'f:He

ﬁrearm

In holdmg that ’qhercourtfmartral had Jurls-

diction over. the oﬁense in thrs case, the Gourt

stated: . . .

[I1t has now become the law -0f thls Court
that where an: offense cognizable under the
. Code is perpetrated against, the person or
- property of another serviceman, regardless
of the circumstances, the oﬂ'ense is’ cogmz-
able by court-martlal
Accordmgl.y,u_the. .de.cmmn of. the board. of re-
view was affirnted. (Opinion by Judge Fergu-
son in which Chief:Judge: Qulnn -and Judge
Darden concurred )

5. (8 MCM) ’Cwllahan v. Parker Con-
sidered. When Mxlrtary Rank .Is The ‘Moving
Force In V;ctlmnzing The Cwil,um Community
The Offense Is “Service Connected.” United
States v. Fryman; " No:' 22,318, 14 Nov. 1989
In‘accord with his pled; a¢cused: was conwc‘tcﬂ
by a general court-martialof various offehses

including one of ‘dishonorably failing ‘to'ph!
‘a debt (art. 134). His'sentence consisted’ s

a bad-conduct discharge—reduced by 1hé GeHt

vening authority from’ ‘a - dishongpaklgtHig:

charge—total forfeitures; and: ciﬁﬂ@hﬁﬁd‘éﬁtfﬁt

‘hard labor for two: vears:- mhofeﬁestj‘ohﬁﬁré’-
sented to the-Court. was: WhethbpHevourt:

martial had jurisdiction oesaitidéaficlenBa

offense in light of: Q:CallafanidbPaitin; 805
U.S. 268 (1969;: réport‘ddﬁBBPWJAﬂlﬁB]i)!' The
ﬁCourt concluded ‘th‘aﬂfwtfﬂﬂff&i&v ﬂdﬂr aﬁmrf‘f i L‘
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Corps: officer accused wias able ‘to-run up his
bill by: tharging' meals; drinks;: telephone calls
and simﬂar eXpenseSI IR ‘

I'(j

Qlt;mg Umted Sbates . Pealo 19 U S C M A,
19 41.C.M.R. 19 (1969, digested 69-25 JALS
- 8); United States v. Momseau, 19 US.C.M.A.
17, 41 C.M.R. 17 (1969, d:gested 69-26 JALS
4)'; and* United States v. Hallahati; '19'U.8,C.
MA il 41 MR, ‘t1o69; digested
69-26 JALS 4), the Court held that whén thil-
itpry vank is the moving. force, as.it way in
this: dage, -in the: victimizing: «of the civilian
ittty the cgffense comitnitted is service-

ted Wifhih thé rnesining of O’Callaham
2. Pafrker supra, .

B

-The' decision’ of' the-board of. review - was
-wfﬁrmed (Opinfon by J udge Dmrden im whith
Judge Ferguson: t:oncurred ) SO

R oy

Chief Judge Quinn concurred in th reg ult
‘f6¢ ‘the redsons set:out'in “hig disﬁaei‘n‘,1 xigbn%ted
States'v. Borys, 18 U.8.0.M.A. 547”’40 (% fi
289(1989, digestbd 69-22 JALS 3 gy, 10 ahsoh

LM, T GansTE Y ey
"‘nﬁ': 8, MGM) o Cailalwn v ParkersGon.
sidered,. Gourt=Martial . Lacked:: Jurlsdidtion
Qver:Sex . Qffennes .C o.m mittedew{iwgﬂ
United States v MoGonigaly Noy, 22,407;5/28
Nov. 11969, Amuaﬁdwaﬁiconvieted«fby rehpral
court-martigh,0fsongoepacification i veashist of
sodomy .and.: indecsntliberiienowith anehild
under, the' age: af: kg q&gngax wﬁmp?d B
He was sentencsd’ tougs :, lak
for five years.and. g 10}
airman basie: Interm;e‘b faf pligtd
ttes affirmed the-findings) am&?a 1tencepmith
out change. The..Courknmta‘ JENIeYE,
determine the validity: of. aa;ugo 000
in hght of O'Callahan v
253 (1969 renqgrpéd 69-18° J‘Atggﬁ“

i mmmm
ouThei Nictim: of: the- alleg'ed %ﬁéné@h?k\‘fafsb%hb
Aepéhdbnti davightey of alsbivicetnBH HHT e
Hibldénts ‘téolt place in- the: latteits: atoifinh
[t'esfdancéd“!t‘ﬂiad Court held: that fits ddeisionuth
thiluecane. s governed by ity recontshitlging
it Unitted' Statas v, Shookley; 18 U.SGUMA.
8103040 GIMIR:1822: (1960;:":digested: 89404
TALSE 4]t Worgpias) in'Shbokley;: theGhust

“no requédt

‘Eﬁﬁéﬂ nothing to_indies

"YHs’ notified that ‘th '
“Rhe:findihgs: of ‘thebbaioBrrdvibstatiemily
thiiname oy those il met sty bt vihe

found' no “service connection” beﬂween ‘the

.charged. offenses and accused’s ' military
‘duties; C¥. United ‘States v. Henderson, '18
UiscMA 801, 40 C.M.R.: 818 (1969, " di-
gested 69-24 JALS 1); and United States v.
Borys, .18 U.§,C.MA:. 547, 40, CMR 8069
(dlgested 69-22 JALS 8), .. .. . .

Accordmgly, the'detision of' the board of
review was reVerééd“The charges and “speci-
ﬁ’catmns were orderdd ‘ ﬂiSmmSed (Oplmoh
by Judge- Ferguhbh m Wh’ich Judge Darden
éohcurred) '“””} o

g o7y

Chlef Judge. qunﬂ(dlssentmg) would have
\a.ﬂirmed the decision, of . the board. of review
for the reasons-set)forth .in. his dlssent ;in
Umted States wy: Borys, supra.

7. (120, 121, MEM)*Phllure To GIVe thice
To Accused’d”Cmiﬁ el “Of Timé Of ' Sanit
‘Board’s Hearing' I N’é‘tfl’réjildiclal Ettor g
Se, United Sta?é%“%i 2 Huges, "No, 22,0491
Nov. 1969, A’ ééﬂéi’é]"&?uff—*martml found dd-
‘cuged guilty ‘of i'd ’ﬁ‘f}&* dac ’ape from cus~
tody (arts 122 an re%)e 1y). He was
sentenced "to a baﬁ-co a i eharge, for-
feiture of all pay. an,d allowan 1068, conﬁnement
-at'hard labop: for“iliaiﬁn@!ﬁ’ch"ky anddedhction to
‘-1 Intérniedine bappllités e,uthorines af-
‘firmed the' ﬁnamgsxaﬂd;’sentéme nLE

oatymar aolt i Do

The record reflected that two da.ys after ac-
‘Cused’s * appre _eﬁsio“n‘ ‘his “civilian attorney
filed notice’ 63‘. hid"appénratice ag ace sed’{ ih-
dividual défénsp &6‘unse] On the 'Same date"dn
Army psydhlatﬁi!st Ca,ptam W, examin d”’ ¢-
¢used and" conéluded that he was nié {d}} Ye-
‘sponisible 'hfid had the capacity tp dé X’ﬁis
‘own “behalf Nbé,riy i;hree ‘mont e‘ lsu:i-i-i“’f K.
‘Cuiged’s c1vilian couneel reques‘téd Mﬁl 'EX
JDoard evaluate accused. The cotiiéd inafibid

‘that he be nofiﬂea Eha™ir {é“%k
suéh evaluaﬁon A Week ldtal £79AEHPT ‘
éb sistmg 3! Captain W*:gh Ry

Major'F, was Convenet

¥

-JM%%

lian “or the mﬂit%%;--




time.; of higifirst -evaluation. - At the itrialy:
Major F testified that in his opinion accused:
wag mentally responsible at the time of the
of‘fenses.‘ An expert psychologmt called by the
defen : st1ﬁed 10 the contrary 0 issue was

made & trial of ‘the’ lack’ of not}ce that ‘the
samty board w,as rneetin'g ‘or "the' lack of a
transeript or tape recordmg of the board’

proceedings

SR e M-';’.\! Lt

determine . whether a,ccused W?‘Su ptt'e;udmed
because hls counsel was not notl of the.
time when the samty board Was;ﬁgj < BX amme
accused ‘A related questmn was J¥heth er,l in.
the absence of such potice, othg;n proeedural
safeguards such as a transcr;}pjt; mi@tpe re-
cording of the sanity board procee %rwere
requ1red The defense appellate ar(gumejlt wad.
that an accused should have the o %6ﬁur11ty
to consult with and te: recewé’ tarice

of ‘his~coungel-before a. psyeh r“Iﬁ ihac
tion imiobdarthat  he may 1atede : "m-ni_liﬂ'fw
and -intélligently to-qliestionsn iy %ﬁ v*mké

drgued,’. wasila. necessary Jp’fféli;%g e
Preséing theda arguments; cudn é%used
relied strongly on: 'Umteti‘»St”wdﬁ? ¢p BB
Ui 218: (1967) ; wheveln 4t! vk da“tlletm:
lirisup is:a: cvitical vtageuof, ¥hb: ShENAMH
prrocadd. axid that:the/right!foscdutt e hiel
atthat itimer The Cotrtihoweleis' lﬁ%’ﬁﬂ
v Pelfe; wfme:mumae:;uwcmm&mamw
propesittbnithatishn watticelraidediy !
of W ae wmmxmm FHosIoly
examinalomeBhexfiovitithy P'
that! inWowddaneggrutpbighdo
be: situa?tlmgs?ﬁmgvmr

be, m‘lteﬁ Jil‘ﬁ‘n‘h‘da lm%,sf ws'ea&s eu*c
i The‘camflﬁ%ﬁ ARAR «_‘.:.=I

accused. epuildi VIR
Court: flrst formmibiia

i . dﬂﬂ&wisﬁw»
port:the appaliuteadefsns et ﬁh‘jﬁt e
purposes! ofiotheehipiiup g« spfocediiral
safeguardso-was, fﬁbﬂ&ﬁfmﬂtﬁl ) : sty

. client!s* mlndsﬁsﬁmuﬁﬂimahtswwi of . miwls
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at the-time: of: the offense,” [and] (2):that
‘the accuded’s responses-are not made in an.
swer to questions outside the proper scope of
the samty board proceedmgs L

One arg}ument remal,n;ng for the, Court’
cons1derat1onu was whether accused’s counsel
was’ haandmaplpedlm his tress-examination by
lack of hotical oriBy the! 'béeﬁée‘ of ‘any other
procedural ‘saféguards, . ALHHE exdmining the
record of trial, the Court concluded that this
argument lac¢ked ‘merit. "The: Cotrt found: that
thereiwas extensive and effective crossiexami:
nation of the Army psychiatrist "about ' the'
basis for the .opinions of the sanity board.
The Cqurt could ‘find, no 1nd1cat1on that ac-
cused had been preJ udlced

"The Coui't concluded that in s1tuat10ns such’
as the ‘one’ presented in this 'case notite of ‘the:
time of a psychiatmc ‘examination ‘should:he |
furnished to the accused .and to his counsel,
The abssnce of such notice, however, ig .not
prejudicial; ins 1tself w1thout 8 spec1ﬁc show-
1ng of pre:judlc& ey [;,I‘ ‘j“

St

The de01s1on'0‘fr the board of re'vieW(-was

affirmed., (Opinion by Judge Darden in. vyh;ﬁh
Chlef Judge Quipn. concurred) -t l”

Judge Ferg‘uson (concurring m“tHs i‘%thl 31
felt that he had'no’ alfernative bul *tbl
in this case because of the "Cobrts: b E%}x

decisions ‘in United - States b, "B 3
US.C.M.A. 827, 40'C. R, gy }mps‘
69-12 JALS 1) Umlt ia‘é’ -, NG, A
U.8.C.M.A, 410, 40 c;u, Py, ai ';
ed 69-18 JALS 1) ; T ’&% Gigs aosohell, I8
US.CMA. 439, 40 IR0 €8O8R el
ed 69,,18 JALS z)m,;aprMlgMﬁ&mnRs#&p
19 U.8.CM-A ommisihlt RS Bt dabren o 61968,

disestedr:ﬁw-a’mwﬁs W&abﬁe SEAF Ineht Hvis)
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Military Justice. Included - therein: was a.
charge uhder artlele 80.that:accused. -

"did, at DaNang Alr Base, DaNang, Re,.
pubhc of Vietnam; on'or ghout 9 February
1968, attempt, by threats of force and vio-
j lence’ and with wrongful ‘intent, to exercige
eontrol of ‘an wirerdft in flight in'air éom-
-merce .to wit: :a Pan! American Airways
. C-6B airvcraft. tnansportlmg United States:
Military Personnel to. R_and R leave 1n
‘Hong Kong, British Crown Colony o

For t,he ;reaso;ns set forth be]ow,L the Court
beligved. that - eeeused’s conv1ct10n could not
be: sustained:. ; - e , _

“The' Court ﬂrst foted ‘that’ ‘the partlcular
offerise was ‘ot directly proscribed by thé
Code. Rather, it seemed, from the specifi¢é-
tion, that acoused was charged with, aalremft
piraey, . prohibited by 49. U.8.C. § 1472 (1,;)h

WhiCh Pprovides in‘ pertinent part:.

Lo d

(2)"As ‘dsed in this subsection, thd" té= '1

‘Maireraft piracy’™ ‘teans any séibﬁ%e
-exercise of::control; by force opi vielehedist:
threat of force or violenee and with qwrongs:
ful intent, of an aircraft in flzght in air
»LQMITHEICE, (cEmphasis added.)s: ri‘ﬁf}? nd"l”“

'I*He ot ﬁ%%cf theit ‘tHe Worlly “n g
in the statute vé"%re“ riot‘ subjeet 56‘6

interpretafio
the le\'\ﬂ:3 SEC}

fo be cqrap
‘ oot iﬁgﬁc&%‘% o
trial. connsel ,aft\eér@n
charged oﬁ'ense oo
¢raft Whﬂe it “wag
engers e ‘Desp1te aéc e s

pIarie take off it nev‘er lé% (HE -

ebrddnce with- the stipulatron A hs
found that this evidente ih!#itigd Bnbﬁéi&%ﬂ?

to clarify the wording of the specifien
it :

ha _nelther the otfenéeif i -I?" o
tior "4n attenpt ther”eat 17
Ly 6d.” Both* redtnre a8 antas
sififiallislohrant ‘of the . offense,” that ' the e
e givhgrnie, Citing United: Stms Ui Thofds
180l 8O MaAL - 278; 82 CL.MR: 27 8“(196%)};9
the @auirt heldithat under thesemlrcumstwneea!

the oﬁ'ense was legally lmposmble of commig-
gion,, , et A

The dec131on of the board of rev1ew aﬁirm—

ing' accused’s conv1ct10n on. the arficle 80’

charge was reversed and ordered dlsmlssed
The Court of Mlhtary Rev1ew was authorlzed
to reasgess the sentence on the basis of the
remaining findings 'of - gu1lty (Oplnlon by
Judge Ferguson, Chlef J udg'e Qumn concurred
in; the result.). ; G y

b JUdge Darden (conéﬂ‘rrmg i the result)
difreed that the ‘chargie WES-V ot trlable by
édirt-martial. Judge Dardes fou&‘fd 4 Jurlsdm-
tiondl defect which' reqiir8d distnissal; Be:
cause the substantive ‘offenss” wis ‘Hot an of-
fiéhse punishable by the Code, héfj he‘r ’Was an
gttempt to’ comm1t it pums’habTe‘u g kﬁf"t’i le

o )

*} \)ff‘s

9 (83u, MCM UCMJ art 19) i Acousetllis:

"Bad-Conduct Dlscharge Was' Disapproved: Bé«:

cause A: Verbatim Record Was: Not-Made -At:
His. Special: Court-Martial.. United. States: v.;
Belarge, No. 22,128,,28 Nov. 1969, Accused.
was: - convicted . by special .court-martial. of.
three. specifications:. of ‘being abgent. without
leave: (art. 86): He was sentenced to a bad-
conduet discharge,:confinement et hard labor
for six; months; and forfeiture of .$78.00 per:
month' for. a:like period. The convening au-
thority. approved the. findings @nd. sentence
but suspented. execution of the .punitive dis.,
charge for the peried of ¢onfinement and:six;
months -thereafter with . provision for . aubos
matic remission. Other appellate authoritigs:
affirmed ‘without change.. The Court: granthids
review to determine.the validity of: aecudedts:
aontention that the record of grialowh: it
vérbatim:and ‘hence a: bad- condhuct; d}lé he%g

do‘lmld not be approved.::: i )frfi“{k{ril* 7

The basis for accused’s contentl@ﬁ‘é'gﬁm[ Jﬁ
reﬁendf swas,:not  verbatim: waas: sha&aadnp;edthe
fiag¥i that: during the. presentencihgmrosedusay
and«smmediately after:trialicounss] hatunped:
this:#hle . .count: -sentenee -heousédyde withnds
dendnet:dischange, the nresidentsofthonotunt:
amtiounged . (*The eounti will-heimeassnadydor:
dReut fve:minutes rwhilesmempeisudisatmsayia

%
)1

L))




point: which ‘the trial & counsel brought -up.
(Both counsels ‘[sic] -approach the ‘court).”
When the court reepened: five minutes-.later,
no further reference. -was made to..the con-
ference. . R S

* According to appellate  défense " counsel,
since an unrecorded side-bar conference was
¢onducted, a bad-conduct dlschargé ‘could not
be adjudged under the prows;elis of ‘article
19, UCMJ. Art;cle 19. provides‘_ in-pertment
'part that '

A bad conduct dlscharge RY: hotﬂ ,be ad-
; Judged unless a complete fregondr,gf the pro-

..¢eedings and testimony has, ma e.... .
[Eglpha,ms supphed by thaé_‘ éﬁ#

. The Court. noted that- in: T % ges .
Whitman, 8 U.S.C.M.A. rfmmp 179
(1953), it analyzed this portxon of rticle 19
in connection with a claim ‘él‘lfﬁi’m"% “one
in the present case. Theré, ‘thd ’Cb‘ﬁﬁ"‘é’ﬁ ‘t%d
that whilé''the ‘Code referiiéd"%%?{ﬁ"fo& Iétb
record, paragraph 88a, M 71‘1’&
-Mar“clal ‘United States, El'!)gi i

'qlﬁlrernent that a verbatitd“ty *ﬁ'&'é
Hiade in ¢ases’ in which”fa
tharge’ 18" adJudged Sinéﬁ 10;
forth 3 more strln' et A ’fhﬁ

-has been, applled

.w1thout leav ¥ =" ;
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did. not include a ‘bad-condiuct. discharge was
affirmed. (Opiniion by ' Judge: Fergugon in
which :Chief J udg'e Qumn concurred )

Judg‘e Darden, (dlssentmg) noted that the
requ1remen,ta of paragraph 88@, MCM, suprg,
in .a_manner that permits
brief unrecorded conferences between the law
officéer and’ counsel if‘these -conferences are
designated ‘as’ f‘si‘de&-zbar” ‘or “‘bench” ‘tonfer-
ences. This procedure'fwas pérmitted in Tnited
States -v.. Ronsom, . 4 U8.C.M/A. 195, 16
C.M.R. 195. (1954).>Appérently 3the'dif'fereri't:e
between Ransom ‘and:the case at bar was that
in the instant case:the: bonferende ‘occurred
within the: hearing:'of the:.court’ members,
Judge Darden, however; noteéd that counsel
for accused was present. He would trust him
t6" object 1o or call to the a‘ctcnﬁ n.of appel-
late authormes anythmg that was sa1d or
done in such a conference’ consﬁatutm erroyr
that “materlal]y ‘prejudicés the substantlal
rights of the accused,” as the statutory stan-
dard required Artlcle 59 (a) UCMJ."

J udge Darden then noted that!eVen it the
decision was:to’ be reversed; he would )perml’t
a rehearing: He wag unwilling to' decide”’thart
because of:what constituted a technical sty
a- member of the ‘armed. forces with:i thmbb
unautherized. absences: may not bedwanded
a ‘punitive: discharge that :the: couptimattinl

and: other appellate -authorities dijoughahd

degerved. - in esEntl ‘Idﬁt mc

'H l){'.&-ﬁ' i XTEELS

10,7 (705, The(2), MCM‘) i}fc
Plea Was Provident, Instr il

quired Reversal:As To Th '-' :
States v Tacls;ctt,rI*l?_m:'%z-ﬁz
Accused was con"(?i'ﬁe(f{ '
martisl of ‘on" ‘g

78 _cc 'em
% \

\ i
Jpando !!1 @ggbomﬁgement

l‘l\ :‘

| .anﬁlrib»W‘ ey st Qﬁafﬁ’ﬁemvﬂdshwprememn
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for automatic remission,.The :Court granted
review. to:consider whether. the president grr-
ed prejudicially..in his - instructions on aen-
tence and whether accused’s plea of guilty
was provident in view of the president’s fail-
ure to &elineate the essentinl eIements of"the
:offense when 1nqu1r1ng mto the pIEa

Turnmg 1n1t1ally to the questi(m ef fthe
providence.of aceused’s plea,. the. Court: noted
- that the insue was g’raantede-pmer tolits.-deci-
sion ‘in: United, States v. Canme; 18 US.C.M.A.
586, 40: C.M.R.:247 (1969, digested -69-22
JALS 1), which:is applicable. to ocases tried
before 29 August;:1969:In light of its opinions
in Care, the -Court held:that the accused’s
plea in this-case was provident. ..t .. i..

Wlth reference to. the contentmn tha,t t};e
pre.:udent erred in his . instructions;. qn g@p‘»
tence, the record reflécted that after findings
trial counsel read to the court the nersanpl
data- concermng‘ accused from, thewglmggp
sheet.” After advising the court, th
no evidence of previous conv1ct10ns *?H:‘rfal
.coungel. stated: he had nothing urthentotos-
fer. Actused then:elected to'present ewidémde
int‘mitigation «by  making :an Mungwoblititral
statements In; this . shatement!  acdisedisbiied
that: ha‘tledired:td gatrouit of ithe dei¥ittsvand
went-absenit wlthqumlewwbecause\?h*@f&b‘ﬂﬁﬂ-
ed’ to:theiwam it Visthemeydaddtd ifbsdoel
that he: shouldi taprdtiwiitiisolifs  fouthansts
gociety being such- ag”it 1§ Ditensdrisukibl

then. announced thet he"hag nathine fupther
o Oﬂ,ern e h@?\‘l}& ' i e
corkund tuohivead e, cald
In hls mstrructlens* ol séntemgeydHaborint.
dent told the court memb'ens\cmapmgg@ma
L prin) EJ"(U by, DRRIY A
_ Inexercising yourdﬂ ﬁ( % (efisnmin,
ing the sentence to be a dg‘e , Ji0u ,J Qi
“donsider all the' fatts and girth
- the-engel I this vegard, Your sy nﬁfra%
+ all tattebs’in: extenstion and ibighton
iagswell a8 thoselin: aggravation;:iviistish
.- intpoduged.. hefore..qr. after. the findings:
@t}m D yiation er. the badkground, andohass
" ack e e accuse ;.the re utat;on % ﬁfﬁ&

e ’Hi"d 1t fﬁg ‘aceused’ in ‘Yhé ! sérvice 76
U undtiet;  effieiency( Adelity, codrage) 'bfﬁ{r
Hognypor fother mﬁai*ts swhith 'characterizers

good. Marine; and. the nature and duratlon
«of pretrial reetramt if any,. v

i Appellate  defense counsel centended that
the above ' quoted -instruction: was. inappro-
priate in this case since no evidence -of thik
nature was presented; 1t,e in effect, was tant-
amount to a, commen,t on the fallure of the
accused to testify, ag to the matters. listed
therem .and J,mplled or ‘at least allowed the
court members to 1nfer,, ,that no such evxdence
‘was presented because it would have. been un-
favorable to accused. In  United States w.
Whealer, 17 U.S.CMiA«274, 88 CMR. 72
'(}196‘7 ), the Court’ “ui*n‘e[ﬂ] law’ oﬂ‘mers ‘eare-
fully ‘to shiape’ thé i g‘(ctions on’ the gen-
teénce to the evidénce &J sited and to inform
the: court members iftlljd s to: their respbtisi-
: ib:htles " (BEtophasis stpplisd by the Courti)
Soibroy eisit baxgisoe 3 Lot

e . The. Court wefh; 10g; ?%mp laingd, of
mstructlon m }1 S _,. Jeg;e

15,
that an accuseq ’tfgé ] e mitd-
gation, accprglz} Qg if 13 36.2), Man:
ual for Conrts-Mathial, United fSta:tes,:elaGl

The Cowgh held ;%mt smce accused. did not
offer- ev1dence 1qf this: nature, it was error for
the pre&udent to call it to; the @ttentxon of the

......

Smce, in this case, the Court had no way ‘of
.measurlng the ‘effect of ‘the error on'the de-
liberation. of the court.mgmbers, the Court
held: that reversal a8, to the sentence was in

9 der Umted States v Duck/worth 18, U.S.-

e ,M A 515, 8§ {.‘M,.B 47 (1963) Ao,cerdf
“ingly, the decmlox}, of the board of review as.to
.gentence was yaversed. ‘The record.of trinl
was returngd. to. The .J. udge, Advocate General
and a reheg,rllpg on sentence was authorized.
( )pinign, by, Judge Ferguson.in whicl,Chief

‘ J;ugge qunn and Judge Darden coneurred, )

L 20 MOMY - Accused’s Prétiialic ﬁ
bt Wils Not Authorized By Appliéable”
‘alatioiis,” United. States v,  Tenhinglts No‘
428,066,,28: Noy, 1969, Degpite.hig;plesothe
‘ *@%tvarya accused . was conyictad, by asgengsal

Gourtmartial in Vietnansfor:the, willful dis-
“beddense of ram. orden anti: 00)., Hierwagiens
“paritadsrio.. o badieondiet: dschanedi: gonfine-

¢




ment at hard. labor ‘for two years, forfeiture
of $60 per morth for the same:period, and
reduction ‘to:'E-1.'The Court granted: review.
to considér.-whether accused’s -prétrial :con-
ﬁnement was a.uthonzed by applicab]é regu—
latuons i :

The record reﬂected that aiter acousgd re-
fused to join his battalion in the Khe Sanh
area of South V1etna.m, he was brgpght before
his hattahon ‘commander: for 'office, hours.”.
This, officer, o,rdez;ed accused’s, retlpqn to, the
reay, 1repg:;1:ed1y saying, “J enmngs{;_{ﬁ 'm going
to. ppt, yap.in. the Danang, brig; apd. for, the
simple; reagon. that this is a pr o]olgmt,m this
Baftalion and I want it knogked, off.\y:As, 8
consequanee, accused was held in pretrial con-
finement during the period- f:rom 2 Wﬂgﬁg o

4 September 1968, and then in:a: frestrlcted__:_,
status: wntil 17 September 1968; the day'!of

trml LU Bl cwmanth o
“‘h‘ iy Qo
’I‘he co}nte,ntlon on appeal va, ), wb &@‘e&i'
pre'tr;a(,l gpyﬁnement v1o]ated j ¢ ¢

Code of Mlhtery" !

111(; f
engatlon of both Th j‘d

al’oipuﬂ Force Order 164¥ ),
Marlne D1v1slon Order P580 , AT
of review considered the guest,lg {
that the d1V1s1on oz;der mg.ﬂeﬁg}%&g
finement, dlscretmnaig arpe} {; 8%, &

hrs, beganae iy oy Er, 1
fanse,’, The, Q?ﬂ% it s, %’Bmwﬁ% g
agreels: ay Lot b eses Jr{ﬂ{a" ‘.to H,;f, §

The Gomfj:» ﬁrsfﬁ'ﬂ’lalmﬁéed Gﬁﬁﬁ}!

b'a's'eﬂ‘ow artieles s ﬁ’ﬂﬁ‘? HAsion
is & limit fom?liﬁﬁ'i’f@ﬁ o ﬁ’m ﬁr”ﬁﬁt’
on the ‘discretivn ity nf “anl} of [afitor

“eoniet baras 9l m armmeq Yo viuh 3
Syl 'r
".!'v

reﬂerred *Iso B}ﬁl

The Third M@mn%fim

dic&fés’..,, 41 '2] b Hzn i |ui
"o disti m%% T
orr ' propeut i siAssihi]

Orcer il i wa@.f
whiéH Pern a1 g 1?7{',: o E;E
reasonb;bly*‘n%e i § ?ﬁ: i
etice at A1 ! ‘)”‘“Bé&ﬁi&ﬁg i

]fréﬁ nGcpbed J
SV ST
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of ths' offense. The. -Court noted that threat
to the safety of: life, limb, or property was to
be :used:as a:guide‘in interpreting. the extent
of the authority:to ‘confine under the second
criterion. ‘In- further elaboration,:the ‘Order
decldred -“{c]rimes normally are:considered
‘serious!.enough: to. require prolonged pretrial
confinement for' the protection of soclety ‘only
when they. mvolve*violence against the persen
or property of ‘anothér and are punishable;
pursuant:to the provisions of paragraph 127c¢,
MCM, 1951 by' conﬁnement in excess of ﬁve
years . R LS T

The Court ﬁrst fpungl that accused’s con-
fihement was not instituted to secure. -his.
presence for trial. Furthermore, the offense
in’ question way 'treated ag ~nonéapital; the
court-martial ' having beén “insttucted” that

* maximum confinement was-nét to eXceéd five
/ years. Therefore, ‘the Court’e*coi‘ﬂ'ﬁiaﬂeon of
% the two orders and of paragraph '20' of the
Manual fo¥ Courts-Martial wds reduced to a

cons1deration -of “the single remamfing norm
in"‘each. In this connection, paragraph 20
provides that pending ‘trial, ‘confinement is
not to be imposed exeept to insure: aéeused’s
presence at trial or because of the semousn,ess
of the oﬂ"enset . : o

R3]

Thé Manual ‘rule permlts conﬁneménf‘*'ﬁfé)
caise 'of the sericusness of " the oﬁ’%ﬁ"@éé"'
volved. The Commanding ‘Gensbhl! TN
Marine ‘Amphibious FOrée,’hBH hteh it N
thority constricted the ngﬁ’dgﬁfﬂé‘&&fﬁéiﬁzﬁ%
to. those cages mvoleng'me,I ; i
life,. limb. and. property.pTheikiiviaidni o
1mposed yet. another lingi el
of the, offense’; appeays E@&Wr’ﬁ qug‘oiqle
of this order: bty prag ueadirtitassn:
tipety, the. Courf heliotacpthathiititwmported
seriousnosg, oMy dfuyerimeseihatsihraatened
life; Jimb, op-prepe afiauspumisheble
by aonfinerenioabdianddal e agss, of five,
yeorsumﬂummswmqmwmm {com-
mandistheslbbshnshaithasmuthe guantefiauthor-
ity: tor gpufingeder 26 MFEIVET dochiud

!mj}mv} SHMTERBSIE A k‘h]'ﬂl‘l’b‘ﬁﬁ?f Hboused’s
e&ﬁ@%&%ﬁ%&@&m&wqﬁcm-
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bat, it was: unconvinced that. it constituted a
threat-to life, limb, or property in the sense
those terms were used in the applicable regu-
lations, His conviction was not for.a crime of.
violence; the maximum permissible punish-
ment. was not.in excess of five years; and his:
disobedience was in no way accompanied by
violence. The Court stated that it was not un-
aware of the seriqus consequences of aceused’s
conduct. It was inclined to give much -weight.
to determinations by . responsible commanders
who are close to combat, In this oase, how-
ever, the confinement seemed inconsistent
with the regulations of the commanders who
were on'the” scene and mformed of local con-
ditions,

The Court noted that accused’s guilt of the
charge of disobedience remained ummpeach—

ed. He was, however, entitled. to. -8 meanings ~.

ful reassessment of the sentence. The Court,
stated that this could be achieved by dlsap}—*
proval of:all conﬁnement remaining Hn: nthfe’
sentence that .included hard labor. Tor ko)
years, now little. more than half served,.The
benefit. from . this action would thereﬁene,n'he:
substantlal ‘ , of
Accordingly, the decmlon of ‘the' botff

i

review as to the sentence was revérsda
Court_of Military, ;ﬁgﬂew W - aut}loglzg@pto
reassess and affiryy egdgententce that -did, met,
include further confinement, at haud ; 1aher,
(Opinion by. Judge.Danden ,in: which oJudgs

Ferguson concurred.). -, ¢4 b ibitarey fettibedt

Chietf” Judge ' Quinn™ (aisséritiiigy” ai‘&ﬂh&*
read the division order ‘as aiy b}baﬁlﬂ‘t DOl

tion against pretrial confiriéiné 5 efdepPi¢h

the offense involved the lige: 01""15 e:‘bﬁg‘} of
atiothér ‘person ‘and ‘wag’ buni@hafﬁ‘fe'f*lw"ﬁ‘oﬁ&’
finettient’ at” hard labor for Aveé yesidl i
opinio’n '"the “nature of - the oﬁensea{aﬁaw’cﬁg‘
Sravé: ’dangerf it predented to ‘the” dfé‘éij)
of thi: otiitnand provided ample- ]ua‘tiﬁ&a‘ﬁidf,
for :thef 'decmionn to confine - the: accusedt x:[d‘e*
woulﬂ,utheneﬂore, have dffirmed- the dedmigoum
of the ‘board.. of rev1ew el

UCMJ #mg£134) Accused’s Convmtlon
ransfersing. -Marihuana Was, Reversed.

.g—u

United States v. Adams, No. :21,694, 21 Nov,
1969. On initial review .of accused’s convie-

tion. by general court-martial of four offenses,
in violation of article 184, UCMJ, the Court

set aside and dismissed for insufficient evi-

dence, two specifications of alleged pandering..

United States v, Adams, 18 U.8.C.M.A. 310,
40 C.M.R. 22 (1969, digested 69-11 JALS 7).

Thereafter, accused” petitioned for a rehear-
ing. The Court granted the petltlon to con-
sider' the applicability of Léary v United

States, 395 U.S. 8'(1989)" and 'O’ Callahan v.
Parlter, 395 1.8, 858 1989; reported 69-18
JALS 1), to the fiidifgs"bf girilty ‘6f wrong-
fial possession of marihhiant: ahid* unlawful
transfer to another servicema;n “Hot pursuant
to 'a written order” “from ‘the” *Erandferee 88
requ1red by 26 USS, c' ’§ 4'4'4ﬂ e

lﬁui

+The Court ﬂrst noted tha;t jn; United Sbates-
v, Beeker, 18 U.S.C.M.A. 568, 40 C.M.R,.275
(1969, digested 69-28 J ALS 1), it determ;ned
that wrongful poﬂsession of marihuana on or
off a military 1nstalla‘t10n is a serince—con-
nected act and, there:fore, not subJect to the
conatltutlonal llmltatlon on court-martial ju-
risdmtlon announced in 0’Callohan, Sxmllarly,
in' United States v, Rose, 19 US C.M.A, 8, 41
C.MR. 3 (1969, digested 69.25 JALS Ty,
the Court conclided 'that un,authoribed de-
livery or transfer to ‘another seN{ceman of
dangemus drugs 'is service-éohriected within
thé* meaning of” ‘the- O U ddeision, Tn
each of these cases, the ‘premise for the
Qouyt’,s;;dec;monﬂymsprbhat transactions in
nancotics; marihugnay and dangerous. drugs
ey hAn- raeiieul &1{ , dircumstances, be detri-
mentél to thé “heelthy; morale and. fitness for
duty of' poractis’ in the a.rmed forces »

19 isenddT sl

,z;mml@p agt i 1s preJ udwml to good order
ang idisgiplipe: in. particular circumstances: is
' ﬁ,o,:ﬂ fact.for the court: members,, f.md;
i1 -ﬁr.l,d that under -t g cire u.~ -:_ 64,

g oxmed forces _ vl ,oteq{that'
such:.any, Lnstructlon was glven as. tofthe pos-
gession, gharge put not in regard to: ‘the wrong-




ful transfer charge. The Court:found, there-
fore, that.whether it disregardedthe refer-
ence to 26 U.8.C, § 4742 in the specification
as surplusage and treated the offenge alleged
ag conduct to’ the prejudice of go‘odf_order and
_dlsmplme or. Whether it gave "e‘ffeot to the
allegatlon ag an eseent1a1 part of he speclﬁ-

mvolved no c1rcumstance to d1 fgl
having rmlltary mg’mﬁcance n Lt
therefore, be triable by cour 0,
oﬁeﬂse constltutmg conduct it%

e

......

g, bre)
n"f on

requ1red approprlate 1nstrl;1 t-,wh
fect, Since reversal was nece e,tther
of these reasons, the Courthd? Ino teitml\ne
whether the certificate of f;{r sﬁh gm
by 26 U.S.C. § 4742 1nvolved' m%’ ha-
tion asa transferee under théidednytigies!

.tvan&lférlbh
_a,g‘reetwtg
doildihent r,'-
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lated to the use and possession of marihuana
to retain military jurisdiction. Judge Darden,
therefore, found it necessary to reach the
granted issie and determmed the effect of
Leary v, United States, supra.

' In Lem*y the Un;tted States Supreme Court
demded th hat a_ tnnely and proper agsertion of
the privilgge. against, self-lncnmlnatlon pro-
vided a 'complete defense to prosecution. of
the tra.nsferee under the Marihuana Tax Act,
26 US.C. § 4744 (a) (2) This section of the
Act makes it unlawﬁql fo;' a transferee who
is required to pay.a, trensfer tax. to acquire or
otherwise obtain marlhuana w;thout having
Ppaid such tax, or to tra.nsfeg, coneeal, or facil-
itate transportatwn or concea,lment of mari-
huana acquired or obtamecl without havmg
paid the tax. In this case, however, the ac-
cused was the transferor. As the transferor,
Judge Darden believed that accused-was out-
gide ‘the wcope:of Leary . United ‘States,
supra. Accordingly; Judge Darden would have
afﬁrmed the decnuon of the board of rev1ew

J udge Ferguson (concurrmg 1n the nesult)

agreed that the wgongful possess;on of mari.

huana by a. servweman, whether on_or, oﬂ.’
base, is “servme connected” within, the meg,n-
ing of O’Caila,hqm . Parker, suprg, . and
hence, triable by court-martial, Nex ,h,{: dg
Ferguson agreed with Judge Darden
gince the epec1ﬂcat10n allegmg jthp& LR
transfer of marihuana was Jéﬁgf b
e e

portion of article 184 of th relatu{z' to
erimes and -offenses notieapivalivtlioelubrtor-
fieer ‘wags not ebligated:tusindnirotiihesadmnmt
that, in order to: Gonttet, Rtsnisbdnidibkatyate
charged offendé Wiy ‘fyﬁ‘eﬁ&wmﬁﬂd?ﬁo’oﬂﬁm&
and discipline withiii“ﬁh‘e‘ st 1A

guson, howeve:
Darden and (1‘%

States, sup'r(a

) 'Bm;ﬂbnbir a*ndhthe
4 QBMIIRGE, . S0 47487 Actird-
i emﬁﬂ]&%ro‘m%meaehed by
@mﬂmmﬂ el




- 4nd 184, respecti\%eiy)

-States:. v, Newton, 18- USCMA‘,& REdTd
d MR 2’74 (1989 ‘igéstod 69a%%~ AT %)
Ang’ nila *‘Ehef R

“ddopted By
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the decigsion: of .the board of review as te the
transfer charge, o

Acecord: Umted States v ‘Wysfmgle No
21,897, 21 Nov., 1969 A e

-18. (7 6b(2) MOM) Presulent’ Fallure To
Instruct On Procedure Té Be Followed ' In Vot-
ing On Sentencé (onstituted Reversible Error
United Statés v, Conner, No. 22,859, 14'Nov.
1969. ‘Agctised was conwcted of ‘onle’ s@eelﬁca-
tion éach’ gf being absent withofit leave, will-
ful disob? """

{etica' of an order, of & superior of-
ficér, “willfdl disobedience ‘bf “an’ or¥der’ of ‘a
superfor; ndncommisgioned: oﬂ’léer, ahd ‘wrong-
ful Possedsion of marihuﬁa}na (ax‘ts 86, 90,91,
“He'wag sentenced t6
a bad-condtict di charge, cdnﬁnement at h;ir?
labor for four nicnths, @nd’ for’feiture O'f

per month fof four months. = vhd

clted its.récent decisions in.United Sfdtesbin
Johnsdn, 18 U.S.C.M. A" 456,40 S M RBrul4s
(1969;: digested <6919 JALS::8), a’ﬁdhsﬂ?km}%d

e ‘é} 'é nresiaéﬁt 6f
cbur t1g}
dida'6¢> 3 é?
that W] ’é&&v ve
shiould - Aogh
continue’ ﬁi h{ Ry ;

number'?? nﬁ%@ﬁ‘ “to b8L el.nﬂm &o noxhoq
'iThe. record: ezﬁ;rbmelm\;{»a “L el ool
.Jiudge Advocate: Generz'ai AT ‘—};"’ I
tance was: au‘chqr;bzed e “_ aty i
guson:in . which, Chmf Jm ge O
Danden eoncurrecl.)

’111. ¢ URT | oF
| C?SIONS

MOM,;: 18 Noti :Bx Post:FaetosIn ¥ad aifips
Iiwitied; Statesv.:Dowdy; . OM 420896p8p100h

~1969- (E7%: bane Hedring). Convictiontsmrebs

bery;deonsistent s with s Sentence!; RGP

IR, dwo yies:GHLy andired Brli Theicohvenify

_ ST l}umema |
LT64(2) 7 MOM) P e grng BN,

71969) whmh %6

i inHJ: &
‘, In'reversing accusfed’s conv1ct‘.10ntrthe ‘Gidamntt -

14

authority . réduced. tha! period:of confinement
to_ten .thonths, buLt otherwuse approved the
senternce : : i

Accused clamied ‘ﬁhat* the law' oﬂ‘lcer etred
to his ‘substantiai - p?ej{ld 8 by faﬂlng to in-
struct the court’én' ﬁhe ?fnited pur ode 'for
which evidericé ' d_f al’ conﬁnement wag
received. Specrﬁ?}ﬁ__ 15[\‘ ued that because
theé’ couirt was'Shewd g fﬁé( e Wwis placed in
pretrial confirernerit éo & 640 onths atter
the dq‘l:e of the' oﬂ.’enﬁéfﬁhd Hat 15 considera-
tion tHereof ‘wak ‘ot higtiotially ‘limited
14 piftigation, tl?é*é‘é") it WK 968t free to Specu-
até “iHat the cf}p S, G e Y oots. fH mis-
‘dondet not ch 1‘ _%‘mtﬁ’d States v,
Hippell, JA e %égb &lgesfed

BYL20 JA,LS 14 % g e
14K, h '3.1 ‘} ’rf
Wobd, "CM 4 , ‘ﬁ%ﬁgﬁﬁ !2”{ L}n
vm?BM'm;%*’ BT 0L g
In this . ens haﬂah%ﬁn@i&h&sﬁnimoneﬁfﬂbhe
-court noted:-that Para h} T8ai(2),:
‘Which bechittist efevERnsh AR A 1969
finlike the*inﬂwfsi&h Mt Prodebesdor” Men-
-~ ihagituch Y HReHet Mbriubl perfmts con-
“Kideration’ o "Sthet“acts' of milseondudt: pop-
etly dtitrodiedd durmé' the trial, 4¢' é,'*‘rnatter
having beating on the atflourit 6f pun‘fsﬁfnent
toibe imposed The’ Speclﬁc idsue ﬁi’és%nfeﬂ to
hE ‘couirt] thersfors, doticerned’ ‘Pesolition of
e isgue " of whether ths" provisiﬂn‘é‘ b‘f ‘thé
1969 Manual’ Were' dpplicable ' td tHe" chgd ‘it
"bar, for if so, the law officer committéd Hd
“error. In. this connection, the.court, gyoted
“From’ Executlve rder 11480, dated 11, Sep-
'e ber 196§ wh:c,h pmw! es. }ml griimen

R Akt e e

v 'I;gls mamaalfshall bef ltria fOTI:Ice t%i&‘di‘ecﬂigg
n € arme orces o e a
%nf‘aﬁd ef%%r Janttary ‘1, 1989, th’%%’]ﬁect
ofall court-martial procesdes Yealanion retd
Q tor i that . daten Revvided;: That! Midthing
Hf(t qamﬁd irf: this, Manugl: ﬁ,haflll,lbel"ﬂ 1sfyed
ihieto, invalidate .any ~invest 1gg Ton, -ifnia
7 rra gﬁmenﬁ has"b ad, Yot
i riops 6“‘5‘ LIl 69‘
,ha investigation; ‘mnvﬁmﬁ?f ofher

] o
2l i, L
*»(ﬁmdmmm T thek mnionsbanqug @x?aeg1 itk

¢




“the same manner-and with the same éffect
- ag if this Manual. had:ngt been prescribed:
Provided further, That nothing contained
in this Manual shall be construed to make
- punighable:any act. done or:emitted prior to
-the effective date of: this Manual =wh10h Was
. not punishable when done oF,omy tte 10~
“wvided further, That the me.:n)c hm pumsh—
‘ment for dn offense committdd priér to
-January 1; 1969, shall mot: exeeed :the  ap-
plicable hmlt in- effect : 4t:the itindeof. the
commission of such offense: ,Amd{ provided
further, That for cases ar1s1ng under gec-

par 110, Manual for )
_pa %eggasptates, 1951 sh‘él‘l‘%e-?i,iﬁ,% piteot..
The eourt noted that :although tgg(é tarof ; ae-
cused’s offense was 29 Novgmbggﬂ gﬁ&, Ll'ug
trial bega.n and wag concluded opg
1969, The court stated, thqtr;mthmemmyep
not dealing, e1ther with.. t}}e{;q}@m‘?&gﬁjmgw

oifense or an increase in .awh

ment. Therefore, the . tr;g,gm prpd,q.

‘tlon 12 of the Act of May, ,q!gﬁﬁg‘}w,- 4. Stat
(50 USC 740); hfﬁ ﬁ lz(ii

tlal

ﬂ?éet

cisive factor. Accordingly, the eourt Held that
the'1960"Manual: was émhh Jhaec ‘}_’g
errol?r‘lé,cl-te’dfmemt _) By, L

Ty :

Aaddsie Hhe teer St q.bs .;tl’).}

T gisnpstng rof, the, lse‘uem doub Gitad
;ﬁee e;i;aﬁfcﬁrgtully mnm%&m %«m‘#;

ek Phepry;.,pe ; ‘
Hoprell, and,. S8
het%.g%_ﬁ.-a. o
la))ﬂ
- f
Uﬂ?«é?ﬁi :
(1969, ki

however,

thit ‘t:het’*’él’i_ [ihite
they df&‘ff o

stantia’l
court ne

fgfrma, 269((1“ 2419
cluded .that: th 'y
76“;(3)3:MGM5 m)ﬁhziﬁl
ex ipast faotp rulay Ads
of: ghilty:-amd- thehapproie

“ml@le,te thel
ratafitidings:
i ._w::s va gLk
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firmed.: {Chalk, J.; Westerman, CJ Collins
and Folawn, JJ., concurring) B

Judge Porcella, whom Balley and Hago-
pian, JJ., Joined, concurred in ‘the result )
Judge Porce la consuiered that a change in re-
stramt ;t‘rom eqme lesser form of conﬁnement
does mnot su gestiuneharged mlsconduct ‘and.
therefore dld notr.p‘gree with J udge. Chalk’s as-
sumptmn of unqh {2 d ‘misconduct. Inasmuch
as the opinion of he ‘court, however, raised
an- ex post: fdéto ! qudstion, ‘Judge Porcells
determined . to statehis wiéws, He found that
the » third - sentence  of Iparagraph. T6a(2),
MCM,; United States, 1969 (a)'wag - not. el
post facto in nature, (b)*beténie éffective on
1 January: 1969, and (c)"'appliéd to all trials
held on or after the -date’ mvespec‘tWe fof the
date of the offenses :

Judge Stevens, whom . Kelso and. Nemrow,
3., joined, congurred in part .and dissented
in part.. Judge, Stevens concurred:in the af-
firmance of the finding of guilty but. dissented.
as to. gentence affirmance on two grounds.
First; the evidehce Justl',fylng an' inference of
uncharged -offenses or acts of miséonduct’ Wi
not properly-itMtroduced in the case for-'the"
purpoge of eetwbtwhtng ‘any offense-or misa‘éﬁu’
duct; and second, the -application of, ﬁp‘ﬁrait’
graph T8a(2), MCM supra, to tHe ‘ovideniéy
was' oppredsively’ retr'bactive, e post; &e&eg
and thus - vislative, in spmit} T ) 3
Order 111480, supra. Ao maies, dgd!

G B nm ] (T o aw.f e,;}

,Judee Kramer ceneume;i,;iﬂlmg w
sented. in part, He: conguimaga
only. He did not.beligye thajo: I
in.this ca,se,,sthpnenw A% IR
to.instruct; m,fbl}:; P eTATT

szble mfe:rq
hag. the,t ﬁl
19,6%* H@v !
Stavens. rﬁhﬂtﬂ 198
Emﬂheﬂﬁ%@ QLD

a%timl’elﬁ ﬂmmdﬁ'&'e%ﬂ'xam @i
Wmmmmmmﬂwmemmwm
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matter of mere evidence but to substantial
rights as well, . e

Judge. Roulllard concurred in part and dis-
dented in part. He concurred only in affirming
the findings of gu11ty H1s disgernt. from aﬂ‘irm-
ance of the sentence in this case was based
ypoh “his ‘belief that retroactlve apphcatlon
of paragraph 76a(2) MCM, ‘in the citeum-
stances in this caSe v101ated the constltutlonal
provislon against ea: post facto enactments

2 PM (76 140 MCM -UCMJ art B81): No
Warning Required For Voluntary: Statements.
Not Initiated By The.. Government.: Subse-
quent Statement, However, Was: Inadmissible:
Where No Warning Was Given. :United States:
v.. Russell, CM.420986,; 8 Qct. 1969, Convic-
tion: desertion (art.:85). Accused had pled:
guilty to an unauthorized absence, not termit.
nated by apprehension (art. 86). He was,
however, convicted as charged. Sentence: DD,
F $79 ‘per mo for two yrs, two yrs CHL) an1d‘
red E-1, The convemng authorit‘y appro&’red
the sentetice. : 1‘*;

(¥ $

In thls appeal appe]late defensea oungeli
argued, . that -gccused’s .pretrial. statemﬁnts;
made. to an.FBI, agent .were 1nadm1ss1b],e i
view of. the.agent's, failure: to advise, 8&@"@%
of -his iprivilege . against self-incrimination,
and his right fo. gounselsdnithis gonnections
the facts. reﬂectedwt g,cf@dll,qwmg‘u FBIWA%MI
A, in-his testimony; for She prossentionstatad:
that acting upon the requestiof the militgmn
he went to accused’s room to apprehend him

fo}z; desertion. He ' knéék@&@émﬁlﬁf@éﬁdﬁ‘ﬁ”ﬁd
when ‘accused opened'”i*ﬂ,) e ddand idadnsae
hitneslf; pushed opeti ‘the 'adcrmdiinib Rieo
cubéd’s ‘arm; and told himy th Wﬁi’ﬁew*ﬂ”ﬂ‘ﬁ‘eﬂl‘
arrest. When actused ‘asked %10 Wit ha!
aggent said “desertion.” Accused Paplsd RN
canr that be, T've alrdddy beeti digdhatioli
Thé Aagent then ‘asked ‘aceused; “Dds yoi{ lfm{
any'papers here W, and decused’ indieatad Ly
he' didtbt and that e Had'miidplaced the ﬁﬁrﬁ'
tHEr toblk Weataed to'the Arthed Foreés: mig)idls
Débabhittent. “Dhers; the agent: told 'Serguab:
Bothat heéuséd had:#01d: him: that e had begri
discharged--fnom :the service;::and; - thatB:
shouldiidosometthing 140 vepify: this. B then.

asked accused when he had been- discharged,
and accused gave *hxm & date by month and
year.

In an out-of—eourt! hearmg concernmg the
admissibility of: Agent A testimony, the law
officer ruled that acdused’s statements were
voluntary w1th1n the meaning of United
States v. Vogel, 18, UiS.€, M.Aw 160, 39 C.M:R.
160 (1969, digested: 69»7’ J ALS 2), and there-
fore admlsmble 'i,ﬂ u

Accused however, “nt Sf;: appeal asserted
that the failure to: warr% l&j}n} of, his rights as
required. by Mirg cll v,émzo:na, 384" U,S,
436 (1966), and Umted ;tates 7, Tempw 16
U.8.C.M.A. 629, 87 CiMR BAF(1967) | rend-
eéréd inadmissible ail “stateitontiy vthereaftor’
ttigde by him, The' cﬁﬁf‘t’@ Hovisigs 5 theé evi-
dénce led ‘it to the’ coﬁc[l'ﬁst’oh Sehap aécuséd’
contentions were in iﬁar‘t’}ﬁﬁrr‘égﬁ It Fibi! is,“cona'
ce¥ninig his state‘mefits SRAAgein ’i‘esiﬁoﬁsé“‘)tti’
questions by Sergeaﬂt ‘B, \ s

REEIRT L TN C S B

’I‘he court foundnthat accuseduunquestwnu
ably was in custody from the mement 4 spoke.
to him and grasped hls arm. But not all state-
ments utfered by “4n’ acélised ' while in the
custody of the police are inadmissible aé‘ai’ﬂst
hiln. Stateménts made by # suspect’ Which hta!
not prompted and self-induced are‘*edmtgsilile«
Uintted: States v, Vogef‘ “Slbphas H“‘e&{wt
found that the eV1denée*~‘aﬁ};thIs redde’) showed
that” accused’s  Stafsiients o the 'TBI ‘agent
véigarding hib/atschanigh dRkendt uttered dur-
ing-an:inkbriogation ARR Yeotint: ‘détermined,
ad i@ facthall Mathdrd | »tffafc“*ehbse utterances

were! vammdewfmfalwéspects
Er-nmmob big aspnn e

: Clammly mg[i,cafteg that the sqbaeqqent
Ntid ézgt\ye{e‘n accused and Serg al,nt,
e ﬁﬁﬂer such c1rcumst‘ances 8

y an i ,errogatmn w;t m t%
eniNueLT Mirtindd 'ahd Tempia, both:éu}ff" _
QAR iristelid of becoming Borved
irﬂmsbséwéfga%mn with ‘actiised; SHotiaHave'
gffifeﬁ”‘ifl@‘iﬁiiaappropmate bdvice a8 toHis %Wil'
logd aigdinst! self-incrimination endilﬁm ighEr
tencolngel: In . the.court’s opinion; \tha -Sdmis->
sivnihwevidence +of» acouseds F state bty th;




Sergeant B were reversible error. :Sde United
Btates: v, Jones, «—— C.M, R e (1969; di-
gested 69-11 JALS 11). Cat

Accordingly, the court found that only so
much of the findings of gu1lt5§ aﬁ;i‘ound ag-
cused . guilty of absence. without:authority
were correct in law and. fact and, fshou,ld be
apppoved ‘Reassessing the senteng@, ,the court
determined that only so much.of, the septence
as provided for a DD, F $45. .bay.ber mo for
one yr, one yr CHL, and red E- =1 W8 corrcct
in law and fact and should, be( approygd”’l‘he
ﬁndlngs and sentence, both a-‘é!{ mbd'iﬁégi!( were
affirmed. (Nemrow, J.; Stevpt;g,“ﬁ .L,,, and
Kelsa, J., concurring.). AJ ‘L 9

3. (8, MCM) O’Callahan Fe on-
sidered. Court-Martial Lk fd“.ﬂﬁ‘ i3

Over Sex Offense. United 'S ti?}ggn” 53’}%1}',‘
CM 421816, 6 Oct. 1969, ConViotia: Yhking
indecent liberties, at Cynréas fg@h@

a female under sixteen’ Sr‘a

184) ; unauthor:zed al:iseh fe i Lyt
larceny’ (art; 121) ;'ifl accol* , JSngotth.
teﬁé‘e DD, F $73 per d’ s

ﬁa _*réd E‘l T}i‘@s’é oty
appf'o‘v tﬁe senteancemﬂfi ST onp ol 10 on

R T JI AEOLL, ﬁaxg ¥; %, ‘Timu
_:;'fcl_ti}n;' SO RITIN 358
‘(:Iﬁﬁ'gg‘iii orfthd 694 bos
viiBowjgns %@;‘ﬁﬁi@i AL
(1969;1&1 ‘fn’kﬁ YBBERS O

.}
q-—l—-a-i (ﬂ,’g‘ ;) f:l 5
Umtedu,s 7 e i
, 40 ¢ @ﬂ’

JALS 1)«**%55
fense 8o linstfid
jurisdiction!1ém
fense: | Theresusy
case to- pro\?.’ld
tion to: :invgamp@ Gt
tion: over,theraflehs;
court’s, view thatiaiy
accused,,po!.;ildw- i
sentence . on s Resishomtiganaini
ings of gl}i i}}’w}gﬁf B : A

. Agcordinglys{i] é’ A
of guilty.-of thin

its specification incorrect in. law: and- ordered
it dismissed. The remaining:findings of guilty
were correct. in.'law .and fact and .were ap-
proved. Reassessing :the sentence: the. court
determined that only so much of the sentence
as provided for. F $73, per mo for nine mos,
nine mos, CHL and, red E-1 was correct in
law and fact an_ : puld be approved The
findings” of - guilty. "and the sentence, both as
modified, were aﬂirmed (Nemrow, I;
Stevens, SJ and Keiso J concurnng)

S 4, -(85, MOM) Error -In_ -.S.TA-’s--Revlew ‘Con-
cerning The Maximum :Sentence’ Required
Curative Action. United States vt Campbell,
CM 421345, 24 Sept. 1969 Accuded was tried
for larceny of morphine syrettes: (Chiarge T),
two speclﬁcatlons ‘of assault with & dangerous
weapon (Charge II); and wrongful use ‘and
possession .of morphine (Charge III). (arts.
121, 128, and 184, respectively).. He pleaded
gullty to the specIﬁcatmns laid under. Charges
I and III and not guilty to the aggnavated
assault charges. He was found not_guilty of
the latter offense and gmlty, in. accordance
with his pleas, of the other offenses. Sentence:
BCD, F $80 per mo for one yr, one yr CHL,
and red E-1. The convening authorl,ty ap-
proved the sentence but suspended. the | pum,-_
tive dlscharge for. the period of, conﬁno nt.
with provision for automatxc remls
this appeal, the court found error 1 {1? g‘(a
judge advocate's post-tnal review o ’he rec-
ord of trial. The convening: aﬁthmﬁrtg;wa%ﬂd-'
viged. 'that the: max1mumnsﬂn{te@ce'xbasasi jon

correct findings was: conﬁm’em&nrh \EL& Yoard:
In fact, the maximum: sehten‘cc;,c dsadJoncon- .
rect- findings- was conﬁnem@nt &n’ Eﬂ;@f;jfﬁ%ﬂr

The court, citing:United’ %&%ﬁ&v}‘gémawghm,w
24-C:M.R:-865::(1987), 2 hol dhthatsthisetnoy inex.
quired -curativeé; aotionudFhesqoiirtipvagiof tHe:
opinion::that: rea‘ssmmnﬂﬂfiﬁ&ﬂﬁwmﬂpriatew
under the clroumgﬁmptmmu& Amlad b

N 'he\ . '
i guilty. cor-
: ._j)?gf_dzl;hatathw
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mos,’ and red Eil1 was:correct and should be
approved. The findings of: guilty and:the .sen-
tence; as thus reassessed, were affirmed. (Kels
do, J.; Stevens, SJ and Nemrow, J ‘,‘-'con'a
currmg) R AT IV (R IR

5. (85, MCM) Possible PreJudlce Resulﬁmg
From Error In SJA’s Review Concerning Max-
imum ‘Seritence Was Resolved In Acéused’
Favor. United Statés v, Bwrlesm, CM 42;)9’72

25 Sep. '1969. Convmtlon Yo spe,ci"ﬁcatlons

of dlsrespectful beha‘vmr fowa.rds a guperior
commissiongd.officer. and.two specifications of

willfully: disobeying thessame officer . (arts.

89-and:-90, respeativelyh.Sentence.: BCD,.TF,

-and-two.yng. CHL. Heongring. 3 prefrial agree-

ment;-the - convening .autherity .reduced.: the
period.;of . confinement..at. hard  labor. to. one
year,, ut'othenw&sea approved-the -sentence, w

Appellate defténse courise] ‘ukged the’ céu‘ff
{n this ‘casé to reasueds the sentence. The
ord refléctéd that’ Jci'le $tdﬂ’ judge advdeal ¢ g
vised the convemng aufhorlty that the fib&il
muth senten¢e bhsed ‘on correct ﬁndmgé“’?&
g‘uﬂ‘ty included confinerhent at hard labor - $i

ars “The law ofﬂée:', hoWever, hasl p: ' :Hf

erlSr tér ilhed"at the trial that tife cor ot
mé.m é‘r;m g toriﬁnen’iént at ﬁai“‘d‘ ’la Bﬁ
wihs ‘teﬁ':s? fs;’h 4 i o int‘hs The Ebui' Y H
that'it" gﬁl S‘Wé'* nS? doubt on the

of prejiidiedin Hedis 8 a Feavor aid iihfx
same by rebééq‘sﬁi‘x’féﬁ‘;’ﬁ & uehit l?i R 5”“
e &7 «JE 8 m‘r *u JW b

 Accorditigly; the eottdioimdihs IAhdihgsiop
gullty ~correct it tawirind fetots Bl dptstniined
that' they" should et rapprtietiyl Heive m&e{
the: genténce on the: basisi ot e
considerad “and the'enbire neaortiii‘ Hémcl
determinied-that the same’ wwasiSorbBALNH -—w
and fact-and should be apptsvedaihg gl
of! guiltysend the seritence, as: thifd weasdesy
were 1affirmed. (Nermrowf J oy Stewf@ns&ﬁ&ﬁw
and Kelso, I, concurrmgu) Lo :r* xﬁi’mu

162 (735;!76‘!41(2) ‘MEM; UCMJ a.pp:fStL))fIE.w

'om&?em TFutlire - To" Follow: Tridl Provédars

GiildzWas EBivor, Taw: Oficer Bired ThiNdt
TailokingHik Trstivetions  And Ini Fatling?Po

InstiFact O Prbéedure To Be FollowedIn:Vets

ing O Semtende. United Stabeéd v. - Moridsony

18

CM 421163, 28 Augi»1969. Conviction: un-
authorized absendd.i(art. 86), im accord with
plea. Sentence: TF and:one yr‘CHL, ' ~

Althoug‘h aceusé& w’atived representatlon by
appellate 'déferide 'coutibel Pefore the Court of
Military *Revidw,” (S '06iurt found 'that the
ecord refldtted EHAN ervors; two of which
required correctivh HEHBN,Aceused was rep-
raserited at’ trial gy t}i"e‘fl&ppointed ‘Hsdistant
counsel, having! {cotsetited 5n’the record to-the
-absence of the: ip!bbiﬁtﬁ js¢ cotinsel, The
ld\v officélr; after ph b}i ’5( EH iiing accused of
Hig Fights, asked tHE s*fé'%;‘é,ﬁ ‘aéfbnse cotunsél
tHe followufg'* q@é tion®, A Ik j'fm‘u acted as
AGHIER thw officer,

. the accuser, 1nvestlg’a;t1ﬁgfﬁ

or, member of tE;ﬁ%% ‘ fm pher, ﬁof the
Algyzsegptmn mﬁ% (T :5 gedss aag;‘at pt
(defense counsel., responde

“and . no further, inguiry. Was¢ mpd _
. gl.aﬁiter The court, ngtad that the. Tf’mﬂf? b
cedure fo'r General Cowts-Martml, preseri ed
,Ap e dix_ 8a, Manual for; Cour;s— art;al
ir,bed 1(ixi:qsﬁ 1369 J;equarea trial counsel to
11’1?“3“? W g#hen "asm; mem?tar %fh’che defen;ed
‘hag,; & ; €te, The prescribe
: EZ& ?ﬁpﬁﬁe E‘ﬁotié? ﬁg.ll}lggﬁéa e is not limited' to
.'instances where more than one counsel repre-
apaitmgtiegseensed:ds ior are): present. The
"-Qﬁﬂ%ﬂﬂhwmnﬂfﬂhﬁt\ the ilaw officer-eryed in
i nobingitdiggosceused’s. othar - counsel within

{ghadebpdnitishie Aingudry.: Howavery sincethe

Uyeaeddindlpsedc not prohibitéd: action by ‘the
riglehiabiivhited: defense counsel; ‘the court
Mﬂﬁﬂmmmltant pnegudace tos accused

dupbygdgil 000
@ﬂn@ggﬁeﬁqrt efound el;ror in the ]aw of-

%ai’qenq;pg mstruqtlons A‘fter\ A%
s Sthe [mﬁrtruotmns, the court found. ﬁhat
b8l tor comply: with: the frequently.ires

i

:fe Lo rieguirement in Umﬁednﬂtw@s;w;
}Wf AT USICM A 274, 88 GMER.72
A6 thiat the law officer dehnaé)‘téf’matt‘ers
i@- ' .=.'1;‘hié3 énubbmartﬁal should ‘éoh’é’lﬁex‘* ﬂd g
idtions on e ’sentehce“to b%"stdﬁ‘ﬁ& il

UBodg iha" ebut thund’ ’thaﬁ‘ ﬁ%a (a0l
fta;llor the instructions to the néYe a‘l‘?& AL
rwasilenror dinder Whisler, #1did Inotiexarine

fhres reevedefor Festiltantpheudide: in view 6f




- JALS 8), and United Statés i

'Qlﬂtlﬂ*iﬁﬂ%)fdh; t o’ rmxwﬁﬁmq F}ﬁ HOW“

' t iz i} i i
,hlmii%n %T"éﬁ%

thesmature.iof the second instructional:defici-
oncwand the remedy which. 1ts correotlon re-
quwpd P TR T R P R T

: F‘inﬂlly, the court noted that stshe instiue-
tioH4" did ot iriclude a direction, t6 ‘the éffect
that," When votifng on pro;lrosed gé’nﬁé eeB ‘the
¢o gs ﬁeﬁuii’ed

lghﬁzi
by subpa.ragraph 761)(2) Man 2 é oka. Cit-
ing United States . Johnson, " ULSLC, M A
436, 40 C.M.R. 148 (1969;" &ée“sﬁéd 9 19
SHdehin,"

U.S.C.M.A. 488, .40 CM.R. 150 ((leG&. ld1-
gosted 69-19' JALS 4), the courthfield that
since. the: omission amounted: dzm;,a 4em1: tof
milibary  due . process. and conﬁtj u!:ed[ plain
error, it could:not ‘be curad-by :me Iy a.s.eess-(
ment of the.sentence: bu: req‘{ﬁ i

and gentence. rehearing s O }g

Lk -_r:
The court found the ﬁnd‘ i 1&0%1!&{11, {01~
rect in law and. fact.and detprpithesithut the
same -ghould: be: approveds. Tliésfailisgs of
guilty-were: afirmed. /ThersettendlMhlivevdi;
was Ineonreptrin lawsant) wakigetwildeyi xe

19

hearing.onther s'e nitwenic & et oedboed

(Stevians,e8al ;. Kelsol aanﬂamrﬁrmf-rﬁmom

3

Sﬁ)smi nlG0 %
013«3 A {3 L0
provedithﬁcp
the rforﬂe oy

2 tai 69"_ 2
C'M.R’”’?§ }r.. i
law ofﬁoé&?aw Hid
téry whighasisiiht
deli-berhﬁo&ia&
States *m
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peals. indicated that the Wheeler error could
be nonprejudicial where the matter presented
in. mitigation. wag: limited -and the court :im.
posed a lenient sentence, However, because. of
the remedy requlred by the second instruc-
tidnal error, the’ court found tha.t 1t l‘lee‘d not
dec1de this question o

Cltzng Un ped bgjfes ;. Joknson, 18 U.8.C.-
M.A. 486, 40 C.M.R. 148 (1969, digested :69-
19 JALS 3), the court held. that the law of-
ficer "erred by' fiot *if}structing the’ court-
martial that it éh‘cﬂ'l .wote' on proposed sen-
tence {‘beginning:with the! lizhtest,”” and: that
reversa.l of )the sentence stherefore.: sWﬁB rea

qun-ed Cagidy gl Ty o

The court found the ﬁnd1 s of g‘uﬂty cor-
rect in law and fact and det m'li “gd tha,t they
should be’ approved. The' ﬁndﬁggé of gdll‘t‘y
were affirmed. The court foiifid the: §&nt

1ncorrect in law and fact and' }%"s e Was
set asude A rehearmg was orde%édéi:N?‘tr}:ié

sentence. (Kelso, g Stevens, Sj' o)

row, J concurrmg)
Rights Of Accused. United States'v. Bmon
CM 418078, 8 Sep '1969. Thls case wa 15

3 J’
set aside certain ﬂndmg's of guil v, Ut ‘;é
ed ‘other ﬁnd;mgs It set agide’ ae%ﬁééﬂ'
Bcw‘ton, unpubhshed declc'fé
The rehearmg resulted IP X

8. (UCMJ art. 66 (e)) Erﬁor In -S"tdﬂ’\ Judé;
the paﬁe] for a second ‘timé, Th' the
tence and ordered a reheai‘iﬁg bﬁéé}% 3)1’1%%:}1g
ten?e extendmg 3 ]é(me \
%

Advocate’s Advice Substantially’ Prejudiced
previous capa.clty, a8 4 board O:E i~e’6
aﬂ"lrmed ﬁndlngs of guil ? ’

aﬁ
payl per mo fo;r a

mitted 6 tmﬂ*&
for- ‘appropri

Jigtgdcused;

by thig e hinattient pors
tion/ ofthid i Biptitary Ber:
rﬁékﬁ"ﬁjﬂ’ o m'\ i)

' ihg/the ortginal
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“to accomplish the order of the Board of Re:
view.”: In his ‘advice to the' Commanding Gen-
eral, Fort ‘Leavenworth; the staff judge.ad:
*mcate, in pertment part advised ag followsz

_ _You, a,re a,uthorlzed to take any one of the
following actions in this case!

-a. Refuse to accept Jurlsd;lctlon in tl’l ¢ case
and return it to the orlglnal conv‘en ng au-
thorlty, or- - :

..b Order a rehea;rmg
“,only on the afﬁrmedu_r pdmgs of gullty

Citing article 66 (e); dUCMJ;, and- Umted
States . Robbms, 18 U.B.CM.A., 86, .89
C.M.R. 86 (1969, ‘digested 69-2 JALS 3);:the
court found error m the staff Judge advoca,te 8
adv1ce Not1ceably m1ssmg from the advlce
was that a. thlrd optlon was a.vaﬂab]e 'to‘the

§

es to the sentence

a determlnatlon that a sentence rehearmg ;vas
1mpract1cable ,Left for the cplrt's consid eua:
tmn, then, wag the questlon of Whether h*s"

red b rticle 84, UCMJ is ugt @f?
fqrmahty, ;but r A__heri An 1mportant DT
protect;on for. a'n‘;_acgused. mbraces{ t
statutory du‘y 0 \She sfaff judg oc
which mugt i e, Aecom llshed;mth prec;su n
and accuracy, and', substantlg,]' efects 1n) t{ e
adv;ce may 30 p Jejfi'udlce &\ S tial i
of .ap, accused, 50, a8 -req

§ f
; tive
. ‘bh?; 3( is%ﬂ‘?:‘ljlg % 1?315
1B

t1on on appeal from an
v1ct10n Umted States 'v
M.A. 101, 17 ‘C.M.R, 101, f
light of these prmclpies, the court“fewlt'hst

\[ilj' "I (} 13 )”y J

it-'would: sdem that: the. error:in ‘the ‘pretrial -

advice was of- sueh p-character;.as.tosnequire
disapproval of the-sentence without mere.The
court found,-however; that:it. need not .go.that
far fou the recondveflacted other factors;firom

which; préjudice was: mamfest At the, time

the; conveningxeuthoﬁtm:neferred the cagefor

‘réhearing; ;aceused:hadi heen'in-confinement

for «almost ohdl yedr land: thige months, Mongs
over;: during’%the year he ‘had lbeen conﬁ*ned

in. - the. dlsclpllna.ry -barracks, his  conduct,

“adiin'a convietion with nio:
States v. Speller; RIS

'agalnst Hilﬁsﬁn

efficiency,  ‘and:’ attitude - had so radically
changed. for the better that two of his “pris-
oner superiory” urged a,t the rehearing that he
be restored to-, duty, The court thus. found
that it was clea{r thp,t the .omission in the pre-
trlal a,dv1ce Was, pre;;udlclal because it ‘was
not beyond the rq@.]tm f ‘reagon to cconclude,
ag it concluded th tat he gonvenmg authority
might have pursu ‘:\ & different course of ac-
tion hut for the defeetﬁv,e advice, :

‘#The -court doterhithad that ho ugeful pur-
pode wotld ‘be: serVed'(by”“oi:dermg & second
¥ehaaring on: senteﬁéﬁcfﬂﬁs wetlon thus result-
ynishment. United
4586824 C.M.R.
178(1957) The: indingstorguilty were af-

firmed, but the sentence!m-S‘s@t"aSi‘deﬁr(@halk

S. J  Colling and FolaWn, JJ‘ concurrmg )

(148e MCM) Accused’S’ Accon'lplice ‘Was

Not ‘Rendered Thcompetent: As ‘A 'Withess By
The Fact That He'Had ‘A Promise Of Leniéency
For - Himgelf, Trial- Counsel’s::Atgumient Did
Not Prejudice Accused: United States v. De-
Stefano; CMA20568;.:29:8ep. 1969, Convie-

tion: wrongful poksession of marihuana. and
‘wrongful. sale 0&, arihnana. (art, 18|4) Sen-

tence : ﬁ@m%‘? ¢

Accused;"- "ih”lglsi’fﬁ’l’ﬁjﬁ
urged that‘the‘_‘ﬁ ]
ﬁcatlon alle’gt__é"}

; and ‘TF

t]fe : éHarge was incompetent
Acciiged’ s arghirent 'was basedon ‘the fact
that' the: yoledivititess  against him on ‘that
charge ‘WalPrittte 8 who, -according to his
teetlmongzwi B s;gned agreement wlth the

a(},.; om irpgrtla'] conven}ng‘ aut q?r;ty,
. hg oyided, for suspensmn of,anyf )&%1
ment_ é’i]rti ge agamst S in return%or 15

testi ny inst, accused As ot é}fu n-
edeer?;:%, ;t%é?irecqrd dlsclosed t}?t %'agggg S
Was, afasromplice; to. the, awa:p;;gf losple, of
merghueue A% he, wag, the;; pur,eh,e‘eg;;,qs&hereof
frotn ‘deoused; Upon crossegantiy _ftien;bm Axial
deferiit.counsel; § testified ShivNprior to ac-

eused}'ss tmal he spoke ufdkths th& iﬁrahli ceuhsel

¢




whosgtated-he might be able to “lighten” the
sentence wat his court-martial fer. wrongful-

possession'of marihuana which was scheduled
to be tried the day following accused’s trial.
He testified further that a convemng author-
ity (not the one who acted in this case) and
apparently the trial coungel “elgned an agree-

ment if 1 would plead gullty at my court-’

mart1al and tell them everythmg about this
case [accused’s], that all confinement will be
suspended "

In. reJectmg -accused’s first ass:gnment of
errvor, the court noted that it.is a settled rule
of evidence that an accomplice, who:is other-
wise : competent to testify, is not made incom-
petent by the fact that he has g_promise of
1mmun1ty or lemency for hlmself What has
disqualified such evidence has, heen. # promise
of immunity or leniency extended . return
for testifying falgely, or in % cu ar way;
1.€., not truthfully and fully Un“ b States v,

Stoltz, 14" U.S.C.M.A." 461, "84 MR, 241

(1964). In this case, the’ c()ufti fﬁﬁffd‘ nofhing
in' the agreement of - leniency
incompetent ag ‘& witress!
the fact that he was to*be’ FATASDY 4 ddiirt-
martial on the’ fol]owmg day ’ﬁle’a’d ‘Guilty
thereat, and receive lehieney if ssehtemed fo
confinement did not, singulatly '6r'eollctivaly;
provide any basis for determining jthatihis
teetlmony ‘was dlrected in a particuflars man-.~
pelled to festify other than to. whsﬂ; he lﬁnew
about the case. S

In hle ,next assignment of  error, acoused
contended that the trial counsel unfairly.prej-
udiced’ thﬁ“in ‘his closing argument .onthe
merits Whén ¢ argued that accised’ §l‘1duld

be found. gw]ty because the government had.

con31dered>alli9,f the defense testimony, prior
to trial, 1nVest;tgated the cage thoroughly, and
neverthelegs' bro‘ught accused to “trial. “The
court, howevér,(?_‘fl’ter examining the reoord
and after pl cin “trlal counsel’s argument in.
BapTs
proper proSpec Iiyyl fdld not view it as extend-_\
ing 'to what ,a te. defense coungel urged
was its, eﬁect %E@ cey,rt found that the argu-

ment complaingd:of, Was;in retort to the as-

B"é’é‘ 46 make S
The* ﬁ@ur&‘dund’
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sertions by trial defense counsel that the pre-
trial ‘investigation had not been .conducted
properly and that the government had been .
remiss in not fo]lowmg other investigative
alternatives;’ Precipitited by the trial defense
counsgel, the retort ‘was, in effect, that the
pretrial processes had been proper. The court
noted that although argument is to be based
upon” the evidence or reasonable “inference-
therefrom, provocation often rénders innocu-
ous rémarks made during argument by the’
prosecutor which wotild otherwise tend to be
prejudicial. United States v. Doctor, 7 U.S.-
CM.A. 126, 21 C.M.R. 252 (1956). In view
of - the staterients by trial defense-counsel,

the court did ot find trial coungel’s argument
to 'be prejudicial to accused. Next the court
stated that even assuming that the complained:
of "argument went beyond proper bounds,
trial ¢ounsel ‘did not ‘object at the time the-
remarks Were ‘made, and thus accused waived
his Fight ‘to assert the error on appeal. Umted_
States . Docbor, supra.- Furthermore, im-
medlately follewing argument; the law officer
ingtructed the court that “the accused is to
be presumed 1nnocent of the charges against
him and nezther the fact that charges have
been prefe!,‘red aga;mst an accused nor the
fact that such. charges have been referred to
this court is any evidence of gullt " Accord-
1ng1y, the court he]d that the aIIeged error was‘
w1thout merlt '

The findings of gmlty and the sentence, ‘a8
approved were aﬁirmed (Folafwn J:; Chalk,
S J and Colhns, J:, concurrmg ) :

10 (73 1540 (4),. MCM) Fa.ilure Of LaW'
Officer To. Instruct. Sua .Sponte On The De-
fenge ;Of. Reasonable Mistake Of Fact Was
Error. United States v. McDowell, CM 420183,
2 Sep; 1869.:Conviction: wrongful appropria--
tioni-of an-autémobile and presenting: a false
claim. againatithe ‘United States. (arts. .121.
and 1B, ~respectively), despite. pleas.: Sen-
tence {-F. $75 per mo for 12 mos, one yr. CHL,
and red -B-1.. The convening authority: ap-
provedithe. finding of guilty as to the wrong-
ful: appropriation, but- disapproved, the find-
ing of guilty as to. the artlcle 132 oﬂ"ense .He



Pam: 27-69-29

22

approved only so:much of  the -sentence :as
provided for F.$75 per-mo for sn( mos, gix
mos CHL, and red E-1. ' :

In this:appea(l agcused_icpntended‘that,.‘th;e_‘
law officer erred to his substantial prejudice
by failing to. ingtruct the court on the defense
of reasonable mistake of fact. The record re-
flegted that accuged, in his testimony relative
to the. wrongful appropriation charge, indi-
cated that he had been granted permission to
use the car involved in the charge by one who
wag.in authority to grant such.authorization,
The permission was granted by M. Although:
accused knew M was.not the owner of the
car, accused further testified that, M had told
him that he (M) had been: given permission;
by the owner to-use the car.. M, in turn, gave.
accused: authority to. use the. car. Nelther BCn,
cused nor the military authorities were aple.
to locate: an. individual named. M. The ownexs,
vietim, however, stated that. he had. ange;
known an individual named M, but. had npt
seen.him for approx1mate]y 20 months wi

fense counsel did ‘not réquest an 1nstruction
on’ the’ defense of ‘mistake, it has conslsﬁéﬁﬂy
been held that when an affirmative defensé’ iy’
reasonably raised by the ev1dence,_thé laf\&r‘
officer - is requrred s sponte, to mstru t
thereon. The test of whether & de‘fﬁnsé* ]
reagonably raised is whether the recop d éonp
tains .some evidence to which a jury may;at-
tach.credit if it so desires.. United States.p
Simmelkjaer,: 18 U.8,C.M.A. 406, 401,Q,M£[\‘
122 (1969, digested 69-18 J ALS 2). The: fact
that the accused may be the sole source;ofthis
contention 18 of ne-consequence. United Statds:
v. Remele, 18 U.8.C.M.A. 617, 88.C.MLR, 149"
(1968),. Further; what weight, if ‘any, .is:to:
be accorded 'to his testimony is for:¥Hé mem-.
bers of the court-martial %o 'determine, tnder:
proper-instructions. United States:v: Kueflen,
14U.8:C.M.A." 186, 33 C.M.R. 848 .(1668).:
Badsed 6n these principles,:the court held that'
whether‘aceused-honestly beliéved he had the
authority to uge’ the: vehicle) or- ‘whether.M:
had ‘thé’ neceSsary authority, ‘was’ e matter
which should have been the subject’ of' fhi

gtructions. In the instant case, such:instruc-
tional .guidance was required, sua sponie, and
the law officer’s- tl:'allune to so ‘instruct was
error. o :

"The court next exammed and reJected ac-
cused’s claim that the court-martlal was with-
out Jurlsdlctlon to try him for the charged
wrongful approprlatlon in light of O’Cealla-
Lian v. Parker, 395 U.8. 258 (1969, reported
69—13 JALS 1). The court found the _neces-
sary “service connection” in that the automo-
bile was owned by an active:duty: serviceman
and wag taken from an on=post: parking lot,

“'The court found the findings of guilty and
the sentence incorrect in law and fact and the
sime were set aside, A rehearing wds order-
ad. (Per curiam; before Stevens, SJ Kelso
and Nemrow, Jry”

‘11, (70 MCM UCcMJ . art 76) Aquspd’
Plea Of Guilty Was Provident. Negotiated.
P]ea Did Not Contravene Public Policy Con-
vening Authority Complled 'With Terms, Of

Pretrial Agreement, Umted States v. Mogar--

do, CM 420242, 10 Sep 1969. Conviction;

willful d1sobed1ence of a superior. ofﬁcer (art..

90), in accord with plea. Sentence BCD .and

one yr CHL The convenmg author:ty ap-_

proved the sentence.

- The facts in this case reﬂeeﬁ fﬁhat on’ 4 No-'

vember 1968, the commanding getteral’ of ac-

cused’s division ‘hpproved~ Bebused’s: offer to

pleéad guilty, “which:" pl‘OViﬂéd"‘ll‘l pertment
part:

- I further state: and aﬂ‘inm ‘that-upon return

to my . unit fmmwa,upermd of emergency
- Jeave, l] will, retyry ,tn the field and endeavor
.. to. perf orm: glyp ftary duties as, directed
" to the best- HY. a ability. I offer to plead
- guilty -ad’" desery bd "above, provided the

" ConveninigAdthetity will suspend somuch’

- of my:sentende as:exdeeds reduction ito-the-

lowesti enligted grade, and will grant me.

- three (g) egks, emergency leave to visit

‘my wrﬁe .

.On, 6‘ Nogember 1968, accused pled gullty
to the” eharge and speclﬁcatlon of wﬂltul dis-
obédiente ahd was sentenced to BOD 4n one
yr CHL"0 On 10 November 1968, accuiéétl whe
gianted 4’ 80-day emergency leave td Yettird’




‘the providence of accused’s plea:®

to. the United -States, Following the 80-day
'leave. accused returned to his unit. Thereafter,
within: the:month.of January 1989;.it was
alleged . that ‘accused was absent. w1theut au-
thorlty iand :willfully disobedient:. .

On 9 February 1969, purportedly pursuant
to article 72, UCMJ, a hearing ‘was héld “to
vacate , suspension.” On 14 February 1969,
the con;lmandlng' general .of .accused’s. division
approved hig post-trial conﬁnement after hav-
ing been.informed by his staff judgeadvocate
that accused “hag. broken .hisipromise to
soldier. by his unauthorized absencesiand dis-

.obed1ence and refusal to perform;h;s'smihtary
‘dutleS” o SURTEN

“ In this appesl, appe]late defeﬂée cbunsel

“first contended that accused’s’ pIea ?‘f g'l.ulty

was improvident. The record "of. tF éll how
ever, disclosed that the law officeh. Had made
a careful and ' complete 1nq}1ﬂ‘y‘ “c‘d cél‘h ng
S “aw of-
ficer ‘contluded; and ‘the codrt' hg’,rg d“that
accised 'fully undérstood the ) and
-éffect '6f his pleéa ‘and enteréd 1 d‘3 t‘ freely
and voluntarlly "'" ’

3 ‘Inﬂbhelr ﬂrst sesighment of' errer‘ jﬁﬂbpi‘-:fllza.te
defeuse! covhiel also contended’ lﬁﬁat”akl dao-
tiated plealof giilty in return rofl“%k;gaﬁ biney
léave” pontFavendd “public ‘poliey: Thel byt
found" tHEL i} the emergency “leave Wi the
only’ ele‘fﬁent on lectided’s side” ‘oftthes alig*u-
ment, and 1f e er nqy leave were 8, nly
beneﬁt from 2. guilty, &p ent
might have mota; We & Howevsr, 'the afirst
element of theJ fafg'rseh‘rﬁnﬁ with:the ¢onvelting
%uthority was t3h ssns*«the Jselét 1?@ ol a

CD and one yr bl to
.the Towest enhsted ﬁ&éyas fthe\?t:n a,%t of
the sentence to' be: re}iecautedmﬂmﬁe *ﬁﬂcuBEd
was then serving in. the\fét'admoﬁonly*m%ri&tate
‘B-2; the court’ ‘found’ tHiththie. paryiiofisthe
agreement Was in itheld’ éﬂ*ﬂehel‘éus*edneéssmn
bkt the convenrng authori‘ﬁy, anguf ¥ 1 to

‘allow the ‘additiona) emergéi"."é AR f?ned
o, thet}tourt to, be, if. anyth % g ?éft\: ity
o,

rwj;lch was: requested by accug tl
cordingly, .the..court: found. ths;.ﬂnstf ‘aRaien-
ment of error:to. be: without meriti i i+
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i - Invhis -second:-.assignment -of error accused

contended . that. the dction:. of the' convening
authoerity: in -approving the court-martial sen-
tence of a-bad-conduct discharge and confine-
ment at hard labor for one year wag a nullity
because: by the terms of the pretrial agree-
ment .the; convening authority. was to “sus-
pend: so. much of: the sentence:as exceeds re-
duction to the lowest enlisted grade.” Finally,
accused arg’ued that the 9 February 1969
proceedmgs “to vacate suspension” were a
nullity since ‘the’ convenmg authority did not

‘take his action un‘tll 19 March 1969 and in

point of fact accused’s sentence was nhever

Lsuspended such as to justify a vacation of

the suspension for any reason. The court re-
Jected the second and thll‘d asslgnments of
error for the followmg reasons: Follow1ng
the' trjal, and in conformity with thé pretrial
agreeme‘nt accused was granted leave ‘and
subsequénﬂy allowed to return to his ‘unit
w1thqu‘t coﬂﬁnement The convenlng author-
ity never fomially took action to suspend ac-
cused’s senterice a8 agreed The “delay in
formal suSpensiori of the sentence was due in
part, however, because of accused’s miscon-
duet after hls return’ to actlve duty from
emergency, 1eave The court found that this
m1sconduct conslst,mg' of five AWOL’s, was
contrary to accused’s part of the pretrial

_ agreement to. “endeavor to perform [his]. mil-

itary duties to the best of -[his] abilities.”
The court:held that it was this misconduct by
accused ;which . precipitated Proceedings -to
vacate the suspension ariddentence in accord-
ance with article 72; UGMJ. The eourt noted
that ‘although the ¢otivening authority ‘did not
take formal action .to suspend’ ‘decuiged’s ‘sen-
tence, he.:did honor £he agreement by allow-
ing: accused’ to'take émeérgency leave and re-

‘tiarn: to Hig“binit-ir'the field upon his return.

The etmt‘emng\' ’ahthority Pfully- comphed with

'tl)e spmit orﬁthe ter‘ms of the’ pret‘rlal agree-

The ﬁndmgs of gullty andr sentence ‘were
afirmad. (Westerman,C.J.;:. Kramer and

‘Rouilard;: JiJ.j; concurring:):
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12. (171, MCM) MACY Directive 37-6 Did
Not Punitively Apply To Accused In His Pur-
chase Of Dollar Instruments. United States v,
Benway CM 420976, 12 Sep. 1969, Convic-
tion:. three specifications of viclation of: a
general regulation and two specifications :of
absence without leave (arts. 92: and 86, re-
spectively), in*accord with pleas, Sentence:
DD, TF, cne yr-CHL, and red E-1.

- On 12 August 1969, the Army Court .of

Miljtary Review affirrited the ﬁndmgs in, thls

case and modified the sentence to 1nclude a
BCD, TF, one yr CHL, and red E-1, In the
instant decision, however, the court w1th
drew its decigion of 12 Au ust and reversed
accused’s conviction for v1oﬁltlon of a general
regulation. The court noted that the three
specifications. allegmg violation of a general
regulation asserted the unlowfu] purchese..of
over $200 in dellar mstruments durlng di
ent specific months, in violation of paragraph
38a, MACV Directive 87-6, entitled “Fman-
cial Administration Regulatlon of Currency
and Operatlon of Military Banklng Facﬂl-

ties.”

In the, recent de01s1on of United States ru
Baker, 18 US.CMA. —, 40 C.MR. —_
(1969, digested 69-21 JALS 9), the Court of
Military Appeals, in construing a'simitar reg-
ulation, held that the regulation did not apply
to an accused and consequefitly ' réverseéd” his
conviction. Tn this cage, the court: found. that

the rationale in Baker was applicable and-66h-

¢luded that the provisions: allegedly ‘violated
were direeted to those ¢oncerned-with adcom-
plishing currency transactions.and: did; not

_punitively apply to accused’s.: purchase of

dollar 1nstruments L SORT I
- Accordingly, accused’s conwctmn for viola-
tlon of .a general  regulation was. rever.sgd

‘The findings of guilty of .being absent without
leave were affirmed. Only so much of. the .gen-
tence as prov1ded for BCD, TF, six months

CHL, and red E-1 were affirmed. ( er
curiam; before Porcella, SJ Baﬂey end

‘Hagopian, JJ.) .

[Editor’s Note On. 28 October 1969, "Dhe
Judge Advocate General certified: this case to

24

Intent to commi
.gullty of one coumt'

-guired as t¢. the,,rﬁ%&%

© [Alfter Hestiliy

resolut]
resolton

the - Court of Military. :Appeals- for review
.under article 67b (2), UCMJ. It was requested

that action be taken with respect to the fol-
lowing issue: “Was the Court of Military Re-
view correct in:holding that: MACY Directive
37-6 does not punitively apply to the appel-

lee’s purchase of dollar _ingt_riun}entﬂ?’_’:]_ '

+13. (70b, 73, MCM) An Instruction Which
Permits Court Members To Use A ‘Withdirawn
Guilty ‘Plea: Is Patently Erroneoiis. Other In-
structional Errors ‘Were Also Present. United

-States v. Hollie, CM ‘420727, 24 ‘Sep: 1969.

Conviction: acéised was charged with intent
to tommit murder; and two counts of ‘agsault
with a dangerous weapon. He pled guilty to
assault and battery and guilty to one count

‘of assault with. 2. dangerous weapon,.. After

both sides had; preﬂented their cases, the Jaw
officer, on his own motion, withdrew accused’s
guilty pleas and gnterﬁd pleas of not guilty.
Accused was, fou c_l_ Jguilty. of assault with
it voln ary manslaughter and
sault with a danger-
QD TF, five yrs CHL,

Sl g

ous weapon, Sent,
and red E-1,

.. Accused’s clajimed-eynor: stemmed from the

action of. the:law .officeriin withdrawing his
guilty pleas and substituting pleas . of not
guilty. ‘When. the progxdem of -the .court in-
pg;omptmg the change,
the law officer;,in ;per nent part, stated:
n tﬁé"éwdence T conclude
‘that theré id’ah”is¥lie’t6 be resolved by
this court:snt thét reselution is simply
. this;: You /hénve/ heard-from the stand the
accuged st tgtﬁh&the fired the weapon. The
13 . made by this court is
whiéthe tg* éonatitutes justification in so
farvad’ ‘tHe”&Sffenses charged. I've told ‘you

* - 'what youlhust’ find and bear in mind the

- burdenis upen: the government in all; g~

N spectsntq ‘préve that he was not acting in

justification, Unless you find that he was
. mot, actlng in Justlﬁcatlon you must find
no g uilt., d want to reiterate the fact that
Yo hear& his plea. This admiits the facts
' but 0 ,sptr admit the lack of fact, that s
redmét"tfe eriminality. THiS is what you |
“fifid BEKind ‘those' closed” doors or’ fnot fittd,

(Emphaséis added by the court.): i+ dunis @




. The thrust: of ‘accused’s argument-regards
ing this-instruction wag’ that it errondously
permitted the court to consider: his . guilty
pleas ag establishing “the facts”. of ‘the shoot-
ing, leaving the court only with the dJetermi-
nation as to whether there way’ Ju‘etiﬂcation
for his actions, Citlng' United quctezs Y. Bitrse,
16 US.C.M.A. 62, 36 C.M.R, 218 °(1966), the
court agreed With accused apd’ Held''that an
instruction which permiits the' court 'thémbers
to use &’ w1thdrawn guilty pléa’ 18 'patently
erroneous ’ a.nd precludes aﬂ‘frmahce of - the
conv1ctron

. The. court went on to note aanothev serlous
1ne,truct10na] error: which. affeeted ~aceused’s
conviction. of assault with. intent.to .commit
voluntary. manslaughter. The,law; officer/s. in-
struction: on this. peint . would  hayenermitted
a finding of .guilty of -assaultr withsdntent to
commit .either murder .or voluntary: man-
slaughter hased on. an intent to.dnfliet:grievous

“bodily harm. The court, citing United. States
v. Barnes, & U.S.C.M.A. 792, 19 -G:M.R.. 88
(1956), held that such an i stru_c-tion is pre;i-
u’dic‘IdlIy erroneous. ot

_u court noted ‘thi

Jose "of ‘the need ‘to ,ec1de whether ‘the

f hse counsel 1mposed glhmdmg waiver on

e{gq&s&% by agreeing to permit the same court

to continue on to final Judgment after the
gu1lty pleas were withdrawn.’

WTheaL g of g'ullty and genterice’ were Set
fjﬁg&[ﬁjﬁe 'd;fmg, was. ordered (anl ST,

M@@s _o,'le,wn, JJ., concurring:):. ...
g Y] NN ACMJ art, 92) cou ¥t Held
Of; Paragraph I&JL AR

134)' Violi gt
- B0, by, sellmé R0

htanta %‘q’mmonly knowm as
“LSD™ (ark 4?%9%6 Rus Vi

plation of paragraph

18.1; AR 500480; ‘N Wevitip: h!is> poseeséion
five: ‘*t!ablete i’*‘m STRBHER *92) Serttefite 1
DD, 1 F’ ‘and, ” ,‘A?:.,\ T Qne pievious

special court-ma AL P y}gns%awoeelder-

ed; Honomng alpremeﬂgéexrmenmthe £on-
vening authority reduced:the ptnifed .of -con-

25

ctlon 1n this case,
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finerent raf  hard labor - to. four: years, but
otherwise approved the sentence :

" Inthig appeal accueed contended that para.-
graph 18.1, AR 600-50 was 111ega1 on 1ts face
and, consequently, dlsol'oedlence of it was no
offense; that the LSD specifications failed to
gtate san: offense. because «of  the failure: to
allege aecugdd’s knowledge of the proscriptive
listings-of the Secretary of Health, Education,
and Welfare (HEW) ; and that the L8D spec-
ifications. were’ 1nd1vudua.lly subject to a maxi-
muin penalty mcludmg' enly one year confine-
ment; not two years, ds the law’ officet inform-
ed: the court-martial. !Ifhe eourt:found that its
holding- in United -Stdtés: v: «Elwood,  —
C.M.R. .- (1969, -digested: 69-283- JALS 8),
was. digpositive of accused’s contentions. .Ac-
cordingl; .,.'-the court ﬁound that they ]acked
merlt i : :

G

“In"a'dl plemental assugnrnent of error, ac-
cused aseefted thét paragiaph 18.1, AR 600-
50, ‘was “dltra’ vives” and  illegal: hecause -on
2. Noveribar: 1968; it the- time of the alleged
offenses; tHe. regulations of the Becretary of
HEW: perteimné' b dhe driug -or ~sitbstance
CL8D wereﬂﬁoﬁlong‘er' m eifoct The court
digagreed; - LA

. Accused, re11ed on fcotnote 3 of the Elwood
ODJ.IIIOD‘ Thé: the court noted the following:
Paragraph ] Was added to AR 600750 by
Change 2, datéd 15 May. 1968, On’ 8 April
1968, Reorgamzatlon Plan No 1of 1968 be-
camé eﬁ‘ectwe, and, in, p tment part di-
the Secretary of E hls power to
designate dangerous dr e and ‘transferred
thls functlon to the hure u of Narcotlce and
Dangerous Drugh” héaded’ by 4 director ap-
pointed by the ‘Attorney General. Thereafter,
the " directdF 7 that- Burealr promulgated a
1w Chdpéritetigitive: 8° October 1968; which
coriBined the regllations  previbusly promuls
datetl! byothE SEcretaty of HEW:with the reg-
nlHeBnssE -the' forvied” Bureau sof - Nercotics.
rhﬁmwwa “howbver) the' cdurt*aiso‘etated that
thé ‘ﬁn’éeegaﬁfzatmn Plan :di@tnat; ipso’ facto,
intall e e then® exietﬁﬁgwegulatmns of the
SectethityTof - HEW pertaitiing to dangerons
dFiigs. 2THtts, “the rvéfefeticel’ in parspraph




1Bila, AR 600480, t0 thd -designation andnreg.
ulation by the: Seeretary 'of  HEW were-not
improper ang remai ed eﬁ:’eptlvely, part of

the definition ﬁieremﬁ at ’leist for the. purposes '

of thls case——the o enSes

.........

avmg occqrred on

In the 1nstant?case the eourt;conc]uded mhat
the provisionsi 6f paragraph - 18:1 -were: rot
rendered illegal: by the Reorganization:: Plan.
As.a matter of law; by virtie of the play, the
functiehupfdesignating:: *hallucinogenic
drugs”:was deemed transferred from the Sec-
retary: of HEW to the Attorney.General. The
courtinoted: that the faut that: paragraph 18:1,
AR 600-50; hag-not been tehanged to:reflect
the new! regulatoryagendy is: of no . dotsek
quence. The isignifibant factor -wag that when
aceused -ocommitted::the offense :alleged,!the
possession and transfer of LSD on 2 Novems
ber 1968 LSP wa ;:leszgnated by apphcﬁble
regulatlone as q hal ucmogemc dlgug e b

rAceordmglm ;t}he‘ eourt ;Eound the ﬂmﬁmgg
of gujlty:and the.sentence, as; apnroved by
proper.authority, -correct:in law and fatfiond
determined.thaf they should be; :approyvedyThe
findings-of gujlly and. the. sentence weyezaf:
firmed. (Nemrow, J.; Stevens, 8.J., andAKelﬂ@,
J concurrlng)

18, (150, 1544, _MCM) ‘Byidence Ai‘raﬂ&bﬂle
To Trial Defe nse? ﬁuqsel Concemin oééﬁi
Tilegal Seaych’ And S

 An ei"uré pould Hhvé
Resolved At Trial gvel. ﬂoct\zrine or }}
{' \J

Not Invokedi Umted batos . ‘C}‘oi&ﬁ;*#%
4900@7 24 Sep 196? Coi "“jo
possessmn of marlhuana." a*g )y, dog
plea. Sentence 'BCD, TF, a d i e ﬁ‘}f 1o
The convemng author:ty appre\réd Q{J 5’ '
tenl € pouwuli ot A i) v bﬁjm

5 I ;thm manea-l, rthear qumment! ﬁﬂmeﬁﬁé
that.the Jaw. ofiser; eved invhis mgtrmetipis
on-sentence b ;a8 vising . the., court mamhhiens
thet theyishonldkpay Jiftle aftention tnsthe
conviction that-wassubseauent.te this offenke
ofiiwhighihe -[acensed]mow: stands eonviphed:
aast The law ofigen: shouldi have. advised the

%“éi

ohurt to- Hotally, disragavd the subsequent: cons .

vietions Because,of bhe.conutp disponitionyaf
aoensed’s, second,asgignment;,of , error, hows

gver, the court.did not-decide the question' of
whether er not HHe: law oﬂ“lcers;xerror’ whas
hﬁtrmlessn S L T,

yn, hls second,eas;gnmenf of error ac;puqu
pntended that Jche event. which . led to ‘the
discovery of . coytra,bend in. his. Iocke,r, aj‘-
though labeled a. lnst)rnmsu,,‘l health and ,safety
1nspection, Was, in. xea;ll,ty, a, gearch for rim-
inal, agtivity,,. Hw; argument cont;nued that
abs\ept probable canse, Whlch wasg not shown
in. thm case, the, sea;rleh yas 111egal and .the
fruits of the search were therefore not ad-
missible in evidence. In light of the admlsswn
in-evidence of the frfitsof the search, the
ddurt was -urged toibet anide the findihgs and
seritence and order #he chitge ‘dismissed. ‘Ap-
pellate “Governmietit .aolmse] - responded : that
thé!contraband was idtovered in the course
of ‘& normal health-sahd “afety -inspection:
This ihspection, they ¢ontended, authorized
by -dccused’s’ commandinghoﬂieer, ‘wagaleglti:
mate ‘exerclse of his auﬂhorifty to: 1nspect”h‘lé
commwﬂd ! : PR 'ﬂ='~--‘-

Coraa
From the foregomg, 1t wae apparer;,’mt%tb,e
court that it had to inquire as to the dis
tion between 8 “Search” und an “jHé) g
This' dlstmctmn Was deﬁnitw ‘lyl%}
Wit

Umted States v, Lange 15
85 C.MR. 458 g1965) whe:ﬁ

) rm Urn? "?m 16
Military Appeals 8 ate(} i ng Htﬂlfl B

- i)

.. Comparing “search”, it wu ?ﬁtmn e
~ find that.a gearch js. ma 7 @ view, i
‘ward discoverin éo 6tf1er '
dence 1:6' be‘lhﬁgﬂ thi Y 1bdect im‘l 0L

e
=28
"%_
,.SD

B
e
o
&3

other

mnd f1 %%xlf)‘é &ld] | xamiha-

<+ tion ﬁoa;dﬁﬁﬁr att --%he iy or réadmess ‘of
the:permofl quginization; or-equipment; and
-though  SEminal: fprpceedllxllgs may, regul}
trom matte W‘éﬁ}""? ‘‘‘‘‘ reby, it is, net

~ made With to “any crlm qal abhon,
&0 T A HeTRFGITtine TithEE Br gpedial, dle-

=ff‘vzﬁmﬂ I ‘l‘éventén oY Any ninibéprpf other
ludung merely the ' Fadidge; of
;'.J;}m‘ﬁég - % is no; requlre;(nent ffom‘r;p;r bable

‘ “*l:'he ‘Btatus of This orgaﬂifi #gf’ﬂr
g “amwfﬁan’ﬁ%fi it; dimcluding tite ‘artnaididuibe

-ehiy billets, ete. Lauohion o mdtun. wotoy m

R@%MWW;‘@% it is made'

ferm is u it
fzvbm a desire. g t am%




.‘0
T

-[n thg'¢hge ‘at 'bat, the cotrt, aftéd s’ Véry

thorough “reviéw ‘of *thé rééor‘d‘ ‘Polind “that
there was afi appe‘arahcb of 'fhs" ﬁ‘hﬁzﬁhon of .

the so-called “shiketown Hingpeetion ab
vehicle for feliteringrout avidereeiol: cnimmal.

activity. In other#onds, rityagpeatred: to the:
court thattheeventi Whlchﬂbditd) theldiscovery:

of marihuangddn-ageused’s lockeiwagla search,
as, defined;, in, Langes isuprge, ather than,.an
inspection., Furthermore, failupe, o, pgtablish
probable. capse. therefor,. would render. the.
seaﬁrclq ill]qg(gl gmd the :E;rults the;;eog 1nadmls-

si lg into. g\ndenee . Cwsad bevisoat o

‘ ;A,:ﬁteir& finding' the -appearance:ofaosearch,
rather than an inspection, the court was
faced with the critical question of whether
the . record .warranted dismissal offitherdhatie.
In.this conyledtion;: it- wassnoheda theh (trial
defense counsel interposed no objectioniito
the adm1sslb111ty of the ev:dentlary matter
which stemmed from the discovery: of ‘con-
traband found in accused’s locl%‘ ﬁ[ d{g
he- afﬁrma’cwely urge the law .office ’{1

an out-of-court inquiry regafdn&ﬁgﬁ%‘eﬁdéﬁidﬂy
of ‘the search and seizure. THéde'fbnikfions,
néted the court, necéssarily gave rise Wd1l¢on-
sideration:of:the apphcab111ty of, the] doctrine

of waiver. - - : Lo 2lY Rant

G)rdmarily, an efrof occ\urrmgr dhfiflﬁ"ﬂflial
mubﬁ he called to-the attentionof{Ehlittpial
caurt in otder to: be reviewed. ol paal
Ungted ‘States v. Martinez, 16. U 8.0, fAE{g}O
36 C.MLR. 196 (1966). One of the bas rés-
soils fpr thé Wwaiver tule is that if ob {%dhrfs’
mide 't Heitrial; evidence might’ 1bet’%i"rf1’ci~o-
dGaER B the prosecution to. shewSthat'the
search+ anfly seizure. was legal. ;T,}@gﬂitgg}@ed
States Ooqutldf Mll;tary Appeals, in:. } ﬁp“rly
decisions;. enutniciated the basic principles:and

© puidelin@p4d Bedullowed regarding the walter

dbotrineoTpligvited States | wi Mabusoek; il
.8: CuMLIA BRI phad MyR 82 (1961, the- Cotint;
intdopting dherfedanalirule quoted. pxtensives
Ty sﬁromﬁ!ﬂie&d m‘mﬂw Um’&t@d oeres,

178 F.2d (1949). AIn szth the Court
stited it fﬁﬁw]é% %rgp &

o] i
st A0GL 199 asisH 1(1"1*:%!,14)7 Fi

peill‘atie acgﬂﬂﬂ@wiﬁ 4 lgﬁé'lﬂn B?g’?haﬁaa

ap-

1Eers!'
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“twhichdre’ dllegéd ‘as &rvérfor the ‘first
i time on.appeal,’and. this dsitrue of crithinal
-«a8 wellas. eivil -cases.. Howeuer,. an; .excepr
twn Jesgz.sps dng cmmmal 0ases. where the al
“leged error. woul«i result in 6 mamfest mis-
Sieariiage’ of Fustice, ‘or would “‘seriously’ af-
otfeet thé fuirness) integrity, 0P public repu-
-« tuttoniof: jutlicial: proceedings.”’ - (id at. 184):
(Emphas 9 supphed by ‘the !cou;-t ) e
The urgings y of appellate. defense | .coungel
agide, the cotirf, si:at “that it has. always been
its. custom' pa};ticu r]y 11 cases’ of gerious of-
fenses involving con tltuﬁonal rlghts to (:heck
the re¢ord’ carefully fo;‘ ‘errop’ prejudicial to
accused, although“'not tutged” at. the trial
forum. In this case, the court held. that. 11: Wwas
reluctant 'FQ dispose . of. accused’ .cantentions
by mvokmg the doctrme of “walver. The court
again noted that the record before 11; when
vlewed «in (ibs: entirety, - cartainly served 'to
raige, the 453\1@ of unlawful seapeh. and. sejzure:
The wourees.of rinformation. upon: . which. this
conclugion was:baged, were pvailable and
known to cpunsel:at fhe trialrlevel. The,, court
also noted that it had been unable to ascertain
from the pecordiwhy. the dssiia’ was not' taised
at the t¥ial level By appropriate ebjestions or
a requeitifor atdutiofueniirt dnquity. While
the court hesitiated to spetuldte; it stated :that
it ‘wad entively within: the realm of Probabils
ity that suth-bn-inquiry'would have been to
the distinetiadvantage of the aceused: There-
fore, cogent arguments could be made that
acctised had ot ‘beeth “weéll fepredehted-and
acqorc}ed a fair hearing at the trial leyel.. In
these. glrcumstance e qo rﬁ,be”qu ﬁ,hxa,t APpli-
cation of the doctrmg‘ 93 & pfiyer Would be in-
appropriate. Ll e

: e dlsposing oﬂ thigfoass; the-court !made it
clear thetit'did nbtpunport:to retch or decide
the-iquestionosoncepiting the sadmissibility vof
thecortiabantunmoonered inthe! couse’iof
what wasolalpaledsh, normaly¥shakedown’ sin-
spedtion At nguiny <was limited o determine
whithensatters ivailablesto: counsel -at! the
tidalilend] sehviedti to ralse the iosue of: llegality
of the :sgarch and.seizure. The court found
that they were sufﬁcmnt to raise the issue.
b HiEhe Bt Uaving Pedti raided ut the trial

| YeVeP $Md Pijastice "ta’ftheﬂﬁééused*“the ‘dolrt
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noted that.the case would ordingrily -be: ye-
manded for arehearing, limited to the eearch
and seizure issue. However, gince 'the’ Secre-
tary of the Army had remitted the unexeeu‘oed
portion of accused’s sentence and a.ccueed had
been . restored - to-duty, . the court found .no
useful - purpose would be served by d1rect1ng
further proceedlnge in this case; "

In hght of the foregoing eonmderatlons, ’éhe
court found the ﬂndmge of gullty a;nd]the een-
tence incorrect in laws The ‘cha rge. and its
epeclﬁeatlon were ordered Qismissed. (Baﬂey,
J.: Porcella, SJ and Hagopx n,:,J‘ . concur-
rmg ) _‘ .

1V. TIAG AC'I‘IONS UNDER AR’I‘ICLE 69,
UCMJ ' .

1 Approved forfelturee iof} $91 00 per mo'nth
for enlisted mian with 1éss thah two yesrs wéi
vice reduced to: Towest -enlisted grade held ‘exi
cesgive. TJAG rediced forfeiture to' $7B*00‘
per month JAGVII SPGM 1969/227, - s

IR EE T v;—:~.,1 [R1 20
2 The pree;denjs. of a epeclal ceurt»mm.*tml-
informed. aceused: of his Article 88b, rights te
counsel from:a prepared form which. ,,epnonf-
eously  omitted the: accused’s right:to: be; de-
fended-by civilian counsel at his own. expense.
This misadvice :yesulted in setting a.e;dgithe
conviction, JAGVJ SRCM . 1969/88L, i1, bt

\' MISCELLANEOUS MLLITARf IJIUS’MG,E

L M;lltary Judge Memorandum Nﬁﬁ*ﬁ B§
54—Presentencing _Consideration' Of ‘Mt
From Pérsonnel Records.' Under para%%
75¢, MCM, 1969 (Rév.) and paragtaph 9

AR 27-10; 4 court-martial constituted: Wl_ﬁh a.
military: judge may -properly consider:infor-
mation from:the accused’s personnel.recordy
reflecting: his :past conduet: and. performange:
The military judge.is-to determine.what. ine
formation is irelevant to ;sentencing . -andy;if
thie trial ig hefore-a.couttwith-members, swhat
informétion- is- to be pnesentedx to: the. men‘b
bers L S SR U L1129 ‘3‘_.‘--‘:’:: i T Tk

; 31(:/

Severalr records Qf t.rlaJ, beﬁore, a mdlteny
judge .. ajlone - have.. been ~raceived. «.recantly

which. 1nd1eate .that the judge considered. in-
format;on £rom. the eccueed’s personnel . rec-
ords which. was not, included. in the record of
trial, AIthough_the_ Manual. and: the above_-
cited regulation may appear: ambiguous, it is
clear that for proper appellate review all mat-
ters considered by the military judge or mem-
bers:of the court in arriving at a’séntence
must be made a part of the record; According-
ly, all mformatlon 30 considered whether in
the form of an or1g1nal document or an au-
thenticated copy or sufnrnary, should be for-
mally received into evidence and attached to
the record as an- exlnbit JAGVP 20 Nov,
1969 '

2 Monthly Average Court- Martial Rates
Per 1000 AveragevrStrength July~September
1969 ‘

S Ganeral Spesial summ‘a-y'

: Co : (M CM . i'CM--
ARMY-WIDE 14 254 8
CONUS (Excluding E
ARADCOM) 200 897 .97
- MDW S 08 1T .04
- First US Army 18 410 112
Third US Army 20 3.81 71062
Fourth US Army .27 . 877 f..,.z.-;.;:;p.:--'?v'?
. Fifth US Army- .. .24, -B%T i 1,18 .
- Sixth US Army 2200 8110 ¢ 1.66
USARADCOM" - -+ vuddf - ,_f-%.f91“ .06
OVERSEAS | | 115,‘__ 46
USA, Ala.eka? cannie,e— oo LBL 64
~UBA, Forees So, Gmd = 70 140
’USAREUR;?* LTER0T - 91 84

07 - 124 48

- N qte4 gﬁbmee,ﬁguree represent geographlcal
a.reas undeNtheJurisdictlon of the commands
ard- arebaged on' average number of iperson-
niel * ori! duty “within: those" areas, excepting
ARADG"@M 'personnel JAGVU 2 Décs' 1980,

N S I

3('.Non3ud1e1al Puniehment Monthly Aver-
age And Quarterly Rates Per 100(_} Average-
Streng'th J'uly-SeptembéP ‘1969 AN f, » 0\

i

Pa.c1ﬂc ‘Area




“

Qucrierly
Rates

Monthly Average
Rates

ARMY-WIDE 17.07 51.20
CONUS (Excluding
ARADCOM 19.40 58.21
MDW 2.77 8.82
First US Army 17.62 52.56
Third US Army 18.87 56.00
Fourth US Army 20,18 60.58
Fifth US Army 20.88 61.16
Sixth US Army 26.06 76.19
USARADCOM 10.14 80.48
OVERSEAS 14.48 48.45
USA, Alaska 14.84 44.51
USA, Forces So. Cmd 13.57 40,70
USAREUR 14,08 42,09
Pacific Area 14.67 44,00

Note: Above figures represent geographical
areas under the jurisdiction of the commands
and are-based on average number of person-
nel on duty within those areas, excepting
ARADCOM personnel. JAGVU, 2 Dec. 1969,

VI. MISCELLANEOUS.
1. Instructor Positions At United States

‘Military Academy. Because of an increase in

the size of the Corps of Cadets, several new
teaching positions will be created during the
summer of 1970 in the Department of Law,
United States Military Academy, Weat Point,
New York. Interested JAGC officers are en-
couraged to correspond directly with: Career
Management Office, Office of The Judge Ad-
vocate General, ATTN: MAJ Watkins, Wash-
ington, D, C. 20810, Applicants should be in

. the grade of Captain or Major with a mini-

mum of 12-24 months active duty service.
JAGC, 2 Dec. 1969.

2. Articles Of interﬁest To Judge Advocates.
Rishe, U.C.C. Brief No. 12: The Effect of

29
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Inspection Under Government Contracts and
the U.C.C. 15 Prac. Law 75 (1969). Copies
may be obtained from The Practical Lawyer,
4026 Chestnut Street, Philadelphia, Pennsyl-
vania 19104,

Whipple, Talk Show Talks About World
Peace, 556 A.B.A.J. 1060 (1969). Copies may
be obtained from the American Bar Associa-
tion, 11565 East 60th Street, Chicage, Illinois
60637, .

Comment, Civilian Court Review of Court-
Martial Adjudications, 69 Colum. L. Rev. 1259
(1969). Copies may be obtained from the Ed-
itorial Offices, Celumbia Law Review, 435
West 116th Street, New York, New York,
10027, '

BY ORDER OF THE SECRETARY OF THE
ARMY:

W. C. WESTMORELAND
General, United States Army
Chief of Staff

Official :

KENNETH G. WICKHAM
Major General, United States Army
The Adjutant General

The digest topic and section number sys-
tem employed herein in keying other than
military justice matters is part of the copy-
righted digest system used by the Lawyers
Co-operative Publishing Company in Dig.
Ops. JAG, CMR, and USCMA volumes and is
used with that company’s permission.
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