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I. ·.~Mt,y.MES84GIrS" 
. AJlllNI'VEltSAR¥MFSSAGEHlROM,CHIEF OF 

STAFF/'f(i) 'TIIE' MEMBERSoOF'iTIIEARMY 
JUDGE AD~OCATEL'GENER<AVS:·CORPS, 

It"is "~>ple~sure ifor Me' ·to extend on behalf 
of all the men and women of the Army con­
gratulatipns and best wishes t<;teach· .member of 
.!,he JlJ,dge Advocl\te (,entlral's .C:Orps on the one 
.hundred . and ninetycfifth, aMiyersary of the 
t;:qrps •. 
, .. The ·.'expedences of the past.'¥ear .. have ;again 
demonStrated .. tha~ .ithe..Army, .. , i its . ;members; and 
tJ;teif dependents;'IlIUSt·)c0ntinuei'~:;;have';the .. <set'l,. 
Vices of'.,a :Js!\;illed and IDrofesSlonal,,,Cofps!,,o( 
lawyer8IiC~espite(lthe:. ~hottal!e ,ot aMfiilabltl· ,tnbm" 
bers· of. . the lUdg~t t,\dliocate' Gen¢~id's"iCOrpS, 
your· initiative di) ,implementing thelf~1ilitarydus" 
tice Acto£ 1968;,,'anddn,perforrrting.:~im~y and 
effective' legaLservices.,dn .,vietnam,.,,·.'8s. "well ·as 
the rest of t4e. W9fld,.\yas ffiQsUmpr,essive. 

Take .. pride' ,inyoutc,aCcolllplishments. J ' wish 
you continued ·success. as"y,ou,lpe!1fotm,ypur vital 
contribution. to" .theArm~' team.;, . 

,.' W:@i·WESTM0RELAND . 
Generili. fJnitl!ti Stilles' A.1fflY 
Chie/"d! 'Staft" . ;d. , 

" ,,';f ,:' ''"'J "J 

'O(JoIruDimlciitions relilting to' 'llle 'contents alld 
addreSll"lcliilnges' shoUld he "ildd~oit(1' Th"e 
Judge" AdVlkate' Geheral's'!k!hooll"'I'JlS.,i Anny, 
Clifli'IotlesVllle,Virginla 129(1) €bples 'ot;' (be 
materials" 'dlgested :: III this i\lIlIiplllef·.al'll': rilll 
avaUable from the Scllool.' 1'his ptimplil@k'may 
he cited as; ·'7019' JAIlS' Ipage numherli1(DAdPam 
'l7-7Q+9~"i' ... '; .···,1.. ,',/1',' 
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DEPARTMENT OF THE ARMY 
WASHINGTON, 1;>. C. 20310,,16 July 1970 

ANNIVERSARY MFSSA6E FROM MAJOR 
GENERM; HODSON'TO THE.JUDGE ADVO· 
€ATE GENERAL'S cORPs 

It i~'a pieasure to' eX.tend!o each of you Illy 
best wishes on the" 195th anniversary oCthe 
COrps.' . .' . 

'This p~st y~ar ha~ beenone of which we can 
be parti'i!Jlarly proud. TheM,ilitafy Justice Aci~f 
1968 was iD)plemellted smoqthly, effectively, aM 
~fficii:mtiy ,thT?)lghO)lt the ArnIy. Th.e size of the 
q>rps w~s., .increased greatly to' meet the de­
mands of the ... Act, wit\1o)lt a dilution of .the 
quality of our legal services .. These services were 
provided to. theArrrty in many cases under con­
ditions of attned" conflict. 

. Looking tpthe future, . social . and political 
changes are cer.lIiin to Continue. To meet these 
challellges We Dl)lS(, oontinue to improve our 
system of, milit~(y justice,. which h~s already 
been acknowle4ged "as . tbtl fines! in the world. 
O)lr . practice of, l~w within the military. must 
remain. consonant ) With . the' highest. st;mdards of 
profe~~ionalisql; •. ill sl;1ort, we must continue to 
improve th.e fI)l~lity pf our . service a~d advice 
to the Army;)19th,as.iu~geand advocate. If we 
respond with' the' oedication, 'and pride that we 
have •. s\19,~ in,.fp{'pas(, tli~,le~aIl?rQfi'ssion, t~e 
AInlY,· imd.the. United States Will .be well served. 
; I' ,: iY:.', "( ,', '. <, ,J " .' j,. 

~.; .9>ngri\\ulati01.I~".\I\nd'lke~p' .. UP .. tl;1e. fine wOf,k. 
, '.1 ··· .. l<l!JNNETH,·J. fJODSON . 

"., '.1 ;,,', " M(ljor,Ge,.~1C(JI, U$A. 
" " ." . The ,.Judge. Advoca,te General..., 

'O,OPINIONSOI<\TIiIE U. S.COURT OFMlli-
ITARY APPEALS' h 

1.' (18 O.S.e.l2387; UCMJ art, 134) In­
structional Error Required, Reversal; AccUsed 
FOUlld .Gullty or LIlsser lnduded Offense. U,.ited 
States v. Daniels,. No. 22,252,10. Jul.,1970.:A 
gener~l court·martialjlt Camp, Pendl~ton, . ClIli­
fornia, convi9tedaccused. oJ. eight speoifications, 
laid u~der article. 134, all~ging ,thllt, with· the 
intenhto interfere with' the: l0yalty·mor.ale, lind 
discipline of . named'; memoots.of·,.the' Marine 
Corps,he urged'and. attempted td cause iinsubor­
dinati0n; disloyalty;, and, ,·refuSal of . duty" on· the 
part •. of .said memhers.:,contrary to· t8. UoSle. 
*2387 .. , 'ThetW.dings <i>f guilty were affirmed .by 
a •.. board: ,of· review, :but the·. sentence 'was modi­
'fied by redlioing.;the 'period <i>f clll\lfinement from 



ten years to four years: 
··Accused first·.· contended that .. theCQurt-martial 

had, no power. to ttw ihim, for 'wnduc~ violative 
of 18 U.S.c. §2387" because.: that -offense is 
cognizable in a Federal C<!urt and. is not specially 
sel;Vice-connected. O'Callahan v. Parker, 395 U.S. 
258 (1969, digested 69-13 JALS 1). Citing United 
States v, Harris, 18 U.S.C.M.A. 596, 40 C.M.R. 
308 (1969, digested 69-24 JALS6), the 'Court 
held tha\ in, this case' the Wrongful acts were 
committed on a military base' with the. intept 
arid for the purpose 'bf a'ffectingmembersof the 
military service, ihusimparting sufficient military 
significance' to the Wrongful conduct to jU,stity 
trial by court-martial.' 

In the second' asd~' ~ment of error, acc~s~d 
challenged, the sufficiency of the evidence to sup­
port the findings of guilty, His central conten­
tiC'>1 was that the statementS attributed to him 
were merely "expressions of grievances and pri­
vate opinions" for which he, cOuld not. be pro­
secuted without ,';olatinghis constitutional right 
to free speech and to the ex~rcise of histeligion. 
The Court noted that "the right to 'believe in a 
particular faith or philosophy apd the rI~ht to 
express one's opinions or to complain abo1,lt' real 
or imaginary wrongs are legitimate activities in 
the military community as much as they are in 
the civilian community." See United States v. 
Schmidt, 16 U.s.c.M.A. 57, 36 C.'M.R. 213 
(1966)' United Statesv. "Wolfson, 36 C;M.R. 
722 (1966). However, it was' further stated that 
"if competent evidence reveals conduct not pro­
tected by the Constitution and condemned by 
statute, the· findings /of guiltylare'TI)fC!)per;~' 
Hr.rtzel v. United Statt.~ 322 U.S. ·;680(1944); 
UnitddStales v" Howe, 17 U.S.C.M.A. 165, 37 
C.M./l. 42,9 (1967). . 

Acoordingly ( thellCourt turned to a considera­
tion of the requirements of the statute. Title 18, 
U S.c. )2387;' has its roots 'in the Espionage 
Act of 1917, and contains'substantially the same 
language. In Hartzel v: United-·~tates, supra, the 
Supreme Court of the, United States' considered 
the predecessor statute. The Supreme Oimrtde­
termined that the statute required not only proof 
of prohibited acts, but also two bther"elementS." 
One, which the Court described as the "subjec­
tive" element, was that at the' time of'thti com­
mission of a prohibited act the defendent pos­
sessed" the specific intent proscribed' by the 
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statute. The other element, which the, 'Court 
charact((~fas~n"objective" elelJlen\, Cl>!lsi~ted 
of a reqUIrement that there be "a clear and 
present danger'that the acti'lities. in question will 
bring about the substantive 'evils" delitieated in 
the statute. 

The accused in tile pre~nt cas~-clai;ned mem­
bership in ' the" Black Muslim Sect. Otr' frequent 
occasions he talked about the tenets of ' his faith 
to black mell\bel'S of his. unit. He also talked 
about the invi>lvement of the United' States in 
the' Vietnam war 'and the participation of black 
troopers of the Marine Corps in that war. Ac­
cused often declared that bhlcks 'did not 'have a 
country; that the Vietnam war·' was' a ,"white 
man's war" and the blacks did not "belong over 
there." Private ':r 'who 'was "rianredln 'specifica­
tion 1 of ;the.chsrge, when, asked jf accused 'had 
ever ':ditectly'l, told him not to'go to. Vietnam, 
replied:; "Yes, si",he did, Noh,..In' ,a way he 
dld .. ,He said 1 shouldn't ,go. ije told me I 
shouldn't go .to Vietnam," 

Ori27' Jul. 19'67, Private .J and other ' mem­
'rers of the Complmy were at tlie rifle range. On 
notification by accused and a Corporal :Harvey, 
the black troopers assembled at two different 
meetings; , . At ·these meetings· accused,: addressed 
the assembled black troopers, and told, them 
that there was no .. need, for them to go to Viet­
nam because· Vietnam was a ,White man's War 
and, -he '~clidnlt see ,'·i"':/any/ 'sense "in going over. 
seilS and :fightirig the; .. white man's war."Hetold 
them. that< Ihe would I prepare' a list ·of ·names; of 
the '\pelI>(!>lel' ·tliat want, to request mast," and 
thafth:eynvould;,goto 'talk to the ·Captain. 

The' nelli!iil\orilirig when the callwas·issiJed 
for· the personsi 'who' had' requested' irnasf,r' 'Pri­
vate I' joined the;forlllation, which wIISilllade up 
of persons who had attended· -the,; lIIeetings' 'the 
previous day. At the company office, Private I 
indicated· th.at he had requested the. mast be­
cause he was going to refuse to go.to Vietnam. 
However, when informed of the n/illiTe and .conse­
qpences of a refusal tq .,.o,b:eyp,,~}orr~, he decided 
not to" go thro\lgh with;4is.> 1I)1\S"",~\lquest. At 
trial,. he maintained thaLhlbwouM:':l\ot, have' re­
quested thell\ast on his .oWr/1;,iQitia!'\I,!~, and that 
he ha'! donI) SO bec~us\l Onhe'lm,e~ting he. had 
atten<jed the previous i.4:I.%(", ',,', . 

The Court first 'Q(lJl~jder.ed1 whether the evi­
dence was sufficient to support the findings by 
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the court-martial that accused had made the 
declarations attributed to him with . the "intent 
to interfere with, impair, and influence the 
loyalty morale, and discipline," of Private J, as 
alleged in the specifieatian, .The Court stated 
that "the intention of a speaker, may be deter­
mined from surroundil\g. 'cirCl/lllStances as well 
as from .the languagejn which his declaratiqps 
are framed." Accused's 4eclarations propounded 
a racial doctrine that contemplated not merely 
separation and lack of, cooperation . between the 
races, ,but violent confrantation. His declarations 
were addressed directly .. and, specifically to mem" 
bers of accused's race who were, members of the 
Marine Corps" Blaoks were enjoined to remain 
in this oountry and to fight whites for black 
causes. To that end, accused, proposed "to his 
listeners that they join in a mass mast' as a 
means of effecting their discharge from the Ma­
rine Corps. . .', ,. . " , " 

. A request for II mast is unquestionllbl}/ biwful, 
but the Court stated 'that 'the'COurt-martlal could 
"reascnable conclilde that the 'a:cilused's' call was 
not aeall for the exercise of'8:' 'lawful 'right· for 
a lawful purpose." There 'Y1iS' 1\\0' eviilelilcc!' that 
accUsed krtew or hone'stIy 'believed' 'thM' PriVate 'J; 
ot'h\,," otllet. 'listeners; 'had 'indetJend'ent rellsOps 
f.dreq1iest'~asti.CoIls,itl\!~il\g" the "tOmllt}f of,il9" 
cused'sdecIatad9ns 'alltl !We' t;l!:ctiirlslan¢es 11\ 
which 'they' wereuttil~ed::'ti\e qlUI1 was's,atiSfied 
that the members !'C(juldfiiidllby6ml"ideasdJlc 
able doubt· thin accUSed's' 'declarations' 'were' in· 
tended to interfere with or impair the loyalty, 
morale, and' discipline of . Private 1. 

The Court thetl turned to' the question: of 
whether accused's activities' presented' a clear and 
present d8hger which cOuld bring about; insubor­
dination and disloyalty. The e"liidenee demonstrated 
thai accUsed's activities OCcUrred at a"time when 
the blacks in the c6mp;uty wereundergdillg train­
irtg .toj>repare them 'for duty in Vietnam. Ac­
cused had' 'been informed by the company 'com­
mande~,.,thatmany persons"jn "tile company did 
not ,want to' . be. there, anddha~. ,tbey were a 
partiCUlarly' '.'susceptible""group .• ' He,. alSOI, kne,w 
'that ,the blacks ·in the companYflweJ'e·.aware,of 
race' nots lin" some of· ,the large', cities'i and, wetc 
&etisitive to the racial tensions,.,The meanS'·pro­
posed, 'by 'accused for avoidance . of, serWce in 
Vietnanl' did, ,not rely upon ·the'ordinary'"and 
usuaL relisons' for separatian fram i the' service 
or excusedram, duty but "depended upGn' the 
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implied force of the' number' of blacks who 
availed themselyes af it." , The Omrt held that 
"the aggregate of the accused's activities, was' not 
a t~ivi~l bl)Zl\l'd bu.t a cl!)ar and, pr~sentqanger 

.1<> unPllirme,nt, o( th~ loyalty and obedienc,e of 
(I'] and other,blllcks in the company." It. was 
'concluded, therc;for,e, that the' evid.ence satisfied 
the oQjective ,r~uirements',of 18 U.S.c. *2387, 
anll amply supportec\, ,the findings of guilty of 
specifiC/ltio!;l :t of,·the charge. 

The remaining seven specifications involved 
other statements and ather. persons exhorted by 
accused ,not to· go to Vietnam. The Court· stated 
that "inappropriate circumstances, insult,' deri­
sion, ar' coarse epithet 'can be ilSeffeotive a 
'eRuse of insubordination'; diSloyalty imd refusal 
of duty as direct indictment." , 
., . On cOnsideration' of the record, the Court 
held that it Was satisfied that the evidence was 
"legally sufficient to support a cOnclusion that 
the accused's Conduct was intended to impair the 
loyalty, morale, and disciPline' of the, persOns 
mentioned in the specifications, and that there 
was a dear and' present'danger that disloyalty 
and'!n5ubordinationWould result from his activ-
ities':" " ,.,:t"C' f" ',\ /: 'r~' 

'''.'Th~diurhh¢it co~idered'theinstfuctions that 
,We're '~ven~,"the Cbijrt" mempc!rs: '11 'WM eon-
cllldCil 'th~t' . , '"..., . . . 

." the' ~~ctio!;l{ .~. ,a . pro~u~iwi, of, thi.s . kinll 
, must ildvlsethih:ourtlmembers, a~ tJ'iers of 

thefactiW'tllaPthey lnuStfindbeyond a rea­
'sonable doubt 'that the'liI~age andthecir­
,curtistances of ,the, aClCused,s,oeclarations· 'prll" 
sented a, clear .and present Illl)lger that t1iose 

. declarations would cause insubOrdinatio!;l, dis" 
loyalty, or refusal of duty. . '., 

The instructions in this case made no' mention 
of, the tendency ofaCcijsed's acijvities to pr'6(luce 
ihe prOhibited. reihlts ai .an elclI\ent: o{"ihe pf­
fense .. ' Tttis, .ins.t\ilc\i\lIlW:' ,c\l1fide,n~y' require!! re~ 
verSllI of the, t111~ingS.of @ilt~ ·9£ a .. yio\l!tlon 
0(.~2387. .". ,. "WI,:"", "'t 

A (11\8\ ~ignmen~l 0);, e!1:a",iny~lved the, law 
Rfficet's,C;Olll!lll'n~ ill an. :G\lt-af-<lOurtlbearing that 
"e.' ,Was" ~lpr9f9unllly ... ~b~~~" " lit "parts of a 
de{eJ,lse ,wi\lless!s", ~tatement .. ,Jn addi.tion toi a 
Wlliverof the right ttl object:to the law, officer's 
~ell\lll'ks, thi:ll(ih~ f@und no reasonable risk of 
prejudice tov.accused from the incident. The' law 
officer's, ,concetn: was with the witness's veracity, 
not .with . accused!s. guilt or innocence. His re-



marks were not known to the court, members, 
aneil ,the witness was never exa'mined iii 'open 
court on'the contents of the',statement.' 

Tlirning to the nature of relieftb be aCcorded 
accused because of' ihe instructional error, the 
COurt noted that in thecbtripahion case of 
United States v. Harvey, 19 U:S,CM.A.-'-"-,'42 
C.M.R.-- (1970, digested l/ifra),it had dedit 
with the same' issue. In thahase, tIIey determined 
that some of the f\ndfngs af guilty were, not 
affected by, the ,error and ioould,properly ,be af­
finlled as a lessef' included, offense. The COurt 
held in, this case that' the findings indicated, as 
a minimum, "thatrthe, accused S<llliciteda' mem­
ber of the Marine Corps ,to commit. a military 
of(ense." . It was .. deell\ed' .appropriate to. affirm 
those findings rather "tltancontinue,. the prQ<;eedc 
ings by, orderi~1'l a rehea!ing 011, the fltarges on 
which accused ,w8tiarr,a)gn~d. A.ccordingly,. the 
decisiO~ of )pebol)l'd of review, wa~, r,e~ersed 
(Opinion by, Q1i~f Judge Quinn, in whicp Judge 
Darden ~ncurred, JI:I~ge Ferguson concurred in 
the resul!.) ,., ., ' 

~. (1,8,Y-.S.C., ,IZ381; UeMJ art. 134) In­
structi9/1~.,Jl;J]ror ,!teq!l"'!\~ "ltevernaJ; Accused 
Found Guilty or Lesser Included Orrense. United 
States, V" H'HXJY' .1l''?,.~2,3~.~1. WJiil. J970' 'fhis 
was Ii, co.mpamOncas,e" to Clnued St9t.es" v. ,Damels, 
19 U.S.<::.--, 42' t:M.R.-' -" , d91,Q;"dige~~<rd 
supra), decided, this date,. For therl:~son~ set 
forth in their,?piillon iri,P51n1e,{i;' 't1ie:,¢P~rt ,.~eld 
that the offenses on whi~,h ,accusp4J ,W!l~ a~raigjled 
were .triabJ.e by, co/lrt;martial" ,Acc/lsed was"found 
guilty of,fourspecificalions ,of 'making,o:disloyal 
st!jtementS in'violatiori'of articIe134', rhi~h it 
had ooeninstruttedwllre, le~~,er included, in .• the 

offense, ch~rl!~~l"'i' " '.,... '" 
, ACf9s~ .~Q,eljlged :~~~t •. !he1.Qff~ilses .of~hich 

he wlI~ cony,.ct~~.,~ere l10t I!f~~er 1p91\lqed\y1thin 
the onglllaI.lililirgck,ptrs\7, it 'Was maintained. that 
18 .U;S·.C:~~gll'1')b'rlilm\'pteit'th~b~tire field of 
subversive d~clalliil1fus"s.o;'tI\llt'Hrlo'charge cpuld 
be laid and no convictipn had for related cone 
duct to ihe"'flt'ejudice'l' 01 'gblld'''a):tlet ~nd disci­
plme', in·¥icl)ltltion·ef IIftiIJllflB4\lI1Jlje' preemption 
doCtrine ·ptohibits'lhEi a'trnec:r.\se'tVlees"from'eIimi­
nating 'one' or more· vItIlIAllem«uts"b'fa particu­
lar offense in' order '~e' chatg~,. the'remairiing 
elements·; ,!IS" . conduct· !<il'., the. rprejUdice of, 'geod 
order, and discipline; :}'hel Court;",was n(!)l'pre" 
suaded that *2187 ,was" ,intended; by ,Congress to 
precludepr()secutlon under. atUole;o{·S'I·dfother 

kinds of conduct ,involving disloyalty to the 
United States:· ,United States v; Levy, 39 C.M.R. 
672 (1<968). 

Accused also contended that as a matter of 
law the offense' foulfd was not a· lesser offense 
included within that charged. The general test, 
as delineated by the 'COurt, is "whether the spec­
ification .of the offense on which the accused is 
arraigned 'alleges 'fairly, arid the p!'(j()f raises 
reasonably, all' elements of both crimes'.'" United 
Siiltes v. Duggan,'4 U.S.eM.A. 396, 15 C.M.R. 
396 (1954). At (filiI; the parties agreed that the 
disloyal statement(offense' was included within 
the .offense· Charged. In' " so· far as' trial agree­
'ments of this kind' are reasonable, the COurt has 
been inclined t.o aMept them. United States v. 
Duggan; supra ilt' 411.' . 

} i : " " ' , _, ~ , ' 

The Court then ,tume~ .. t'? ,cpnsider .the alle­
gations and reasonable inferences tha\,G<\u!d be 
drawn from, them,; The. ,C9\ir.\ l1ote,d ,~Ajffer<:!",ce 
in the. kin<;l ofcbnduc\,:,each,'?ffeJ\S!l, prq\libits, 
The ,conduct allege<\in,tlte ,sPllCip~,ation ,was,an 
effort to "inculcate insubordination •. ,C:\jsIoyaIty, 
or refusal of dU,ty,.' in ,~vate First, Gass J, 
wherea,s' the disloylli" ;statclJ),el),t .offense ,is. con­
cerned. with disloyalty ,to the . United, States." 
The COun. stated th;l.t. th~ specification indicated 
,that a~used's condiIct(:Onsiste~ <;II decIaratl"ns 
to Private J. The. substance. of the declarati"ns 
Wl\s.aUeged. If. the declaratiqns ~ould reason~~!r 
.I?e CQnstrulld.as imp0rting<:iisloyalty!O tl)epn.~\W 
~tates, they were .. of.thekind proscril?e<:l i9Yi:,llJf 
article 134 offense, The remail)ing qu~sti(mdYI!~ 
',¥hethe{. an allegation of .conduct tot\1e.prc;j»4ice 
ofg<il9do~d,e~! ,and disc\pliqe iscl~~r~)ll il!Rh!!I~!i 

wil~n."th.e, a.IIe .. gll .. li.pn.s .,a. !ld~r. 00. f. P.f,l\IAA.1ip,liF . .I.fir 
catl"n, ,:r:l\e'.C9urt felt that ..Jt. w~s!J,~y}lw'lIi!thje 
elements,. of th~ disloyal statellJ~1)t c\Ij)g"I1§$,;were 
reasonably included. within .. the) !!ll!!gil:li~§l)\!f the 
offense charged" the C"I!l(t A~~. tbI\k1ihqv~s, pro­
per to submit that offense,~Qo!~he!\~ttAPembers. 

The Court then turriM·tbl,th'N\'e~~·\oed 'ques­
tion of whether the' ''iltat~Wd'aIltlgii!cl'" in the 
specifications were(dj$16yallit(}lItl\lI~1Jnlted StQtes. 
They noted that:theYi1aricl"the mirlert!;@fdfact might 
differ as to ,wha~)l!(ildstiIUtlilJ;\ a@disIl!>yIiI statement. 
However,· "assiIming!i~w,jth<lul:)Jjjte0iding; that!,Ih~ 
are .. reasl!>nalilIy ,susciljiltililleyl!lf !eileseripti0n as'8tatq~ 
ments !.disloyal~;t'@.'tlrltllllllA1ted iStates.lana "Jnallt­
p0rate the! .. le.sser,;!l!>ff~lM$I!lw,jthin' the.,chargll~"the 
insWuc~0nsl~~,\tq~e~18ss~16ffense' are!'l~ tIo., 

-, 



ficient' to, 1I11ow Us to: uphold the coutt-martial 
fmding:", 

The Court stated that the Offense found re­
quiredra cli$loyalty to the, United, States in regard 
to,two elements. The accused's State of 'mind 
must, ha"e" ,been "directed toward promoting 
among"the troops disloyalty to the United States," 
and ,the ,statements themsel:vesmusthave" !,een 
dislQ8al;.to the United States., In the ,present 
ca,$: after" enumerating the elelll~nts ,of the of­
fe~the"law officer defined, t1je "word dis­
IpyhlW.fle instructed the CClUrt 'Ill~JlIbers thatthe 
word, ',',imports notbeip,g ,true,,Jo, ",or. being un­
faithM, toward, ,an, aut\lOrity", iii> )¥AOI]l respect, 
obedience, or allegilll\ce ~'fdue,:!It, was noted 
tllllt,there was "no instructiOlHhat;the, autljority 
to whom, allegianct;,wl!S dlle ·WII$!b,Il,' United 
States, not the 1\4.adueCoro~"or.other departc 
ment .of Governruent; ,uor, ,\'Va,s. ItP!jre,,an instruc­
tion to indicate that. ;liil!!>1lellience 'of ,orders is 
not per s,eequivaleP,t ,;to,d4l10}lalty to' the United 
States.'~ UlIder" ,thC;,1 law"officer,'s defiuition of 
disloyalty, tile courtl"II\ClI\bers ,could have, con­
cluded that the A:vidAAGe' of, prospective disobedi­
ence to or<leliS, dOlllOUStrated unfaithfulness to the 
obIi8lltiou,'9fiol>edience to ,orders, :of the Marine 
Corps" as ,\I1e',represeutatjve of the llnited, Statc;s. 
A ,board 0' ,review CClm:urred W/ththe Govern­
ment'scontention tl),at, by hiscqnduc\, lISC\l~ 
was "seeking to organize a group into C<lllective 
action to coerce the Marine, (:Prps ,to do.,his 
will." The disavowal by accused and his listeners 
of particular otllers was, no~ .lhe, equivalent of 
a, disavowl\l of the ,allegiance owed ,to the United 
States 11$ apolitical entity. TIle, Court believe<! 
that the risk that ,the court" members mistakenly 
equated\l1e Iwo"by a reasonable coustruction of 
the, ,defmitio,n,of,l'Iisloyalty" was too, great 1o, ,be 
dlaregarded:' ., • " 

,Reversal of ,the fmdingsof guilty,for .instruc­
tional, ·errorrequired 'llhe ",(j;oUrt, i:to "consider 
whether any:findings,IQf ,guilt wereunaft'ecte<l' by 
the, error; It was f6Imd;,that" a's"a,minimuln, ,ac" 
cused solieitOOa member :oLtheJlMariheL,Corps 
to Commita milital'Y offenSe, rspecific3Jly,:tto:re­
fuse the performance of; a ,triilitilry" .obligation 
from which he could not be exeused"~ause'of 
personal scruples. These fmdings, (welre' ·(consistent 
with the instructions, as to' thesecondi lesser ./n­
c1uded offense. The Court concluded" therefore, 
that "excluding the fuidings, of guilty relating"to 
the, accused1s state of mind and the· nature of 
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his declarations as disloyal to the United States, 
thererrtaining . findings 'of' guilty 'should be' af­
firmed."· Accordingly, the 'deCision, of the board 
ofrevi~w was reversed. (Opinion' by Chief Judge 
(i}ulnn, in' which Judge (l)arden cOnturred. Judge 
FergUS(:)n 'concurred ,in 'the result.) 

3: (tiCMJart57(d»Decision'ToJ)efer set'­
Vice orseittence To, 'Colllbtenlent May Not De 
UDlliiarally ,Counte~allded '~y. Another Com­
m~~ ,~ce~., Collier V. UnUed States anq 
Ryan, MIIl9' P<?;c.No. 7Oc33, 1 )11\. 1970. Ac­
cused~l\S 9Pnvict~d" by general cour\-mal1lal, of 
one specififl\tion ,allegingt\le wrongful,sale of 
heroin, in violation of article 134. He',' was sen­
tenced to adlsbonorable discharge,' tbtal for­
feitures'CClnfill~ment at hard labor for. eight 
years, and reduction to' 'E-l. ,The ,convening', ~u­
thority reducl:d the'confinement portion of i1ie 
sentence, to t\Vo~eai$ IU)don\ered ~cCused 10 b(, 
confined at IheU.S. Naval Disciplinary Command, 
Portsmouth, New, Hampshire,The United States 
Navy Court ,of Military, Review,on 18 ,Mar. 
1970, affirnle,d the {'mdings alia sel\'tence as ap­
proved below. 

On, 29 Jan., 1970,the AcHng Commandl\l\t, 
First Naval District, Bost,on, Massachusetts" under 
th~, authoritY"oL,lirticle57(d), granted accused's 
request· Jor clefertal ,of, sentence, pending comple­
tion of appellate review, released, him" i'rpm con­
fmement, and, otdered 'him, to report to the 2d 
Marine DivisiGn on 25 Feb. 1970. Two days 
laier,'ilie COmmander of the' 2d Marine, ,Division 
',issued" anorclerrescinding 'the deferral of con­
fmement arid' directed that accused be teconfined 
at Pcirtsmouth.· 

Accused theilrequested that the Court of Mil­
itary '~ppeals· declare the otHer' cif the Command­
ing (~nc;tlJl, 2d' Manne, Division, to be inValid 
.aud'fu,6~t~bl~ ,!nd~r:taw, on ~e. gto?nd that it 
WliYJ·arbifrW-Y; 'ClIj:Jtlcl(jusi and ViOlative of the 
basic elements of due process. The Court direct­
'ed lhe"O<!fV'c!tnmenttoshoW,cause in writing why 
. tM" tellet' sOugl\t'sltould'; not be' granted. 
·,fIittllu'ttrtbtedthat article 57(d), was ~dded 
\(f:'iI\e'C,od~'by'i1ie Military Justice Act of 1968. 
i'fiiit, to 'th'at tU'rle there was no statutory pro­
'viS'ibn' 'for 'release' i'rpm confmement for a' cOli­
'vi<iied .a&used pending completion of appellate 
review. Levy v. Resor, 17 U.S.C.M.A. 135,37 
C.M.Ri: 399 (1967). The legality of post-trial 
restraini' pending appellate review' of' a' court-



martial, ,C9nviction is.well. established. .United 
States, v. Howard, a.,U.S.C.M.A.519,JOC,M.R.. 
U (1953); Llivy v· .RlIfOr, SIlRrfl,' ,J?e~d v.Ohc 
man, 19 U.S.C.M.A.1l0, 41 C.M.R.,HO(t<./69, 
digested 7Ocl,JAI,$ aa), It! the .present case, it 
was the action@f the Commanding, General, 2d 
Marine Division" ordering that accu~ be re~n­
fmed ,.that was, in di~pu~. Sill~' his original 
decision to restrain accl\sed w.a,s ,reviewable for 
abllse of descretipn, clearly. his ,<>r~er to r~~lI­
line accused '. was subject. to the same. review. 
Reed v. Ohman, sup'ra: An affic;lavit of the Com­
manc;llng ,General" retle1ite<l .. that hfs deCision was 
based S()lelyon the' state of affairs which existed 
at the time of accused's' original confinement. 
However, il)\!le l!!'terim, the' otVcer exe~ising 
ge,rieral co.~rt~ri\!U'tial jurisdiction ,over. the U.S. 
Naval Disciplinary Command, determmed that 
aCcused's service of a' sentence to confinement 
should be' deferred. Since the latter's action was 
alst>"basedon aiticleS7(d), the Court assumed 
that he took "into consideration all relevant 
factorS" in the case and granted the deferment 
"based' upon the' best interest of' ihe individual 
and the service." This necessarily includbil. his 
khowled~e of. accused dtiring '. his irt~arcei'8tioh' at 
Portsmouth' a factor which' apparently:,Wlis':hbt 
Included by the 2d Marine Division's" ChRli'l\and­
ing General in his determination 'tl!) rescind, the 
order ofdefenrient.' , : , ,,' 

The Court also stated that Congress did not 
intend, by the ·enactment of. article 57( d). ' "to 
create an impasse between commands simply be­
causeofa ,disagreement on the same facts." In 
the Court's .opinion, "something more is. ,needed 
before a validly issued order to defCl', service of 
sentence ,may be fescinc;led.~', WerethllY \0 hold 
otherWi~e, "~echiUing t:ff~ct.(){one~QflIm~nder'~ 
discretionary: cOn.~ider,\ltipPi ,p~, an aljlpli~~t1~,}<> 
defer service at sellten~, dY.here "t{lI!:\(a~~I,O,n 
could, be unilaterally coqn~11lIand~" ~1'!lnother 
C011ll1)ander, is, apparent." .' i, " ..., 

Acc(!f!;lingly, the petition ,forJ!PPrap"'~lIt~,,~elief 
was granted. The ,order ,o.f the",Col'll11apd}l)g 
General of the 2d Marine Pivisi9n, \V~$p~c;I!lred 
invaii4 a~d ti1u~ inoperative to;reSfili~ apCiiAe~:s 
deferment. of service ,of sentel\~e t<\, cp,nfillemelll. 
fiis rele~ from, cu~tody . was ,orde~ed., .. (OP~lJ:jon 
l1y, Judge Ji'e~!luson, in ,whi~h GhiefJ;u4ge quinn 
concurred,), ',I,,', ,', 
,.' Judge Darden ,dissented,. stating that the:con­
sideration of eJ(tra-ordlnary , reUef ,in the~, cir-
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qumstances was,not in aid .of its jurisdiction., He 
would have dismissed the petition for lack af 
juris4i~tiqn. tqol'(\er, the ~elief. , 

,'4. " (UCMJ art. 57(d» Decl$lon To Resdnd 
Defennent or Service. or: Sentence To Confine.. 
ment' Not An Abuse or DIscretion. United 
States v.Daniels, No. 22,252, 2 Jui. 1970.Fol­
lOwing his conviction by. generalcourt-martiaI, 
accused was transferred to 'the United States 
Naval' DiSciplinary Command,Portsmouth, New 
Hampshire, for temporary custody pending appel· 
late review. On 28 Aug. 1969, the Commandant, 
First Naval District, deferred service of the sen­
timbe to confinement and forfeitures pursuant to 
the provisions of article 57(d). Accused was then 
transferred to'!he Service Battalion, Marine 
Corps Base, Quantico, Virginia, fur duty. On 27 
Apr: 1970. the officer exercising general court­
martial jUrisdiction in the latter command res­
cindedthe deferinent and directed that accused 
be returned to, the custody of the !United States 
Naval Disciplinary Command, pending' ciompletion 
of appellate review. Collnsel 'for' accllsed protest­
ed' iliat·, accused had received no'notice 'of the 
iritent " ta-t~scindand' 'had.iio' • opportunity to 
Stibnlit, fa\lotllblCP'rtIatter or' td6pptise' 'unfavor­
able ;:>milterl~l. "TIieofficer exercising general 
c6urt-!Tiartial 'jIlrisdictl6'n over accused granted 
cOunsel until 5 May r970 to, submit any m~tter 
he desired in 'writing. A further delay untli 6 
May 1976 was granted. Counsel for accused then 
sought from the CoUrt of, Military Appeals a 
temporary restraining order against· ,the transfer 
of accused to the Disciplinary' Command. The 
Court ordered that accused be retained at Quan­
tico until further order of the Court,. and 'that 
the, Commandant of the Marilw Corps.Baseat 
Quantii:l(,. ,show caUse 'why the order -,directing 
revocation of deferment of serviceof:'sentence 
and' :-incarceration of accused sh!luld 'not! be: va­
catetdnand :the deferment of sCll1tence:,reinstated. 
,; The "briefs and a'CCOmpanyirlg ,·affidavits, sub­

mittedby'accused, and the, 'I1lOvemment revealed 
lhat ,during the' time accused Was' lslationed, at 
QuantiCO, he had five ,perioos,'!lf'unauthorized 
.absence for. whioh he' received, non-judicial. punish­
menton ,three. occasions" The,C0mmanding Gene 
eral,asserted, that-his reoision !lSI·.\he deferment 
was, ,based; on ,the,~hree ,periods' of unauthorized 
absence. Accused, contended tlillt the' ,real reasons 
far 'the' "recision were n that accused's battalion 
'commlinderresente4 .. 'accused's' having filed an 
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official complaint against the commanCier for 
language'ht"used in an" intei'View,' and "that 
siJperior officers of accused resellted'aotivities 'he 
considered 'as constituting ,the exercise of' his 
privilege of free speech. An 'affidavit of the Com· 
manding Geheral stated that' as a' result of his 
considering the unauthorized absences 'he con­
cluded that there was, a, fain risk that the ,ab­
sences might continue and ,that accused, might 
flee to avoid sel"Vice, of his sentence. The Court 
stated that-the requirements of Reed v. ,Ohman, 
19 U.S.C.M.A.llO, 41 C:.M.R.110(1969, di­
gested 70-1 JAI.,S,22), that accused should have 
theopPQI1l1Dity to submit ,matter favqrable, to 
himself or to oppose unfavorable material befqre 
the decision making authority, were met when 
accused's counsel was given an opPQrtunity. to 
submit such material. The Court further stated 
that reasonable men mlght4iffer in 'their juilg­
mentof whether five unauthorized absences, all 
of them for fairly' bri~f periods, were enciugh 
basis for rescinding' a deferment or on whether 
such absences indicated a llkelihood, that accused 
might flefl to avoidservlee ilt the seiltence.' The 
Court ,could not say, h~ever" "that ~,reasonable 
person could not fmd that either or, ,bOth of 
these considerations were sufficient to rescind the 
deferment."'~ccordingly, the decision to, resCind 
the deferment did 'not constitute an abUse of 
descr~tion. The petition was dellied, an\lthe 
iemporafyt'estraining order of the, Court dated 
6 Maytl)l7() ,was vacated. (OP,inion, py ,JI!\I~e 
~,arden, i~ ,'!',,'PiCh ?,,),ier '"4ge, ,QUi~, j al\d JlI,d, g,,~ 
.. erguS()n conc\Il1'ea. , " , , 

5. PM{lS~;MCM) 'EVid,etlce ~" Wreil'Ffum 
Interrogadoil'Not" A/bni$Slble' 'W(th~iSIM~ 
Of Art1ele ''31' Waffillig'.I1Jiiled',States W R~hiii, 
No. 2~;814, lOI1i1: .1970. AclfuS&(plcid"ulltjr 
toabSehce, \\i"tho,ut," I~a, vI!, 'P~,',t n9t/'~, Ut(~R;' t, he 
unlaWful p<;>sSession ,of marilltlana. 'e was con-

, " '"", -, I" l ';(,1 I I, ,,.. 

vicled , by. ,a. s,Oecial C\)jlrt-~~a1.q~tl~~~offe~s 
ano semcncea tq,~ i)aQ1X>nuoo~y W~parg~, colI­
flriement at hard labor fo~ fO!J1', !'!°Iltl\S, , for­
feiture cit $75 ~r month ror t\ie'',Siline l?Cdl!ld, 
and'ted\Jctiol\, toE-I. A Court 'Of Militl\lY Re­
view set "l/sl(le tlie" findinll of' g@\y 'a~ 'to' tile 
mariM~,;()I!~nge', an~'.reduced .~e ,~~~: of 
confmetntlnt lIili:l fOrfeItures to :one mOilth. The 
sole issue before the Court was' thecorrebtneSs 
of the ,Courti ,of Military Review's decision&! to 
the' admissibility,in'ellidenceofthe marihuana. 

The'mmhllana' that,formedth~ 'basis for the 
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possession charge was found' in ,ail envelope taken 
from accused by sergeant' M 'The 'Sergeant testi­
fied that on the moming in question he' entered 
a squad bay' for the &dIe purpose of ' "bringing 
the troops iiltothe classroom.'" As he walked 
down the bay; he noted accused, sitting on his 
bed ahd that accused '\lnade a.; movement \\ith 
his hands)!lulling quickly to the side as thought 
Isicl he was tryihg to hide something from me." 
At the same tiine,accused commented "you have 
ca\1~t trienow." At this time the sergeant raised 
his \lIln and said "give me the 'envelope." Ac­
cuS'ed responded by haniling the envelo~ to the 
sergeant.' The Sergeant did not give accused an 
8rtIcle,.' j l' 'warning. Counsel' for' accused regarded 
the P~inlloftheenvelope' as an incriminating 
statement thai was inadmissible in evidence \\ith' 
olit a sh6\V1ng' of an e~,rlier article, 31 warning. 
Th~ Cou~ ~tated thltt "evidence obtained liS 

the oonSe(Ulpn!;C, of a, 'lawful search is admissible 
as evidence even though an accused is.not first 
advised of his Anicle31 rilrlttS.," United States 
v. Coakley; 18 ~;S.C.M.A. 511, 40 C.M.R. 223 
(1969, digested 69-21 JALS9); United States v. 
Rushing, 17 U:S.C.M.A. 298',' 38i C.M.R. 96 
(1967); United States v. Cuthbert, 11 U.S.C.M.A. 
272, 21:) C.M.R. 88 (1960). Further, "IRI"ason­
ableness of a 'seiZUre, like that of a search, 
depends on ti),e existence or nonexistence of 
probable cause:" The Court noted 'the statement 
of counsel for the GOvernment'that the "line of 
cI~avage between aCtions ' and sta'tements is one 
thtt musi"be'drawri Itl the light of substance 
rather'tliliti fcimi:" lli the present, case, after 
'~CcIJsed's' Con(lUct "made the' sergeant suspicious, 
the Sergeant "~e an inquisitor, asking ques­
tionS tosubatantilitChis belief that the envelope 
h'eld 'by accused Contained marihuana." His a~­
quisitionof' the'marihuana. "resulted from what 
wllse'sSelltially an interrOgation, nota seizure:" 
11ieretiJre, ' 'the Court' found 'that article 31 re­
q\lirements are eSsential.' United States v. Corso,!, 
18 U.S.C.M.A. 34,;'9C.M.R.34 (1968). The 
decis,ion . of ,the Court of·. MilitaiY Review . was 
IiffU'l!ied. , «()jiiliioilby Judge Darden,in WlIibh 
Judge Fer&jlson' concurred. Chief Judge QIllith 
concurredih the tesult:) 

'" ,.' " . . :,," "q .. 

6 •.• (7Q; MCM) Issne,Ofln$ullty Ra~,~ 
log sentencing Rendered GulltyPlea Improvi4l!llt. 
ll.nited, States .v. Batts, No. 2~,678,~ lui. 1976. 
Accused plCdguilty to three specifications. of 



absence without, leaveoocuring ,between,' August 
19,67 and April, 1967. "J\n,out-of'<:Ourt hearing 
preceded acceptllnce ,of the, plea.) At the tilDe 
accllsed acknowledged gqilt of the, offepses, HOWe 
ever", at the same out..of-eourt, hearing, two 
exhibits "were read',to, the Court. One was, a let­
terfrom the clinical director" of the Northeast 
Florida State Hospital" dated 2,~i' May 1969; 
which, indicated. that, accused ·had' been committed 
as incompett:nt jl\; 1967, ,and ,adlDit~ to t,he 
hospital. 12 day~ later. Accused escape.d tWIce 
from the 'hospital, and w¥ discharged m 1 <>68 
having been .absent ope" year on escape status, 
During his stay I\tt)le ,hoSpital, accused" had 
been taking lDeOica~iol\; and ,wQs(:(1nsidered, "a~­
tively psychotiy;" ih~ ~e(:(1nd exhibit, was a mil, 
itary psychi\ltrist's evaluation of accused. dated 
6 June 1969. J'he psyChiatrist stated that It was 
his opinion that during the AWOL's acc~sed was 
able to' clistinguish and adhere to the right. He 
conchided that' acCused was cOmpetent. 

The Cpurtciled U~ited States v. 'Tredet '2 
U.S.C.M.A. 581, 10 C.M..R.,79;~1953), as con­
tainin~ the pr~edure to ~ ,follflW,ed Y{henin­
sanity initiallyari~~s in mitig~tl,?n. Whil\\,),\n~I\­
itY, was not placed in issue ,J1\~~;,]r~d~,.ca~~, 
th¥' opJllion nev\lrtheleS/1: heJ~ i~~t:l~all,ty" If 

'established, would be incorislstentwI\h a plea pf 
guilty:" ,Further, "if evidertce s,ug,g~sti~~ that 
mental ,conditipn is intr9<litc,ed i1fterfindlDg" the 
matter 'of 'settillg aside !lie ple~becolD!l~of 
impclrtance." Inthatevcnt, the lawoffice.r sho~ld 
set aside the plea of g"ilty or, ,permit Its Wlth­
dnlwa! "and bear eylden~oll an intf;:rlOCUtory 
basis." 'If,' accused Jsfouncl,il)sane ''''lith nq, cOllrt 
rnembero~ject!llg,:) 11m 'R~se ,s\J.,?uld ~"" disJIlissed. 
If the' lawptfiffir, fin4sapc~ s,l!1lIl,an4 ,lil~re 
is no. obj!;ctiPIl ,bY allYwmellJ~.r".of,,~he(: (:(111[1, 
he maythen,\'CflIJit !\J.e.RBSY;I'to {>F~edf JIlJ!)e 
pr~nt case, ptec:;;o,lIrt, fqun4)hat, r!\\~ ~~ i'~~­
fl"nse exhi!li~ did, rais(),~e is,su'l oK,msl)Ill\y,.,:fIl!e 
re(X?rt ofth/i 'JDilit~liY, ' ,{>~yc"i,t!ist,' .1.11" e"relY"",",I\\~q, :F 
i?~anity, a controv~rted question Iilf tac;k XJ ,Jld 
notl)egll\e the~~port of" the FI,orl9,a ),I)e?!911l 
a).l~hori\ies, " ~L WliS the,' C\l~rt-!Dart\~l,s !~'~iX~­
&{>pDsibdilyjinal/y to, dli~l<;le thlr IS,sue. ,SII,l!le 
the determination was n<i\t,.ll;lade,! th,e iG9Hr\Set 
asiije the" findinl!s of, gqilty and ,the., sentence. 

L., 6, ;p\~~~ii ~," j,'edljq~)e,"" Dar, d, ell/iD,', ~h, ie.hI, , u, ~~~'., '~"~~,-. ",u~n con~"rr. " .. 
" tlhief Judge '(}uinn dissetltiid,'stating , tfiat 'fail­

urebf'the judgeio iltterludlthe !sinity 'derense 
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on, ,', , Ihisl own initiatjve",was not, reversal er­
ror' in that 'aooused and his Counsel were affrr­
matively opposed to the .inquiry, and, desired to 
enter a ,plea . ,of guilty,and . the evidence oLin­
sanity was equi\local, Cross. y. United States, 
389 F. 2d,957, 960;(DiC. Cir.1968). 

7. (6, MCMr UCMJart.27(a)) Appointing 
Order Correctly Designating Rolli or CounSel 
N~ To, Comply With, ru-tlcle 27(a). United 
States v. Co/emall.No. 22,718;' 2"JuI.1970. 
AcCUsed was convicted, in"aci:Ord with his (>lea, 
of unauthorized absence, desertion;'~nd breach of 
restriction.' After action by intettnediate appellate 
aUthorities, his sentence' was a dishhriorable dis­
Charge, total forfeitures, cgnfirietnehl' at , hard 
labor for 22 months; and reduction to B-1. 

,! 

. In th~ orqer ap{>,?inting the general court~mar­
tial, Ca{>,tain ,B was n8lDed as a ,member of the 
prci~ecuti()n. An, affidavit by the dep~tr ,staff 
judl!e advocate averred that, trial coun~l and 
defense counsel wererotate4 eVery sjxfo c:ight 
l)\ol)ll)~. ,Ca{>tl\in, 11."~l\d.be~1\,\\~i'p~~,,,as ,4e~e\l8e 
w, ~ ynsY,1 ',in,'~~,se~J)O~I~n!",ll,,8 g,m,l1'~*,I:';l~I'Y, J9,6?,\",,~ut 
the oonvemn8 \luthonW),Iad not slSDeo new. ap- (i'" 
'''''i''tihj'o;dit~: ,a(th~ 'iilDe the" prtsebt case ' 
W~:it,i~4'T!lif~ ,~~I)\I~"C~~iili~ Jt,~~~ n~tned.!ls 
;a,;m~,i.h~i ~~, r$~ prO~cllt~OJil' in fact, pe a,:,ted 
,as M(~pse cOunsel.Paragraph.6a, MCM proVides 
thaf"lttn !lie ,absence of evidence to the contrary, 
. a persOn who,. bet~e~n Hie tim~' the case, has 
1xleit referred for trtal, and the tnal,. has been ~ 
detailed cOunsel orasslsiantcounsel. oftheC()utt 
to Which th~ case'has been ref~rred, shall,be 
deelDedto havea9ted as .a ineinbero(ih~'pro­
~~lIti~l) or ih~ J<lfe~, a,S tl)e ca~~LtJm¥ :p!::" 
!'10m" tri~1 souns~I!lnd <::i~mai1\ 1jl)\~d~ .,~tate, 
lDentSt1tllt th~. latterl)ad not ;actect (PI" ih!'- pro­
~ii~pn; .TIle~stMement,s w~reNr~~Jlrdeqas 
"e'vitlimcetp the cont~ary" to il,egl\t~ tlie,.MalluaI 
pfuvisj~il. ,'tIte . CO\irt'agreed tli~f t~R!ai"B was 
~~f' dl~l\alip;~d.' un.der·· attiql(. ~l"'~~I,;d~fel}s.e 
9?lInSf'r,~?weY7~'. It. ?~,Id, fh!~!,dan,al?l?wnt!l)g 
Qrde~, ~l1''?Blly; deslgl)a\il)*. ~e,r,o,le;of tl)F coun~el 
w~ofitnqtlon !?P 1\ . case, lSI ~~~~s'P';,~o Wmply 
with ,.the. re.qll1~ement p.t,,~ytq;'n ~7,(!\)'JJnif~,rtn 
COqti of ¥llitlp')'.J~~tl~" t~~h,.1lir ;511l)venll1g 
aythodtx: detl\il.the ~~,f,el)~, c.?ul1~lf,or. th~ .,p,ar-
t,icubir~~se inVOlved., ':'311' i"« ,",0' 

, .• The Court further "held itlrat:llthe ,;continued 
listing of, the, defense,c6unsel: as ! a' trial counsel 
in the. appoin\ipg :ord,er; effClctiye:;,at :.the, tillle of () . 



the trial ,is an unacceptable deviation from "re­
gularity. A p0tential for abuse inheres in this 
practice' and excusing such defects invites, slip­
shbd extensions intO other critical areas of pro­
cedure. ", Accordingly, the' decision of the Court 
of Military Review was reversed and the charges 
were ordered dismissed. (Opinion by Judge Dar­
den,.in which Judge Ferguson concurred.) , 

Chief Judge Quinn, dissenting, stated that in 
his opinion, the majority elevated form over 
substance. 'The record of trial ,demonstrated ac­
cused's affltmative acceptance of Captain 1J as 
his counsel. Further, in a subrtlissionof an offer 
to plead guilty to the convening' authority, ac­
cused indicated that he was satisfied with his 
"defense counseL" There waseno.question of the 
fact that accused was represented at all critical 
stages of the proceedings against him byquali­
fied counsel. The purpose of naming a defense 
colmsel in the order appointing"the 'court-martial 
was thus served. "When the· purpose e of are­
qUired procedure is fuIlY'satisfied,.·technical 
defects 'are not ',prejudiciaL" United States v. 
Tibbs,' 15 U;S.C.M.A.350; 35, eM.R. 322 
{(965). Accordingly, JudgeiQuinn 'would have 
affirmed the decision of the United' States Navy 
CoUI'! of Military Review. ,e"" 

'Ii, (US, MCM) Aceused,N'ot .. Jfl:ilJuWt'i~d:'y 
Dellill/" 0tPpportunlty To Q'~ExIll1line. Gqv­
IIrnment .~~Chnttrlst. l/niteq States v. ,J1()"I(lrt:/, 
No. 2Z,,~71,l0 .1ul., 1970, AcCused.was cOnvicted 
of unauthor@d abS\lnceand disobedience, of , a 
superior pfficer~~isselltence, foll~~ng" action 
by intermediate aPl'ellate authorities,' was, con­
finement at hard ,labor for ,6 months, forfeiture 
pf $50 rer moqlh . for 6 mont)is, a!1d red?c!i~n 
to B-l. ' " 

At trial, after \6e defell$e intr~uced testim~ny 
from a civilian,I\~~9~iatrist t~~(;' ill 'his opinio~, 
accused was lellally .in~am: at,tl,ie ,iWe of, hIs 
alleged offenses, ,the 'l'h)s~cutio",,~l\llht ,al\~ ob­
tain¢, over the objections)of"ri~Ulef"nse eQun­
sel, a recess for the purpose',Qf"securingea men' 
tal,examinationo! accused. Accused: was @bs~rv¢ 
and • his mental conditioneyaluat%\ ,by ,a, ,bqard 
of, psychilltrisll;. The ,board's.,conclusion"was that 
,accused' Was legally,sane, J1J,e ,llqard reiX1rlJi!Aelf 
',Vas npt brougi\t to the; attention of.th~',C<lurt. 
Insteali, the, senipr member of. the board, !Ysti. 
fieet. . . ',:, 
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the board members conducted some of' the inter­
viewing and examined accused, the senior mem" 
ber who testified could not be effectively chal­
lengedon his testimony unless the oilier, board 
member, also testified and was 'subject' to cross­
examination: The board member ,that' accused 
sought to cross-examine had been, transferred to 
a hospital'ship' in the Western Pacific and was 
determined not to be available to testify. 

Paragraph 11,5, MCM, provides thlit the trial 
counsel, defense counsel, and court-martial shall 
have equaloppbrtunity to obtain witnesses and 
other evidence,andsets forth the procedures to 
be followed" when, there is a disagreement be­
tween ,counSel on, Whether, the t()stimony ofa 
witOesS requested ~r. the d,efense is necessary. 
The record teflected !Ilat on 12 bec. 1968 trial 
defense counsel wrote to 'the trial counsel to 
request' that" several doctc!>rs; including the one 
in issue in this case, be available at the time of 
the court-martial. The written request did not 
include a, synopsis of expected testimony and 
reasons 'necessitating the personal' appearance of 
the witnesses. 0n 19 Feb. 1969 the trial cotinsel 
informed the convening authoi'ity in writing of 
defense counsel'S'request. On 27 Feb. 1969 the 
Convening: , 'authority denied the request of de­
fense 'counSel fOf' the' altendan¢e: of the' doctor. 
Whel1-'the'trilll resumC<lion 3 Mar. 1969,and 
after trial clefenSiVCOunselcross-examined the 
senIor' boat<i' member 'DnhiS opiniot1 as to the 
'mentlll condition' of"lIccused; the' trial: defense 
:oourtsel reiterated his request 'ihat the 'other 
board member 'be produced for "cross-exami~ 
nation' at this 'court-martial.""'Nothing"in the 
'tecord suggested that there was a disagreement 
between the senior board member who testified, 
• and the board membclr sough!t6 be produced by 
the defense. The law officer denied the reguest. 

" •. ,\ ,! '.! 

The United States! N avyA20uri of Military Re­
view agreed, that ,the ,defense was entitled to'"the 
presence of, the., ,boa~d .member, but that "mili­
tary necessityt~,Jexcu~ed ,the failure to 'produce 
him."The, :,C9l1rt ,belieVed that "the Court of 
Military dleviewi, was ,mistaken in vierong the 
request aB.,onc,lfora defcmse witness instead of 
one for cross'Cliiaminatiol! of a,. witness ,the, de­
fense thought the Government was obligated to 
'call." TIIe'report of the ~sanityboard' was not 
introduced'into eVidehce!bef0re' the CoUIt., Hence, 
there Was', n0 soUnd basis for' c0ntending , that 
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the, dlllOWf was a witness before the Court and 
that. the defense had a right to cross-examine 
him. All of. 'the . other participants· in the lx!>ard's 
examination 'eltcept the one that· the defense rec 

quested be. available were' available at trial ,and 
noneo! them were called by the defense. Nothing 
in the record ,.,reflected a defense request that 
the doctor was desired as a, defense witness. The 
Court stated that the cmcial point. in the case 
was "that the' defense is complaining not that 
it ,was denied. the right to call, a witness but 
that the Govel{lllll!l.nt did not call a witness the 
defense wanted to cross-examine. To us this is 
anew. dc;parture in the law in this area." Ac­
Cordingly, the decision of the Court pf Military 
Review was affirmed. (Opinion by, Judge Darden, 
.in' which Chief Judge Quinn conclIfl"ed.) 

Judge Ferguson, dissented, stating that it was 
error to ,dtlprive accused of his right to cross­
examine the rlocwr. Judge Ferguson stated that 
since the doctor was assigned to, duty aboard,' a 
vessel ,lilpCrating in. ,the Wes\emPacific area, 
there was .nB military ,n~ssity, which, would 
excuse the failwre w produce the witness., Fur­
ther" : since ,the testimony of >t!te senior", bqard 
member was adl,lljttedly bali¢ .not only, on his 
ownab$eI'MatiolDs Qf accused but on .the work of 
the, ·Ciltherm.embers, Qf the medical bqard, it 
could ,not 'be ,denied that the doctor sought to 
be caIled,. was properly, classified as a witness 
against aCCUsed. The abseptdoctor's findings 
Wllre utiliud by the senior board member ,in 
lIl'1"iving ,at his opinion. ,Before. the evi4ence 
COllld ibe considered. against accused, ,,~ s\lould 
have, been afforded the opportunity, ,toc~~­
examine the doctor. Judge Fergusonf"mally sta~ 
1ilIat "the GovellllIlent may not, by the, "sirpple 
expedi~ of not introduc~g. the m~ical. bGl!rAi 
report Into evjdence, dllpnve an accused of his 
oonstitntionally protected right." The doctor was 
personally I $elected by,the l Government and was 
directed. to gather evidenCe "to be used bysthe 
prosecution in rebuttal of the defense testimony 
that accused was' insane. 'His absence from the 
area of the trial was alSOBt ,the ,direction of 
the Government. The failure!OfthE;Govemment 
to hOllO~' a timely request for"this'adversewit­
ness was, in. Judge Ferguson's opinion, reversible 
error. 

9. (62" MCM) Grounds For, OIaIJenge or 
Military Judge Waive4By A~.·,United .5IQtes 
'v.LWismalmii,b!/0.1'22,727, 10 Jul. ,1970;. Accused 
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pled guilty to,.two specifications alleging ,wrongful 
appropriation of 'the ,property, of another, in vie­
lation of ,article 121. The trial. was before·a'mil­
itary judge alone. On appeal, accused contended 
that the military judge was disqualified from 
hearing the case because of his involvement in 
the pretrial p~edings. 

Originally, accused was charged' with laroeny., 
In due course, the ,charges c8l,lle before the Chief 
of Military Justice of the cbmmand exercising 
general court-martial jurisdiction over accused. 
He reviewed the charges and the article 32 re­
port of ,investigation. He also discussed some 
aspects of the case, with defense ,.counsel, and 
with the staff judge advocate of the special 
court-martial command. He then recommended 
reduction of each larceny charge to the lesser 
included offense. of wrongful appropriation and 
trial. by special court-martial, rather than general 
court,martial. the Chief of Military Justice subse­
quently acted as military judge in the case. 

At trial, the military judge informed trialcoun­
sel,accused . and his counsel, of his previous, con­
nection with the case. Defense counsel asked the 
military judge whether he felt that he could act 
fairly and impartially in regard lo,both the .find­
ings and the sentence, to whioh .the military 
judge replied in the. affirmative" Defense counsel 
and trial counsel noted. that tliey had 'no desire 
to challenge the milltaty judge' fot cause. Accused 
then e'rltered hiS e1i:ii' qf grlilty, which he ad­
hered toafter't!igjliligeexplained the elements 
of. the oll'ens¢''aiid tlIe obligation of the Govem­
Iri~nt \()'pti)~f.thijcharge beyond areasohable 
dbUbt;' Accused was sentenced to a bad-conduct 
dis¢hllrSe, " c:bnflnement at hard labor for 4 
'm~hihs, ahd forfeiture of $100 per month for 
the. same period. The military judge recommended 
!twler of accused to a retraining command, and 
this recommendation was accepted by the general 
court-martial convening aUthority. 
. The Couit cited United States v. Turner, 9 

U.S.C.M.A ,124; 25 C.M.R: . 386 (1958), which 
held, that lin accused may waive grounds for 
challen8e of the military judge. Further, no risk 
dfprejudice as to the findings of guilty appear­
ed' in 'the case, since the origina/'charges' were 
redllced, as J'ecbrlurtended 'by the 'military Judge, 
atId . the .. accus,cd pled guilty to'· !h6Secharges. 
Not' was there . any fair'risk as" to the sentence, 
in that the military judge indicated that he 
woulil disregard any information'he ,hadleatned 

t! 



about accused from outside' the courtroom. 
Further; the military judge's recommendation for 
retraining domonstrated to the Court-that what­
ever he knew about IIccused from his pretrial 
participation was not so· adverse as to as influ­
ence" his judgement to the detriment of accused. 
AecordingIy, the decisionol the 'United States 
Air Force Court of Military Review was affirm­
ed. (Opinion by Chief Judge Quinn, in which 
Judges .Ferguson and Darden concurred.) 

, # " 
'10. (70, MCM; MACV Directives 37-6,65-5) 

MACV lOOrectIve 65-5 Punitive In Nature;. GuUty 
Pleas Provident. United States v. Mc'Enany, No. 
22,737, 10 Jul. 1970. In this case the Court was 
aSked to set aside certain of the pleas of guilty 
of accused on the ground that the pleas were 
imprpvidently entered. 

The first charge and specification in issue was 
one alleging a violation of article 92,' in that 
accused, While action as postal officer, conspited 
with' enlisted postal clerks to engage .. in Collduct 
prohibited by paragraph .5b, MACV', Dire~ve 
65-5, 9 Mar. 1965. Accused contllnde.~ thaI the 
regulation was advisory,no~, CQII\pulsory, in 
nature, and therefore could' not ,be '.the' ~ubject 
of a violation of article 92. United States' v. 
Baker, 18 U.S.C.M.A. 504,.40.C.M.R. ~'i6M69, 
d\8ested69-21 JALS 9), was ciiedas support 
for'this contention. However, the. Baker case 
involved: MACv Directive 65-50, .. which was 
supe~edl;>yMACV Directive ,65-5, theqne in 
issue)n tlI!s .c~sl;"Like its predecessor, the new 
regulatiq/l.is titled, ,"P\>Stal Service Money Orders 
Service,", but"Jllllij,(e the earlier regulatiqn that 
stated, purpose,:\>Lt/le, directive is not merely.to 

. "establish pr~dlq'es,,';: but also to "prescribe 
rules." Also" the, ~trictions on the. dqllar value 
of money orders ~h~t. !Day,.be purchased each 
mc;>nth,rather than ,being III;Ider a caption . titled 
"Policies"are now" U/lder,a ,cllPtion titled "PrQ­
hibitions." The Cou,rt stated .thl\t '~Pte language 
of the new directive. ,!ea!fe~ np ,doubt that. the 
cgnduct it specified JQr, pos~l, per8Q\lnel was 
m,~ndatory. ", The: pro~il?iled. ~nduct . was de­
.scribed clearly, and reasolJabI.I!" pe~~J1S would 
have no difficulty in understanding what could 
not ,be. dO/le. ' 

The other charge and specification ,in issue 
dealt",with MACV Directive 37,6, 17. Apr,,)968, 
as amended. Specification five, allegeq, ,8 v,\!»a.tion 
Qf paragraphS of t/lat directive, and spCl'ifjcalion 
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six alleged a violation ,of paragraph' 13a ,of that 
directive. The Court considered 'both 'provisions 
in United States v.Benway, 19 U 's,C.MiA. 345, 
41 C.M.R. 345 (19'10, digested700a JALS '5). 
In Benway, the Court concluded that 'the· Direc­
tive was "basically regulatory," and that each, of 
the provisions in issue was "intended as asanc-
tion." ' 

Accordingly, accused's attack upon the provi­
dency of' his pleas of guilty lacked merit, and 
the decision of the United States Aimy Court ,of 
Military Review was affirmed. (Opinion by Chief 
Judge Quinn, in 'which Judges Ferguson and Dar-
den concurred.) , ' 

11. (75d, MCM; UCMJ art. 15) cOurt's Con­
slde1'lltlon or Article 15 l>unlshments Erroneous. 
United States v. Haney, No. 22,947, 2 Jul. 1910; 
United States v. Holder, No. 22,962, 2 Jul. 1970; 
United States v. Duron, No. 23,014, '10 luI. 
1970. In the Haney and Holder cases the intro­
duction of evidence shOwing prior convictions by 
courts-martial re,lldered harmless the' erroneous 
introduction of ins~l\Dces" of nqn"judicial punish­
ment. The decisions of the, 'Gaurt of Military 
Review were affimied. In the Durim case the 
erroneous introduction of evidence of prior nOn­
judicial punishment constituted the whole of the 
prosecution's evidence against accused during 
'sentencing. Under' these circumstances,. the Court 
could not 'be certain that the coUrt members were 
unint1uenced ill assessing the sentence.According­
ly, the decision, of the Gaurt of Military Review 
was reversed as to sentell<;e. «)pinions b~ Judge 
Darden, in which Chief Judge Quinn concurred.) 

Judge Ferguson dissented ii, the Hi,lney .and 
Holder cases for' the reasons ,set fohhin his 
Qpinion in United $tales v" Johnson, 19 U ,s.c. 
M.A.-,.-, 4rC.M.R.~1970, digested 70-7 
JAI,SS), put ,'Concurred in the opinion in the 
~ro" case. , ' 

~ ,. ' , ., . . " '. 

12., (125, MCM; UeMJ art. 13) Law Offtcer's 
Ruling, As ; 'To AdmlsslbUlty ,or Evlde/lce or 
Legality; or Accused~s Pretrial Confinement Er­
roneous..Uriited Stales v. Drown, No. ,22,900, 10 
Jul. ,1970. At trial" accused . offered evidence 
which raised a question as to the legality of the 
conditions of his pretrial confinement; The 'law 
officer ruled· that the evidence, was not "perti­
nent.", Citing United States v. Nelson; ISU.S.C. 
M.A. <177,39 C.M.R, .177 (1969), the.Court 
held that' this ruling was erroneous. Accordingly, 



the decision of the United State&Navy Court of 
Military Review 'as w,the sentence was reversed, 
and the;,recordo!. trial, returned to The Judge 
Adv.ocate General of the Navy. (Opinion by Chief 
Judge Quinn" in which Judges Ferguson and 
Darden concurred.) 

Ill. ' COORT OF MILITARY REVIEW DECI­
SIONS. 

1. (oeM]' art. 94) mslrQetlilnalDeftciencles 
'An4 ~~clency ()fEvld",nce Required Reversal. 
Un.ited States v. Sood, CM 4Z0276, 16 Jan. 1970. 
Convi~iion: muti~y (a,rt,94), contrary to,hisplea. 
Sentence: Dr>, 15 yrs CHL, and accessory punish­
ments. The convening ,authority reduced the, sen­
ience to it [)[), 7 yrs OIL, and a;:cessory RMl)ish: 
meh\s. The Judge Advocate General thenl/lvoked 
hisstatu!<>ry authority under artiCle 74, ttn4 re­
duced'th~'term of confinernent to Ii ,periOd of 

2yrS.' , " """,', '., 
, A~used was one of Z(\chargell W1!4 th~ of­
fense oflIlll~iny which allegeil)y;DqiIl\1'ed 9'1 J4 
Oct. 19118 at,,, the presidio' S~ka4\l, ,fre~i~j?; of 
San Francisco, Oilifornia. Tne ~ecord revealed 
that tension . in' the stockad,e 'was very high on 
the days, preeeeding the d~\e,' of'(he alleged mu­
tjny. ,~ p~isoneJ had been shot al)d killed 1>y a 
guard Inan attempt to escape from a work de­
tail, and, l\Iany conip,lainl$ of abuse had been 
previolL$ly lOdged against the' guards alleging racial 
ab\lS\l, inadequate rations,oyercrowding and Ul)­

sanitary conditions. On 14 Oct. 1968,' a forma­
tion ,was held at t!).e stockade for' th,e purpOse of 
assigning th'eprisol)er~, to wQrk details an4, fOf 
sick call. When the first name for sick call was 
called, 'l\P)lroxirnatel~ 25' to 30 pr1ooners' Illft" the 
fohnatiQn "en mass, and l'rqce&ted ,16 a '~assr 
area withi!lilie,s~k~ge w!iUs ~here iheysat{n 
a circle sIDglng and chanting. A~\lSed, was ope 
of thfs group of pri$oners.' Ciiptairl L, the ooh­
fmement officer, arrived at the stockade shortly 
thereafter and. was informed as to what had 
taken . place. Additional .military policemen were 
called. Captain L attempted to read, the discus-

'slon of mutiny from the' Uniform Code of Mili­
tary Justice to the demonstrators. In return, one 
of the demonstrators read a list· of grievances to 
Captain L, and thereafter the group frustrated 
additional' attempts, ,.by Captain.L to addtess 
thenL by chanting. At this, point, Captain, L gave 
the group a direct order toretum to II building. 
Thiil order was given through a loud speaker, 
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and was heard,' by a, Captain M, who was stand­
ing about 1.0 :i€Ol't from the group of prisoners. 
None of the • .prisoners complied with the ,order 
to, return to thebuilliing. Military policemen then 
began taking the' prisoners into the s\ockad~ 
building. None, ,0Lthe,' !members of the group 
physically resisted the ,mUital'}'poIice and some 
began walking back to, the building' when it was 
indicated that they were to go there. A~used 
was one ·of those prisoners'. who entered the 
building on his own power. Qth~r lI\ember~ of 
th,egroup had t? be dragg¢d or carried into the 
building. " ' ' '', 

The first' issue Considered' by the court 'Con­
cetDedthe military judge's pre!\Ming i1lstructions 
on' the essential elements of' 'inutiny: Citing 
United Stlltes v. Duggan, 4 U.S,C.M.A. 396, 15 
C.M.R. 396 (1954), the court stated that there 
are two distinct types of mutiny; 

,one involves the creation 'of violance or dis­
turbance with illtent to overri.deor usu1'p. au­
thority. This form of mutiny may be committed 
~y a single' person and, in that case. the specific 

,Intent mentioned need be only a smgular one. 
The other form of mutiny with which we are 
here concerned; embtaced by the article may 
by comtnitted by the persistent refusal to obey 
lawful, orders or otherwise do one's, d\lty wit!). 
a sh.ared, jntent to override or usurp lawful 
military lluth6rity., This latter f!>rm of mutiny 
... ' reqUire, both . collective action and a: cor­
lective intent to override ,miljtary authority. 

. JJnit~dStat(ls v,, Wqo" Ibr,l"h,/' " lZ U.S, ,C.M.A. 
"50. 31 C.M.R. 36,)8 U .. 961). • 

The 'coUrt found that'the' ljIilltary jUdge failed to 
inStruct tI1al'the'off"ri$'e (If 'mlitiny in this, case 
reqtdrbd "a' c6hCert"of ihten!'. as Well as a concert 
or:,'8ctlon~!IMisj iilSfrUcti6ns; read'as a whole,er­
rorl~ouMy ~ilt the 'efuphasis' on the collective in­
fertf"to' :dis6beY"fhe 'arders rather than, the', Con­
ceke<i"iJlrent 16 tlVemde military' 8uthdrity. The 
Couttiitsted' lliat, ,; 'measured' by, tile inStructions, 
lli~CotirtlltiartiillcO\lla have erroneously convicted 
aC'Cused'llt! mutiny ifthey found: ay: 'tha:taecused 
disd6eyect 'fue order in, question,b): thaFhe dis­
obeyed hi 'concert with another, and" ~)that ac­
cused "lilone had the· requisite'ilttent I Absent an 
instructiorron the essential, eletrtent of' a 'con­
certed :intent, theeourthenf' thaf1'i!"finding of 
guilty '6fmutiny Was not pemlisliii)I~. Furthef, 
the court stated that since no instruotion was 
given as to the requisite concerted intent, the 
statements of anyone actor w(iU\(;)( not be ad­
missible against any' other ,for "the purpose of 
imputing a concerted intent: See'; 140b, MCM. 



!Jlhe military judge also gave, an agency instruc­
tiondwhich 'created a fair tisl!li of; ,misleading the 
fact· findelTS to believe that 'the .~eli(tiisite: intent 
to override"military authoritycouId1t;e imputable. 
Although reversal was requiredi'because' of the 
mentioned instructional" ~lIfilliencies,. the C<ilurt 
held.,that the interests ,of justiee' would, nolhe 
served by ordering arehealling ,on· the ,charge of 
mutiny. ' ,', U'JI: .(,-

The .decision not to ,Qriiler III rehearing: was 
made by the co!1I1 follow,j,r;ll1i: iIs.! ,\'Pnsiliera.tion.of 
the sufficiency of the,.eyi4c;nC;e"on whj~" .. the 
Government relied ;to:,~ull~ the findjn8sqf 
guilty. The COUrt \\e!p:"~Ht,.fh~,: requisite con­
certed intent was notsh9~ :~y,~h.r., facts of the 
record. Rather,. "~".<;Oll),ll)oll>tprea4 of evidence" 
demonstrated al),)n~~II.tiqI)':~19 iJ))plqre .and in" 
yoke theyefY,. pti!ilfl~ir"\lili0!ity. whi\,,h~hey. are 

.char
g
. ed. ' ... WIt4 .. "s"ek'~~. .~.fJ 9."1'" .~ ..•.. rr ..... I.d. eo" ca.

p
. t. a. In. L. .. ha .. d absolute ~'I'~ ~w~i ie,ij\~~oqtrQl, p~er the incidents 

of his co1Il1))ari?,.\li9~gI)hi~ sPoci,fi,c orders to 

the priso. n .. r~s.::~!i. rll.'l. ·~Obe ... ,. ye.'~.,1'!!t. &m?J1 .. s~rlition 
was n. onviQ .. l~ eAt. I an. the inm~tes di.4 not .cast 
aside all eMil!:\) ( . " , . .'.' . , . 

AcCotdlil~ly! fAe:~qoiJr!! held:;tIlll.t'1'evl!isal'·of'the 
chllrge ,\Vas' tl!qt(l\tecil "as',11 <ihaner"o(l,law iby"rea" 
son' of theJ:triIlIJ,j4!lgeJ!:errpr;"],andJl"1ll":arhatter 
of fact." However, the ' eviden~~\'\Vas(>&ufficlel1t 
to ,suPWC4! all! adeSse~"ijllC\\!!;\e,~\'i!!g!l,t;\~~) 'YiJful 
disobedience ,of th~ laMllk'lOrnmll.\\'illQr: 1j',sJ/p,e{jPT 
commissioned officer!. $0 ,muell ,of; Il!lec~1\4jng$,pf 
guilty.of the chargeal)c;\ sp~ifj~ation·,JI$! ffJul),4 
illat accused, aUh€) time and place alltlgfl,(j,;, hav­
jng, r~eived a lawful command, ·from, Captain L, 
his sllperior commissionedoffil'llr, dili, willfp,ljy 
disobey his ,order. in, violatioll, of; artieltl: 90, 
UCMJ; ,was, llffirmed. The sentence was reassess­
edto provid~,(o~a;~I?'i TF,,'8pd,l,yr OIL. 
.(Opinion by Judge ;H1I8<lpian, in, whjc\l ~or.cella, 
S.J., and: Bailey" ~" ,concurx!l<i,), 

2. (UCMJ art. 38(b)) EIIUUl'el'o Make ,Deter­
minationAs. To Avallablllty"\)f'lJte,q~l!ld CIlIIll­
sel J;'rjor. To. Taking· Of ,De~tllln;\J,yi ,4PJIQlnte~ 
CO\l11SllI, EJ'roneol1l!' .. ,l{nit{Jqr S!ptes,t1'(", JohnsQ,/'!, 
CM 421789, 10 Jun,» 1~70. d80\\vili~i'iln: wilful 
disobedience oLan orden of,a,,,sJlPexlQ)~ ~\I11l»s­
sioned officer, . lifting l\ weapon. againslililtSliperior 
,commissioned officer in, th"" eX'ecution I!!f.<his Qf­
fice, , violatitiln of a general regula,tio'Oll!>yimsses­
. sibn,. of,'· a . privately tilwnedfire' arm '('\II'IS,1l90¥W29, 
COl!trarytoi his 'plea,., Sentence:· BOO, ·ll of,;$50 
per mo for 60 mos, and 5 ;)lrs :CHe!i,' : . .' 
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Capt:ain M served as 'apptilintedmilitary, defenSe 
,~1l11$ql Jor., acc\l,sq~,. \\t, the ,articl~ 32 investigll-
tion of the charges. Another captain was accllsed's 
appointed trial defense C9unsel. Qn 11, May 1969 
aCcused submitted a written request that he be 
represented at' hiS ttliiI. by' CaPiainM. ,. Ori . 12 
MaY' 1969' the 'depOsltlbn of a service member 
sbheduled to' depart for' Vietnam was taken by 
appointed counser~ccli$ed. o~lected to the taking 
of the deposition on' the grounds that representa­
tion 'bY the' otherTaptain was riot acceptable to 
him, 'and' Ctiptliin M'was not \Sresenf'at" the 
proceedirigs.'IAVd~t~rminatiori had' t\'otbeen ma(te 
at th~t"tillle ias'tdC~'ptain M's 'avaiI~biliiy to 
Serve as aceusiid'~ i'defense CoUnsel. On 17· May 
1969 itWas;;ilet.eittfihed' that Captain Mwas not 
rea~bnabl:)" a'ilaila6ie' t&· 'defen'd accused at his 
frial. A~~,s~ ~i~'.',w§f . a~l¥a/ iihis'lledsion: • T~~re 
\Vas no Indl9at1Olf/lIataccused raised any ()b,ec­
tion to the other .Ca~i~l~ ~ty!rig af4i~. c<iuqsel 
at theI*rproCeedm~ .. A'tttlal; .a~cusedob­
j~~!~ lp • t~l(.iitti?d~ct~ob"9t)#e'<l#P?,¥tioni'1tP 
.eYICl~.lJce.l". ~~pp!>rt,8f t~e ?1:»¢C.,t'<lll. N .. .t:e,i~ .. ~.ratf .. li 
t~esiUl\, e arg\!,pten~ ,!IS those .!lil\lap:ced ,by him 
aflts!aking. . ,. .. . ..... . ' .. 

,,,T)1e.court wa~;,sl\tisfj!;d.that accljSe(j ,\Vas af­
ifqE~W.flffec,ti¥er,eNj:sent:ation . /ly,rnjlitl\ry. coun­
!!IiI ~'\l!lIIL.stag,s ,of "the. proc~edirigsagajnst him. 
)t"W~s,)lIpl?lIr,,1),\. :tc~~J;.ac.cuse4 4id ~ooperate with 
1?S1, R,!Iu:t.,f;,!?!ai'li'1nt~M~a~ingof ~~e deposi­
Ilto"):lIIA~PIl!\l·.4t~f~~e4ls ,apttl1!l fellJar short. of 
~;. sl\owi,n~, ~(~ostib% 0h,\09l?mp!:tence <l.n;~he 
;p~r qf ,apRmpte,st!tqrense.~;\lnsel SQ ,as ,to JUStify 
a coP91usiol1 thl\t.tepri'~e!ltatip'lby, ap;p<>inte(lie" 
fe,nse cou[lsill ,was; II mdity. ,~ovve!,e~, the court 
held that requiring accused, ove~ his., .qbjection, 
tp: par,ticiPate,in. th.e taking.::o'f the. deposition, 
withollt tl!e"servjces,;of,·rlXluested ,military coun­
,sel or a determination .!!lat re,qutlsted counsel 
was'!)pt ;r~aSQn,ably:'".ava\l'a"le 'was erroneous .. A 
4eteJ;llliqalion .. ;1!)al' reqlle,lited;' :counsel was not 
availa."levv!lV~ade~ubsequent to: the. taking of 
t\le ,liepqsilion"Had \h~TQ,eJilOsition,.hearing .been 
delayed pemli!l&:-,tlw:· 4:",~ermillllti'ilno( Captain 
M':s . ~v~.Uabilil~, llPP9i/},t~4; .q!\fen&e qoul)~~1 wOllld 
hav,e,set;Yed.:,~~",aCCl\w¥.~H%,~IIS!l\j . and . the ,result 
achi~v,e~ w\>uI4.~~yo\\/pe<;!l th~, ,sal!l~ ,as retlect.w 
in. tl\y~lWPr4,,<#;\rial' Thll er,foqlid not material­
Ir, ,.pr~judAq~JII~.,~lIb~tiwiaj, riglJts .of th.e. accused 
so. as to render the o~P!l~itiol\> i!)admissible as 
<1l1idence. AcC!'>~ilillgly; the findings' of gUilty were 
,affirmed: ·',€Opinion. bY',Krieger, 'J;,'ln which 



Judge Rouillard, concurred.), ' 

IV. "I'JACS ACTIONS ONDER l\RTIcutil9, 
UCMJ~ ,,' '. J ;, I' " '. 

1. <';h~v,ctionof AWOL s~t~i4e sin~ the 
accllsed waspu"ishe~ ~(iQr to his Court-martial 
in the, forll/of extrad~ty, ,l\l)d ~ince a minor 
offense was involved the defe,~ motion to dis­
m~ be~au8e, of priorpunisl\me,n,twas bnl1rpperly 
denied. ,JAqVJ 1iPcM, 19~9/311;." ' 
~ Convic\iQI;l ,Set /lSi~e sinCX"the record of 

trial. d~s ,n\l~ n:flect, that qefense, counsel, a 
qualifii"d, at~~ney" w,~~ ,«lIC,~, wlthl!le: ,Cpl\Bent 

,pf lh~ , !\CCus!"d;II!1d\t\()\Ially, ti)e, following ,!illding 
of ,the court:, "ot the; ,~pecificati()n, ,,<::harg() ,11: 
,Not Gui!W. Qf.pjarge: II: N()tguilty, but ,81Iilty 
of a, vjolatiopo( Article 17.~,::,;~esul~)I;l, an 
acquitt!\l ,()f ,tile RJ'1ense char~, or, ,'If :l\I)Y lCSller 
in, cl,Uded,, , Of)l,el)$,e" a,,8, tlte ,rlll!lip.g.)s",np.t,)~ per­
mi$&il;!le pne under, paragrapl) ,)4b(1),.M~ 
1969.JAQVl, SPCM' 19(1Q/323.~',' , ' 
,,', 3.", CO!lviction,O(.~rO'p.gfldlY ,~ss:#~i~gllla~i­

,huana a~d ,two ,SJX:(;lfi~lIh()ns of V10latlllS II law­
ful: g~l)eral~~g~llltlon }iypos#~~i~g! ,Do!;l!le1)'and 
seconal, respectively 'set aside 'fOr the following 

'fq .t, '." 

reasons:"" 
~. The evidence' is 'insUfficient to Slipport the 

marihuana : charge 'sil'lce' 'evidence' 'was intro'ilttced 
that marihuana 'was ''found "bI'a"tire caSing; ~d­
ditional ma:rihuaria Was'foilntf'eitiler on'aceused's 
person, his car or ! quarters;' six iJe»~rl\te '~jui.;ril­
hatlortS were made' bydl:dl~nlls\ of"l)fbr fifteen 
exhibitsformarihu~na; aild"seyeraV ofirlilmbik­
UOtlS stipulations 'Were entl!ted ':lllfO';bY 1 uilii 
counsel and"defehsll"oounsel' 'as 'to' ilIe 'chain' of 
custody and', the adlriissiotl of 'a 'UbotatoryRe-
port irteviden~';' :1',' ,': ",', ' 
'b,' All or81 stipUlation was'entetc!dillto be­

tween 'tI'ial ' 'counsel,' add " defenSe ''coUhsel'' '''that 
thepills:'wete ! \JnlaWfuL Thllt 'the accused being 
in possession of'tile"}!;lIls WaS" IInlawful and "i6-
'lated Title 21, Oitiptet'II; F(jderal"Regulations, 
Part'l; 66, Depressant a1id"Stiinufan("J}tugs." 
This stipuhition is contrarY tb" tlu!"proVlsitlrtS' 'lif 
para 154b, MCM;'196~,' Which',j'prtlvitles"lhaHf 
accusedt>leads riO! 'guilty,'ruia !the ,pleadSflllgtarids, 
a stipulation whicH' practibally' amounts 'to 'a "con­
fession should 'not ' beAeceiv'ecl' 'it{ bViderice. 
Fili1hermore, the,' defClnse" introdiJ~di' (lUting' the 
presentencing procedure prescriptiohsforlll.e't>ills. 
JAGVJSPCM 19691468';"; "," ,', " 
, 4. The accused's. plea ()f.guilty'to a specifi­

cation alleging wrongful.pbssesSioll 'et ",a, hllbit 
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fornning narcotic ,drug,' to wit:, 'amobarbital arid 
secobarbital'1 ,in violation of Article 134 held to 
be Unprovident and 'conviction set aside since 
the ,named drugs ,are barbituates· but not narcotic 
drugs. JAGVJ SPCM 1969/496. 

5. Cilnviction'of'Wrongful' possession of mari­
huana, and opium set aside since, the, incriminat' 
Ing evidence: was ;found by Mil's before apprCl-' 
hension or arrest and thus were products of an 
illegal search and seiZUre; additiona1ly the presi­
dellt of tile' court a,cted with 'hostility and' bias 
towards' the deferise 'counseI Ihe~eby depriving 
aecl\Sed6f a fair triaL JAGVJ SPeMt969/532. 
'6. Conviction' of wrongful pdSSession of mari­

huana set, aside since, there' was" lnsQffjcient evi­
dence' to "rove that the subStance ip question 
was marihuana; additionally, the' acCuSed's pre­
trialstatefuilDt waSilhporper'fadlniUed .in evi­
dence as"the accused indicatedihat"he 'desired 
CounSel duri~g interrogation,bllt 'rhe lilrerlogation 
continued lifter accUsed stated', "llei' thci lawyer 

~er se~~~:~A~:SL~::rby19~t~~~1il)ce the 
accqsed wastrtedas"a I:lJ;IY<llte, 1'\-" (>V)uminfact 
he 'lI\as ,a:SergeantE-5, "as a,,'~e!lult' of ,a reduc­
tion ,in ,sentence ,of a prior,'\X>urvmaltia(; JAGVJ 
SPCMl970I7SV 
i'ilk Cdnvlbtio'n 'set'Midesirice the president of 
the '66urt' announ~(',thlitl'his \)I'evious announce­
ment' I!~' :toguilty 'tinding8 was·, tnistakenly based 
onu III vote "ofl 'thl<ee ,"Olembers 'for Guilty' and' two 
for; Nbtg(1jullt:l'''ila &>rtStituting, the required' two­
thil'dS'liIitJotity';ru\d':tIi~Ptfial· courtSel ertoneously 
adVised the cOurt' i :th~t", It, eould revbte,' Oil the 
,ftlldingll' bhd"did not iriform the court as to the 
rIlles'fOrreballoting. JAGVJ SPCM' 1'970/799. 

'9. Convidtion of willfully disilbeyillg 8uj)eribr 
'o!"ficer'i order ndt to wear his peace'sYitlbol' so 
as to display it visibly set 'aside since' the specf­
ficati()Q! did not allege "while in unifol'm"{see: 
pata li·5,. 'AR '670-5; which, proseriljes·'the ex­
posed' iWllrni\lg"df civilian dem'i'atioriSand jewelry 
6!i'lhe uliiform);': ahd'convictioO"of: failing to 
'olley oi'derof 1st Sgt, to·rt\pott tBMess flail 
for', KP' set, aside' since the!' eVidenee is 'InSUfficient 
to "'support' the con\flcti0n" as' dhe ,alleged order 
to report for KP was' eontained, in an alleged 
poste<! "Battery Puties~' which is dated "19 Dec 
1969'l"and ,purports 'to idetaiI. IInit::individuals for 
duties, to be performed on "15· Dec 1969." 
JAGVJ SPCM '1970/S02, 



'v. 'MISeELLANEOUS MILfFARYJUSTICE. 
AitIClii 3:% investigations May Be' Eitile.. Open 

Or OOsed' 'To nil! PUbUc. publication of DA 
Pam'i7~17; Procedural',Guide for Article 32 In­
vistigating Officers, is expected Within the' near 
future. ' 

"A question has, been, raised,collcerning , the 
issue of whether the Article '32' investigation 
should' be open or closed,to the general public. 
Paragraph lOe of Section III ,of DA Pam 27-17 
(Draft) provides in pertinent part:' ' 

"The authority who directed the investigation 
may provide that the investigation be c10seil 
to the public. The investi~~tihgofficer may 
also decide not to permit spectators, including 

'members of the news medili';' to attend aU or 
part of the proceedings. In this' cOnnection, ' the 
investigating officer must follow the', gUidelines 
established in AR 345-60, which·' prohibit, the 
release of certain information to the public 
concerning disciplinary actions prior to trial." 
Consequently, unless otherwise instructed by 

the officer who directed the Article 32 investiga­
tion, the question of whether the proceedings 
shall be open or clo~ is within theAis¥retiC?~ 
of the investigating officer, subject to the llmita­
tions of AR 345-60. JAGJ, 7 Jul. 1970. 

V{.f'~US 
, ,1., "PerSonnel ,Policy Announcement: Advanced 

Coursej\tulndance 
a. General. The Judge Advocate General con­

siders attendance at the JAGC Advanced Course 
essential for the full professional development of 
a career judge;ad*ocate. i The courSe provides in­
depth trainiilg"'and"expOsure in each major func­
tional area of militllt'y 'hiW; 'and affords an officer 
the opportunity to exchange ideas and experiences 
with hiscolleaguesdn' anl,atmQsphere free :from 
operational' requireml\lnlll' "Upon successful' com­
pletion of, the courser .eacho,officer is considered 
fully qualified toperforrn,all·ty'pe,s ofb:gal duties 
,at, all.levels ,.of, comman<il!' 1I'h~ ~dl>anced Course 
isa.lsoaprerequisiteforhigileJr,ICl'"el military 
schooling, such as Command and General Staff 
College and Armed Forces Staff College. 

The JAGC follows Department of the Army 
policy that all qualified officers will attend their 
branch Advanced Course between the fourth and 
eighth year of service. Because of the professional 
nature of the' J AGC mission and the level of 
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instruction provided'atTJAGSA, officers,' with 
lbnger service willoccasionaUy beselellted. JUdge 
advocate officers shouldseelC' Advanced Course 
attendance at' the earliest pOssible time 'in their 
careerS. A declination ',of' 'attendance' ,could' ad­
versely affect bOth an officer's' professiorial de­
velopmentand ,his future career opportunities. 

As a matter of policy" TJAG does not grant 
constructive, credit for resident, ,instruclion at the 
Advanced Class., The ,Commandant, TJAGSA, is 
authorized, to grant' constructive' credit· tp officers 
no lOnger being considered' for, resident 'atten­
dance, whene, equivalent knowledge is clearly de· 
monstra,ted. (fenerally, eonstructive credit will be 
granted only after successful completion of speci­
fied nonresident . (correspondence) . subcourses. 

b .. Specialt)'A~as of the Law. The' Ju.dge 
Advocate Gem,ralr~gnizes the .. importance of 
developing officers 'with specialized abiliti~s to 
enable the. Corps to provi,\le ,legal services iri 
areas requiring technical expertise. The Corps 
needs both "generalists" and' "specialists." How­
ever, legal specialists are most valuable after 
they have become thoroughly grounded, through 
experience, schooling, and training, in all the 
principatareas of the law. T\le Advanced Course 
provideS' schooling and much of the training and 
fills in, voids in, an officer's professional back­
ground,. For these reasons, officers who desire 
to. specialize in a particular area of the law 
should normally. dp. so following attendance at 
the Advanced Course. 

c. Advanced Civil Schooling. JAGC officers 
'are enC9,lIraged,; to ,pursue graduate legal studies 
at lliviliJlll ,educational institutiops, either in their 
individual, capacity, .' or as a participant in the 
JAOC civil schoOls program. It is important to 
ro:lalize, however, that, while, a graduate legal 
,degree complements a diploma, from TJAGSA, it 
is not a substitute for actual attendance at the 
Advanced Course. Past stllte!l1ents. to the effect 
that participation in the Civil schools program 
would normally be considered "in lieu of" Ad­
vanced Course attendance are no longer in effect. 
Henceforth, preference will , be given to Advanced 
Course graduates in selecting officers to attend 
civil schools at Government expense. 

The policies set forth above are effective as of 



the date Qf, this publication., Questions, or in, 
ql\iries'(;Qnceming Jhese,.po.licies,shQUld be ad' 
dressed to .the Chief,J>ersonnel, I!lans and. nain­
ing' Office, QfficeoC,t)ie Juqge Advocate .Gelleral, 
Headqullrte~s,,~parlment,Of fu,,!,;AJ;'IIIy,. Washing­
ton, D"C,~O"JO;JAGX, 2 1.\1'.' 1,~70. 

2" Procwement, Law CoIIfSeS Offer,ed By 
TJAGSA. The Judge Advocate General's School 
has restructured . aild' redesigned, its Procurement 
Law COurses. The j)bJective's' of thesecoutses 
are (1) to correlate ,the progtams'of instruction 
in procurement' law to the Legal LogisticS' "Of­
ficet Prl>gram as ,defined In JAGOR614·,13'21; and 
(2) to relate the idregrams, 'of instruction. in. p~o­
curement law' to ",the, pOsition and ,:experience 
levels of the' .students; i' 

The ,49th and'SOlh'Procurement,)COutseS pre· 
viously scheduled for 14 S~ptember .1970 ane;! 4 
ianuary 1'971 respectively are cancelled "and 'the 
follOWing coOrses are SCheduled 'Y6'r 'FisCaIY~~r 
1971." . ' , ' 

iE;(JAL, LOGISTICS OPF1CER~o,V~$e', 
LE?-/GTij::,,2 .. weeks, 'fI',., 

COURSE PATES: 30, November~U 'J;)ecember 
1970 
25 January·5 February 1971 

SCOPE:' The purpose of this course iso,to"ptovide 
basic,. instruction and,.'training :in"the' legal' as, 
pects ofGeve~nmentproCurement; inaluding gen' 
eral'principles 'ofOovernment :COiitrllCt' law'alld 
the palicies and" pro6edures relattng"tb 'contrall! 
formatidn;· perfermahce, 'clailns,' , iand" litlgalien 
arising at the post, camp alld"stlitioll:lIle'Vbll. ,'\1 

PREREQUISITE: This course is limited, to mili· 
tary''iawyers' who '!Ire mei\\ber~'6'f'a:rr, active 
military serv!te Or' a 'Re'Serve' ,campal1!Srtt;' an'd 
civilian lawyers emfjl@yed 'by the ',UnitcldiStates 
whose assignment, 'present or, prospective;, is 'to 
duties' conhected with Government procurement. 
Actlve ''duty military . students must have a mini· 
muni of one year actiVe 'duty' remaining upan 
completion 'ef 'this course.' . ' 
LEGAL' LoGiSTICS OFPICER ADV'ANCED 
COURSE' "" 
LENGtH: 2 \Veeics" 
CouRSEDAtE;t,iaMli(ch 1911 ,,' 
,SCOPE; T\le'pt~~:9Lthil; cQurse)s to.pr~, 
vide advance(i ,instruli!i!il",~nd; training,)n tbe 
legal aspects of Government procurement, includ· 
ing,general' principles .qf Goverm;nent, centract law 
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pnd P9Jicies. IIDd preceduresrelating ;to contract 
,formatio",perfoll\lIlDCe, .clail\1~ and litigation, and 
,~hniques . of.. ~!I~PO". systelJlS,' a\Xjuisition. This 
course \s1.imite,d!O rnilitary J!l~ers who. arp 
members of an active,rni/itaryservice, or.Reserve 
componeni, and civilian lawyers employed by, the 
United States whose present assignment is to 
,4\1ties lX!hilectc;d" wi~ Government procwement. .. '. " " ',.-' {\ 

~REREQUISITE:, Pr,ereq\lisites for attending this 
course .are (1) completion of the Legal: L.ogiSlics 
Officer Course or other ,P~acurement, L.aw COurse, 
an.d ,.a mil1irnum of ore year),e!CPerience in 
Government I'r9Curement;.or~~) a.rninim\lm of 
two years experience in Government Procurement. 
Active duty military students must have a rnini· 
~wn of one year a,ctive' dutyrernai!!ing.\Ipon 
cempletion of this c(jurse. 

Applicatian,for 'attendllDce at, the, above 
cewses, is through l1armal channels. . ... ,',' 
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