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a2, Fhe expemences of the past wyear have agam
demonstrated that: :the: Army,.its :members, -and

theif dependents, ‘must:icontinuetohave: the. sefy

vices. of . askilled. and. 1:-1rofess1oma|lxwCotpsr 0
lawyers.:Despitethe | shortage :of available:imem-
bers -of .the - Judge: Advecate: General’s: :Corps,
yourinitiative.in implementing: the Military. . Jus-
tice Act of 1968, and in:performing:timely and
effective - legal.. services;: in ..Vietnam;-as ~well . as
the rest. of the warld, was most impressive. .
‘Take...pride-in: your,:accomplishments. - I : wish
you continued:'success: as: youlipcnformtyom Vltal
contnbutlon to, the Army.: team. - S
L ¢ W@y WESTM’G)RELAND
- Generdl, United States Amy
. Chtef af ‘Stdjf%' i
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miaterials:© digedted™ i this - pamphilet aFé ' nbt
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' ANNIVERSARY. MESSAGE: FROM" MAJOR
GENERAL HODSON:TO THE IUBGE ADVO-
CATE - GENERAL’S CORPS: :

I isa pleasure to extend to each of you my
best wishes on the 195th anmversary of “the
Corps E

Thls past year has been one of whlch we can
be parttcularly proud The Mlhtary Justice Act of
1968 was implemented smoothly, effectlvely, and
efﬁotently th;oughout the Army. The size of the
Corps. was__increased. greatly to ‘meet the de-
mands of the Act, without a dilution of the
quality of our legal services., These services were
provided to the Army in many cases under con-
ditions of armed conﬂlct

l_ookmg to 'the. future, soclal and polttlcal
changes are certatﬁ to conttnue To meet these
challenges we rnust contmue ‘to improve our
system of mthtary Justtce, which has already
been acknowledged 88 the finest in "the world.

‘Our . practice of, law ~within the military must

remain consonant w1th the htghest standards of
professmnallsm T short we must continue to
improve. the guallty of our service and advice
to the Army, | th"ras judge’ and advocate. If we
respond “with " e_dedlcatlon “and pride that we
have shown in f\he past the legal professmn the
Army, nd the Umted Stafes will ‘be well served.
: i _‘ .and keep, up . the fine work.
T KENNETH J. HODSON -
. Major -General, USA. . .
: The .Judge: Advocate Geneml

I - OPINIONS OF.THE U. S. COURT OF MIL-
.ITARY APPEALS

(18 USC. §2387 UCMJ art 134) In-
structional Error Requlred Reversal; Accused
Found Guilty Of Lesser Included Offense. United
Siates v. Daniels, No. 22,252, 10 Jul;; 1970, A
general court-martial .at Camp., Pendleton, - Cali-

fornia, -convicted. .accused of, eight specifications,

laid under article . 134, alleging'that, with.the
intentto interfere  with' the: loyalty - morale,-and
discipline -of :named~ members: -of- the: Marine
Corps; he urged and: attempted to ¢ause :insubor-
‘'dination, disloyalty, - and: refusal ":of -duty, on' the
part,.of said- memhers::contrary ito.-18 .US.C.
§2387.:The findings of guilty .were- affirmed by

-a-boardi:of - review, -ibut ‘the .sentenee ‘was- modi-
. fied by reducing the :period of confinement- from
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ten years to four years.”

.- Accnsed - first’ contended: that the ‘court-martial
had.no power . to try him, for-.gpnduct wolatg,ve
of 18 US.C. $2387,. because. that-offense - is
cognizable in a Federal court and is not _specially
service-connected. O ‘Callghan v, Parker 395 US.
258 (1969, digested 69-13 JALS 1). Citing United
States v. Harris, 18 U.S.CM.A. 596, 40 CM.R.
308 (1969 digested 69-24 JALS 6), the Couirt
held that in, this ‘case’ the wrongful acts were
committed on a mihtary ‘base with the intent
arid for the purpose 'of affecting members of the
military service, thus imparting sufficient military
significance to the wrongful conduct to ]ustify
trial by court-martial.

In the second assig’ anent. of error, _accused
challenged the sufﬁcxency of the ev1dence to sup-
port the findings of guilty, His central conten-
tion was that the statements attributed to hlm
were merely expressmns of grievarices and prl-
vate opinions” for which he could not be pro-
secuted without violating hlS constitutional rlght
to free speech and to the exercise of his rchglon
The Court noted that “the rtght to belleve ina
particular faith or philosophy and the rtght to
eXpress one 's opinions or to complam about real
or imaginary wrongs are’ leg:tlmate activities in
the military communlty as much as they are in
the civilian community.” See United States v.
Schmidi, 16 US.CM.A. 57, 36 CMR. 213
(1966)  United States 'v. ‘Wolfson 36 CM.R.
722 (1966). However, it was' further stated that
“if competent evidence reveals conduct not pro-
tected by the Constitution and condemned by
statuté, . the 'findings - [of guilty] .are':proper.”
Hertzel v. United States, 322 1.8.:680 (1944);
United States v., Howe, 17 US.CM.A. 165 37
CM.R. 429 (1967). . .

Accordingly, the:Court: turned to & considera-
tion of the- reqmrements of the statute. Title 18,
U.S.C. §2387; has its foots' in the Espionage
Act of 1917, and contains* substantially the same
language. In Hartzel v. United States, supra, ‘the
Supreme: Court of the: United States considered
the ‘predecessor statute. The-Supreme Court -de-
termined that the statute required-not only proof
of prohibitéd acts, but also:twe other *‘eleménts.”
One, which:the Court described as the *subjec-
tive'” element, was that at the time -of theé com-
mission of a prohibited act the defendent pos-
sessed  the specific intent proscribed: by - the

v

statute. The other element, which the: ‘Court
charactenzeq as an “‘objective”, element, consisted
of a requirement that there be “a clear and
present danger: that the activities: in: question: will
bring about the substantive evils” delineated in
the statute.

The accused in the- present case clalmed mem-
bership’ in- the - Black Muslim Sect. O frequent
occasions he talked about the tenets of *his faith
to black members of his unit. He also talked
about the involvement of the United States in
the: Vietnam war and the parttc1pation of black
troopers of the Marine Corps in that war. Ac-
cused often declared that blacks did not have a
country; that the Vietnam war. . was: a i“white
man’s war” and the blacks did not “belong over
there.” Private J; 'who -was ‘nameéd ‘in- specifica-
tion 1 of ithe: charge, when. asked if accused had
ever. “difectiy™ - told . him not to ge to:Vietnam,
replied::. “Yes, sir, -he did, Not+-In:-.a way: he
did. . He said I, shouldn’t go. He told me I
shouldn’t go to Vietnam.” .

On 27 Jul 1967, Private 7 and' other ‘mém-

‘bers of the company were' at the rifle range. On
notification by accused and a Corporal ‘Harvey,:

the ‘black troopers assembled at two different
meetings. At ‘these meetings -accused. addressed
the assembled ‘black: troopers, and:told: them

‘that there was no-need for: them to. go to Viet-

nam - because - Vietnam was a-white . man’s war
and:-he-*didn’t see :...:*]any| sense in going: over-
seas and fighting the: whité man’s war.” He ‘told
them;"that: thie - -would': prepdre: a :list of names: of
the “people; that want . to request mast,” and
that' they::would : go to :talk :to: the :‘Captain.

The’ nsxt: ioring when ‘the call was*issued
for- the - persons’’who™ had - requested: :mast, Pri-
vate J joined- the:formation, which: wagimade up
of persons who. had attended: the: meetings: the
previous-day. At the company office, Private J
indicated - that he had requested the mast be-
cause he was going to refuse to go to. Vietnam.
However, when informed of the nature and conse-
quences of a refusal to obey. orders, he. decided
not to. go through with; - his, mast, Jrequest. At
trial, he maintained that, .hg..would .not havere-
quested the mast . on his own,initiative, and. that
he had. done so. because of, ‘the, Qmeetmg he. had
attended the previous: d,ay\\ arie

.....

The - Court - first :congidared: whether the evi-

“dence was sufficient to ‘support the findings- by




the court-martial that accused ‘had made the
declarations - attributed - to him with :the “intent
to interfere with, impair, and influence the
loyalty morale, and discipline,” of Private J; as
alleged in the specification.. The  Court stated
that “the intention of a speaker-may be deter-
mined from. surroundmg circumstances as well
as from the language, in which his. declarat.lops
are framed.” Accused’s declaratlons propounded
a racial doctrine that. contemplated not merely
separation and: lack of :cooperation between the

races, but- violent confrontation. His declarations

were addressed directly and specifically to mem-
bers of accused’s race. who were, members of the

Marine Corps. Blacks were . enjoined to remain

in this country and :to fight whites for black
causes. To that end, accused : proposed.to.  his
listeners that they join in a mass mast as a
means of effectmg their discharge from the Ma—
rine Corps. E
A réquest for a mast is u.nquestldnably lawful
but the Court stated that ‘the’ cburt-mértlal could
“reasonable conclude that the
not acall for the exercise of @' lawful nght for
a lawful purpose.” There wis no ‘evidence' that
accused knew or honeily believed ‘that: Private J,
or “hig" other listeners, had’ mdependem réasons
o requiest’ iast; Considérifig!’ the ' totality of de-
cused’s’ declafatl’ons 'and ! thie circufistances  in
which ‘they’ wére httél‘éd “the Churl was. yatidfied
that the members' dbuld find - “beydnd*'a ' Yéason-
able doubt’ that acciised’s’ declarations’ ‘weére' in-
tended ‘to interfere ‘with: or" impair the loyalty,
morale, and dlsc:plme of Private J.
~ The Court theh turned to' the question-of
whether accused’s activities présented a clear and
present danger which could bring about’ insubor-
dination and disloyalty. The evidence demonstrated
that accused’s activities occiitred at a'time when
the blacks in the: company were undergoing train-
ing to ‘prepare them ‘for- duty in- Vietnam. - Ac-
cused liad been informed by the company com-
mander, that many- persons.in.the company :did
not ‘want. to: be there, :and-:that they were a
particularly- “susceptlble” .group.- He: also; knew
that ithe ‘blacksin the company: were aware of
racei'fots insome of  the large -citiessand were
sensitive to the -racial tensions.-The: means -prc-
posed-:by. *accused for ‘avoidance . of. service in
Vietnam *did-not -rely upon the -ordinary:-and
usual :redsons for separation from! the service
or exc¢userfrom: duty ‘but *“depended ‘upon: the
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implied force of the number - of blacks - who
availed . themselves of it.” The Court held that
“the aggregate of.the accused’s activities: was not
a trivial hazard but a clear and: present danger
.to impairment of the loyalty and obedience of
[J’] and other -blacks in the company.” It was
concluded, therefore,  that the -evidence satisfied
the. objective  requirements -of 18 U.S.C. §2387,.
.and amply supported. the :findings of gullty of
speclﬁc,atlon 1 of .the .charge.

. The remaining seven. spec:ﬁcatlons mvolved
other statements and éther: persons exhorted by
accused -not. to: go- to Vietnarn. The Court. stated
that “in" appropriate circumstandes, insult,: deri-
sion, “or coarse epithet -can be as effective a
«cause of insubordination; disloyalty and refusal
of duty’ as direct indictment.” * ¢ i

On cons:deratlon of the record, the Court
teld that it was satlsﬁed that the evidence was
“legally sufficient to support ‘a conclusion that
the' acéused’s ‘conduct was intended. o 1mpa1r the
loyalty, morale, and discipline of the persons
mentioned in the specifications, and that there
was a clear and present danger that disloyalty
‘and- in‘subordlnatwn WOuld result frbm his acﬂv—
1ties"’ LAt TR TN
i The ' Court’ theh consxdered the’ mstrucuons that
wer g‘ivén té ‘the ?:burt membérs o was con-

d tht °

" the lnsiruc on: a secutn n ot' this kin
! must’ advxsé tﬁémcourP membe?s, ‘as triers” o%

“the ‘fiicts; “‘thiat” theéy 'must find -beyond ‘a rea-
" sonable doubt that. the’ langu age’ and the ¢ir-
- .curiistances of .the ; accused’s: declarations: ‘pre-
. sented a:.clear and present danger that those

,dcclaratlons would cause msubordmatlon dlSr

"loyalty, or refusal- of duty. -
The instructions in this case made no ‘mention
of the tendency’ of acoused’s’ activities to produce
the" “prohibited’ resilts ‘as an element of the of-
fense. This ins cglop,af deficiency - required re-
versal of | tl_1e findingsof giulty of a \ylolguon
of *\2387 b e o e

A ﬁnal as,s;gnment,of error mvplved the law
ofﬁq;ers comment:in an, out-of-court hearing that
he.:;was ., ‘iprofoundly.. shocked” - gt .parts of a
defense .witness’s,; statement...In- addition ..to:. a
waiver :of the right-to abjectito. the law: officer’s
remarks, the «Court found no.reasonable. risk of
prejudice tovaccused from the incident. The law
officer’s;.«concern: was with: the' witness’s: veracity,
not with -accused’s. guilt or innocence. His re-
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‘marks ‘were not ‘known to the court.: members,

‘and ithe witness' was nevér exdmined: ih ‘'open
court on'the contents: of the:statement. - ..

_“Tutning to the hature of relief to be accorded

accused because of the' instructional érror, the
Court noted ‘that in the ‘cémpsnion case of
‘United States v. Harvey, 19 US:CM.A.: =42
CMR—— (1970, digested infra), it had dealt
‘with- the same-issue. In' that: ciise: they determined
that some of the findings of guilty “were - not
affected by the -error and -could-preperly be af-
firmed: as a lesser included. offense; The Court
held :inthis case that:the findings indicated, as
a minimum, “that the: accused ‘solicited a mem-

ber--of the Marine . Corps. to.commit. a military .

offense.” . It was deemed,: appropriate to affirm
those findings rather than continue . the proceed-
ings by .ordering_ a rehearing on, the _'F‘h_‘a:rges‘ on
which accused "was arraigned,” Agcordingly, the

decision. of ‘the board, of review, was, reversed

(Opinion by Chief Judge Quinn, in which Judge
Darden concurred, Judge Ferguson concurred in

the result) ° o ) _

2. (18, USC. $2387, UCMI art, 134) In-
structional, Error. Required .Reversal;: Accused
Found Guilty Of Lesser Included Offense. United
States, v.. Harvey, No. 22,383, 10 Jul. 1970, This

Sy

was a companion case to.United Stgtes, v. Daniels,
19 US.C—, 42 CMR—— (1970, digested
supra), decided this date. For the reasons set
forth in their opinion i Daniels, the, Court held
that the offenises. on which accused)was agrajgned
were . triable by. .court-martial, ‘Acensed was:found
guilty - of . four specifications :of ‘making; disloyal
statements in- violationof article ‘134, ~which it
had been ‘instructed were. lesier included’ in the
offense, charged. .

Accused contended. that the. offenses of which
he was' conyicted were not ‘lesser included within
the ‘original thiirge. Firs, it 'tas' maintained that
18 USsEer '-;;23;‘87?}?%1;‘&& pted “thé “entire field of
subvérsive  detlaratins' so dhit' o “charge ‘could
be laid and no_conviction had for related con-
duct “to the" prejudice’ of : gsod ‘optter and: disci-
pline; in -violdtion: of ktticls 134 The" preemption
doctrine ;prohibits the arinedservites from elini-
nating ‘on&’ or more. vital-slsmentsf a particu-
lar offense  in’: order. 6> charge! the' temaining
elements 7as-:conduct: to::thie i prejudicé ofgood
order.-and discipline: The: Court..was not: pre-
suaded -that - {2387 .was*intended: 'byCongress  to
preclude -prosecution” under: atticle 134 -of ‘other

kinds " of conduct- invelving: disloyalty: .to the
United States! United States.v. Levy, 39 CM.R.
672 (1968). ... o e
- Accused ' also' contended that as a ‘matter of
law the offense’ found- was. not a-lesser offense
included - within ' that .charged.  The ' general test,
as delineated by the Court; is “whether the spec-
ification of the offefise on which the accused is
arraigned “‘alleges ‘fairly, and the proof raises
reasonably, all elémenits of both ctimes’.” United
States v. Diggan, 4 US.CM.A. 396, 15 CM.R.
396 (1954). At trial, the parties agreed: that the
disloyal statement’ offense’ ‘was included - within
the offense - charged. In"so- far as “trial ‘agree-
ments of this kind-are reasonable, the Court has
een inclined to aodept them, United States v.
Duggan, supra-at'411,+ 0 oo 0
The Court then. turged o consider the allc-
gations and reasonable  inferences that could be
drawn from them. The Court noted g difference
in the_kind . of  conduct, each..offense  prohibits,
The conduct alleged: in.the. specification ,was.an
effort - to - “‘inculcate. insubordination; disloyalty,
or refysal: of duty.in. Private First, Class J,
whereas' the - disloyal..statement offense is con-
cerned. with. disloyalty. to. the - United  States.”
The Court stated that the specification 'indicated
that accused’s conduct .consisted of declarations
to Private J. The substance of the declarations
was .alleged, If. the declarations could reasongbl;
be construed. as importing, disloyalty to the United
States,. they were. of .the kind proscribed by, the
article 134 offense. The remaining question,:was
whether .an. allegation of .conduct: to the prejudice
of . gond order:,and . discipline. is clearly, ipglnded
within, the.. allegations sand proof of, the specifi;
cation. .The Court felt that it. was;, Since.al}, the
elements, of  the disloyal statement .offense, were
reasonably. ingluded. within. the, allogatiens.of the
offense. charged, the Court held: thatyisas, pro-
per to. submit that offense to;the seoprt; members.
~The Court then turfisd 't théirééslved ‘ques-
tion of whether the' stateméntédfdlégedin the
‘specifications were«digloyaliitgstha¥Unijted States.
They  noted: that; they-andsthe ntrien:ofcfact might
differ .as to -what: goristitiitey; asdisloyal statement.
However,: “asumingiswithdutudeciding, that; they
are .reasonably .suscbptible vof ‘description ‘as:state-
ments:.disloyals£otheyiWnited States -and .inoor-
‘porate the: lesset offengwawithin: the “chargépithe
instructions.«as:vgelthie slosser offense: are:tog. dar




@

ficient: to: allow us to: uphold the court-rnartml
finding.”

The Court stated that thé offense ft)und ‘fe-
quired::a disloyalty to the United. States in regard
to./two- eléments.  The: accused’s $tate: of “mind
must. - have: -been - ““directed ' ‘toward ‘promoting
dmong:'the troops disloyalty to the United States,”
and. .the' statements themselves- must have . been
digloyal;, to- the United States, In . the present
case after.enumerating the elements of the of-
fense, the .law. officer. defined. the .word dis-
lpyalty He mstructed the court, mcmbep:s that the
word.. “xmports not -being true. o, -or -being . un-
faithful . toward, an aulhorlty 0 whom respect,
obedlence or alleglance is.; duet” It 'was noted
that there was “no mstructlon, rthat the authority
to- whom allegiance was dye. .was the: United
States not. the Marine .. Corps,.or . ;other depart—
ment. of Government; -1ior  was; ,there an instruc-
tion to indicate. that disobedience :of .orders is
not ‘per se: equivalent.to.disloyalty to' the United
States.”. Under.. the!. law, cofficer’s - definition - of
dlsloyalty the court;. members could have con-
cluded that the, evidence of prospective: disobedi-

ence to orders, demonstrated unfaithfulness to the

obligation..of ,obedlence to. .orders .of the Marine
Corps, as, l:he representatlve of the United States
A..board - of review concurred with the.. Govem—
ment’s .contention that, by his mnduct, accused

‘was “seeking to organize a.group into cqllectlve

action to coerce. the Marine Corps to do- his
will.” The disavowal by accused and his, listeners
of particular orders was. not .the equivalent. of
a:disavowal of the allegiance owed to the United
States as a.political entity.. -The, Court believed

- that the risk that the court,members mistakenly

equated the two::by a reasonable construction of
the. defmltlon of dtsloyalty, was oo great to be
disregarded. - .,

Reversal of the findm‘gs bf gullty for mstruc—
tional- «error. required -the:; Court..t0 .. consider
whether any findings.of guilt were unaffected by
the. error. It was foundithat: as:a: minimum, .ac-
cused: solicited a member of ithe;Marine -Corps
to commit.a military offense, %speclﬁically o re-
fuse - the - performance . of.:a military:.obligation
from which he could not. be excused:because: of
personal scruples. These findings:'wére consistent
with: the instructions: as to:the-$econd! lessér- in-

cluded- offense. The Court concluded,- therefore,

that “‘excluding the findings. of guilty relating:to
the accused’s- state ‘of mind .and  the- nature of
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his. declarations as disloyal ‘to the Uhited - States,
the “remaining -findirigs: of ‘ guilty should be: af—
firmed,”* ~Actordingly, ‘the *decision' of the. board
of ‘reviéw ‘was reversed. (Opmlon by Chief Judge
Quinn, in* which: Judge Darden: concurred. Judge

Ferguson ‘conciurred in the result)

(UCMJ ar{ 57(d)) ‘Decision To Defer Ser-
vice Of Sentence To Conflnement May Not Be
" Another Comi-
manding Ofﬁcer. ‘Collier ' v. * United “States' and
Ryan, "Misc, “Doc. No. 70—33 2 Jul. 1970, Ac-
cused was, qpnvmted by general court-martlal of
one speclﬁcatlon alleging the wrongful sale of
heroin, in’ vwlauon of article 134. He was sen-
tenced to ‘a dlshonorabie discharge, ‘total “for-
feitures, conﬁnement at hard " labor for elght
years, and reductlon to B-1. The convening au-
thority- reduced the conﬁnement pottion of the
sentence to two, years and .ordered - accused 10 be
confined at the U.S. Naval Dtsctplmary Command,
Portsmouth, New Hampshire, The United States
Navy Court . of Mtlltary Review, on 18 Mar,
1970, afﬁrmed the findings and sentence as ap-

‘ proved below.

On-29 Jan. 1970 the- Actmg Commandant
Fu‘st Naval District, Boston, Massachusetts, under
the: authorit-y;,of)_;érticle._ 57(d), granted - accused’s
request for deferral of sentence pending comple-
tion of appellate review, released. him: from con-
finement, and:ordéréd ‘him: to report to the' 2d
Marifie Division- on: 25 -Feb. 1970. Two. days
later, the Commander of the: 2d Marine: Division
issued an ‘order ‘rescinding the: deferral -of con-
finement- and dlrected that accused be reconﬁned
at Pottsmouth. -

" Accused then requested that the Court of Mil-
1tary ‘Appéals declare the order of the Command-
mg "Generil, 2d' Marihe 'Division; to be invalid
‘inoPe’tabl ‘under ‘law, on: the ground that it
Wai” ‘arbftrary’ ‘dpricious,” and' violative of the
basic elements of due process. The Court direct-
‘ed ‘the ‘Govethment ‘to' show: cause in writing why
the: ‘velief! sough‘t shiould ‘ot be granted. :

. 'THe"Churt fioted that article 57(d), was added
to"the’ Code’ by the Military Justice Act of 1968.
Priot 'to'‘that time ‘there was rio’ statutory pro-
'vision' 'for‘feléase ‘from confinement for a con-
‘vitted accused pending completion” of ‘appellate
review. Levy v. Resor, 17 US.CM.A. ‘135, 37
CM.R. 399 (1967). The legality of post-trial
restraint’ pending appellate “review' of < a* court-
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martial . conviction .is -.well, _established... United
States. v. Howard, 2 US.CM.A. 519,.10 C.M.R.
17. (1953); Levy v. Regor, supra;. Reed: v.. Oh-
man, 19 US.CM.A, 110, 41 C.M.R, 110 (1969,
digested. 70-1 .JALS 22). In the ppresent case, it
was the action of. the Commanding, General, 2d
Marine Division, ordering -that accused be recon-
fined .that was in dispute.  Since “his original
decision 1o restrain accused was reviewable for
abuse of descretjon, clearly his order to recon-
fine accused was subject to the same review.
Reed v. Ohman, supra.’ An affidavit of the Com-
manding General reflected that his decision was

based solely on. the 'state of affairs which existed-

at the time of accused’s original confinement.
However, in thé interim, the ‘officer exercising
general court-martial jurisdiction over the U.S.
Naval Disciplinary Command, determined that
accused’s service of & sentence to confinement
should be' deferred. Since the latter’s .action was
also” based ‘on article 57(d), the Court assumed
that he took “into consideration all ‘rélevant
factors” in the case and granted the ‘deferment
“based upon the best- interest of ‘the individual
and the service.” This necessarily included his
knowledge of accused during his iicarceration’ at

Portsmouth, "4 factor ‘which’ appareritly Wwits' hiot
included’ by the 2d Marine Division's ‘Conithand-
ing ‘General “in. his  determination 't rescind ‘the
ofder of ‘deferment. - . .o
- The Court also stated that Congress- did not
intend, by the ‘enactment of . article: 57(d), . “to
create an-impasse  between commands simply be-

cause. of -a disagreement on. the same facts.” In .

the. Court’s ;opinion, -‘‘something more. is .needed
before a validly issued order to defer service of
sentence, may be rescinded,” Were they to hold
otherwise, “the-chilling effect of one commander’s
discretionary. consideration of .an applicgtion_to
defer service of sentence, , where . thay, decision
could. be unilaterally - countermanded. by another
commander, is .apparent.” 'y

- Accordingly, the petition for. appropriate, relief
was granted, The order. of. the,., Commanding
General of the 2d Marine Division, was declared
invalid and thus inoperative to rescind. accysed’s
deferment. of service. of sentence to, confinemen.
His release from_ custody was ordered. (Opinion
‘by. Judge Ferguson, in which Chief Judge Quinn
concurred.): . SR I G e

0 Judge Darden dissented, stating that the :con-

sideration of . extra-ordinary. . relief. in. thege.. cir-

cumstances -was='=not. in .éid of. its jurisdiction.. He

would have . dismissed the petition for lack: of
jurisdiction. to order the relief, .. . -

w4, (UCMI art.- 57(d)) ‘Decision. To Rescind
Deferment. Of Service. Of -Sentence. To Confine-
ment - Not -An. Abuse Of Discrétion. - Unifed
States v. :Daniels, No. ‘22,252, 2 :Jul. 1970. Fol-
lowing “his conviction by: general .court-martial,
acoused was - transferred to “the United States
Naval - Disciplindry -Command, Portsmouth, New
Hampshire, for temporary custody pending appel-
late review. On 28 Aug. 1969, the’ Commandant,
First Naval District, deferred service of the sen-
tence’ to confinement and forfeitures pursuant to
the ‘provisions of ‘article 57(d). Accused was thén
transferred 't6 ' the Service Battalion,” Marine
Corps ‘Base, Quantico, Virginia, for duty. On 27
Apr. 1970 the officer exercising - general court-
martial jurisdiction in the latter command res-
cinded ‘the deferment and directed -thdt accused
be returned to. the' custody of the United States
Naval Disciplinary Command, pendihg’completion
of ‘appellate review. Couinsel ‘for aceused ‘protest-
ed” that- accused “had “receiVéd* no» nioticé of the
infent “t&° tescind ‘and' had" fio” opportunity to
submit favorablé “matter ‘or'to ‘oppose’ ‘unfavor-
dble’* material. - The: “officer exercising general
court-martial 'jurisdiction ‘over accused  granted
counsél until 5-May 1970 to submit any matter
he desired in writing. ‘A further delay until 6
May 1970 was granted. Counsel for accused. then
sought from the - Court of -Military Appeals -a
temporary restraining order against the -transfer
of accused fo - the Disciplinary’ Command. The
Court ordered thit accused be retained at Quan-
tico' until’ further order of the Court, and that
the: Commandant -of the Marine~Corps Bise “at
Quantico” show cause ‘why -the  order directing
revocation of deferment of service .&f:sentence
and:-incarceration of accused should not, be:'va-
cated'and the deferment of sentence:reinstated.
/ The. briefs and- accompanying -affidavits: . sub-
mitted by ‘accused: and the. Governmént -revealed
that .during -the ‘time accused ‘was istationed- at
Quantico, he ' had five . periods::of unauthorized
absence: for which he: received non-judicial punish-
ment -onthree :occasions:: The: Gemmanding Gen-
eral:. asserted. .thathis- recision of:the: deferment
was based onthe:three periods of. unauthorized
Aabsence. :Acclised- contended that the real reasons
for . the: .recision ‘wereithat accused’s battalion
commander - ‘resented- accused’s- having - filed dn




official - complaint ‘against the commander for
language - -h¢ used in- an- interview, - and - that
superior- officers .of accused resented: activities he
considered as . constituting -the exercise - of  his
privilege of free speech. An affidavit of the Com-
manding General stated- that :as. &' result of his
considering the unauthorized: absénces he con-

‘cluded that there was. a:fair risk that the ab-
sences might continue -and . that . accused.. might

flee to avoid service .of his sentence. The Court
stated that the requirements of Reed v. Qhman,
19 US.CM.A. 110, 41 CM.R. 110 (1969, di-
gested 70-1 JAI.S 22), that accused should have
the opportunity to submit . matter . favorable to
himself or to .oppose unfavorable material before
the decision making authonty, were: met when
accused’s counsel was given an opportunity. to
submit such material. The Court_ further 'stated
that reasonable men might differ in their judg-
ment of whether five unauthorized absénces, all
of them' for fairly. brief periods, were enough
basis for rescmdmg a deferment or on whether
such absénces indicated a likelihood that accused
might flee to avoid service of the sentence. The
Court could not. say, however, “that’ a reasonable
person could not find that either or both of

these consnderahons were sufficient to rescmd the

deferment ” Accord:ngly, the dec:sxon to rescnnd
the deferment ‘did 'not constitute an' abuse of
descretion, The petition was denied, and the
tempora.ry Testraining order of the Coutt dated
6 May 1970 was vacated. (Oplmon by Judge
Darden, in which Chief Judge Qumn and Judge
Ferguson. concm'red n
5. ' PM'(152, MCM) ‘Evidence Acquired
Interrogation’, Not Aamisaiblef‘wlmom s&&wing
Of Article '31' Warnitg, United States ¥, Rehm
No. 22,814, 10 ‘Jul." 1970. Accuséd pled ‘gilty
to absence’ Mthout leave, ‘bt not “ghilty to fhe
unlawful possession of mat‘i]lﬁana é':, was 'con-
victed by. a_swecial court-imarlal. oﬂ l;oth offen,ses
ang sentéfices 10 8 GAg-CORAUCT a:sc e, con-
finemént at hard labor ' for four" onths Yor-
félture of $75 per month for’ tl’ae séme peried,
and “feductioh'to B-1." A" Court "&f ’M:mary Re-
view ‘set diide the" findmg of guilty 'as ‘to’ the
marihditia ‘Offense ' and ' reduced ‘thé. penod of
corifinémént and forféitures to orie "month:
sole issue before the Court was the ' correétness
of. the :Court .of Military: Review’s decision aé to
the' admissibility -in -evidence :of :the'' marihuana.
The ' marihuana that-formed the ‘basis for the
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possession charge was found in an envelope taken
from “accused by Sergeant: M. ‘The ‘Sergeant testi-
fied' that on the morning in question he' entered
a squad' ‘bay"for the sole purpose of “bringing
the' troops into the clagsroom.”” As he" walked
down the bay,; he noted accused sitting on his
bed ‘ahd" that accused “made a:movement with
his hands-‘pulling quickly to the side as thought
Isicl he was trying to: hide something from me.”
At thie same time, accused commented “‘you have
caught fre 'now.” At this time the ‘Sergeant raised
his arm. and said'“give me the envelope.” Ac-
cused responded ‘by handing thé" envelope to the
Sergeant The Sergeant did not give ‘accused an
article 31" warning. ‘Counsel for accused regarded
the passing of the envelope as an incriminating
stabement that Was inadmissible in evidence with-
ot a showmg ot' an earlier arucle 31 warmng

The ‘Court . .gtated that. “evndence obtained as -
the conseqqence of a-lawful search is admissible
as evidence even though an accused is not first

advised of his ‘Article 31 rights.” United States
v Coakley, 18 US.CM.A. 511, 40 CM.R. 223
(1969, digested 69-21 JALS" 9), United States v.
Riishing, 17 US.CM.A. 298, 38 CM.R. 96
(1967); United States v. Cuthbert, 11 US.C.M.A.
272, 29 CMR 88 (1960) Further, “|R]eason-
ableness of ‘a selzure, like that of a search,
depends on the existence or nonéxistence of

probable cause.” The Court noted the statement

of counsel for the 00venunent ‘that the “line of
cléavage between actions and stdtements is one
that must ‘b ‘drawid i’ the light of substance

Fiom rathef ‘thati form™ I the present case,” ‘after
'accilseds coflduct ‘madé the Sergeant suspicious,

the' Sergeant “became an inquisitor, asking ques-
tions to substantidte His belief that the envelope

‘held’ by accused contained marihuana.” His ac-
‘quisition of the “marihliana “resulted from what

was ‘essentially an intérrogation, not’ a seizure,”
Therefirs;' the Court found 'that article 31 ré-

'qui‘rements are essential.’ United States v. Corson,
18 US.CM.A. 34, 39 CM.R. 34 (1968). The
‘decision “of the Court of Military Review wis

affirmed. (Opu'uon by 'Judge Darden;, “in “whith
Judge Ferguson concuryed. Chlef Judge Q‘uﬁm
concurred in the result)

6. (70, MCM) lsaue ot lnsanlty Ralsed l)qq'
ing Sentencing Rendered Guilty Plea lmprovldem.
United States .v. Batts, No. 22,678, 2 Jul.. 1970.
Accused - pled guilty. to three speelﬁcauons .of
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absence: without . leave : occurtng between - August
1967 and April: 1967. :An-;out-of-court hearmg
preceded accepiance of the plea,; At the: time
accused: acknowledged guilt of: the offepses, How-
ever,..at the. same: out-of-court. hearing, two
exhibits -were readto the Court: One was a let-
ter from- the clinical ‘director. of the Northeast
Florida State. Hospital,- dated -23i. May 1969,
which indicated that accused had ' been. committed
as incompetent .in. . 1967, and admitted . to. the
hospital 12 .days later. Accused escaped . twice
from the. hospttal and was, dtseharged in 1968
having been Aabsent one. year..on. escape. statys,
During his stay  at the . hospital, _accused _had
been taking medtcatlon and was. consndered “ac
ttvely psychotic,” The second exhibit was a mijl-
itary -psychiatrist’s - evaluation of accused. dated
6 June 1969, ’rhe psychtatrtst stated that it was
his optnton that during the AWOL’ accused was
able to dtstmgmsh and adhere to the right. ‘He
concluded that accused was competent o ‘
The- Cpurt ctted Umted States v. ’Il'ede, 2
USCMA 581, 10 CMR 79. (1953), as con-
tannmg the procedure . to be ,follgwed when. in-
sanity. initially -arises in  mitigation. Wl‘u]e,!msan-
ity. was..not placed in issue an, tlze Trede. 1]
the  opinion nevertheless’ held Ehat Ansanity, "*f
-establtshed would be 1ncons1stent w1th a pl‘ ﬁ;‘
gutlty » Further, . “if ev:dence suggesttng that
mental condttton is introduced after ﬁndmg, the
-matter of setttng aside the plea becomes of
importance.” In that event, the law. officer ‘should
set aside the plea of gmlty or; permtt its with-
drawal “and hear evidence on an 1nterlocutory
basis.” If. accused s found insane w1th no court
member objectlpg, fpe case should be dtsmlssed
If the law . ofﬁcer nds”apcused sane and there
is no objection: by. any member . of . the., coprt,
he may .then permjit the case, to proceed, In the
present case, the. Court, founq that the. tvgo.clg-
fense exhibis did raise_the issug of. msamty, The
report of the. military psycluatrtst -merely . rq ti
insanity, a controverted. question of faqt dd
not negate the . report of ‘the Flortda tned;cal
authortttesr Jt was the: court-marttal’ tsgl . Te-
‘sponsibility finally to.. dqclde the "issue.” Stnoe
the determination was net.made;; the : QOlll't set
aside. the. findings of gutlty and the sentence.
nion” b ¢ Dar 'n “4n Wthh Iudge Fer-

. " Chief Judge‘Qumn dissénitéd, stating ‘that* l‘atl—
‘ure ‘of ‘the’ judge 1o interlude the 'sanity -defense

'monthsi _ECaptatn B had been_assign

_secutton or the
'Bo 8

.counsé Howevet:, it held, that ‘ian'

aythority’ detail the d

on. ...|his] -own initiative” -was . not reversal -er-
ror' in -that accused and his counsel were -affir-
matively opposed to the .inquiry. and: desired to
entet. a -plea..of guilty; and-the evidence ‘of..in-
sanity . was equivocal.. Cross- v. - United States,
389 F. 2d 957, 960 (D:C:. Cir.. 1968). -

7. (6, MCM; UEMIJ art.::27(a)) -Appointing
Order Correctly Designating Role Of Counsel
Necessary To: Comply With ‘-i&rtl’ele 27(a). United
States v. Coleman, No. 22;718;' 2 Jul. 1970,
Accuged was*convicted, in‘accord with ‘his plea,
of unauthonZed absence, desertton, and breach of
restriction. After action by intermediate appellate
authorttles his' séntence was & dishbriorable dis-
charge, " total forfeitures, - confinément " at hard
labor for 22 months, and reduction to E-1,

" In'the ‘order appomtmg the general court-mar-
tial, Captain B was named as a ‘member of the
prosecutton An . affidavit by the . deputy staff
judge advocate averred that  trial counsel ~and
defense counsel were rotated every's:x to eight
.85 defense
Gasesbeginning in Fel?ruary 1969,r but
nt uthorlty ad not sngned new “ap-
ofder at the’ ttme the" present case
Was, tried, THus, ‘While" Captain” ‘B was named as
.;”st“ iehbe ot' tfte prosecutton in"fact, he acted
‘as' defense Counsel, Paragraph, 6a, MCM provtdes
that “[fn the absence of evidence to the contrary,
@ person who, between the time the case has
been referred for trtal and the trial,. has been a
detailed: counsel or assistant counsel of the’ COurt
o Which' the case ‘has been referred, &hall’ ‘be
deemed to have, gcted as a member of the pro—
efense, as. the. cas,’g mgy. be.’
trtal counsel and’ Captam B mad €

tton The,se statements were regyrded as
nce to the co_ntrary to negate the, anual
n, The Court’ ‘agreed that Captain B was
a]'f‘ted ‘under * article 27 .as”,\defense

‘p mtmg
y‘__c__lestgnatmg the role of the counsel

with the requlrement

Code of lmttary Jlisi‘_

Umt'orm
convening
.f_or the. par—

'who function in a case, is, necgssyy to. comply
% a),

: artmle

ttcular case mvolved v _ﬂ -y

’I"he Court further sheldx th’at fithe . contmued
listing of .the: defense: counsel: as a*trial -counsél
in-the appeinting ‘order; effective;;atl ;the: time of
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the -trial :is an:.unacceptable deviation from -re-
gularity. - A potential for - abuse “inheres -in -this
practice  and excusing such ‘defects ‘invites: slip-
shod extensions into other critical ‘areas of pro-
cedure.”. -Accordingly, the decision of the Court
of Military Review was reversed -and the charges
were ordered dismissed. (Opinion by Judge Dar-
den, in which Judge Ferguson concurred.). -

- Chief Judge Quinn, dissenting, stated that in
his opinion, the majority elevated form over
substance.” The record of trial . demonstrated ac-
cused’s affirmative acceptance of Captain B as
his counsel. Further, in a submission ‘of an offer
to plead guilty to the convening “authority, ac-
cuseéd indicated that he was’ satisfled with his
“defense counsel.”™ There was no’question of the
fact that accused was represented at all éritical
stages' of the proceedings against him by quali-
fied counsel. The purpose of fiaming:'adefense
coungel in the order appointing the ‘couirtsmartial
was thus served. “When the’ purpose ‘of a- re-
quired procedure is fullysatisfied,  technical
defects are : not prejudicial.” . United. -States: v.
Tibbs, 15 US.CM.A.- 350, .35: CM.R. 322
{1965). -Accordingly, Judge iQuinn:would have
affirmed the.decision of the United States Navy
Oourt of Military Review. ' * . Bk

8. (115, MCM) Accused Nof. Prejudleed By

Denial. Of, Opportunity To Cross-Examine Goy-
ernment - Psychlau'ist. United States. v. Howard,
No. 22,647, 10 Jul. 1970. Actused was convicted
of unauthorlzed absence ‘and dlsobedlence of a
superior officer.” His sentence,. follomng action
by intermediate appellate authormes " was. con-
finement at hard labor for 6 months, farfeiture
of $50 per month for 6 months ‘and reductlon
to E-1.
At trial, after the defense mtroduced testtmony
from a cmhan psychlatrlst that, ln ‘his. opinion,
accused was legally Jinsane ‘at the time of his
alleged offenses, the prosecunon aought and-. ob-
tained, over the -objectionsyof tnal defense coun-
sel, a recess for the purpose:of;; Securing.a men-
tal examination ‘of accused, Accused: was observed
and.:his mental condition evaluated by 8 ‘hoard
of psychiatrists. The. board’s. conclusion.was that
accused was legally.sane. The bpard report. }l;ﬁclf
was .not brought to’ the attention, . of the court.
Instead, the senior member of thc board testl-
fied. Y

Defense counsel argued that because one of
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the board members conducted some of the inter-

viewing and examined accused, the: senjor mem-
ber who testified could not be effectively chal-
lenged on his testimony unless. the other: board

member also testified and was 'subject to cross-

examination. - The board ‘member that accused
sought to cross-examine had beén transferred to
a hospital ship in’ the Western Pacific and was
determined not to be ‘available to testify.
Paragraph 115, MCM, prov:des that the trial
counsel, defense counsel and court-rartial shall
have egual opportunity to obtain wntnesses ‘and
other evidence, ‘and sets forth the procedures to
be' followed” when there sis a disagreement be-
tween counsel on_ whether the  testimony of a
witness requested by the defense is necessary.
The record teflected that. on 12 Dec. 1968 trial
defense counse! wrote to ‘the trial ‘counsel to
request - that “several doctors;" including the one

in’issue .in this. case, be -available at the time of

the court-martial. The written request did -not
include asynopsis of expected ‘testimony: and
reasons ‘necessitating the personal’ appearance of
the witnesses. On 19 Feb. 1969 the' trial colinsel

informeéd the convening authority in writing ‘of
defense counsel’s - request. On 27 ‘Feb. 1969 the

convening': ‘authority - denied the request of de-

fende - counssl foi+ the! attendance’ of the’ doctor
When: the ‘tridl resumed’on’ 3 'Mar. 1969, ‘and.

after: trial - defense -counsel’ ‘cross-examined . the

‘genior boatd member ‘on His opinion as to the

‘mental condition ' of "accused, the ' trial’ defense

coutisel reiterateéd his- request ‘that “the' ‘other
board member ‘be ‘produced for “cross-exami-

nation “at this -court-martial.” “Nothing“ in-' the

técord suggested that thefe was a disagreement

betweert the senior board member who' testified,

aiid the board rhember sought t6 be produced by
the defense The law officer demed the request

The Umted States, Navy Court of Military - Re-
view. agreed: that the-defense was entitled to-the
presence: of , the board’ member, but that ‘‘mili-
tary - negessity’’. jexcused the failure to -produce

‘him.. ‘The,.:.Court - belieyed - that . “the Court..of

Mxlltaryt Review i.was- mistaken in: viewing the
request asvone;:ifor-a defense witness: instead of
one. for cross-examination. of a.’witness the- de-
fense thought the Government was obligated to

‘call.” The 'report of -the “sanity ‘board ' was not
introduced-into: evidefice ‘before the Court. Hencs,
there - was 1o sound basis -for : contending ‘that
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the: dector. was. a witness - before the Court and
-that..the  defense ‘had a right to -cross-examine

him. All :of:the other: participants- in - the. board’s
examination except the one that the defense re-
quested: be available were ‘available at trial and
none -of them were called -by. the defense. Nothing
in the record..reflected a defense request that
the doctor was desired as a defense witness, The
Court stated that the cmciajl .point, in the case
was “that the- defense is .complaining not that
it was denied the right to call. a witness but
that the. Government did . not call a witness the
defense wanted to cross-examine. To us this is
a new departure in the law in this area.” Ac-
cordmgl y, the decision of the Court of Military
Review was affirmed. (Opinion by Judge Darden
in which Chief Judge Quinn concugred.)

Judge Ferguson, dissented, stating that it was
error ‘to deprive . accused of his right to cross-
examine the doctor. Judge Ferguson stated that
since the doctor was -assigned to. duty aboard ‘a
vessel .aperating in_ the ‘Western Pacific area,
there was .no military necessity - which. would
‘excuse the failure. to produce the witness.. Fur-

ther, . since . the . testimony.: of .the senior. board .

member was : admittedly. based not .only on his
own obserxations of accused but on the work of
the. -other. members .of the . medical -board, . it
could: not ‘be .denied that the -doctor sought to
be called. was properly classified as a witness
against accmsed. The . absent doctor’s t'mdmgs
were tilized by the senior. board member in
arriving . .at his opinion. . Before . the. ev:dence
could be considered against accused, he should
have been afforded the opportunity . to cross-
examine the doctor. Judge Ferguson. finally. statcd
that “the Govemment may not, by the .simple
expedient of not mtrcducmg the megical :board
report into ev;dence depnve an accused of hls
constitutionally protected right.” The doctor was
pérsonally selected by ‘the Government and ‘was
directed - to gather evidénce ‘to be' iised by -the
prosecution in- rebuttal ‘of the defense testimony
that-"accused  was ‘insane. ‘His - absence from the

area  of ‘the. trial- was alsoat ‘the -direction of

the Government. The failure of the Government
to homor: a- timely request for:this-adverse wit-
ness was; in. Judge Ferguson 8: oplmon reversnble
error L

(62 MCM) Grounds For. Challenge Of

,.Milltary Judge Waived By Accused. [nited States

. Wisttann, No., 22,727, 10 Jul. 1970;. Accused

pled guiity to. two specifications -alleging :wrongful

.appropriation of ‘the .propetty. of another, in vio-

lation of .article 121, The: trial. was before a: mil-
itary judge alone. On appeal, accused contended
that -the military judge was disqualified from

- hearing the case because of his. mvolvement in

the pretrial proceedings.

Originally, accused was charged w:th larcenyﬂ*

In due course, the charges came before the Chief
of Military Justice of the command exercising
general - court-martial jurisdiction over  accused.
He reviewed the charges and -the article 32 re-
port of investigation. He also. discussed some
aspects of the case with defense counsel, and
with: the staff judge advocate of the special

court-martial command.” He then recommended

reduction of each larceny charge to the lesser
included offense. of  wrongful appropriation and
trial. by special court-martial, rather than general
court-martial. The Chief of Military Justice subse-
quently acted as. military judge in the case.

(At trial, the military judge informed trial coun-
sel, -accused and his counsel, of his previous.con-
nection with the case. Defense counsel asked the
military judge whether he felt that hecould act
fau'ly and impartially in regard to:; ‘both the find-
ings and the sentence, to ‘which: the military
judge replied in the affirmative, Defense counsel
and trial counsel noted - that ‘they "had ‘'no desire
to challenge the mllitary judgé for-cause. Accused
then eéntered his pled"of giilty, ‘which" he ad-
hered to after’ the’ Judge “explained the elemenits
of . the oft'enSQ ‘and the obligation of the Govern-
meit to pi'b've the charge beyond a reasohabie
dbubt; Accused ‘wa§ sentenced to a bad-conduct
dlscharge ‘donfinement at hard labor for 4
months,” and ' forfeiture of $100 per month for
the same period. The military judge recommended
transfer of accused to a retraining command, and
thi¢ récomimendation was accepted by the general

'court-martial convening’ authority.

' The Court cited United States v. Turner, 9
US.CMA 124; 25 CM.R::386 (1958), which
held: that dan accused may waive grounds for
challenge of the military judge. Further; no risk
of ‘prejudice as to the findings of -guilty appear-
ed"inthe case, ‘Since the original ‘charges were
reduiced; as recommended by ‘the-military judge,
and- the ‘accuséd pled guilty to' those -charges.
Nor wasthere ‘any fair risk as to the sentence,
in that the military judge indicated that he
would disregard any information he -had learned




about - accused from outside: the- courtroom.
Further, the military judge’s récommendation for
retraining -demonstrated to - the ‘Court':that what-
ever he ‘knew about “accused from - his. pretrial
participation was"not so-adverse as to as influ-
ence his judgement to-the detriment of accused.

"Accordingly, ‘the decision ‘of .the -United States

Air Force Court of Military Review was affirm-
ed. (Opinion by Chief Judge Quinn, in which
Judges . Ferguson and. Darden: concurred.) -

‘ 10, (70 MCM MACV Dlrectwes 37- 6, 65-5)
MACV Pirective 65-5 Punitive In Nature;. Guilty
Pleas Provident. United States v. McEnany, No.
22,737, 10 Jul. 1970. In this case the Court was
asked to set aside certain of the pleas of ‘guilty
of accused on the ground. that the pleas were
improvidently entered.

The first charge and specification in issue was
one alleging a _wolatlon of article 92, :in .that

accused, while action as postal officer, conspited

with  enlisted postal clerks to engage .in conduct
prohibited by paragraph 5b, MACV' Directive
65-5, 9 Mar. 1968. Accused. contended . that - t.he
regulation was advisory, not compulsory, |

nature, and therefore could: not ‘bethe: sub]ect
of -a violation of article '92. United ' States’ v.
Baker, 18 US.C.M.A. 504, 40CMR 216(1969
digested 69-21-JALS 9), was. cited  as support
for' this contention. However, the. Baker case
involved MACV  Directive . 65-50, ' which ‘was

superseded by MACV Directive 65-5; the one in

issue in- tl'us case,, Like its predecessor, the new
,regulatlon is. titled. “Postal Service Money Orders
Service,”  but. pnlike the earlier regulation that
stated purpose of  the directive is not merely to
“establish - procedures,’; -but also to “‘prescribe
rules.” Also, :the. pestrictions on the dollar value
of money orders. that, may be purchased .each
month, rather than belng u.nder a caption titled
“Policies’” .are. now.-under:.a caption titled “Pro-
hibitions.”- The Court, stated that ‘‘the language
of the new directive leaves no doubt that the
conduct it specified . for.. _postal., persopnel was
mlmdatory ~The, prohibited . qonduct was .de-
scribed clearly, and .reasonable ; perspns would
have no difficulty in understandmg what could
not be. dene. .

The .other charge and- speclﬁcatlon in issue
dealt with MACV Directive: 37-6, 17 Apr,.1968,
as amended. Specification five, alleged ,a violation
of paragraph 8 of that directive, and spegification
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six. alleged a violation ‘of paragraph ‘13a .of that
directive. The Court “considéred “both -provisions
in' United: States v.- Benway, 19 US.CM.A. 345,
41 CM.R. 345 (1970, digested :70-3: JALS ‘5),
In Benway, the: Court concluded that the -Direc-
tive was “bamcally regulatory,” and :that each: of
the prov:sxons in issue was “mtended as a sanc-
tion.”

Awordmgly, accused’s attack .upon the provn-
dency of his pleas of "guilty . lacked. merit, and
the decision of the United States Army Court of

‘Military Review was affirmed. (Opinion by Chief

Judge Quinn, in’ which Iudges FerguSon and Dar—
den concurred) :

11, (75d, MCM; UCM] art. 15) Court’s Con—
sideration Of Article 15 Punishments Erroneous:
United States v. Haney, No. 22,947, 2 Jul. 1970;
United States v. Holder; No. 22,962, 2 Jul. 1970;
United States v. Duron, No.. 23 014 10 Jul
1970. In the Haney and Holder cases the intro-
duction of evidence showing prior convictions by
courts-martial rendered harmless the erroneous
introduction of  instancés” of non-judicial punish-
ment. The decisions of' the. “‘Court of Military

_Rev1ew were affimed. In the Duron case ‘the

erroneous introduction of evidence of prior non-
judicial pumshment constituted the whole of the
prosécution’s  evidence agamst accused during
séntencing. Under these circumstances, . the Court
could not be certain that the eourt members were
umnﬂuenced in asséssing the sentence. Aceording—
ly, the decision of the Court of Milltary Review
was reversed as to sentence. (Opxmons by Judge
Darden, in. wh1ch Chief Judge Quinn concun‘ed)

Judge Ferguson dlssented m the Haney and
Hol’der cases for the reasons sct forth .in his
opinion in Unifed States v.. Johnson 19 US C.
MA——, 41 CMR—(197O dlgested 70-7
JALS S), but eoncurred in. the oplmon in. the
quon case,

12 (125 MCM UCMJ art. 13) Law Oﬂlcer’
Ruling. As:To Admissibility: ‘Of Evidence -Of
Legality:: Of Accused’s’ Pretrial Confipement- Er-
roneous.. United States v. Drown, No. 22,900, 10
Jul.  1970. At trial,. accused--offered :evidence
whlch raised a question as to the legahty of the
conditions of his pretrial confinement. The law
officer ruled - that the evidence: was not “perti-

‘nent.”™ Citing. United: States v. Nelson, 18 US.C.

M.A. 177, 39: CM.R. 177 (1969);: the :Court
held that'this ruling: was erroneous: Accordingly,
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the decision of the United States Navy Court of
Military. Revxew ‘as. to.the-sentence was reversed,
and the:. reoord of trial returned to The :Judge
Advocate General of the Navy. (Oplmon by Chief
Judge Quinn;. in- whlch Judges Ferguson and
Darden concurred.) . :

III. ' COURT OF MILITARY REVIEW DEC]-
SIONS

(UCMJ art 94) Instructional . Deﬂcnencies
And Insufficiency Of Evidence Required Reversal.
United States v. Sood CM 420276, 16 Jan. 1970,
Convlctlon ‘mutiny (art. 94), contrary to, hlS plea.
Sentence: DD, 15 yrs CHL, and accessory pumsh-
ments. The convening authority reduced the.sen-
tence to a DD, 7 yrs CHL, and accéssory punish-
ments. The: Judge ‘Advocate General then, invoked
his statlitory authority under article 74, and’ re-
duced - the term of conﬁnement to' a penod of
2 yrs.
, Accused was one of 26 charged wnh the of-
fense of mutiny which alleged]y .occurred on 14
Oct. 1968 at the Pres:dlo S kade, Preg dlo of
San_ Francisco, A California. The record revealed
that tension 1n the’ stockade was very ‘high on
tmy A pnsone had ‘been shot and krlled by a
guard in an at empt to escape from.a work de-
tail, .and many complamts of abuse had been
prevnously lodged against the guards alieging raclal
abuse, inadequate rations, overcrowdmg and un-
samtary conditions. On 14 Oct. 1968 a forma—
tion was held at the stocl_tade for’ the purpose of
assigning the ) prisoners to work “details and for
sick caIF When' the first name for sick call ‘was
called,’ ap‘proxrmately 25 1630 prisoners 1éft ‘the
fonnatlon ‘en "thass, aﬁd prqce ed toa grass
area within ‘the, stockage walls u(here they sat iin
a circle’ smging and chantmg Accused was’ one
of this group of prisoners. Captain L, the con-
finement officer, arrived at the stockade shorily
thereafter .and. was. informed "as’ to. what had
‘taken . place, Additional military policemen were
. called. Captain :L- attempted to read: the discus-
* sion -of mutiny from ‘the: Uniform Code of Mili-
tary Justice to the demonstrators, . In réturn, one
of: the demonstrators read .a list of grievances to
Captain L, and thereafter the group frustrated
additional - attempts. .by . Captain L to address
them by chanting. At this- point, Captain L gave
the group a:direct order to return to & building,

This’ order was given through a loud speaker,

and was. heard by a; Captain M, who was stand-
ing -about: 10 feet from the group of prisoners.
None of the:prisoners complied with the ‘order

to.return to the.building. Military policemen then

began taking the- prisoners into. the stockade

‘building. . None, of -'the,: members of the . . group

physically resisted the - -military police and some
began walking back to:the building when it was
indicated that:‘they. were té ‘go ‘there. Accused
was one of those prisohers:- who . entered the
bulldmg on his own power, Other members of
the ‘group had to be dragged or cumed into the
bulldmg
“The" ﬁrst issue considered by the court con—
¢éfned the military judge’s preﬁhdxng instructions
on th¢ essential elements ' of “mutiny.” Citing
United States v. Duggan, 4 US.CM.A. 396, 15
CM.R. 396 (1954), the court Stated that there
are two distinct types of mutiny; -
“..one involves the creation of violance or drs-
. «turbance with intent to override or.usurp. au-
thority. This form of mutiny may be committed
by a single pérson and in that case the specific
‘initent mentioned need be only a singular one.
“The other form of mutiny with which we are
here concerned; embraced by the article may
- by comnitted by the persistent refusal to obe
‘lawful orders or otherwise do one’s duty wi
a shared .intent to _override or usurp lawful
_mrlltary authén . This latter form of mutin
- réquire both - collective action ‘and-a’ ‘col-

lective. intent to override mlhta authorit
.‘Umteg Stai‘&vRv 3gVoolbn h ry él K

The ‘court found that the’ rmlitary Judge failed to
instriict that-the ‘offense ‘of ‘mutiny in this case

requdreda” conegrt ‘of intent: as well ds a concert
‘of ‘action; 'Hi§ mstruchons, read ‘as' a whole, ‘er-
“rbriéously fiuit the’ erphasis on ‘the collective in-
tenitto" discbey Alie ‘orders rather than the-con-

certed ifitent -t0 overfidé military authority. The

court ‘noted ' that, ‘measured - by the - instructions,

the ¢olitt-tiartial could have erroneously-convicted
accused-of! mu 3 &
dlsoheyed the Ol'del’ in question, b): that* he dis-
dbeyed  in” conicert with another, ‘and'-¢)that ac-

. cused “ilone tad the- requisite ‘ifitetit. ‘Absent an

instruction “on * the - esseritial. eléhient of ‘a ‘con-
certed ‘intent, the ‘court ‘hekd: that''a: finding ' of

guilty ‘of “mutiny was not - permissible. Furthet,

the court stated that since no instruction was

'given -as to the requisite concerted intent, the
statements of any one: actor would” not be ad-
missible -against any ' other for #the ' purpose of

imputing ‘a concerted intent. See’ 140b,- MCM.




®

The military judge also gave: an-agency instruc-
tion:iwhi¢h ‘created: a fair tisk® of:.misleading ‘the
fact finders to- believe that‘the wequisite: intent
to override military authority .could Ye imputable.
Although reversal was ‘requiretl “becéuse of- the
mentioned. instructional . defiviencies;. the - court
held. that the interests .of justice: would. not. be
served by ordering a: reheamng -on: the charge of
mutmy N IR ST

. The. decision- not to or,gler ag rehearmg was
made: by the. court followa,hg its, eonsideration, of
the sufficiency of the.. eyldencp :on which the
Government i relied to.. Suppext the ﬁndmgs .of
guilty. The court held that. the requisite con-
certed intent was not shown "by the facts of the
record. Rather, “the common thread of evidence”
demonstrated an, teptlou “to implore and in-
voke the .yery. mtfltg;:y tg}; omy whlch they are
charged with seelq g tlo o‘vqrnde ” Captam L had
absolute and unfetiered c:oqtrol gver the incidents
of his. oommanfl ;hou ,ﬂ\_spemfic orders to
the prisoners, were” sobeye ‘The demonstration
was nonvcl’c(;’%l {,.and the i ates. dld not cast
as:de all &0 ‘

Accotdiﬁ&ly tl’le*c‘out‘t held that fefrérsal of the
charge was qut);l ed “as.4 Mattetoflaw by rea-
son"of theltrialsjidge érror; rands“hsom :matter
of fact.” However, the evident&ywas?sufficient

to support, as: a.Jessen;included ;offense, wilful

disobedience. of. the lawful,.command-of a-spperior
commissioned officer. Se:-much of the findings . of
guilty -of the . charge - and, specification..as. fgund
ihat accused, at-the time and place alleged,, hav-
ing. received- a lawful command from. Captain.. L,
his superior commissioned -officer, did, willfully
disobey. - his .order; .in -violation, .of article . .90,
UCMJ, .was; affirmed, The sentence was- reasscss—

¢d- to provide . for a BCD, TF, and.1,yr CHL.

(Opitiion by Judge Hagoptan m whlch Porcella,
SJ -and; Bailey, 1., cencurred;) ., . .

- - (UCMJ art. 38(b)) Eailure To Make Deter-
mmntion As To. Availabllity; Of:(Requested Coun-
sel Prior To. Taking Of Reppsition,By. Appointed
‘Counsel . Erroneous. . Linited.: Stptes v, Johnson,
CM 421789, 10 Jun;;1970.+Conviction: wilful
disobedience of .an orden of -4 ‘superior: commyjs-
sioned. officer, -lifting a- weapon -against a.superior
commissioned officer..in. the. execution of <his of-
fice,” violation of ageneral regulation by posses-

sion. of a-privately owned -fire armfarts;:90592),
‘contrary to: his' plea. Sentence:BCED, ‘B of #$50

per mo for 60 mos, and:'5:yr§ :CHL& v ¢ 2. ¢~
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Captain M served as-appointed mlhtary defense
c;ounse,l for.. accused. -at, the article 32 investiga-
tion of the charges. Another captain was accused’s
appointed trial defense counsel. On 11 May 1969
accused submitted & written' request that he be
represented at his tHal’ by~ Captain M.’ On 12
May' 1969~ the’ ‘déposition "of a ‘service' member
scheduled to' depart  for' ‘Vietnim 'was' takén by
appdinted counsel.’ Accused objected to the taking
“of the deposmon of"the' grounds- that” representa—
tion "By the" other Captﬁm was fiot aoceptable to
him, -‘and’ Ca‘ptam M ‘was ‘not Presént’at”the
proceedmgs A‘determmanon had' 1ot ‘been made
at that'time 45 0 Captam Ms: avatldbllltjl to
servé’ as accdséd’ﬁ‘ defense -counsel. On’ 17 May
1969 itwas’ detef‘m:ned that: Captain M “was' not
reasbnablj} -a@vailable (5 defend accuséd at his

‘trial. Actused’ du{i'_ii?ot appeal this- dectmon There

‘was fio indication“that _accused raised any ' objec-
tion to the other Captain sefving a$ _his counsel
at_the later proceedmgs zft trial accused ob-
jected he\_mtroductgon -.of tpe depogtlon intp
vidénce, In sqpport of the ‘\_'Je_.;" n he retterated
‘the | sdme’ argiment$ as those ad ‘a'nced by him
‘at its ‘taking.
. The .court .was, satisfied. ‘that. accused ;was _af-
lfqrdg;t:l effectwe re.p,resentatlon by military:.coun-
sel atﬁal] stages of ;the. proceedings against him.
At was. apparent. tbq; .aceused did cogperate with
theh Q ther Captain /in.,the. taking. of the deposi-
tlon in ispute ;hegyged’s .aetion,. fell far short of
how;ng fu,)stlht;yi ot mgompetence on the
part of . appomted defense, counsel so as to Justlt‘y
a conelus:og that represematzoq by. appomted de-
fense counsel was .a nulity. However, the court
held that requlrmg accused, over, his objectlon,
to; participate -in'. the - taking.,of the. deposmon
without theservices :of requested. mllttary coun-

-sel .or .a. determination -that requested ‘counsel
was :not reasonably..available was erroneous. A

determmatlon that x requested: counsel - was nat

-available . was made ,Subsequent . to: the - taking. of

the deposxtlong) Had the., deposition. hearing been
delayed pendmg the:. determination of . Captain
M. avallabthty, jpmtntedk‘defenge counsel would
have sexved. as .acenspd’s, counsel; -and - the. result
achleved would, have, been the, same as reflected
in. the reeord qﬁstnal The error. did not material-

Iy prejudige the. gubstantlal rights of the accused

so- as -to .render  the. deppsition inadmissible . as
evidence Acco,lfdmgly, the ﬁndmgs of gullty were
affirmed. (Opinion by ‘Krieger, +J.; “in which
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-Judge Rouillard; - coneurred.) .

Iv. TJAG ACI‘IONS UNDER ARTICLE 69
ucMs.

1. Convtctron of AWOL set, :;ts:de since. the
-aocqsed was - pumshed prior to his court-marual
in the forrn of extra duty,, and gince a minor
offense ‘was mvolved the defense motion to dlS-
migs because: of prior pumsh,me,nt was 1mproperly
'demed JAGVJ SPCM_ 1959/311 ’
trial . does not reflect that @efense counsel .a
qualified. attqrney, was. excused . with the, consent
-of the accused; additionally, the following, finding
of the court: “Qf. the Specrﬁcatxon .Charge., II:
,Not Guilty. Of. Charge. II: Not. gullty, but guilty
of a_violation of Article 128, resu.ltegi in,_an
acqurttal of the 9ffense chargeql or, of any lesser
included offense, . as, the finding, is {) A per-
missible, one under, paragrapillg 74b(1),  MCM
1969 JA(;‘vVJ SPCM 1969/323.

"3. Conviction . of wrongfully possessing man—
‘htiana and ‘two. speclﬁcatlons of violating a law-
ful general regiilation By possessthg Doriden and
Seconal, réspectively set’ asnde for the followmg

' reasons

The evidence'is* 1hsufﬁc1ent to sapport: the
marlhuana charge ‘sifice” 'ewdbnce ‘Was mtrodttced
that marihuana ‘was -found “in- a"tire" casing; ad-
ditional m#nhuana was 'fount) éither oni acéhised’s
pérson, his car’of’ quarters,“ six" separate éxani-
nations were made’ by ‘a “elgmist of \bVer fiftéén
exhibits'for mariliuana;” and" sevbral’ ofal - arnblﬁ
uous  stipulations ' were enteted’ o b)i trial
counsel and’defetisé’*counsel 'as 80" the chaifi’ of
custody and" the admrssnon of ‘a’ Laboratory Re-
port ifl’ evidenge; " Hro

b A oral stiptlation was ! enteréd rito be-
tween ' trial’ ‘coun’sél-"arid - defense - ‘courise] “that
‘the pills ‘were tinlawful, ‘That'thie accused: being
in possession of ‘the' pills wa& \inlawful and vio-
‘lated” Title 21, Chaptér i1, Fiédbral”l(egulauons
‘Part ‘1, 66; Depressaht aﬁd"Sﬁmulant “Drugs.”
“This stipulation is contraty. to the'brovisions: bf
para- 154, MCM, 1969, whichprivides  that -if
‘accused pleads riot uilty and fthe Plea sl stands,
a’stipulation’ which' practleally “Amolunts “toa“ton-
‘fession’ should “‘not’ bereteived in’ e‘wdentte
Furthermoré, the “defense intfodaced' duting * the
presentencing procedure prescriptlohs fox‘ tﬁe prlls
JAGV] SPCM' 1969/468. o

- 4. "The accused’s plea of. gullty ‘to a specifi-
cation alleging wrongful 'possession ‘of *a. habit

14

forming narcotic::drug, to wit:: amobarbital and
secobarbital”! .in -violation- of Article 134 held to
be: improvident and ' conviction set aside' since
the .named drugs -are barbituates: but not narcottc
drugs. JAGVJ SPCM . 1969/496..

8. Conviction' of wrongful possession of mari-
huanha and opium set aside since: the . incriminat-
ing . evidence: was .found: by MP’s ‘before appre-
hension or arrest and thus were products of :an
illegal search -and seizure; additionally the presi-
derit of the court acted with: hostility and' bias
toward$ the deferise "counsel ‘thereby- depriving
‘accused of a fair trial. JAGVI SPCM "~ 1969/532.

" 6. Convtctlon ‘of wrongful pdsseszsron ‘of mari-
huana set asrde since there’ was' insufﬁcient evi-
dence to prove that ‘the substance in question
was “marihuana; additionally, thé' acclséd’s pre-
trial statement was imporperly ‘adinitted ‘in evi-
dence as“the accused ‘indicated’ _that''}é *desired
counsel during mtt‘.rrogatlon, ‘but’ the mterrogatnon
continued after accused stated “I"let the lawyer
ansWver ‘that.” JAGVI SPCM 1969/670.

' 9. Sentence TFeassessed by’ TJ' G s';'nce the
accused. was. tried as; a_ Private. E 1\ ;when in_fact
he was a:Sergeant E-5,.as a-tesult of a reduc-
tion:in .sentence fof a pnor 'q:ourt—martlal JAGVJ
SPCM 1970/787..+ oy

"8y Convittion sét hslde sirice: the presldent of
thd ‘eolirt’ atinounced thit his previous announce-
metit’ds to - guilty findings’ was:histakenly: based
ond’ vote "6f! thrée 'members-for ‘Guilty ‘and: two
for' Not:@uilty:ds tonstituting. the required: two-
thirdsvitajority “afid thié “ttial - counsel -erfoneously
advised the court thdt it could” revote on the
fittdings‘ and~did not inform the court as. to' the
rules " for teballoting. JAGVY SPCM ' 1970/799.

“'9,” Conviction of willfully disdbeyitig superior
officer’s order not to wear his peace: 'syibol so
as to display it visibly set aside since' thé speci-
fication:‘did not allege “while in uniform” (see:
pata’ 1-5,AR "670-5; which ' proscribes” the  ex-
posed warnitig'of civiliah -decorations:and. Jewelry
on “the’ uniform);" and conviction 6f’ failihg to
iobey order of ‘1st Sgt:to réport t6"'Méss Hall
‘for KPset aside sinee thé evidente is insufficient
toT'support’ the conviction,. asthe . alleged order
to report for KP was: containéd in an -alleged
posted ‘“‘Battery Duties” -which is dated “19 Dec
19697 ’and: purports o /detail: ynit;individuals for

‘duties: to be' performed’ on - “15 Dec 1969.”

JAGV] SPCM '1970/802..




-"MISCELLANEOUS MILITARY JUSTICE.

Arﬂcle 32 Investigations May Be’ Either Opeén
Or Closed''To’ T Public. Publication of DA
Pam'27-17, Procedural ' Guide for' Article 32 In-
vistigating Oﬁ':cers, is expected wtthm the near
futufe. ~ -

A’ question’ has been’ ralsed concerning ‘the
issue of ‘whether the Article 32 investlgation
should: be open or closed o' the” general public.
Paragraph: 10¢ of ‘Section III :of DA Pam 2717
(Draft) provides in pertinent part:" - -

“The authority who directed ‘the 1'nvestlgatlon

may provide that the invéstigation be closed

to the public. The mvestlgatmg ‘officer may
also decide not to permit spectators including

" members of the news medid, to attend all or

part of the proceedings. In this’ connection; the

mvestlgatmg officer must follow the’ guidelines

established in AR 345-60, which: prohibit' the

release of certain information to the public

concerning disciplinary actions prior to trial.”

Consequently, unless otherwise instructed by
the officer who directed the Article 32 investiga-
tion, the question of whether the proceedings
shall be open or closed is within the, ,dlscretlon
of the investigating officer, subject to the limita-
tions of AR 345-60. JAGJ, 7 Jul. 1970.

VL MISCELLANEOUS

1- Personnel Policy Announcement: Advnnced
Course ‘Attendance

a. General. The Judge Advocate General con-
siders attendance at the JAGC Advanced Course
essential for the full professional development of
a career ]udge ‘advocate. 'The course prov:des in-
depth training" and“exposuré in -each major func-
tional area of militay 14w, “and affords an officer
the opportunity to exchange ideas and experiences

‘with- his -colleagues: in an..atmosphere . free :from

operational:: requirements. :Upon 'successful : com-
pletion of .the course;: each: -officer .is considered
fully qualified to perform; all-types of legal duties

at-all. levels .of command.' The Advanced Course
is also.a -prerequisite - for higher: lgvel military

schooling, such as Command and General Staff
College and Armed Forces Staff College.

The JAGC follows Department of the Army
policy that all qualified officers will attend their
branch Advanced Course between the fourth and
eighth year of service. Because of the professional
nature of the JAGC 'mission and the level of
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iristruetion - provided: at “TJAGSA, officers: with
longer service: will ‘occasionally beselected.” Judge
advocate - officérs - should: seek - Advanced Course
atténdance ‘at" the earliést possible "time ‘in' their
careers. A declination ‘of “attendance -could" ad-
versely affect both an officer’s professional de-
velopment and hls future cdreer oppoftunmes

As a- matter of poilcy,)TJAG doas not grant
constructive. credit for resident. .instruction at the
Advanced: Class.  The  Commandant, TIAGSA, is
authorized: to grant constructive' credit - to. officers
no lofiger being considered: for. resident ‘atten-
dance- where: equivalent knowledge is clearly de-
monstrated. Generally, constructive credit. will be
granted only after successful completion of speci-
fied nonresident (Gorrespondence) subcourses.

b. Spec:ah;y Areas of the Law. The’ Judge
Advocate General recognizes the importance of
developing officers “with spec:ahzed abilities to
enable the Corps to provide legal services in
areas requiring technical expertlse The - Corps
needs both “generalists” and “specialists.” How-
ever, legal specialists are most valuable after
they have become thoroughly grounded, through
experience, schooling, and training, in. all the
principal .areas of the law, The Advanced Course
provndes schoolmg and much of the training and
fills. in/voids in. an officer’s professional back-
ground;’ For these reasons, officers- who desire
to specialize in-a particular area of the law
should normally do so following attendance at
the Advanced Course.

. €. Advanced, Civil Schooling. JAGC officers
‘are engouraged, to pursue graduate legal studies
at civilian. .educational institutions, either in their
individual ,capacity, .or as a parttcnpant in the
JAGC civil schools . program.. It is important to
realize, however, that: while a graduate legal
degree complements a diploma from TJAGSA, it
is not a substitute for actual attendance at the
Advanced Course. Past statements to the effect
that participation in the civil schools program
would normally be considered “in lieu of’ Ad-
vanced Course attendance are no longer in effect.
Henceforth, preference will' be given to Advanced
Course graduates in sélecting -officers to attend
cml schools at Goverﬁment expense:

" The policies set forth above are effective as of
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the - date- of this publication...:Questions. :or. :in-
quiries ; concerning these.-policies..should. be ad-
dressed to the Chief, Personnel, Plans and. Train-
ing' Office,. Offige of the Judge Advocate General,
Headquarters,rDeparttnent of the::Army, Washing-
ton, ;D.-C. .20310:. JAGX, 2 Jul.: 1970.. .

- i Procurement Law: Courses. Offered By
TJAGSA. ‘The Judge Advocate General’s School
has-restructured - and ‘redesigned- its . Procurement
Law-Courses. - The objettives ‘of these courses
are (1) ‘to -correlaté the programs -of instruction
in - procurement : law" to- ‘the Legal Logistics-Of-
ficer Program as.defined:in: JAGOR: 614-132; and
(2) tw:relate the programs:of instruction:in. pro-
curement law ' to-the.: posmon and experlence
levels of the students. - - R A

The -49th " and: 50th- Procurement ‘Courses pre-
viously scheduled for 14 September 1970 and 4
January 1971 respectwely are cancelled and the
following courses are’ scheduled for’ Frscal Yéar
1971,

LEGAL LOGISTICS OFFICER copRsE
LENGTH;; 2- weeks, Foin
COURSE. DATES; 30 November~11 December

1970 . . wi .

25 January-S February 1971 :
SCOPE: The purpose of this course is“to ?prowde
basic: ‘instruction and. :training - in‘:the- legal' as-
pects of Government procurement; including gen-
eral ‘principles ‘of "Government -contraet: law and
the policies and- proeedul‘es relating“to ‘contract
formatidn; ‘performance, “claltns<'lang:- lltigatlon
arising at. the post, camp anddstation: Heveli: iH

PREREQUISITE: This course is hmlted, to mili-
taty “lawyers* who ' are “mémibery ‘of ‘an. active
-miilitary - setvice -or wa ‘Resetve’ comporient, and
‘civilian lawyers  effiployed by -the:United'* States
‘whose dssignmeht, ‘présent -or: prospectiVe, is to
duties’ confiected ‘with- Governmient proc;urement
Active’ ‘duty military’ st’udents must- have a mini-
mum - of - one’ year: aetive ¢ ddty remamlng up0n
completion of 'this ‘course.’

'LEGAL" LOGISTICS OFFICER ADVANCED
COURSE "+« ¥

LENGTH:" 2 ‘weeks ¢

COURSE DATE 1-12. Ma.rch 1971 ‘
.SCOPE;, The purpoﬁe of this eourse 1s t0: pro-
vide advanced. mstruouqn and: training. in. the
legal aspects of Government :procurement, includ-
ing,general principles.of (Gevernment.contract law

ks

-courses is through normal channels, .

and : policies: and: procedures: relating ito. contract
formation, performance, claims and litigation and
techmques of . weapon.: systems:- acqursntlon This
course is. lumted to. mrhtary lawyers who. are
members of an. active. military service, or Reserve
component, and civilian lawyers employed by the
Unifed States whose present assignment is to

__dutres connected wll;h Government procurement.

PREREQUISITE Prerequlsltes for. attendmg this
courge are (1): completlon of 'the Legal: Logistics
Officer Course or other Procurement Law Course,
and a minimum of one year’s. expenence in

Government Procurement; .or (2) a. minimum of

two years expenence in Government Procurement
mum of one year actwe duty remammg upon
completwn of this. course. .

Apphcatlon for * attendance . at the above
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‘ The drgest toplc and sectlon =number tsystem
employed: herein -in :keying: .otherthan- military

justice matters is‘ part of ‘the copyrighted: digested
-system used ' by: the’ Lawyers: Co-dpetative . Pub-

lishing Company in' Dig; ‘Ops:-JAG,“CMR, ‘and
WSCMA 'volumies' and is used‘ wlth that company s
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