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This issue cOntains opinions and other material 
in the following categories: 

I. Opinions of the O.S. Court of Military 
Appeals. 

II. Federal Decisions. 

III. Court Of Military Review Decisions. 

IV. Grants and Certifications of Review. 

V. TJAG Actions Under Article 69,' UCMJ. 

VI. . Claims. 

VII. Miscellaneous. 

I. OPINIONS OF THE u.s. COURT OF MIll-
TAR\" APPEALS.' . . ... ,. . . 

1. (8, MCM) O'Callahan v. Parlw I,Iml!atloll 
On Court-Martial Jurisdiction Not. C)IX'ratlve On 
Okinawa. United States v. Ortiz, No .. 22,843, 14 
Aug. 1970. Op !lis plea of guilty, '~ccused was 
convicted by a special court-martial 'pO\1vc:med on 
Okinawa, of, rC)b~ryRr.~n Okip,awllli, tiillf driver. 
The offense. .was.· p~~petrllle!!; .. ill II. ,peach .area, 
which wa.s. apparq:ptly o»tsi~e. \ .\be. pollfi\l~s, of ~ny 
Unitc;d States milill\l')\. A~\~ll~~pn. The case was 
trie4 on 23. Jl.\l. 1969,SIlP~~Que\lt. to the effec­
ti"e date of tile Iill\ita~iOI1-~ pf po~-martial juris­
diction defined by the ;~lIpr~!p"Cpurt inO'Cal­
/qf1afI. y .. far:lf.er, .,~9.5 H.S, .. t5~(\9~9). AC\)used 
now contends thathe cQlild not be tried for the 
ropbery bec~iIse th~C)f~e!lse wa~c;<?gnizablein a 
civilian court 011 Okina'Ya, whic.h.was open and 
futictioning.lJnii~d State~ ·v.Crapo., ~ 8 U .s.C.M.A. 
5~4,·40C.M:.R.306 (i 969): A~usoo fur!herconc 
terldedthat, the civilian .courts 'on Okinawa were 
Clsi~blisli~'py~uthority oft~e United States and 
were, t"et~fore, Courts Within {he meaning. of 

.. _:",\~Il.\'rri\"~, "ij· ., : i:': 
rllQolllJl\u~nons relating to the contents .. ~nd 

addl:e~ C\ta"I~~!l.lIuld' be addressed to The Judge 
Advo.cAt~~nQ~31~Sc:lIIlIlI •. U.S. Army OUll'lottes­
ville, \ V!tllllll~~l;u¢opies of· the D1!1.e~.Ia\s 
dlgestedo\D .. t!l.Ja ~p!l.lell\l'e. no •. a~aUablefJ:olll 
lhe.IkhC)jjI" 1JlI)J$l.,plllllp~tlllaf '\)e ,cltel\~7~t1 
JAIJS l)llllle!lnumbe~h.~A i':lIll1i,27"7Q.:J,1).i" 
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the jurisdictional limitation delineated in O'Cal­
lahan. 

The Court first noted that language in the 
O'Callahan opinion tended to indicate that the 
cognizability of an' act in a civilian court es­
tablished by the United States in .the administra­
tion of an occupied zone ·of a' fareign country 
does not preclude military prasecutianof the 
act, if it constitUtes a violation of the UCMJ. 
The 'Supreme Court stated in O'Caliahan that 
the offenses were "committed within our ter­
ritoriallimits IHawaiil, not in the occupied zone 
of a foreign country." 395 U.S. at 273. Assum­
ing, however, that this was nCl)t a fair reading 
of the O'Callahan opinion, the Court held that 
the civilian courts of Okinawa had no power to 
'try accused. It was faund that the grant of au­
thority from the President of the United States 
of criminal jurisdiction to the United States Civil 
Administration Courts· Ryukyu Islands aver "em­
ployees of the United States Government who 
are United States· nationals" does not confer 
jurisdiction over military personnel on .active duty 
on Okinawa. Exec. Order No. 10713, 3 C.F.R. 
368 (1954-1958 Compilation), as amended, by 
Exec. Order No. HOlO, 3C,F.R.' .587 (1957-
'1963 Compilation), The grant ·of authority con­
.fers criminal judsdiction· over armed services 
personnel only when the military . commander con­
cerned determines .not to· exercise military juris­
diction, Since the civilian COUDts of Okinawa did 
"not have jurisdiction avei,·the"aceused as a mem­
ber of the armed forces, ex<;ept·, as specifically 
authorized .by the .. llIilitllry! eottltnandet, the mili­
tary courts were not divested of jurisdiction over 
.th~ acclJsed." I' !):I,'I'£ ,':'':'0._, ! " 

Reassessment Ie£.. thesenlence. ibelow . accorded 
the relief to which.naccusecl, w~s .entitled due to 
.error in. the "sentenlling"jtl$tnuQtior\$' Accordingly, 
.the decisililn" Iilf :.the.lJ.,itel:i·.$t~teS)lNavy Court. of 
Military, Re;view \wa$;<IIff'lIjID#dli,(O\>ll:li0n by Chief 
Judge Qu,ill\l"in WlljCh,;;JiWI~§s Fengusonal;ld~ DII1'­
den. ooncllPi~')\)",h\C\· ",'iI'.·, 

","ccolld:',UrnteQH$Ja/e6ilV, Davis, No. 22;939, 
14, ;\«". ,19i].fj)jrr,WI1UQ(J, i$taf~s;. v. HargFaye; . N~. 
~2SI3J, ~t4i ~g',i'\<P'¥Iil .. ; • ie·,.. ". ,n' 
.. ' ;2"'iiC8~JvlQMn'UQM.j',.)M;!Il,. );25, .134) SocIolllY 
OIl'I!Mtt¥q~d"Tq Qe.~rvlC.~-(:IIJlnected. Frl\t.ernl­
,zatlC)!!,',l!»TlIll*': No' ~$ePJU'atel~ Punishable. United 
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Stdt~r·v. Lovejoy; No. 22;682;'14:'\ug. 1970. 
Accused· waSl comlicted, by ill .geucl1:aL C/iIJrbniartial 
of engaging in acts of sodomy with a sailor. ··in 
hi.~ \\partI1\~~tljp\l1e. ci,v;lillfl C<lWm\l:l:Iity, ap'll of 
Wlspepifiol!tion, .alleging that. h!i'. ,did )du~i!lg the 
same" pjiOriQd, ':fr!jt~mize a"dassociat~:'! witb;the 
~ame,sa.ilor Ion" "terms' Qf 'milita!'Y1 equality' I ; J;Jy 

. haJling, tU1l1 S\\ilor. as"his. "guest!.')n ,his "'Pllrtme!lt 
apd "&hanil:lg,wilb him .. tu~ cost, of..fqod .. auth 
$pecificalions. were ,cbarged, -as ;'a" ,yiolation"lI1f 
;articll'ld34 .. Accused:.was .. Stt!ltenced. Jo dismissal 
from, ,the .service.in"'" ";,. :o" .," ,01 

, Accused· first .challenged the jurisdiction: ,oflhe 
court-martial over; th'e ) offenSe': ··It ,was .argued 
that for an offense occur-ing in the loLvilian com· 
munity' to hav@ milit31'Y" significance it must af· 
feet the property OF the"peilson of 'another '·menic 

ber '0f theo, 'armed. oorces." Accused :contended' tllst 
this .·!irllitatidn ';reqlIires,:::thal,'the 'serviceman> ;lif· 
:fectedbY"accuse(\:'s: "Beb ,suffers. loss' .dr.injury ·as 
al'victim.'!'! Itidw'as"arg\1ei:l,that in Ahiscase ,tlie 
sailor, consented' tOi';tIie haets' 'of.:sodomy""anq, 
therefore; the·a'ats· hlui\.'no;;!'military \<idtim!' and 
no : military sighiliiaance', l'Ioweller\othe. ,retOl'd, re­
vealed 'that r there '"was·,!sdme:·testimony, Ci)f; the 
sailtbr.t.(Ci) 'the 'effebt"~hati'dtirlng>'a' Jlatt I of 'the 
p~ri'cld @f,,'the:sailor's relationshiP with'accused 
he::.waSn\\a! ,victim.l" ,Biilyoll'iI that,"llie ,(lourt' helt! 
,tha~ the military al!sOciatinnHbe'tw~erlLacctised :anll 
the, sailol\"whieh ..inobirded"the"fast that theyl,wer~ 
part: of, ,the, ,same;,ship'S,! ciJmpatlo/\'dmpIiTt~d> .Isuf. 
iliitient "rriilitany' significamie" .to "their" conductA0 
justify" the bexeroise·, IIlf,militariY"'jurisqiction :over 
the : .. offonse, "Ho,ope~ v;· .,bdirMi.:.19. UiS.(!j,M.N. 
3!l9\ 41\tC:Mf.'RI!:3!19.~ HlllOi:diges1ied,in :W.3;J~W; 

Accused also contended that the' ~Jlecificatitlll 
wlis' '«upIiGio1irs1beoause' it alleged thatlhe"'eIIgiiged 
,in ads lo6 l liClYdorllY: o've~;ah;peri<ltl" of! tinjen 1lHe 
Cl:Outit)'l'Iot&'M 'l1utilevety;iactnof1sod<>rny, itna¥ ·,be·l·a 
!sepal1a:fct dff~e;"fIIo'\veve~,': Ii ~tihu<!!U8"8er'ieslllbf 
'acUilelt't'en'<!ltiig l'Over' "lll"p13rlod':'df 'l(lriI~ iIlrl!l:HIi/",W· 
v«fddbl]i)Y r""'~II'I'klellh~ulk"llhhy 'pr~I5i) blIbuf. 
leged as a single offense. United SltftlSlJV/"cuml1 
.1'6 iUS.aNt.A{I'M', 3'6;(~IN1(R\)'4311.1( 1'~)?Jrhe 
ColJrtY'I1I!I@iUtliat 'in' tilil" 'd~cll'n\St\mce~V M ,U11j, ca'$e 
"it was both reasonable ana i'fair'f6J. th~ GotieFn· 
tfI!!t1t"(o (Mreg6:!me!l~i'tferh'e'h{ or ~lie' ['S'eparatefiess 
'bf'~'ellll1il d(ltl;if/f"tsJi~rgel"!iinr, a'S! ~'Jsltigl~"o1lf&n'A{' 

. \Uritted, "$IItW,ib v.'l MrNi;'lf61''U .S: tl.Mi.'A':W36\1</IlQQ 
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and that he "felt nasty about it." The Court 
felt that when the defense introduced some evi­
dence of good character, it was not intended 
to indicate the unlikelihood that accused cOm­
mitted the offense, but rather to emphasize that, 
when intoxicated, accused was mentally incapable 
of adhering to the right. Further, when the com­
mission of an offense is admitted, "character 
evidence is of no effect." Uniled Slales v. Dodge, 
supra. It was held, therefore, that no prejudice 
resulted to accused from the omission of the 
instruction as to the effect of evidence of good 
character. 

The Court did find the failure of the law of­
ficer to instruct the court members orally as to 
the voting procedure to arrive at a sentence was 
erroneous. United Slales v. Pryor, 19 U.s:C.M;A. 
279, 41 C.M.R. 279 (1970, digested 70-2 JALS 
4). Accordingly, the decision of the United States 
Army Court of Military Review as to the sen­
tence was reversed. (Opinion by Chief Judge 
Quinn, in which Judge Darden concurred.) 

Judge Ferguson, concurring in part and dis­
senting in patt, agreed with the holding that the 
failure of the law officer to instruct orally as to 
the sentence was prejudically erroneous. However; 
he disagreed with the holding that accused was 
not prejudiced by the omission of an instruction 
as to the effect of evidence of good character. 
He distinguished Dodge on the basis that it in­
volved. a judicial admission of guilt which was 
not present in this case because accused did not 
testify. Under these circumstances, Judge Fergu­
'!On felt that evidence of good .character ,alone 
may have been sufficient to warrant acquitaL 
TIlI),S, accused was prejudically harmed by the 
omission of the insliuction. 

6. (140a, MCM), Change In 140a. Manual For 
Courts-Martial,· U"ited States, 1969, Operated .. ,\s 
An· .Ex. PQSt Facto l,aw When, Applied To Ac· 
cused •. Uniled Slales v. Hise. No. 22,806,,7 Aug, 
1970. Accused was convicted of one specificatiqn 
of s~qmy in v,iolation ofartic1e 125. He ~as 
sentenced 10 a bad-conduct discharge, confinc::ment 
at hard labor for 6 months, and reduction to .thll 
grade of E-3 .. The 19!il.Manual for .. Courts-Mar~ 
tial provided: 

A COUrt' m~y not consider the confession or .. 
admission . of ,an accused as evidence against 
him unless there' is in the record other . evi~ 
derice, either direct or circumstantial. tliatthb 
offenseclial'ged had probably been committed 

4 

by someone. 'Paragraph 140a,MCM. 
The 1969 Manual, provides as follows: 

It is a general rule that a confession or ad­
mission of the accused not be considered as. 
evidence against him or the question of guilt 
or innocence unless independent evidence, 
either direct or circumstantial, has been intro­
duced which corroborates the essential facts 
admitted sufficiently to justify and inference of 
their truth. 
Since the trial of accused began on 21 Jan. 

1969, the law officer instructed the court-martial, 
with reference to its consideration of accused's 
pretrial confession, in accordance with the provi­
sions of the 1969 Manual. However, the offense 
had taken· place and accused had confessed more 
than' three months prior to the effective date, of 
the 'new Manual. The Coutt of Military Review 
noted. that if the prior standard .had been applied, 
accused's conviction would not stand. 
, The'Court of Military Review held that since 

the law. relating to the independent. ,evidence 
necessary to cormborate a confession, or admis­
sllilni .is merely a rule of evidence, the constitu-
liQn.a] prohibition against ex posl facIo laws did 
not apply. However, the Court noted that this 
position overlooked the fact that the 

v. 
v. State of Ut~~; 15~? U.S. • 5 , 

v. Bull, 3 V,S. (3 Dall.) 
There was not sum~i~nhevidellce fiji e fill 
ptove that the CrinleWa~lptdbably .t... 
'someone: Accordingly'; , tlie ileCislon "tt 
of' Military Review \vas'reversed, 

charge 'imd specification ordered dis-
rflisse1l. '(Opinion' by Judge 'PergtJsoh 'in which 
jUdge'! Darden concurred.) . 

Chief Judge QUinn collcurred'ill the result on 
the ,'ground that,therewaSI,ih~uffi~ient evidence 
to,eorroborate ,accused's, pretrial statement. 

7. (76a(2),MCM) A:c~lIsed Not Harmed By 
Erroneous Cdrisidjjrlitiori (W Uncharged MisCon­
dUct. United States v! "Gaitanis, No. 22,909,' 7 
Aug: 1'970: Accused 'iviis 'convicted of the ulllaW­
fulpossessionof codeine,. methamphetamIne, . and 
an'phetamine. The collviction for possessiollof 



codeine Wassubsequerltly "disapproved; and i' Ii/:­
cuSed's'Serltente' )~resently 'stands aV tWe'monthii' 
confinement'iat hard l!lbGr :and forfeiture btl '$70 
per'menth' for the ' S8.me 'period> . 
, IIi attempting to liestabli~h tile consclbus" pos~ 
session' 'of' marihll'ana, 'trial counsel' IhtrtldUced 
evidenceofprio, use by accused. Ae'cuSc!a later 
conceded that hll had used'itlilriliUana"eli'past 
occasions., The offenses Lwere:com'mttt~d l(befot'e 
the ptomulgatiolrof the 'ManUill!, for"Ceurt.Mal'" 
tial, United States, 1969. Tqus, the presidllA(of 
t~e " speciiil court-I)'illrtIN §hQuidli~v~ Hmi'ted,the 
court's ~onsideratibn"(lfthlsk~llI~~de 6ft! fi/tdiri~s 
~~4" ,seMe~~., HQWf:lve't~ j(t\\"~'eW/)'r, did' nqt'1Iarm 
accused 'be'Cause'tl'l<!''brlbt t\l1S\i~»d'uCtwas' teiated 
~il tll¢"off!:J\~,~~ii"~~'~It'I\~ ~~s!acqu~ted;lf~it(id 
States v. 'Vogel, 1& l'J.S.c'M.A. 160, 39 eM.R. 
'160 (1969~'." 'Forocthe'sam6"re8.!Wn, trial counsel's 
brl~f' reference' t6" tills evidertce' while 'ar~uing <iii 
senterice' did 'nb(h\lve anf effect' or.: the, sent~ce: 
Acdotdirt~IY, tlie deCiSioi!O'n' the GdUrt '(jf Mill' 
tary RIMew was'a1'firitlllll;' (Opinion bf Judge 
Darden in which Chief Judge' QUit!i1' arid tJi'idg~ 
Fergusm\;)ooncurred',y , ","l'" ,', Ic' ;n,)t 
Ill' ·,FiiJDERAL!{)ECISIONS. 'I ," I !" ;o"i)?,;,' 

, ,PM, '(,',iI52',:,M~,,',), ,',U,;'ts.Si.p,.r,~/t'O,I~" I1I1*,~g 
Watrant1es's'~j/rc,\\: '~,t ~tltQriilllll\" '},VII'\! ~~IA~ CIi~)~~~oInl~"~hamb'eff v! .~§~~y;,§~t'1\$I#:WI 
45~7'''(UI.S,' !H1'Zt:JJrf;,ri,I, 9,7I"li',t'YI,' i~\?I'N1,' ,a,Y, Til, '~~3!lij 
servie, e stiltion'WIts,' ','tR,lll" SI:\i" I" ,b,,~1 ,t,:,\V,~ ~!l:at:\l\, ~;1n, ail: 
1'",0. teelJ.dgers:w~l hdl!I!',~&tt~a,I~~~l c6i\Jpl\'¢t 
stiltion" wagoA"I'ir1 tl\.'~i ~1~j'tl\eH11~~Wjth¢)IYia:t1bit 
wag~n')Spe'edl"'aWllt,~'6'ttl~I~Ij1«fkllig"Ibt'\i\ear"~he 
se~ee"stati6n. IUlu'i\it!g ,,'(jj!'i'tlt~ 'l!lbbe!'YI;"''they 
rep6tited': h5' p(!)lIetil ',thllt iifout'1m$ni!we~e '1l'l' ,the 
station,: 'Wli'goil"and /,me' WII#n'weatlng Iili· greeh 
SWeilter.lJ.lhis"desc~l)!ltion" mlltCh'M"bne" giVe'ir, by 
the :'$el'Vide"st'4'tii~ 'nttendant; IIWi'lhlnliai! h'eura 
iltl1tlotl i lWligen,fr&nSweting"i 'thel ides6r/pti()tl"'1 and 
ca~nl!i,'fqur"men:,wasIJ stopped, 1i>y1 police; ,Ad' 
cllSed6:w8s1iona"lof 'tlte 'm'enwsicDpped; and, was 
\!o!$IIiing1: a ,gtjlDn" ,sweater", llhe" oCQuparlt&., w~re 
lIlIIIe.at~ainl't~he ~n;~as i.<ilriIlCi\ni"tG, th~l,pQlioe. 
~~tltmrllP,CilJJJ!~!~ell,l\\;b~d Inc:} caWlt tnll &taliQn \!\p.<;I. 

f~)ln~~w~1>IiW. lf~~ IqtOIl'%',,', frlilm: 1\:\,,, ~er!oliCI} 
~~~UJj)Jtlllllnib Inlillw!hcfl:Ci).Il) .a"prior"XQbb#r:y" cAe" 
cp,~Mt>.JIJllI~Q~i'l<>IIthdrllbb~Fil¥!,,!;"n ",[) 
"</' ~1~S'I.tI:tDl olilimnUh&lme::swch,:ivas 
,UIt1Mr,ll!IMf);dt\lilll.l»~lvl8t111il§~", \thll, ri?oumhOld, 
,th!lt tla~wdiUetisi<Cllidlllllll\1a ptbbabl6: ,IliIUse 
tOlJIJlIt~·<tlnnlm~~.'Jjthe' 'awlililIotl ,th~ 
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autb/nobllf Was' made later attlte 'police station 
and could not be justified as a search' Hicident 
,td arrestpPre.vton: v. ' United States,' 316 U.S. 364 
'~ 1964?' heldthM '.'oncean a'CCusedi is unCleI' at' 
rest iand" in, custody,theniJ \search' madll', at 
another, place, Without Ij,', warr.ant,is simply, ,no,t 
.il'\~ident,to",the ,arre,st, 'e ,~The I Coqrt distinguished 
,,Prrest(!(I,,,wqich, involved' a sea~\:hJol1owinl! lIn 
Il-rraShfor vagrancy" on ,the, basis .. thl;lt i':lPrest(Jn 
,the police \lad ,no pa\lse lo,believe tha~ evidence 
'of a. cri~~ wllscOnceal~d in., t~e,a\ltoAto,b\le: '1) 
the, pre,sel}t, ca~e,. the Cou~t found tjl!lt ,th~ ,p,o,ipe 
i),ad prObld?!I'l, .c~!!SC; , t9 ,1;leiie,ve, thll,q~C;1 ~ar,'j ~~\lld 
~J1tai!l guns ana \\~fl f~,ui~, ,?ph,e,§r~v~,: :" 

,Ti),a, C9!!ftN),te\! tnat "liln,Je~ pf'tf1.",cir" 
cumsP/pces .jus.t\fy~p.~,~'Ya~r~ntle~,~ea~ch".\lW 
Q>urt, ~~s, )qOIf, d'stin~\I,shed betwee\lall ,auto-
in~p~r,;an9,i,!i?IIje,~rqfflce.:'. qqrrf?ll' ~:; tr~~t~8 
§,IQ,~~f' ?'.!?Z W:$· ),32,q925,): t~e,reasqnf,,?r ;~»IS 
,\\1~~wcH!lU . ~~~, ~,~~~, • tlJ,e fart, that,,, ~u~'?"l\,bl~s 
911n,~q\lJc.1!>ly mo,ved 0llt of, the ,localIty 9r 

4~~~:i~1~~~';':l~h,:te a:~!~:e~ti~uSt~~;q~rsg~~ 
~ftn~a'<idi' anYtil1W' ¢ith~1' th~se~i'Chmust 
~ff~tnll~~\~mb~iat~lY wfthB,lrta '~a~ntl1to~ 'the 
~)I'~1ts~lt.iri~st'b~ s¢ized and, Iie~a'w/th'out'a 
:q~.ra1)\~Jr6l-' w~~tevet: period IS., hecessart to obC 
1it~n'a'warrant for 'tile search. ", FoP'tonstitutitltlal 
pufpciseli"iiie'Co\lrt saw nodiff~ren:ce 'between 
'these alternatives. "Givenpr~Dabll!; cause to 
'searcIi, either course i's teasodable, uMer' 'the 
'FoUtth' Ametldtnent:',"On,theiftict& of-tills' ~lIse 
'the: 'car "coul\!! ',have" ,Men' 'Sllarbhed I)When' it< Was 
stepped sincethere i was/)pld~able:',callsei 'and' it 
was ,I"a' ,fleeting ,target, ,fora" sellroh.'J}lTh6i1pro> 
illlable cauSe and) mtlbUlty 'faptors'still '8Ilisted"at 
,the ipolice Istatloll) • "unless' ,tlte ,Fourth! Arnandtnent 
,permit9"il;twarrantless 'Iseizuve' ef thelrearriandJ.the 
'dl!nilll;',)o~" itS{.\llSt'lr1tl> !anyone " untili,a ;warrant,,15 
'~~. ' lIreu;!,1 "" (fb#;: Q>\I, ~t",~,td,lha.tv ".IiI,n, ~hatn,e¥"rr).,t 
It,he~e i i~Jrl;it\k , 1\\\' '!l/JPPs.~, "in" ~e~m~,! QJi. Pl'llctlQN 
:JIqp.~j)qW'.l'\c~ijbetwe!l\li'.alj )i\l\\l\edia\el~~a,reh,wiP~ 
Slll~l;8 '!WarJ1PQ! a,p.d ,th\l;"qar;~"imm\il.l;>iliz\I~if'n,il!l1til 
AI r,W~J1lIa!'lp ;,i~, oj;>~~ip.~~. ';, i H~yj!lg,· fQ!!Qcji·~tl,~,,~~~r 
qfJ~~V~Pi ,s . Gla}qts :91\!JI9!, 1 wamlll~" r,e.'ie~I\~"'j. 
<\}Jr.l~I?~('i>r. ,t\l~,:~,..r~, Qf,'lIP.P~!Ils "Wi!~, l~fQr~J 
(9p,1 mJ'?I1I'~y ~' " Jl,Ist,ce'iW.h;\~.!,~" '""Ii," ,'11" T 

Mr. ~JiIS!i N 'rfano ',¥'"i~i:. p: r d' ' 
senting' in' F at ~; b'eh%v~'lfhht!l· ,:,~~~~~~~~ 
search' irtvilJes 'iI!e'1!r'!ll1:e~PSI1-ej<I~el'i6'l')~ 
ruII.\lR~ltti "{iIdW,,,~~trl\We "~I,I~I§\f.l!\tI!l 
,1\'l!V6"if~M th~rt!liifHaildi ,b"tdi!!~JiAI~~#liitl!.11lH.~ 
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lJ~.COUI{T OF )\1ILI'fARX ,REVIEW, QECI-
" SIO\,!/S. , ' ' " " 
; ,1. (8, MCM) Case Is Final ForPu~se~Of 
Court·Marti,al JurisdictionI\ollowlng Decision; 'Of 
Court Of Military Re¥iew. Enzor v, United States, 
Mise;' Due. No. "197012, '7 Jul'. 1970~i A:ccused 
filedt¥iis rnotionfor apptopriale!"telief In the 
Ilature,Of coram'nobis, seeking tds~t asiile'his 
cohvittioil, previously aftitmed byli lmat'd 'of 
review on' 5 May 1961). Accused \vascOn'viCt~d 
of atte'mpted sodomy, sodomyand'il'ltie!:erit aSL 

sault (arts. 80,' 125,' at\'d )34,respiictlve/y} up'8n 
a CivUiarr ,;"ithih t~e 'dvlIian commluihy>'WctuYed 
relied upon O'Calli1hlinv. Pbrkii-;39S'·U.1I;'.'258', 
(1%1): insuPJl'ort'Of 'his' tHeory 'tlilit) ti\~: of­
fenses werenot's¢rvipe-conh~dectL 'ano'tll\lt the 
coi.1rt -martial '·thii!; .. llack'ed" jurisdiciilln<'iver" the 
bff~nses. The cJl,lrt$tat~d'tb.ahlCcUsed"wano~­
reet In pis cbn'tebtiqn 'tMt the' ofte~ses WP1l1d 
notnieet, ,th~,;~rvr~e-cohn~tiot\ test Ilmr "if6wl'l 
in, ltCqllahall.' However,' sefVlce-cbnilecti6iJ will; 
>~pf~::'t~~ ,:9r~~f,~:r, ,f~,q~if\: ~r -'.~~~S'~;?',,~e~ ~,',;rh~J':,:P#}f~'~ 
~~:~{);r~ ff:s:~~~~. '~~I?ea:i 1¢.N~r.~'~~rl 
1j~m"Ai~es~~q ,:q'7~;<\~~J,rjiipjtici t~~'r~~!; , 
catIon \l!.Q Callahan to those COllvlctionswhlch 
Wt;~e " not nqiii\>e(orel' Jil~. I c)69~'The" iiYJe 
yra~'iw~e~her)r"not a~~u~~(J'¥~onYibjor :~~s '. 
fi I h' d" ,'.' , .,' "ur, 
''I~na, .. on::"t ,at:,., .. ~<~~r' ':!'i' ,il" ,~}:. ,1,'1 "<" ,,)(1;' 

;it,,)Va.'l l!qt~q, Jh~tthe,t'i'.lim ',;fin~l:' in,Ahe "I 
gepel!llli i~~nst\'i)1as" bee/!! :giv\lJil;' ,~!,IIiio.\ls :'meaoiogs 
.l;>y,the"mdg~ ,of, the ".!J:nqtecl,;,!iitates,Courbof ' 
MUitary,;\,ppeats;'lihecouPI'held"thataccUs~d was 
entjtl@ditdlloifJ'elief because,;hi~l',eon"iction :,00-
carne,finalll1n" 5; May::190'il'ii'the date o~fthe bi1>ancil 
.oLreyiewJ.ddeisiOll,' ,subject. onlyoto,'his)ipelition 
'to. the ':~ard"Ci>f review", for .. recl»r1siqe~ati(i)l!',1j)n,:lt«) 
the, UnitedStafes, Courpof 'Mil4t«ryt,l~ilplnU8Itfu~ 
li'grant ·(l)f ,reliiew;;'6 .. Ule' fQtwarQi!l~'r\of' tl\'e'''ea~e ' 
by;,1llh'el JutlgenAdv6eate"Oeneral 'fir<ihe'.i-Uh1t~c!I 
$tafesl'€louttuOf'MiJitttry.'Atppeals 'for".itllWe'Wj'l\tn 
Wlthm" l!Jlfesdrlbed"jtiirn~' 'lirtIiis. 'As if(jhtj("(jf 'th'd>5e 
ctlilltingeillei~§!oo'cll~re'd\T the Ifjilaiit,}hof" tH(jf;ll>1!llil'd~ 
i!I~cisl~ "l'e'rlulitied'" unilffectgd. ,"_)\'Cl!ordiltgl Y/){!Ie!i! 
tlbl\er~ I fuofi'tin :r was 'id'erlie&' ''t'OPljjjlJll)ibylll(!JtI~I~) 
J., i\1which Westel'lrl'~n;}~J'.' Mtlcbil\ll~'i(f6i 
Ia,~,' ':~el,§, ~1a'rld!,!'l'd"Yi'dr?lJ',.I:;\t8nb,uH'~d,·.'j, ;h., 
(J ~tilh.1.m.,.i, f:. "Jhrb. t"'J\",~J}~~(J ,J.'H"" !J.1 "n"",',;.' 
,';i:'Ili~~!?W'!$)¥!iF5l!lcPH~~n!P,' :\h~j'~~$\\\\in. ':,'"'''' 
b!,,K~~lgli'J,:(~!,' ,w/;thl.w@Om(tBaj)~lIli.!iagppiIlIlH,J!/i!'" 
cella "amI;, :a,01;1;i1~1)t4j/ iJr.,4· ,b,\Wn9j1fr~lI, !Qis~elltq~\ 

StfttiJ;lg th~t .tb.ei,~a"gu~ge,o~,Mer.cer, ,y,. D(lIion, 
~UPrali i r~q)lir~d ~hat .the' ,aOU~k.loGl~; \Q thll ~tatus 
of 'I the ,caSe ,as" of.;:? ;J,l,ln: :1!~,Q9 ,J "to· determine 
Whether O'Cal/ahal!should" hl)'Ie been, .appILed,. 
It, ,~a.s, I1Pted tha~ , a~i.<?f :;UUlJ,<r ~fY!1~,yd i haql,oot 
even' JWl'(ll sep{xp, With, ,the !?R.~r'il ,0f,rel(ie'?lr;ieciT 
sipI!:' 'FI,l~tb.er, it,)va~ ,.stated,;th~t,·aFCI,l$ed'~ con· 
)l1.eVOn, wlII1 ,nqMi!\ahz~'iI UPI\! 11 J\\L 1999,ethe 
dati!' iof h~h~, i .g~nera)., qaurt-martial of<iler, pr<ilering 
a~I,l~~<i\',S! ,sen~eng!3L ,into .ex~l<u\~Q,llr.,,,A!itjcIfI' 70, 

~~~~~~(~;~~~~Of~!~e,,::::~:ft~ ;:: 
(:a,Pil,a" ,'i; ~~~,) ,~~,isd,'> ,~cmlDa,' t'~,rr".~r.", ' J;aP,' ure ,,~f 
TJ'm",PerliJl~!l,I,{1!1!r'l1~~\ 1;\1 ,Ad"ise)~~i~\!,r~ IUI\ge 
Of~ccUWIl;~,A~!Ui~""'1\ '[)~cpr,ll~ion~, "'l!0neo\lS. 
Um(ed, $1.at~,)y.§J;JiJiley,Cl\1i 4223U, .13 Jul. 
1 ~70\{,Cp!l}.;yjp.t.i9.\1;.Ri}j1sing.a ,false .alal;in in camp 
Ill, ti1,e"prl)sell!\<r,.ofd.tl.~en~my ~n,d.:as~a)llt witb."a 
d~1)g"r~\1S"Wie\lPPlh"I£l!n~" ;?9, '1a\l.d"l,:?&),:,ill aq<:prd 
WI,!)) Ius 'Rl~~~',rli~,o'R)Jq\\',iPDI, T,Jl, ~J~r~nC;;:HL, 
r,~c;I.j "-hi Th~1! ;~\!,yelli!!g"a'i\ho.fiW .);~l!,~ed tl).e 
p~fllJ!iI,of"cqn(jnern\!.IlYJ9'i if ,l)IfS., ,;",1 OJ,' ,I! ",l'" 

Accused, ,contended, that, tljd)$O,U1!li1Pl1llf,1iiai" 'con­
si~ti~g of a ,militafY,i'rl!!~g~J,alQneii l@P.k~IiIJ";jurjs' 
flWtIPllJ\O",I'lY ,p.itni,tQ~"ti1,e! &~itaI9~fY!lli~ of 
,Cll~IIi'" a,fi!lrs,e'!lla~,m\llr, q~mp ",lll,,,,(~e,!tll~.rnY 's 
~~~.Qfe,',T:h"1 ~\les~Mm . was,1?il1etb.~r,; ~l1e.,~olly,en­
I118('aU,thorlty, , 11,1tb.efac,ts : and ' ciroull\litJll)c~,~,)o,f 
f!'!~lilc~~",,~l,llq, be, l)el<!,to "b.ave referteli" the 
~~l:fp,., tr,\W ;a~l!01l1~~Ritll"r'TiJ,fI,r~C(mLwafo ,ql~ar 
Ih~~"I~~~@f.qj»,ar~,,,prb'~$Si by, "Iniclk,4Ii ;case fQr 
\jf\'i~\C~R'el'll1.e~lh ;il'WlIa\ty,:,canrllr, ,@dD)rvil~ed, ,\l~n 
C.@llYIC~t9il-,kPI'i' ,refer~ed ,fpr." trl@1 as:: .t:IQn·~!\Pltal 
w~ IiWt {qjll\lw\lq!"The,en<!Ql\'lements, to;,the·qharge 
$b.~!l did"'lnA(;;;Cont;\\in any special,<;~truQtkms . 
I,',ijrtb.ef"li llQtc/'e,feJlence WIIS Ana!ie' inl,;thepretrial 
lld\<iC<ld Qf.!,th~ ,1~/WlmJlnd,;stJlff d,l;l<ilge:iil.lJMO<iJlte ,to 
the; g~lw~t\h!;O@-rn!\rtialn¢lln¥e.Qing[Ja1;jtJl(i)ritY,that 
the caslli lbqr~terted,' foil. lilal. aSI11!i>MllljjltitlJ;l;Iow. 
ever, fine pretl,l'jllbalit'liae'·<iWc!l '1IdVlsevth'IPcdnyen' 
hl'g·" alltfionity ,", altll"'uglbj,e~~0n<itluslW, r that' "the 
maximum) pUnishme'nN4IWIIlOl'!ldI)'oorl'lfnerffent" 'I\t 
1\\11td ifldbdr ,'rot i llfe-F' 'P1'te' t~l't"sta'ti!1I ''IMt'' the 
gta'ff;'jUd!l~adv&cat6"~qlJ'r~al .. al1vice:I'rffay ,'be 
vi~W611( \lli'lma bl'isllirtl! tk'~il()l!OOItltl(rjns under which 
the' cOl'lvemitg>,k!lUth(!!l.Ill§'§p ctl!elslbt1'''itO''' refer "'a 
';liallticularJ1Caafi ;, t~nilria1,tiB\ ,llYatie~, " '(jf nited"States v. 
JI~rteflr' 4 tlcl'lS,@i,:Miil\.IlIS641,IIIlIS;"C,M.:R.;',,354 
;(!lJi,1lIIl4)",Il'ltIthtj 'ooutlt"sH!i>pinleitr a;,QCi>nolusimn. that 
:thlil<klI'l·Y;litIJiIIg al'rthl')l'lty,;understo<i>d ane acilepted 



'e 

ce 

I 

the conditions of referral, for" trial contained in 
the pretrial' 'advice was ,fully justified. further" 
the ,pretrial ,agreement' recited the, non..capital 
maximum punishment contained in the pretrial 
advice. The court 'per~onnel were infor.med of 
the limitations on' 'punishment, and likewise con· 
sideted the', case, a non,capital' prosecuti0n. Thus, 
in substance, the case was,referred"by the con· 
vening authority for trial as'nbn..capitaLAccord. 
ingly, the court fourtd no jurisdictionfildefect 
in the proceedings. 
, Accused, ,alsocontqnded thaLthe, failure"ofthe 

trialdefense,counselntoJadvise the, military judge 
0~,.ac.c4sed's' Illwardg, ,and ~ecorations was erron. 
eoUs .• The, cCilurLagneed" Knowlecjge of se\(oraj",af 
the',. decorations: and awards, was, imputed t.o the ' 
military, j\ldge" 'due ,(0, accUsed's: Vietnam eXli'er' 
ience,and" centain"oth~r. i testimony of, aecused\ 
However,8ccused's"possession of the' Army,,([:llm, 
mendati0I'J:, MedaL was; 'not made known:, to,}the 
military "'judge. SUch:knowledge coulcl,.ihav6} at, 
fected the ,outcome of the, court's' sente1):cing 
deliberations. Accordingly, the' sentence' I w:as:'re. ' 
assessed to provide for a BCD, 'TFi" 18) mos 

~~\! m~!i\t:itrcM}In~trit~tio~ "tt~l~~}CIilIi~ 
Erron!'o~./l'~~tl.m?ny.OI' 'Y1fe ,Not, Vloll!tI'\ie ~f 
MaritaIPrI~e«e; fJrltt¢d Stales" v;'l''rdvoiJCCI, 
('M" 410843 "1'l("'1ul. '\'970. '~otl'vididli:i:'Wss\i\Jlt 
cOilsummatedi!;~~i~, 'W:J.ttery':ah';a'(~hnjlf~Mder· lihe 
a'~e of six te;en; y.lia~ iail1qilh'Vdl utlfliiyi\\a'n~I'ii\ighter 
(arts.' 128; 'll~),.bobtrliry!1(6 lfls(l~lea~!i'Sentence: 
'D'· p' fP5yrs!'(ljRC'#re'd' igl'f¥( J,HI/ .,', ,> , ,., , 

'The prosecttioiil~ 8;in61~h'f. ~itrie:Js 'Misac· 
cused's wife, who testified ilhat·ishe ,left 'the i!liiId\ 
wtIo ,was in good I hel!lth,'fin>llh\!rreare 'all her',hus· 
bartd\, 'and, when ,illhe ,rettlrnet:I'JlfoUllIIH~he:' cliild 
U!!~l'Isci0US. lAin, autopsy ·'re.ve:altld' ,numerous' 
btllilies' onlhe' body;: varyingdn 'a1!'e,i',although 
£lIlIY,i,Weri'not itheoailse'of"d~ath!l'he cltilse af 
dliatltUmas' ;a' '" subdural hematoma\lwliich i 'cillUld 
Ihfw<:\3~f\<l'baused, by" ffi'fall 'from a.~l:!i!I;a'S''a(jn' 
t_fIIl .~liacoused!;' ";'"" ,i'i' '"i"I;, 

gj~@rl1Sth!~' of' whibh,zaccused ·Witsll1oooYlcted 
bl'lQtr\li~~~;h:f~tfj,P'l'i~t' 'hoUsing dniiOkiriiiwiL The 
cO'tl~l"!h@lbL~~tjJt(j!l 'ooort<-mat'tillFdfd" 'h'a:ve"1urfs" 
dil,\ti~n!!'''~llhllt\lt;''IV.. PiWker; Ii 395" IUIS\ ! 288 
~I'~~!·,~ll!lp!~IlGlibfe t~coU'r.ts-inartiiil 
held 'ou18ia1it'; vlllf.N'r.vitorial liiffltlf"bf"the'l!Jriifed 
Slate&'f!llJ~II~~/:rt\I.~~1I!8lztal:l,i Hil" iU.&l!i:::N1A·' 
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64;.4h<l.M,Rdi4i{lc969)'.: '')/'' 
A'Ccused': 'also coriteiided that 'the' ,'(dWu officer 

'p'tejudieiaIlY'etred' byqfailing to instfuct on the 
defense' of; iildepend'ent' illtertenill'i I cause' with 
respect to the lesser offenSe of l'r\volulltMy mati· 
:slaughter .. ,There,,:was,deslimony, that .the,,:ohild 
b,ad ' fallen' from bed, which. ;bouldi! Havelcaused 
thq Ideath/,thus uising' the ,issue, laf:,.iptef\(ening 
indepetldentcause ... The law ofijcendnslvucled .on 
causation;".· but· .,did',nQt, ,spe.cifically, ,inform, .. the 
(Jl)Urt ;,of: this. possible,. deJense .• Thecourt,.,fQllnd 
that there was no attempt in the dn9trtlctiQn8:to 
r",lalt. th~defens~. of;; intervf:)n\qgAndepel)pent 
cause, QncJ the. :ev19~"~\> :'s\lppqr~,l)g".it, 19, the 
N1Plica\lICl Jaw, :Ul1it¢d, Stl1!e.\'.:x, 1,],al1n,er" ,J1 
p.S.C;:;.M.{} .. 44;7.,34 <;;,M.,R. ~17 (WM).,~l!fIt~r, 
*e law ,pfficer m~rylygaYe the ,~t~nliar9i in~tl'P,~' 
tio~ regarding' reaiiOnaql", . dou'?r". ca\\~atiRn,:al)d 
fi,ndings, by. eJl\'OPti<i>n~ ,and, subs!i~,utions:".;I1)e 
CRl!nt .refuse<;J i't.o",\()~l<. .\\\ .th~ instrust\ons:,as: ,a 
W,hole.to de,\et'plll)¢. the,ir,;!l,QFquacy. J;he .. ip*II~' 
tion'li'er,taiQ!ng 10., tp,e; Ile~s!lr, offense. qf ,JPV.ollln, 
taryl)tlansh,\l'ght~r i\~,\~p4ing::~I.one,,,w~~ li'flljudicial, 
ly .inadequatj},. A.. I~t\lr,lins~~uqli9n, t~at. intc,'!'Mel)iJlg 
i!idepel)pentca,l,Ise, ,itir:a ,<;l~f~n~chlo ,,~gJigent. h,opJr 
icide"rwas nol :r.eia,\ed"tQI tpI",!forJ)Wr,aeJ/ilice.con, 
c¢r~ipg,in~()luIl\ary, ,fIlal)Sla,ughtHF" <;f?nsequ,e"IIy" 
th~re, ~~s ~,,(~}1i ,iri~~; \\lal,Jl\e I qlllWb\\\,s assum~q 
that its applicability was limited to theoffells,e 
~f n'1gIig~~~~?,mi>'ir;\\i:" r!J~ 1~»:A).fqR~r:~ .. ~n,~trpc. 
t\oIW.~lsq6!~ITO~Il<1Jl~I~ p1MfedJ~ff)w.9;~n: on:\\9, 
,u~e(Llf> es,t~8hsli. Ju~.\i~~~tiqr:.Hr.,\\l\!w~e JpJ;;\pe 
offl',l)~.~, Qf'l~s~ault".,,),. ""Jir,",Ar' ." ,," I,,:; .' 

,.Fi~Wl'y,. ~F~\Ic!'erl; !r0P,~/,lf.!e~'iJt\1J1t",JJt~ "1~1Nf,,Wt 
fi,c~~, ,err~ 9Y;.,,~flmi'\!in!!6,11;1,". t~tilt)~lIY' of"l\~i 
~ij~e~'s, !\}'if~ .1,l,1 !viW.~\illP !l?';JIti:,"mar~~~\ .,pr~~\!Y~jl,· 
;r,h~cPMr~ <JM\I$re~dt,,[I.WF~%rl'-Rq .. lltt~A' )l'r(),vi~\!s 
th.at ·mi~t,~\l~111.J\l'nd9/t! a!;'#fJ1,l,4"Is,!rtn,;efr~F!ti()n" II!' 
.~~elml)}iit.~L;P.fiJil'. ~lj.mfn.'~.·j i~li.;~9l}lrQ'.J\rIg.; ,~otr 
~lIPSlfln<!'\l\i:', ,~perljl~!~~h l)ol\l!O~ gfdrJl:J\WfI 
$(.a,tes ,·y,!l¥a8~@.· '1\5.: \:I\\~;~rA,~1 ft" .~5cj:·M'~7 
2.fI.~ (A~p~M'w,t'('I "r?.i\iI',.n,',d, ,,'.':." 
;Accqr~lni(}r; ;,tH~~&ll\~~g~ 1~~!ld"~l'l)t~n~e,w.ef'; 

S"tjll~. ·l~e"tf"O.,.~IP.' ~~:aiW~YMI).t.:ill )V1).iCh. ,Roj, 
O¢lll\"(al}'qlp,ftll~pj\n5:' 1,Jil,,;ClUlQJU')l~qh) . ,':" . 
, ,,4, I .• QY!514O'!lroBii!i!lj1i5MO'I;llJonbilidi~to"Y \:Morl)lnll 
Rllpo~tsr.k1M\lllnt 1!IllINlt'JUiI'llUthorlzedl ;,l\:ilsenclIJ 
tUjj\i~,(!)\I'~Jlfiplfllflull:l'lriK~t4lll'Sd;I:'R.erordsi;·0f~'lIIon' . 
&lUIhtt~l!lP1lllMtDJati(llll1\1J(otWQ'tlS.t'WllitC!licStat~ ,,'" 
,Wdhilllf$GM~;6!lQi"D!"Jtln\h1,g'70!i\eohviclii!>Ili' ·ud~ 



authorized absence anlle'linhiwfull¥' carrying., a 
COl/ceale4· we»pon(artS. ,ap" 134 ).SentClII~i ,BCD, 
6"'mos CHL"Fof $lOOper' mo ,f\>riCl)'mOS, and 
.red, E-l".T~,iconvening,a1J;lhority reduced the 
fqr~eitUJ1es. to'$S2: pe~ ,m(j) .• ) 

, ,j, The: Cou~tfirst· considered the' military. jildge's 
'recommendation" ·that'aecused's sentenee;. ,except 
rOlF the" punitive"· discharge', . be 'remitted·! upon 
'c@riIpletionf' of,' appellllte .review;·.' Aceused's', con­
tention·,that ',this' ,recommendation 'rendered;, am­
,biguibus: "the' sentence: .imposed"was· 'rejeated as 
'non.merlt@rlous. . ,i' 

Il Next 'Consilieted wliS tlie, ptob(of Orle df ae­
fused's un~uthoi'fzed'~bsen~es by it momingrec 

port. Atcused asserted tnat"hehad 11'0 kilbwledge 
df' Ills assi~inent' to the! urlit from :wlilcil'it~a~ 
alleged he absohtcil hflnself;ai\da iriorJlng report 
entry or the Ulftt' showed that tlie 'Orders 'don­
tel'ning" aCcused's trdnsfer'Wlidirlfact bei:!HreC 

yoked. The'(;,outt was uncdbvlnce'd'tMt 'fhe(il\yC 
ernment'hadeslabl\~he\:l"'beyond a .' rellsOha~le 
doubt that a¢duSlld lIad'absented liiHlself:'11t "vii/; 
nbtetittha~ priM to the! 1lIIe~ed' absenc~'ii'bOai'd 
(jjf'bfficers had' recolllril'eilde'diaccused's diSdharge 
uhder63S'ZrZ,Iihd'~hlilirec'otilmendatioh,' although 
neverYliffectuated'; '. hild: biieilapprov6d. 'Hence,' It 
was i 'linllkely'" that' iac~tised 'had"~in tact' bebn're­
~sslgned and i tra:nsfe~ted 'IN tire 'in~eritil to' ';linoth~t unit' .,!; (! 'i:( . 1"1 \,i;;;r:>,";l .. ). ,~, ;f.:.I(r 

i}ih\.all~" ,t~e 'coilt! , Co~sid~r~a" 'the. 'iise".:df· rk 
o~~s" ?f"Mhjudlcialpuil)shiil'erlt, ··)'rlal···· d~(~llgt 
Cllun~l' affiftnalively' silii~d' a~ 'itW' tHai',' W~ 
defense had no objection to us6"of'lhe'recordS'. 
Nbwever,"the"Cliuttsfare\i"ihat '%6,h wa\\fe~ 'ap­
p!t~~', "&/ill' , itd i~o~e" noiijtialdal' p:unisi)rirent 

~:~~~::~t~~:;'~P=s3~~;}~::or;~~;~fe~(b~ 
Form'J:m.t) "in' 'itcciJrdllnc:e iJ with : pr8sb~ihed" 'clii'ii¢' 
t1\ies .• wtte' record' sl'iowe'd' tliai" IIcCiised 'hllo' 'biilitl 
h!l/j~f~rrea ft+BIitJcIl' ~(i)tr,ecti6tuil' 'iioIdfrig' 'lI~h\eW­
riYeM 10<lanbllier/'illHt i ori; 22 Atig;\)lOj'969:''rh~ 
court held that the Article 15 punishnl~fii 1l6d~ 
otds weW' itilprbj:lerly'i'tglllinea, i In ~ceti~t!d'S'I])A 
Fottn rt2(i)!1'(and, Ithe'.a~ii!' tHereoF 'bytthemilitdl'Y 
judge' was vidtat'ivelJi!lf:)pa~a! 2OZ(!)b(2?! i ARlii27uh')! 
~,iperilltd ~:Ofij'1b~!I~'\l\adiv!:llilt6sed",llrolrl" 'the date 
pf,dmpGlsiltoni'lI:lf"fcnni Joj!,.thelpullishrifc!ntsl",whdtl 
alOOlfsed Jwfts".traHsferne\d;;,··,lIlhc(l.-ot\leD iitwo}l.,whicll 
were \ ·Fat:elwed<\6n.,,.~@ ,>Sepl;.:! 968," w~~e>:lappiltillld, 
the. 1I1'lJi>eahb.elng! '(jellied ,loti 3t,\'0cli 196a~\.iIllte 

(Wurt held, that' these· shouli!l have been, ·removed 
on, 1 ,Oct; ,1969"prior to the:trial, ,when the 
conditions that reqUired their retention' no longer 
existed, 'I 

Accordingly, Ihefinding of guilty of specifica­
tion I'·of 'Charge I was,' set aside and dismissed. 
The· remaining' findings were affirmed, and the 
sentence reassessed ·,to provide for 6, mos eHL, 
For $82 per mo f@r:6 inos, and red B-t. ~Opin­
ion by Nemrciw, J., in which Kelso, S.J.,. con· 
curred.) 
" Taylor/J." concurring in, 'part< and dissenting in 
part, disagreed that . two 'of the nonjudicial punish­
ments were improperly retainedr The nonjudicial 
pUllishment in 'question was imposed on :30 Sep, 
1968,' and action was taken on an appeal there­
from, on 31 ·Oct. '1968-, Accused was transferred 
to ·two. other organizations, the last transfer oc­
currihg on'22 Aug. 1969. Since one.year had not 
elapsed since the imposition of the: punishment 
at the, time of the last transfer it "was proper 
Ie. retain' the records in. accused's file for .a 
period. oLtwo, years from the date of imposi­
.tion of punishment: , 

~" }!RANI'S AND<;E~TIfICAlIPNS OFtm:. 
;~ . \'.fii:W. .' " . . . :, 
:,': 1:,:1 United Stat~s v. Kati .. AC¥S-2295~;~~'iI:~ 
tim! l!!ante4}9 Jul. 1~70, Accused Wa~)~~Ii~ij~ 
~!h,\\.)~i!lgl,~specifi~atioll .. pf AWOL,w,,,yIF/m I' 
9JI,~filif,lfl,~6 Ilnq" /1, $ing/,;" sp~cifica~i!>'\)<'1~",; 
ce11M)ii!li(yio)"t~qn,Qf ~rticlei L~I. ,H~ IpJ~!f~L Y. 
10 the AWOL: an~ .. ~o, wroAgflil. \appr~i~t~ 
~d ,W,js /,~~\W~ gylifY", I~ acc'<?~id~~~~ll~~'" IS 

!?)R~~' ~.HV 1':,)1 ;'.:".' l;.:"i :,' 'I, ., 'Ii; .:Qlj~ If..',f¥/.-.,_." 

. ill iIilJ'iQll: toJ aoceptingthe " 'plelisbo~~ ~u~!Ii, ",the 
fJlilllIIryri 'judge, ,adVisedi"him ,alldji;'1:ila!il~<pli~ies 
!!lfnll!muto determine Ihtl' ,pn:>",iq."~'~)3}'ji1lun, 
1I!!liri~o(lhe pleas 'I\.s;;~eq~,i~d~nllfl~~at~s 
~,)~) ;.1& U)S,IJ.M.A: .. t$,8.s'I'~QJ~!il<I;R;~q 
v~!D\I){j/rllle .reoord ililf t~~~tS:<'j$a~!tb.1! 
militany judge" '~pellSOnllll~,:ailc~r~.@IMb.~"accused; 
adylseci him that his plea w.iI~~'lMi.right against 
~j,{,il,lp,flmi1\a~ioll'\ b.i~,~j~IWi,M~\~lnQf the, fllcts 
~la .OOl,l~t.martiilh.·· ~Jl~~,~ibh,1;Q,,b~, ponf~Q,1)ted 
'Qw1[)I~e iwi.\I1~esl '1I111i~lbbirol.,9Illd !~hat i he WII\'{e~ 
:lilldl~lghts ibM' hi.l<~tII\:.' ,(MlliI#4,\$I~tes v." Ca~((. 
~p".),'f,lle,)Ccw .~RiI!i!l\ll'alslj)i,ill~ludqd thcJoi. 
~winll requiP~lll\ilnIIJ, (,,".IiLI" 1: ' ' .. " . ",," 

"~" BIIsc!d'lIp<!>n tliIe \ ,f0/!1lgoing"inquides: and'SuGih 



I ,- additionarinterro~ation as he deems necessary, 
the military triat judge orpllesident must make 
a finding)h~t ,~ere is .. .aknQwil}g, intellig~nt, 
and con~I0l!s waiv~r 10 order to accept the 
plea. Uhlted'States v. Care, supra, at page 253. 

No such sp,ec/t'ic fiil(:lhig was mad~'by the mili~ 
tary judge m the case at bar." 

• . ,_ 1 . ' 

Issue (~~ecifi~d by Court): "Whefuelth~ failuf~ 
of the m)htl\l'Y Judge to make a. nndmg \hat the 
ac~used knowingly, intelligentlyanc( ~onsciously 
waived the rights against 'self-incrimination, to 
confront the witnesses "and to, " a . trial on' the 
merits, negated the' guilty pleas." 

2. United State~v;Thurinan; ACM S-22944, 
petition granted 'I Jul. 1970. Upon' his plea of 
guilty, accused was ciJn¥jeted"of iaosencewithout 
le,ave. in a trial by mmt~ry ju~ge alone .. Prior to 
arraignment, the . (ol,loWi~g' cloIIoquy' took . place 
between the milit~ry'iuoge"hna' t1ieaccused: 

. . . iLi":', Id : \i','; " " " 

MJ: Airmlln" Th9"t'lII!l, l /lllov.e before '. me a 
. ~<rq9~~IApf Jr~ll/,.by ,military judge alone. 
D?, yp1.J 'Ji'er~lsh JlI Y?llr request to be 
t(leq. py,n~,al<1l\e withoJlt the benefit of 
jur~·?', " ". 

Accused: Yes, Sir. 
MJ:''Vour request' is granted. 
IsslleGranied:'''WhetheHailllre of the military 

judge tei 'assOrt! himself that accused's 'pretrial 
request for trial 'by the nlilitary'judgeilI6newli's 
undetstandinglym8de, as' required by paragraph 
53d(2),<b), Milnual for Courts-Martial,19M (R~'V:), 
prejudiced the accused." . '. ," ", "." ' t 
V. TJAG AcrIONS UNDERARTICIJEl '69. 

VCMJ. 
1. Conviction of willfully disobeYHlkI'hlslsuplif­

ior NCO's order. and. treating. his surerior Nq~ 
with contempt ·,set ... asideslnde;:\iJ&iist!~;kJ .:BUfu~ 
pleas as to thes(:otrenses 'heildt6 l;e'ilrj(1to'Vli:l~'i 
as accused had a p,otential defense.~ii·: IPg~e. of­
fenses which w~s not' raised by i6i1~lll\vyerd~­
fense counseL Conviction of behaving with pisre­
spect tow~td· t\is . superior officer affirMed;' seh­
tence disapproved, JAGVJ SPCM 1969)lIt4.· 
:," ~;(;'),¢ilt\~iction Of' TesistingIa'*ful 'ilpptehehsion, 
~n~\<ilaW>h of VeNU; Article, 95;' set aside since 
:t~e~P,\t~rtedallt!ifefte.tlSion washY <'lerman po­
:If6~!hgJ.\vhO did iiiJt"l\a~e,the 'atithorilY't6 take 
a','s'6l~i~an into ~e\lsfbdy for a rtliffic' violation; 
'Ilt:ldlyibt\ltlly, the accused's conduct did titit:liinount 
to· ~<Viblation of Article 95, if such auth6tily did 
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exist, as the German 'police 'were not granted 
such authority, by regulatioJ;1 nor wer.e !,hey acting 
as. agllnts, for . the V,S.; thus, if an offense was 
comtpit~ed .it would b,aye, been . in violation. of 
Article 134, Qne of. the , ·essential elements of 
which is prejudicial to. gOQ~. qrder . and discipline 
in the armed forces qr ,<;<Inductor a nature Jo 
bring •. discrec;ijt"upon the armed forces., See: ,US 
v Hutcherson, 29 CMR 77Q{l~ JI\~ .t9(0). Sen­
tence reassessed by TJAG on remaining finding 
of'guiIty. JAGVJ SPCM 1970J729. . 

3. Convidtion of wrongful possession and sale 
of marihuana set aside since . the accused, was 
convicted"solely' oil·theuncortooorated testimony 
of an accompllcie, which was 'uncertain.' and un­
reliable; who, afternstating.'it was"not'the 'acllused 
who sold" himthe"marihuana\ ifinally implicated 
accused aftet"presstlre by the ClDthat'he' could 
get two" 'ye-ats:"confinement, and pressure by a 
unit NCOI:who iurged him to'impIicale' accused, 
JAG',(J:,SFl.IDMIJiI!l}7.Ql/763,' 

4. Spechll'C6Uft-martilii conv[ction)set aside 
since' '3' iirimtary' ijtldlle detaiIedto the oourt~mat­
tial was not present during the trial, as requir­
ed"bYf'blli-a'grli~hs 2.1,5b an.d"i9<S,:'A<R 27'-10. 
·JPlOVJrtSl>oMt 1'970/872.'1 . ' .,' .. , , 

'"f:.''':,J~fMqgllbn):Of, c()nce~li\\gstolen propehy 
$~t JlI~lde:sllii\8~a~usell'spr6tHal' statein.ent 'was 
,~llm1!tbd ll!itbeVidehce altho'ugh nb foundktion 
fo+!1rt$~d1lt1ssi\Wl was esta'bIishetl' by' 'the' I'rose-

~~ti~lIT~~ r~\!.l!i~~<1 )Y8SiM~, ~Vycle 31. .I\(ldi­
Hijl) ,~Il~ij pfr~~~lc. la,thTar~~t,f.~~.~I. m.oilY by, l~. p.'?' 

'Ia nl, wl!~ I,ntr~ucp.tl as. tl' wha\ the two mdlvl­
liu!iiY' wl\o'''~IoI''' t~~r,"tems' ilC'uesti()n tdld 1m 
'.i:o.tIttW fi~~'1H'l6ettllgAUlf€d'Sf" arilciation:. "A~VJ 
<1<' <:I,(12).~ ...• ~ ,,' .' P" .. P . . ': ," ~ . Yl'O 9 .. ' . , '. •. , .. ' .. 
jg,liW ')(/ ,}.i}l)fk, .!.; . .1 "!.\-' ,I <. " !\ /,,' .' 1\ ,', 

·bl:6ll<'<.c;;;ortviclion'0f fliilinglto obe¥. office(s. on­
:dis' ntt> .:d~jw~ .8 "25fpassenger",bus based on .his 
glliItyiOpleal' set.JJasiclel sinee . the guilty, plea .helcl 
¢o',lleilmpr.(i)vidbnt as ,\he 'order was ,inconsistent 
with the"'t\Ceused!sclrlver's. permit· (SP,. '46), in 
.e~ec\ on ~he d~t~ 0r.t~~orderwhi~h di<l, not 
slib~ 'l1c~l!sedwas quahtied to 'operate aims, 
'J\<\CNl SPCM 1970/754',' .". ....., 
'/';;;"".'1- " ',,! "'0'; ,"', ,i:H\)/-:>', 

7.. Two convi~!iq"~·. ''ilf f AWOL, ioffepsq~;, ,~,ltt 
aside . since . the accused was suffering from a 
mental<'dlsease,' schiM~hi'eIl:ia{'M"thetiri\e dfi the 
offdtises "aM 'ttiar;' 'and'! th'Us . Was" UllabI& t€HlIs­
'tinguishi right from Wrong'· its to' adh'ete "ti;! dre 



irjgM'eiJA,Q,Yl,SfCM:s \97.0/,897, 81m·",.", 
, '8. "c6rrvictlon"set 'aside sirieethe OoVt!l'ri'm~lIt's 

bnly' "'evidence in 'suppori bf the 'offense that 
I "three EM's' Wel"e Ignori\\'g tette,at''' is insufficierit 
: to support '1h~' \:drivICtioll' tvidlating' pai'~graph '!4c, 
'AR 6{)()..25\,t by : fuilill'g'whlle in' 'ullifuhll' alld ito 
(~ta:lltl' t 'lit atteiltioll 'lI'r1d 'render; II pr6per"~ahite 
dOring the playing of' "T6 the Ollors", as alleged. 
JAGV1'Sl>CM' 1'970Y920::,I/ '0 ",'," 

i' t: ' ! '" '-,-, i : 

9. Accused' ,was " sentencedW ,forfeit . $50.00 
,per 'mQnthiJo~"othre~ 'mon~hs alld"to·,· ,1;>e )reduced 
'to, the.,'grade'.ofl Priy,ate E·Z. The ;conv.ening au­
'thority.',s, aQHQn" :i!hPllrtinen( ,park,is,'!Il>' Jollow,s: 
:f" ,L .,thei$lilnten@ is ,appr@ved,,,b\l~,th~':JI){~~uti@n 
of "that ,ponlion:,;of .tl\~,sen.ten¢lI; IIdjudgingAhe 

'f@rfeiture of, $$;\il.QO"pen, month., for" three, ,m@nths 
:.!s,suspend4d {fo~, tllree,' months,;at.,~hillb?"time 
, unJess", tbe,.l!.IJjipenliion" is, .sooner vacated, tbe for­
feitl!fe,. wiJl",bq"remitt~d ,:withQut JUvlher.)action.,1' 
It is clear that the con~ening; 81i1thCilrityla/i!)1l!(lYdd 

)he" s'fntel!,c\lt, PilI. ,~ail~ll. to, r:m;\!lr !~Xll~\lc\ed ,rlhat 
P.llf,tipA, )of "tlje ,~ellt~nce ~oridil\g fp.rli,r~f1u,c,\i9.n 
,\O,Pf'V!l.~~ ,!i!'~ Ai '11"'" :"u .. ,.", , '" ii',,,:,,', 
.:: This )$Ill1 ~iolatiQIl of (para .8!l1'(4) M~11QQP 
(Rev ed) and Article "'l(dj, UCMJ.)(qlh~v~i~llt 

R. f .~ .. ~. , ... e,~r~.,:t:., jS).".~.o,., I}.~. ¥I!'.e, .... th .. ~., <rf.'.I,r~i"ep .. e~~ .Of Ih!!t 'Mf¥,PI!! o~, tht;'is~I\\en,ce ,:,w~~y, i~:,m:ltjlr.J 
,~W!p!l,,,,~e4 Ilpr ,prq~~\1q ell\l,Cl<l~e,q. . . us~, Pl\1,,'lll~­
illpg,ed ,fpdllptim, :U?i, ~r,2 i~ .. 9f ,1),9)· ~~f\'C~, ,,yi\~IF 

.~~~;~e~t:t ',~i~jr·~.\)ri;dl~~.Jg,') ~:::\~U')~~ i~Xqf,(,1ir~ 
, ' ... " )rll, J11.mW", ... " # .. ' '. 'a) ",hj .. ,,, .. f?fI!H i)' , 69"."'.I1ll"f pr~sentfy ""lIIg Cj?I:)SlOere ,.or "r.lC e . re Ie . 
In')lhi'n6l:,xi"~ttoi(f H' 5h u'la,,1k'''i>ten'th f'if 
""\' "'~;I ';;'\~II'P f''1 :",,,,~ ~"i d'i"H, ,,,TI' ,,,f ,'J I', 
0, a o Ion· an. ue ntncema sCe~~1 &0ri~W1~Ri~)' i~ Iti~" ~j (~':¥~~jf' ;'9f~ 
33, A14-4, MCM 1969 (Rev.ed,~shoul~e used 
as' a,'guid~"al\dlif tllegeniiresenteil'cedsJs\lspend­
ed, ,Fertn"l41 sh(l)uld.,',lue,,,us,epilis ,a guide. <In ~lie 
lease di!l\1U~''IIbove,jtlJis o~viGlus"thabIF\Ql'{rii!l4 
lWas'lusedqaScllv,guide, ,whe1eas hadl 'F<Illlnil'i 33, "Been 
Used)ltheltllrr<l)rnw(l)!1ld"n@hillavlkr.csulted"l! ,Iii"~ 

'",:~6;,;/' ~~~;Rli6~' ~~'~~H~ufix.:;~Si~~,'£~rilW3h~ 
set aside .sinCtl the. ev~c;I~n~\l.-(J~ IwsJlfficiAAt,/~P 
establish accused's g)lilt b~yond a reasonable 
:doub~!"i){I9VJHsi>~1't910)lglli;l;'.n""('H r .\' 
f,~ Ifi' /if .ll,'t!'1f:;nu<-: ;~I.:W h::'PII:,'()!.i <)f!l :YWf;.: ~)bi!· n 
"dl Ill,: :]I\;JlnMilltiRMi.~,AlWQl.! .lWt,,~~jQ.\lI~inllll\ ';\Ill­
,~)j,~e!lj~~" ~J)I»H1<6: ',~iJtb,,~ ,\ill,W; i'llf l!lii~l "-!IlIW1~~ 
,.fI~r UJe ".~im.~1l Q~ i'lfl~lilifll'Ji !\l\9.1'\f1l~i1 t4~~!l)\flAr 
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sepafated (rom, the se~vjP,e~,.lJf",iA!R,;I'i~~c200 
(Minority).IJAGVJi"SPCMs, 197018'8:7, 'and 888. 

",ll~: .' qonvid~9~,~f '~isr~'ripe9t ~ ~\Var,~ ~k~rior 
coll!rm~~Jonr<l, pj"ff¢er ,. ' ,,!iltfullYic;liil9.llr~ i s1JP~dor 
CQ~mi~sii>l).ed, 'f pffi~er's ordlfr ,~r!:/ I ,~t~\~irg,.a 
s.ergea~t .. s.et a.~ld. e .. sll1ce .. the,acc., u~rd:lY .. aH~fluir. ~d 
to, p'~rl1c,~pa~~ .l~, ,~,}m~-.up ~I~?~~ .. ,1?ep}g, !~f~~~ed '?t, hiS" rl~~r ,\9 ~1!1?s~l;, add~fl??alh;i M~e , ~ourt 
dl~ ,nolvo\e.t0 ,rev?tl', ,()n ~. finding of ,not 
giiiltYOf Chatge fl:..\t;Vl 'sPt'M 1<j7~/87tj: 

, .', '. '. I",:,' j.,,'! . d' ',/, i, -".' _, .,:. ,',i i -,;~,,' L·-:., 

,'13. ' 0c;inviotion: oD',nine..day"AW0IL s~t aside 
since the record .,fall$ l&refledt any.' 'compliance 
with US ""Oon9bll:vv,,,,H! USCMA 149,~,9 QMR 
1969, ,ahto nth~JaCllQse:d's, Article'l&~ rjgbl~ to 
counsel.·,J~G:\{J·jSPQMi,l970/907i . 



OVERSEAS 
U.S. Army Alaska xxxxxxxxxx 
U.S. Army Southern Command xxxxxxxxxx 
U.s. Army Europe 92,757.22 
U.S. Army Pacific 2,548.75 

VD. MISCELLANEOUS 
1. Regulations Of Interest To Judge Advocates. 
AR 345-20, change No.4, 29 Jul. 1970, ef­

fective 15 Sep. 1970, requires that requests for 
a record involving an actual or potential admin­
istrative tort claim be referred to the approving 
or settlement official. 

2. AR37.9, 21 July 1970, effective 15 Sep. 
1970, entitled: Validation of Disbursements Po­
tentially Subject To Fraud or Improper Payment, 
establishes responsibilities and prescribes proce­
dures for ,conducting the Army-wide Validation 
Program. 

3. Circulars Of Interest To Judge Advocates. 
Circulai600l 7t, 21 Jut. 1970, DistH~utib\Vl:lf 

Court-Martial and Article 15 UCMJ Orders, was 
issued to alert commanders to changesl'Iin,HAR 
27-lO,Legal Serv.ices,Military Justice." "" 

, ~ ... ',' 

-",., .. ,.,._, .. 
~f::'P-.l1'IQ'l"!/_ii'lfj, .i '," 

iM~dl"l(!3~ iz'hM:~-( . , I:' . 
·~.fht(K·Jl'e (~1 .;.f', 'tl' 

'-:HI;>~ 1fti'g~6n l~rii~ f ,I.',. 

,i!>!"",'llld ,ilil' lIii.~ l)lffi'p"h', ,,,.',' 
! hi' !.;d,,,,,I,,'!i'1I1$ ,parnl'lik \ """ ,!, 

,l<\'i{''''~;l~ ~.>i0ll," ,tl.':~ 

> .,\:1 

, -.-d 

\: 
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BY ORDER OF THE SECRETARY 
OF THE ARMY: 

Official: 

W.C. WESTMORELAND 
General, United States Anny 

Chief of Staff 

KBNNETH G. WICKHAM 
Major General, United States Anny , 

The Adjutant General 
'\,J 
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