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This issue cdntains opinions and other material 
in the following categories: 

I.' Opinions of the U.S. Court of Military 
Appeals. ' 

II. Court of Military Appeals Decisions 

III. TJAG Actions Under ArtiCle 69, UCMJ. 

IV. Miscellaneous Military Justice. 

V. Military Affairs ·Opinions. 

VI. Miscellaneous. 

I; OPINIONS OF THE lJ.S."COlJRT OF MIL­
ITARY APPEAI!& 

"I. (82, MCM; '-VeNn art' 54) Reconstructed 
Record'Of Triall 'Noti'Verbatim Within Meaning 
Of Article 54. United 'Stales V." Weber', No. 
23, i 72, 4 Sep, 1970. 'Accused was tried by 
general court-martial for separate Counts of 
Wrongful possession of marihuima 'andampheta­
mines, in violatioil of article 134. He Was fouild 
@IiltY and sentenced, to a bad-conduct discharge, 
cdnlinement at hard labor for twelve 'months, 
total· ·forfeitures;· 'arid reduction.,' , -. :)" 

At'itti~la malfunction in' the 'recbtding eqUIp­
lrient t~sulted in the omission of a • substantial 
p('J'rtibn"! bf the proceedings. The law officer 
nbt~(r'iha:t he'hadcdrrected ihe record "as'w~ll 
as .l 1" 'aTii able," toot most of his instructions 
were' omitted; but that he had reconstructed the 
ornidsidhS<J'"qlhe" te'CCillstruction . took 'over six 
monilis} H~Weve'r, 'tile law":CI)ffiGe~did' authenti­
cate "tli6'l\'J~d(iee1ili'i'lgs' "as:a' "'"e~batiht record of 
tria1'. ''''Flile' i3Ui't)i!Stat~d' '!hatith6','f~(!tB" ,rebutted 

rq"(t,:- J~le;,; nr);~*:)t I,:t,( )1;(:, 

-:'","". ·::-:"tr;;:-()"';'mm~iU·nlCJItilins\'relallhg·itlf"thil;)c.ontentsand 
address 'chllnll\lSl,hQuld, be 'acRIr~'\o 'The Judge 
MvolJate ,6eJl8rIlIlSlSotmol!l1tJi~_W,€ltllJllottes­
ville, ,Virginia', i.i29QtI' "(llQples''''.III:J1he !:materlals 
digeSted "in this , plllllphletlllJle'.lftOtlifavailablei from 
ihe' School. !Whisllpan\phlet'ma~jbJlticltild)·as.i.'lo.iJ.3 
. JAlS ·lpage·rillmbe'I~,~II)~'·Patlt~\1lt7.7.o-1tl)l' I,:' 
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the inference of verity imported by the autl!'ilh­
tication of the law officer, and that the reaon­
struction was "not a verbatim transcript of the 
trial within the meaning of article 54." This 
was held to constitute reversible error. 

The record also disclosed that numerous. 'in­
criminatory statements of accused were received 
without proof of compliance with the warning 
required by United States v. Tempia, 16 U .S.C. 
M.A. 629, 37"C.M.R. 249 (1967). Due to .the 
errors and the six ,months' delay at theconven­
ing authority ,level, the court ordered the charge 
and its specifications dismissed. (Per Curiam) 

2. (100e, MCM) Delay In Review Grounds 
For Dismissal' Of Charges. United States., v. 
Ervin, No. 23,176;25 Sep. 1970. In accord with 
his plea' accused was found guilty' of 'a number 
of offenses·,inuviolation of the UCMJ. His sen­
tence included four months' confinement at hard 
labor and a· bad-conduct discharge, which was 

. suspended ,with'provision for automatic remission. 
"The Court first, held that the instructions with 
regard to the sentence were erroneous. Next 
considered.,wasthe question of ·a delay in. the 
review of,.the.case. Action was taken promptly 
,by. ihe G0nvening auihorityand ihegeneral coUtt­
martitil,.auih<l>tity,an!1on 14 Aug. 1967 a Na-'<y 
.,board,oLrevitw affirmed ihe conviction" .ldow­
,ever, ·,aCOUSe0i'.was not· served wiih .,aiClOPY of,rthe 

,.dispCl)Si(ipn,.c;)fl the board of review, whichM(CI)uld 
have',·,entitled·him toappea! to. the, Cour(,'CI)f 

.Mllitary!;App,eaIS, until ,13 .May 1970. The delay 
,.,was £llUsed1by, inadvertently attaclting.the ,rllcdrd 
,of'i~ial"~aLlrecord which was sent ,tCl)"Centtlll 
,Recdrds.The ,Court, held that ,when. theGQv<O)!n­
ment. has' control of. the proce\lures' 'FeJilJ:$ted 
i'~<?effect, itimely ," disposition. of,: oriminal '}GlI~nges, 
,','neithev. its gooddalth nor' 'inadv.ert$lW",negli­

'i!enGe can excuse inordinate delay,'lIUnited"states 
~;i,Pllrislt, H.U,s.C,M.A. 41lc; 38·.Q,M,&.~09 
(19~&}.y.,·....·., ''0\' 

i 
'The Court ,held that.·thel.errCl)r.'t'in .thM.in-

struetiohs requiredrevetlsaL' Howevl:l~. 'it1,i light 
of' the' fact that the pe1JiQd (!)f'ilClllfi\:)'enflentHhad 
expired; the, offenses 'were ,(!)f,an. utl$ul!>stiirltiill 
nature and wCI)uld not independe1itl~llauthovizellhe 

,.ImpOsition of, a I.punitll\le ',dlscharge, ',aild"acc\lsed 
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had been' separated from the service, the Court 
Jll)t (i)lIt no usefljCpurpose, would, be served by 
continuing the proceedings. Accordingly, the 
,fmtlings of guilty ,and the sentence were set 
,aside, and the charges ordered dismissed .. (Opin­
,ion'by Chief Judge Quinn, in which Judge Dar­
den concurred.) 

Judge Ferguson' concurred in the result, stat­
ing that the delay, was a violation of ,due pro­
cess of law and he would dismiss the charges 
r.egardlessoC·an¥ other error. 
,,3. '~75d;MCM)' Possible Objection, To Use 

. l(fJfRecotds Of'Article lS'Punishment· Occurring 
Subsequent To,Offense, 'Wal~ed. United' States v. 
Taylor, No .. 23, I H!); 18 Sep. 1970. 'Accused 
pleaded guilty i0"f0bbery,and, aggravated' ,assault 

.' before .'ageneral cllUrt-martial. He was'Sentellced 
to a· .dishonorable discharge, confinement' at hard 
,labor fon' 10, years; total forfeitures, and .Jl:cduc­
tion to ;the loWest enlisted grade. The. oonw,ening 
,authority 'reduced the confinement to,twoll~ears. 
.TheCourt, .firsL held that the militollYojudge 
was not reqljiredto advise acoused, oLhis"vigbt 
,of allocution , the, negative"citiflg "Un:itedS!ates 
v. ,Willklms, 20 U:S.C:.M.A. 47,'42 CM.R<,iZ1l9 
(1970, digested 70-12 JALS,l)"";TrJ 

'Fhe ·~o1irt .then ,considered the, use, of, re(!(!Jrds 
of" arHcle ' Mi,' punishment; It was noted "that:Jin 
'l!1nited,States,' v. : J&hnson" ;.!9US;C.'M.ArlJ4(j11, 
',4ZeM!R.' 66 (1970( digested 70.7 JAliS KlSI) , 
«divided, Court held Ithat Jor offensesoc¢unrirlg 
after 311 "July . P~69, records' of ,artible 15 punish­
/nent 'c~lljldhle, considered' after' ftndings aSiriln 
element' in' ,the deter\l1ination, ,of f the" sentence. 
The view was ellpressed in .. Johnson; .that;.artiale 

. ,IS punishmentds mot, atonvietion 'that '.can ,alter 
the limits ,of "punishment, but "mayresulWhi\,a 
'more severe ,,l !sentence; than' !Wouldl'.' have ,', been 

. administered. iif"lhe a~ticltt, 1i5, :punishmenb had 
,not , ,been" considered ... 1n Ibis!, caSe" ,the',,<ilffens¢~ 
;Cor' wli!oh' accused received ,artiale,'15 ; punishment 
"<lJC<)urted,subsequeht'lto, the, 'offenses '{or "whigh 
"he .tliMI tried by the ic'otirt.malti'iil. ,rn., 'lIlnit8d 
States v. Stanaway, 12 U.S.C.M.A. 5'52;"131 
,C:.M,R. 138,(1961), and'Uni<tediState~ .v.C;;rtlsoe, 

"l\,;U.S.C.MA,293,'14 ,G;M.R.,:2H, (lR5i1),rdlhe 
',(]()ultt .·helclulthat ,.the ... MqM,then,; inu::(feeui Plt(i)­
I.l\ibited,,,the use I;of )e",idence.',\!lf, c~nvi\lllil;)rtr"fl!lr 

')offenses' :C(!)mlnitted ,,~fter'the ldalos 1.0f. iI!utlthe 
iJ0ffenses l "fer Whiohrthe"ac(!)IIBep "was ,theli.«lD,eillg 
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tried. However, it was stated that the present 
case construes paragraph 75d, MOM, 1969 (rev.), 
which does not deal with convictions but which 
permits presentation to" the 'military judge of 
certain personnel records reflecting past conduct 
and performance, subject to regulations of the 
Secretary. , 

Regulations of the Secretar¥ " Qf the. Navy 
promulgated under 75d, MCM, limit the use of 
records of article 15 punishment to those relat­
ing to offenses committed ,Q)lring Ihe current 
enlistment and during the two years next pre­
ceding the,commission.,of, t~\'ni\>'f~nse. of which 
accused stands convicted. nie Army regulation, 
(AR 27-10, pa~~., 2tP~,iM "i~~)J~ ),'1. this case, 
contains no such restriction, Further,' since para-
graph 75d, MCM, )!?~r,mitS].lI¥,~\ of" f~c\>rds re­
flecting "the past conduct and performance of 
the accused," use of evidenceQf. mis,conduct 
occurring between commission 0(' the" offenses 
f<!>r. which he.is being t~jed and the'"tjmclcof his 
sentencing "appears to be con$isteTlVuwitj! the 
il~l1IIs. <If the manual." Jloweve~, )~~e ,Gourt ,did 
.0Pt, .. ,decide that iS~\l\l., .holding . that under.75d, 
". " , -_., -, ,",!. , . -'" 

M~, de.fens~ cQuns.el,l;>y statiflll iJ),,,,tlesponse 
HI ~\I,uestion from .the militarY).\ldg,e,th,afhe 
lJ1ad ,\1oobje<;tion to the \j~e .0U~!LreCflr,d,~",qf 
.1l\'li,GI!l ,l5" p!ln!sh,ment, waiveda\1Y;A1P)e,9FiPr, ,ae-
151~ ..mighl, ot~¢r~ise have raiS~i";1 '" 
,wli'..ia.all~, Illiting' United St4tes'Y,n,M~J1..tgomery, 
,2I11nLi!l>.C;;;,M.H!:.3S, 42 C.M.~. a~lj,,~k970; di­
gested 70-12 JALS" 3)di)e .Q>u,f,~,l'b.,,'9nthat the 
,~~pJ)13fl~.1J§~d's,,: PA ;liprl)l Iter', £olltajnil\g a 
Ilmlll,tjRil ,pf til 'RreYrj\l\js.Jll)auth,or~e<!'JIl?~~\1ce, was 
1BfJi'B~·. w\~C05~~gly, . the,,c\e~~ioJ,\1 )of" I~e '.' C;01!rt 
IPiw lI:Ulltll~o:~e"l",w"'iaS,;~fl'itm.l'fl~,,( 9P\nt0p •. bY 
"wd~f~MdllJ;l,j illt wi)ich,. qillf Judj'" QI,IAnn, con­
~xHrIl99d1J"1'UW ):)':' ~; fndi i)J(i !b.';)"" Ii'" . ,\.; 

xi2 Judse, Ferguson, ,COnql;lrlling ill>rlllart,Hand.· dis­
.$.Ql\ti))I'" iln!i! part,,: iagrll·~d ~lIt ,ilk,~i~ j partjcular 
'jQIISlh&U!h miU1Pl\)! .judge ,.'\v~R.~.kr~<iI/lired' to" ;ltil­
l:,vi.mll(I\!lj:IIIi~Q;: of, ,nis . figh tJ,9f" IlIlqQllljQn., ,Jtlpwe,v.~r , 
he stated that for the reasons set forth in his 

lliflpamt,,-\, ''''pinil1Jnsn )iq,;.nfJlJ~tl/d,,8Ja le.f " ,vi;:JfihJl~i;ii, 
oWpro :Jfl'lill" united·, ~ttllte.riiIJ "MQn;tgf)r.t:I6/IY" ~1IJi/Ba, 
·hliIIMtQ).liItd~tilisagre.$j.,l.wi~h .. ;~ 1I~'Jof; ,an 'JlQQUS~ 
~j!lIIl18C)ooel "'litcOrds"",qt¢lll1djngQ$!iiden¢IH tilf ,.JRIItlilr 
<8l1bil:lefd15;.·puni&hmollt!"IIilIl~lb#r,~;thel',ialttiQI~ 
!Jiuftlllhmentsi',in~ith;islf.case.l<{iho.lIld:ilnlJt Iha)(ee. 
admit~i .. hf.'IV.Vi.denlle;o,~cauB&:'.ltheY·:'('MI~tt:.t.1l.tt 



"prior convictions" <under para. 75b(2), MCM. 
Finally,' ·due to the "miscarriage of justice" 
Judge Ferguson w(!)\ild not permit' the doctrain 
of waiver to be invoked. 

4, (76a(2), MCM)Evidence Of Previous Civil 
Conviction Properly Admitted To Rebut Ac·. 
cused~s. Evidence Of' Good Character. United 
StatesV. Hamilton, No. 22,809, 18 Sep. 1970. 
Accused, . charged with desertion, pleaded guilty 
·to unauthorized absence. To demonstrate accused's 
innooence of the offense charged, the, defense 
introduced several favorable Airman Performance 
Reports. The reports covered the period· from 
20 Jan. 1961 to 14 Jan. 1968 .. After findings, 
defense counsel. also inf\lrmeq ".tile.Court of 
accused's decorations as a res.II)'!, of. duty in 
Vietnam. In response to .this Ul\sworn statement, 
and .the asps;c\ o(,good, chli\'~~rer placed in issue 
by the Airman J)erforman~~. Reports, the Gov· 
ernmentintroduced"a qopy qfa .United States 
I)istrict . Court pro.~flliilJil showing that accu,sed 
had pleaded guilty 01\ ,;!?,;: Ma,y J 969 to theft of 
government prQper!):,1I\ tP.atoBse imposition of 
sl1ntence was susptlll\!eql'land accused was placed 
on. probation for :o,ne.year.', 
·:The Court,· stated thatYlwlhere the defense 

makes ·an issue "of 'the appellant's military rec· 
ord and standing" tCilDuttalevidence of, a pre· 
vious .conviction is, ,relevant to his character and 
his' performance of duty." United States v. <Plante, 
13 tTl.S.C.M.A. 266; 32c'M.R. 266 (1962). The 
breadth of defenstl counsel's mitigating ,stat¢' 
ment and an ,eXamination of the i·exhitlits".in 
question satisfie<!i·,jthe,Court that. the .)Cilistll~t 
court:con¥iotion was sufficiently rellated.:in:.~ 
to." be relevlllll. Aceordingly,the,.<!ieiil\lllonjio{,!~.M 
O(ilurt .af Military. Re¥iew ·was ''1ffirme'''''·«0pinllln. 
by Judge Darden· in,wnich. OhillfM,udgiJ .. irutJnn 
conautred. ,Judge, Fergu$On""wnOJn>re<!i'Y!in',I,tbe 
'reisult~i);\r ~'i",,,' i::'(~·fr;,~:j'·'./}'iH' hH'f: 

S{ i'{74d(3), MCM)'La*(jfft~l"sf"~~iUiMi 
:9n'':4Votingr' ,BroceduMt 'Fb,...YIt~~II\j1Id,.\lAlI~~t or 
Flltdlit~. PIteJudldally"El1I'iillell~.r~1tJ!d'.<,iQtatt5 
i1,idid1Qnd;I\~,jj. Z,~,682~ Hi)Se~~ \~:'lIa":agtaph 
'74ilt8~";IMGN1\ pr'ilVldes' ,thlit whonl(aiJmomben (ilf 
. aitlill!lnWprapi:>SbSlthsr,w· firt<!iii1gl!\Ilj'.'.e~hsi<!ierll<il, 
the" questi\!)ti' is'deterniined ,,~y,,·setrclt r,wrilton 
,ballotr; oIn!i\'~IiI!1-b c~nttr('., l\aW"~GOr . l!lstnll'6'ted 
>that! \\fijf IsuII!ltf'1iYfne4Ilmdis &itI«<!iBiHtltedmetnbers 
shalF! ''Votd) 'orlll~,mM\\' 'tke'''!lt~uest''' j,;',!;\",illhis 

3 
Pam 27·7()'13 

instruction was erroneous. United States v.Mc· 
Allister. (9 U.s.C.M.A. 420, 42 c'M.R.22 
(1970).) 

In the McAllister case the court-martial had 
reconsidere<!i its' findings, and found the accused .. 
guilty, making the prejudice of the failure tb 
vote on the question of a reballo! apparent In 
the present case it was not clear whether a 
reconsideration or reballot on the findings was 
made'. However,'the Caurt stated that the error 
affected a substantial right, of accused and' that 
the silent record was not sufficient to rebut the 
presumption of harm. Accordingly, the findings 
of guilty were' reversed .. (Opinion by Judge 
Ferguson in which Chief Judge 'Quinn concurred,) 

Judge Dar<!ien dissented, stating that he doubted 
so strongly that!' the' court ·martial did in i fact , 
vote on whether to reconsider a finding or that 
at' least one· member's oral vote was' different 
from what it would have been in writing, and 
that the result' of the vote initiated a change of 
a not guiltyfindillg to a' finding of guilty, that 
the er10r"W86' hlirmless. 

. 6. "(53h,'1SC(2), MCM) Military Judge Is Not 
Requited iTo "AilVlse Accused Of Right' or AllO· 
cUtlon; Unilbil Stlltes v. Wi/bum, No. 23,135, 
11 Sep. 1970. The Court held that the fa'ilure 
of the'rlfilitaryjudge to inquire of accused per~ 
soll'ally"Wille 'had anything to say in his' oWn 
15elialf'befor~ < sentencing did not make the sen· 
tel¥Cl!"ilIeglif"IYnited SlIites v. Williams, 20 U;S. 
«r.M.Al: 4'7','4Si·C.M.R. 239 (1970, digeste<!ii7Cl2 
JMlr'I)'!"(Opitlion by Judge Darden in 'Which 
C1JIIiefol'Odge"<'}uinn concurred.) '''''I 
"')JUdgeFerguson dissented, stating .Wiit"'there 
were: "no facts in this case which' \"eti~cteil"lhlii 
~Cciisedwas afforded the righnospeiikin his 
oWn behalf . before sentencing: 'Judge il 'Ferglls6ri 
dphled that the record should' '~ptI~ificidly '1'etiect 
bls'knowledge and understanding. ofHiii dtl$hr"td 
speak. The record being silent in"fliiii lI~esj\8dt; 
JUdge Ferguson would reverse.'" .".'1."';I!'l"" 

'1. (UCMJ att. 128) Spl!~It1caito~Itil;\ln,cie"t 
To Allele Oft'ense. United StateS' '\!. !JI:H{t$,IIoU\; 
23,196, 11 Sep.1970. The CoilrV' \\etl:!' ·tlftlt"ilib 
specification; which read thata'&use6. ··am"'.!'. ' . 
strike Private E·l .... in'/he"fadii."W1th"I\~J·:jf!l~!s:'; 
and di<!i not 'aver thatthe"ltct IWlI~i~rottgttilt ar 
unlawM,'was ,·insufficient!· ,ttiblill~ge"ah'Vi~lali6t1 
of artlde"128. A'ci:6tdtrlgly. ''thl!''t1eeIS\!lftitlfiJtl\e 
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Anny Court of Military Review as to the 
specification and sentence was reversed, and the 
specification was ordered dismissed. (Per Curiam) 

·.8. (148, MCM) Witness Not Competent Be­
cause Of Agreement With Convening Authority. 
United States v. Conway, No. 23,250, 16 Oct. 
1970. The principal witness against accused, 
who was charged with larceny and forgery, was 
an acoomplice. The accomplice testified pursuant 
to an agreement with the staff judge adv0cate, 
in which the accomplice was to plead guilty to 
the same charges,. but before other than a 
general court -ma~tiak and the staff judge advo­
catewas to ·reco.mmeIicl the offer to the Gen­
. eral. The accomplie@ .furnished an unsworn con· 
fession implicating . accused in the crimes as. part 
of the agreement. Subsequently, a statement 
under oath was. ta/<en, with the witness, his 
lawyer, a reporter, .. and trial counsel present. 
Oefensl'> ·couns.el f moved that . the accomplice., be 
declared, al). il)competent witness becal.se of th'e 
agreemenl.. InQ9l)n~~tipn with the motion, the 
accomplice testified that his understanding of 
!he . agr!lr,menC,wJl~·.that he mu.st testify in 
CQnforrnit¥ .• wi,thdhf:.pn:trial statement. or face 
ageneraliHG>urkm~rFial. Th~ law officer rejected 
the. motion.. , 

. /" I , 

The. ,Co.llrt, •. citiJil/l; ,.Ullited.St(ltes, v ... Stoltz, 14 
U.S,c'MA 461,.~4,;~M,~.24J (1964), and 
United St(Jtes v.,.,Ki/,l/Je.li,d~,.U,S,C.M.A. 465, 
~4 C.M.R. 245 0 9(i4),,)\!iIt\cl\th!\~Jheaccpmplice 
should have beenpeell!'llQ}lilil~mPetel)t to be a 
witn,!ss. TheaC\ilomplif;l6 .!p,eliIlcYf~!!,.(t)Jat. he WaS 

required to testify. slr~"~cltu ali9llfdllnpe: .. with .the 
statement-. obt.ail)l)d Jmllb.,l?i\t}1 n\l,l!!I~L~ath;prior 
to.· trial. }¥hethflr, 'i'f, n\i>..\,J~ilt,erms,i!f,Jh~l1a!!re,~ 
n;umt regu!red, hilT\jilto,.,.,qo ;~~lih(W A19,t 'illiiYfweq 
as cOlltrolhpg" ,The ,,~~'u:fHlYasf~l\1!l'8as,'P~\e,9!l~ 

0 .. , p til. epar.t .. qf .'~.'. e.'.ltlI .. 9'1.,,9 .. ~. : .. BI.i9~ .. I ll»!rv~W :m"Fll~ 
~~rc,unWanpe~ ... ~l;>~e!lt: .. ,eYi4tl!l~llm!~~ l~m.»'J.~I~ 
u!lq,erst.lil\ding . getW. Il. lI.n.' . t;n .. ,~, '.' p. Q.J~J: . . el\l'J'IIn:~h~..1t It 
witness that the la!ter .waHl?:J/ilW !1m ~tIt· 
II!. cr. :. Ir.\\J. }.lJ. H of.. ~l1e. ,mil'.'.!!>'. r~. '.1J~0.' 10/,,,,., .IVP~~J~iI;'" 
tjqn c9,t,U,cl not p.e. affirmecl, .A~~~d_~ 
4"ci~iO.,!1 'i'fJ.h. ~.'Co. '\lrt }If .l\1!Ii~.ar~l .. ' ~a~ .. !r.e¥~r,;.' ' 
(OpIIH9P' by,.,J)l(!ge FergUS,OI»\!J. 'YP'R~"',, ; 
JU,dgF puinn concurr~cl.),; :, ", . .'!;-(l,,;lhl .. 

10 Judge" J:,;Iarden, '~n\l1il1'11illg, \s\JI,tej:!." t\Wr Ilhll 
f~~.\Pt .,of" a" .• 1;l!mefi~ .li>¥ ", a, ; W}tnesSil';IIh~rllll!t 
~"cl~r hili: .,t~tjmony .. i\!\!'i'mpetellt, 11l1'i'WIII\{ffilrtQ, 
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testimony must be truthful. In this. c.ase the 
record did not reveal that the accomplice was 
to testify only in a truthful· manner, thus re­
quiring reversal. 
II. COURT OF MILITAR¥REVmW DECI· 

SIONS 
1. (8, MCM) Bigamy Not Service-Connected. 

United States v. Nadsell,CM'421869, 10 Aug. 
1970. Conviction: bigamy, (art. 134), in accord 
with his plea. Sentence: BCD,F of $40 per mo 
for 9mos, and, 9 mos' CHL,'The convening 
authority approvecl the.sentence'but .suspended 
the execution thereof for six months with pro­
vision for automatic remissi0n . 

At trial, a stipulation of fact in 'support of a 
motion' to dismiss on the basis' of 0 'Callahan 
v. Pitrket, 395 U.S. 258 (1969), was submitted 
to the military judge. The stipulation indicated 
tIlat tlte' offense' waS not c0mmitfed on' post; 
a~usecl<Was not I:lnduty or iIi UnifOrm at the 
lIi'tIe . 6flh~1 dffense; tl1e'females lilvolved. wert 
nbt'set-vi&e i'iiliitibers;: bIgamy is i:~riol'fenseundet 
Texaslth,),!,r'i\n~"theiH<!lvil')iCotift!l'1V{ete open. The 
court: stl'itl!!d' ;!hM~")It' 'ttluli!lm!rli!p ,bil'" said' from' the 
stipulation that tnil 'l'!Tfef{s~"'tnvblve'd" any 'qu/Ss' 
tionof'jf!outitl'g:;! i'nilitatybauthorltyt'" on I 'the 
integrity.<i>r security./of 1rlllitarY"pr.lllp4tty.r, The 
court, held that jurisdll!)till\\il\ CQull:inllt0t lobe sus­
tained on the" basis ,thal,l·the· bffenseS'lnbrought 
discredit upon" the military,'·se"y,ice,,,,)iqI1)~?'in, this 
case, diditllppear that 'themarfiilge' 'was for 
the' purpose of obtaining militllrY ~epeildent's 
benefits, whieIl Would· be·>'an .. ,area, . of' 'military 
interest. Finally,' the' 'CbU1'tHh~ld,ilttilit accused's 
application· foT' an ldentlficati01i'(!1I1iii 'f0t the· fe­
male iti' the bigamous"manotllgeJ.wa-&"'i!ot suffi· 
cient ,ti" confer· jurisdict\(i)i!' • .l.I'br'!."I1illiii 'bigamy ··of­
fence: Accotdingly, the. iJll~ooijledinJ!sl'(flndings ,and 
sentence' were· foundr, .inl,!\l:lii!l>!:R1l'4IbIdeclared. 'void, 
and the charges were dislIlissed. (Opinion,hy 
Ii\a.il~y, J.; in,\'Vbi~llr Q~~e'l!I1r~ 9PW!Urred.) 
'I, i 2"·r·\~46,: ,. 7@b;,'MCM')1' Iillll'lltiD.t€ounseIErred 
.111, \)lRebommendlng$entlln~I~Mllited' States·;. lb, 
~u~eau: (lJM' 4~340~r\!t'~1J\~i' . H170""Col'f;vic­
)jQlwdunauthorizetl! abs'$IIl)ebi(liInti8-&li f.tn. ·.acMrd 
~.itl1rilrig·plea . .sim1erl~ im:JD;HTE,'! ~'R)0S"I!l'HI.; 
ent!li't\ted. 'E. b i")illltt1'j!i1\l, ;'i ".,. i c' rio, ' !:"."'; 
!:",)lll14nin!lseritencer!dui~ellk defense: i, cpuUsel 
"i'IIIine<!krthat!lacllllUt!l .shlllldclf,!ha >re rbeen '!~1Vel1lGIt!ll 
:til!IltiinlstratiWil"Jcljs~ha~~I'~herell'fteri the.,'millilililly 



judge askes:\ defense counsel what an appropriate 
sentence:woul(i be. Oefens~, counsel recommend,ed 
a BCD., and 1 yr CItL .• The, court stated that 
defens<; counsel "abandoned his role as advocate 
for .theapeused, . ':', ,anq became "an amicus for 
; the court." The court noted that from tlte 
record they were not prepared to say that ac­
quseq desired, a punitive discharge, but even if 
they were, defense counsel rendered his previous 
leniency plea meaningless and conceded the 
appropriateness of elltended wnfinem<;,nt. This 
error required a rehearing on the sentence. 

Additionally" 'clefense' counseloolllinented to 
the military· judge following :inquiry .into the pro­
vi(i"ll)cy iOf. . th~· .guilty, :pIEla that' ,defense counsel 
,hac\. fully,.!\dMis~,'1!ccllsed·of ihis' ,rights in con­
IW,ctio1\:iwiththe' guilty plea, . and that this made 
the,. jljdge'~.inlL\liry unnecessary .. The military 
juclgellgree<:! .• ,The' court noted that a military 
jljdgemay not forego his responsibility, to con­
qUet a full inquiry on the assumption that de­
fense counsel has correctly and fully advised hi.s 
'client. • The inquiry is necessary to develop a 
'complete record, and to insure:that ,\pe:plea :i~ 
iVeluntaryand knowing. Accerdingly,: the'; se).!:­
tence was setasit:\e •. (OpinioOl by CIlalk .. ,$,J" 
in, which Collins :and! R~laW/il, hJ.J,\;; C\>nculll'e~.9 

,3.. (54b, MeM)i,'Law,QfIj\cel\,J%rednlJij fileny' 
IngWltnesSTo, Court~, l!rtiteIi1:8taleS')I!"Smith, 
eM! 421490, 17, Jul; ;l9i10.Coi!victiort: vi<i>lation 
of ,a ,lawful, generalreguhitionl, by the, : wrongful 
possession and ~ansfel';ofa'hallucirtQgenic drug 
(art.,92Kcontrary, to :hisplea,:$entence: I, yr 
CH!,.,F of $80,:peLl\1o for 12 mos, red E-t. 

,AI'·tnial the Governlnent presented only one 
witness who implicated accused in the offenses. 
ACCU8.eP deniCid any ,culpapil\t)l.A significant part 
oft1Ie,defel)se, wa,san;,attl\Ck on tpecredibility 
el 'M1el,)Gd~er.nmcint'B:w.itn¢S!l. ,lMterbothsides 
\iIM('~e$t~~B.wOi<e()Jl~t, "lttelll\'!erl", requested 'an 
acldifl'ollal' _es~ltQ(.cle\ml'lil)(l:>h!lW ,8 particular 
~hWJl!j,\illilmittJl!4l!\intP);~)iRlld~l,to"'m" The, 
laW' 'offiet!r' 'denihd ' tb.~"IPt!Ij}\lestslJ't .\!Q~C) initially, 
al)ql 'r~Il;\I/l'gitilb4l\l.QHMt~Jill~l~tie,!l r$~~\'1q1, .. <luring 
d,}.jp~@DiIII'n;~IA4mBft:;')l;dllliW "Sn!.>;";1 '1' ,',. 

'~¢li.1~~'thAl)iII'Yl~~~~!!.l1t,ha~ •. a 
rig,M"hte'3jQ~II~ ~" '~~J(~~,' il$lIN.n,Hfw,tlilecl 
S·tI!te:S!) \i<<iP<Wflt~~il'911iJi! .a._~bl($I2,,,~JbaJ'xf)R, 
308, 3'la!(J~~·~~)J).\,gliOO~.lfirmi/M,jI#Pt~tl~/1iW?mt~~' 
lOq\jtal'Y .llIlllII'aiSk!W~ !Ui,», ~DJll;~~~IPl' ai'lml$, 
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sibility and propriety. !,!vidence which \'!ears on 
the credibility of witne~ses is relevant and ad­
missible. The court stated that for this reason 
the law ojliPl'r preju(iicially ,abused his discre­
tion by preventing the court from having the 
evidence it desired. There w.as a fair risk that 
the determination of accused's guilt Or innocence 
was affected by the ruling. Accordingly, the find­
ings and sentence were set aside. (Per, ,Curiam) 

4. PM (152,MCM) Use Of Illegally Oblllined 
Evidence Requbies Reversal. United States v. 
Mehalek,. CM 422468, 27 Aug. 1970. Conviction: 
wrongful poS~ession of marihuana (art. 134), 
and unauthQr~q1 absence (art. 86). Sentence: 
BCD, lyr .00L, TF, red E-t. The record ,dis­
closed "that on 29 Aug. 1969, an informer 
telephoned .the! military police and ,reported thllt 
he ha<l been in the company of another enlisted 
mlln, W!lO was \Ising marihuana and whp had 
poss~sion, of a Pandgun. A description of the 
person' anc\,'piS,:I!utomobile was furnished; Tpe 
nextmor.nmg,a,vehicle ',matching the description 
W!llli' st9.pp~, by. the gate, guard .. Accused was, ·an 
QCCUlPllnLof:.th~. car. The ,driver of the car ,was 
:1J),{cil'lllel;\, ;that lhe was'. suspected of possessing 
I\1lt~ihua,nI!':illnc\ ,was searched. In the meantime, 
accused wa~ given a "frisk sear.ch." Following 
this search, ,accused was held. for a short time, 
I\IId then was ."well searched," and marihllanll 
was' found in, his possession. 

The court opined: that the marihuanlll ,wasop­
tained from accused in the course of'anu,unrea­
sonable search and seizure., The. ,:ffiilital1Y,,~Hce 
possessed no information impJicatillg a\1Guse~'in 
any criminal activity. It was; s~~t~,.that,\,aiL;W.4r, 
son "by 'mere presence in asu~Peot~:,car"IqQC!S 
not lose immunities from, search·, Cilf ,his' ipe~$9n 
to whic4 he would· otherwise be. ,enfi.Ie<1!,;~':::E\l1'r 
ther, in light of the "fl;iskillg,"':the:is~r~!,cQl,Ild 
not be jusitifed as one for weapons. i'\</Qor<!ingly, 
thefil)dings of guilty of th~, ,marilil!a1W) og:ense 
were set aside and.. th(lll opariJll~isin~~41"tjle 
sentence ,w~s reassesse~li!A, J:ll'erW~I'~§~!t.~.,p;tos 

<;m., ,F,,' 0, P,$,O, I'~r\, Il]o"u" fIl," ,I~.~ ~'jl~,.,,: \l'll1,illl~JIr;, ~ed 
E-t. (OptnIO~, ~y., ,f,C!IIIIW~j{l1 :~)/"Wm~j1oRl\\,\f., 

S.1., and" Co,', ",I,\J,~, .. , ."J",'I,','f!\'nffi, ll,l f',~~~~lill,. i,d~",jn,:f,/,;';U;",,~' ,.""" $.. , prvl.(,1s.~i ~~),)~SiIll'~;~~I~1 t;~ . ~~\ld 
Wlth""tPro.~lJli~' . ~~ 4, 'II/',cr ~ 
s,lrong, , , GM", ! ~9.§~,i~',I,', 5;l,q~~g, ,,: ",~J\¥i~fiq,n; 
wron&flil pp~~si~lbCil~(,/jiar,\il\l,i)I.\IJIII);I,d' wrOngful 
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possession of heroin (art. 134), contrary to his 
plea. Sentence: dismissal, TF, IS yrs CHL. 

On.9 J~n. 1969, a Lieutenant ,F observed 
accused and another smoking hashish. This was 
reported to his immediate superior officer, and 
subsequently to the Battalion Executive Officer. 
The Exeoutiv~ Officer reported the information 
to the ClD, who also interviewed Lieutenant F. 
The ClD then' gave' the information received 
from Lieutenant F to the Provost Marshal. The 
Provost Marshal called the Chief of Staff and 
infOrmed him' that accused and another were 
observed by a third officer "smoking pet in 
their room"; that 'he believed' that they were 
in the room at the time, and he wanted· author­
ity to· search for marihuana. Th~ Chief of· Staff 
had authority to order the search. However, he 
was not toid who the informer was. Rather, 
his order to search was predicated upon' the 
information'and . recommendation of the PrOVOi't 
MarshaL ·The CtlUrtnoted that the 'Chief of 
StaffreliedsOiely on the information ,~elated to 
him by the Provost' Marshal. He had noinde­
pendent 'c(lI1'oborationor verification 'of:' the 
heresay(/facts. Further, the Chief of Staff-failM 
to weigh, the evidence' and determine probable 
cause. 'The courtalsciheld that the cireumstllnces 
did not demand"immediate action to prevent the 
removal or destruction"of the drugs. Accordingly, 
the findings of guilty' of the charge arid its 
specificationS' \ve~e 'set aside and the charges 
weredismisselik~0pinion b~.Krieger, J., in which 
Rouillard, 'J i, nconctirrea;) 

(i. PM ct:JCNi1)"art;"',3l) FaUure To Give 
Mif'anda Wmitllngs; Rel'lllE!ted, Statements· Inadm~ 
'Slble.Uniled··Sttttes"v'(' MJIler, CM 421790, 12 
Jun. 1970. CohVictiblfi!":'at!empted' • robbery, atc 
tempted larreny;' !I'SaiitiIV)':CSrts; 80, 122,. 128) 
contrary to his'pfeasI1S~i\tence: BCD, TF; 7 yrs 
CHL; red"E-!' j' '·;·cc,,· 

On 18 Mar:' '1 ~6911(~(iSM' was questioned 
by an agent dftlle"eIa!d At"thaftime' accused 
Was advised of' his ;~)i'u1ider\~rtlCle 31 and 
of his right' to . cOuhs8f!IAdtius~(r ejcerdsed his 
right to Counse.I;' ~~Ct. s~~lfl~rl'ilel. was,' ~p~irited 
to represent hlm.'t'ilfli~'~ihat'atle¥lloon,' accused 
wfis'placed in I' a'Urtl!tip(~tiItI h~lldouiisel 'pre­
sent. Thereaft'llr, he'Was:'.~IIt't~~0'B~ilI\l!ltiler 
@In·agent. fl.'!' lhisJ'.rlliil, a&!~~af" W!i'S> ntW"li'ilc 
Vlsll<! of his righ~; 'fou tleil1l8ljpilli'tl'''III~,lrit~t'; ,tt> 
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terminate the interview. After spending' the 
evening iri the post stockllde accused was allain 
questioned ~nd, after being adviS'ed of his rights, 
accused did' not Ask fof counsel ahd made an 
inculpatory statement: Accused's attorney was' in 
the CID office during this later questioning, but 
no attempt was made to contact him. The 
court held that while failure to deal directly 
with defense counsel is not reversible 'error per 
se, on the facts of this case the procedure 
could not be sanctioned.' Unit~d States V, .Estep, 
19 U:S;C.M.A. 201, '''41' C:M.R.· '201 (1970). 
Accordingly., the' findings ,oJ) "guilty !,Of tw@.,ofthe 
Ch~rges were set aside. (Fe~;; CUtiam) " 

7. (140, MCM) ,Wl1tten'''S ... ement' Taken 
Without Proper Warnlllgs'1luIdlilWble_ . "tfnlted 
States v; Klug,' CM 421273,9 S~p.'i t970;Con­
viction: desertion (art. 85), cOntr~ry 1bhis plea. 
Sentence: DO, 3 yrs CHL, TF;Jred'.,toE-l. Ac­
cused, during training for servide" iri' Vietnam, 
failed to return to his unit f@lIowlng· his author­
iZed leave. Instead, he traveled !o'Rome, Italy, 
,where his parents resided. His unit·· proceeded 
to Vietnam without him, and accused remained 
in Europe for two years, at' which time he 
sUfrendered at the American Embassy in Paris. 
IUpon his arrival in the United 'states, he wlis 
tlIkell; into custody by a Lieutenant F; Accused 
then 'began distributing copies oHI document to 
new~en. Ueutenant F requested land Was given 
a.,'copy,"ofdthe: dOcument Thisdodument was 
adniitted "~jntliY,J;evililence' at . triaL. Lieutenant F 
ackrlQWIIl'lg~d::~hatJhe had not informed'accused 
of ;l!.ishattieXe" ai, Irights.' The docuri'lent iri ques­
tion Yflls,. a..IJ.statementl@f,'.accused. pertinent. to 
thCil;[is$'Ues~df thei,case •.. ·• . 
. 1;1lha;:;l!tIii~li" eiting""Ul\ited· States v. Arnett, 
~::Cl)M.l\i) -""'-'(ACMR 26 Ma!y:1:~mr,' di­
gestlldd70'O JAI:.;S 12):lh~id thaHhe·:(ljovernlileilt 
had'notlsatisfiedhisl.burden of ,estal!lilslling Ihat 
accusel!tl$1 statement was' dlot' obtatnlYd,i 8s:!.,a II re­
sult O(la" '¢usttJdiaL interrogation, "t1nae¢ll1mpanied 
by··the',recjuisitewal'llings, ': ":"!!;"". l"Y,'''" 

Ac.50rdingly; . the' 'collr!' 'iiffl\'ll'ied"~he fiJdser : of­
fenseof al!lsence .withoutiiumlMlllYf,"sntl·/took'llIto 
conslde~ati(ln'· the"'erroneIilUSI.~iltllera~l!)n by; the 
Ctlul't-nlantial\urilimite1!irfl~l al'JProp~late' 'Inslmac 
dOlls' liefOre .fmdh(gl~e:ilcl~ .. slm'ientl\!fg~' :'of i an, act 
cifJuncMrgedmi~ndWi:>jt!:lfleo(ed: \in the' state­
rtli:lft\;: 'FlIe :8errtetf¢~ Wti~. ~lfclasge'sslltVt0j:\l'(j"idd 

tp ... 



for I) pp" J ,yr,gIb ,TF, al).d red 1;.1, lOpini~n 
byQ>I\il).s, ,J"" il). whiRIJ<;halk, ~"., .and F~lawn, 
J"CQI).~I!~.~;) '. ," ,'" , ' " , ' , 
, 8.,(88 MCM) Sent~l).~ ~xce!!de4 ~Imlts W 

~\lIl;!IIl ,,' ~eelllel).t. CJnited,~ta'!f1s v.Addair, 
CM If.,Z,tp8p, 31 A\I~d 970 .. Conviction: larceny 
(lIrk.lf,I.),}n, acc{)rd:,Ylith ,his plea. Sentence; 
<;li,sl\liiill\ll,! 11':,2 Y;rS c;:HL. Due to an errqr, a 
re\lea~i!!g 01). the, ~ent'fnct) was ordered by the 
cony,e!li!lgauthority, Th'f.repearin~ resulted 111, ,8 
sell,~l).ce"ofdismissal; payment to the, Up:ite~ 
SU\~es of, a fine, of $1,700, ,and C\ll\fil).~ment at 
hars!" Jabor until the fine was paid, not t(), ,e:l(; 
cet)d one year. 

The pretrial ,agreement pr.C':~.~;;~;ti!!cli; 
proval of any confinement. 
convening authority aPllrovecl,only· 
anll ,the fine. }Iowe,vef", 
fine,' shquld hllve beel). 
:r,\le Jme ' , , ' 
tjJ.e!Unit~d 
cp\lept i~, ,', :'aftJ~;i ,G 
A' f9qeitllre , is, ,G:IIlllcic( 
du~(is ' 
pay IInIl 
feiture 
was ordered , 
cluded a' puniti:V,e 
net'result 
anY1'ay' 
the fille' 
forfeiture. ,SltlC6!liII!fe 

sense; 
itlran a 
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illegible signature did not meet ~he Government's 
burden of authentication': Further, the extract 
showed ,t\lat two officers porpOrt~ to sign, the 
o~iginal ,mornipg" report on the same day as 
"Commanding qfficer." The court stated thanhis 
lead to a logi¢al conclusion that the extract eapy 
thereof lacked authenticity. 

The court also noted several other, irr"gular­
itiesin the trial., The detailed trial counsel and 
defense counsel were changed on the day'of 
trial,althoul!lJ, ;tjlere was evidence that the, of­
t'icersfinal)y ,de\ailed had acted ill the case 
~,me m~ntlJs previ<>jlsly. The court stated that 
the convening order should have reflected the 
change as.soon as possible. Finally, the staff 
judge' advocate's post-tdal review' in the "clem­
ency" section, did not contain di~cussians of the 
fcillowil).g: (a) civilian background, (b) military 
record, (c) evidence in extenuation and 'mitiga­
tion, (d) post-trial interview, (e), prospects for 
r<bhabilitaiion, (f) ,accused's rebuttal, and (g) 
appropriateness of sentenCe. ' 

Due ,to, 'the er~ors in, the morning report the 
findings of gUilty of one specification, wete ,~et 
aside and the charge dismissed. Another unauthor­
IUd absence was reduced to a one dayabsertce. 
The, remairiitlg, findings of gulIty, wer affirl'ned. 
The ,sentence Wll8 reassessed to l?rovide. fai" a 
BCJ), 'TF and 6 mos c;:HL. (Opin'ion bt!'let!i~ 
row, J.) " ',,'" .,! ' 

Taylor, J., a1id Kelso, S.J.,' con911rring,'IHs­
agre~ as to the deficidicy of' tlie, staff 'jll~se 
'adVoCate's review. '1'heystat~d that airly")1 
"temporary ,20r me"was, avldiable,' an'al;clf§ell'$ 
rebuttafsection Wa'sl'rot'a'pplicabl~;'and(t!nlt'~he 
other, subjec(s were :~decjiia{elf,it'i'siffi~sea)dlt!te 
~evieW. Th~ ,faci t1i,at th~Y.;,app~~t~\11~t9~~~r 
ijl~nthe c1emenc~ paragraph~as~~?t;,~~!ff~~l' 
m;, TJAG AerIONS UNDER 'AiR'llICI.:lIl'q,69, 

UCMJ'~ ~:'l" i ':ltd,'!:'';·" 'J~!.~'krl:-, 

1.' 191IrCoriVict!onsef'aSid~ 1)~I!t'c,jlltMotl0tWt 

I, ac\<.c;4 , jl!,',ris,(Ii, ctiqn pv!'!, ~',' *~ ~~tl$~;J~g~he ,~wa,s 
less, t~~p 16:years(\l~!;~g~ \V1m1i"I~% P~\\!~~, 
~q>rnmittw . the" \l,\le~e4 CJ'if\l}}sq~n~n~) O!h~ih$ '!1\11l 
9f

,', ,tr,i,',~,I, JAQVMl9M," ,,,19, '~,',', 1y~,',f~~JI;!},J:l~~' J!,lll,ln(#d. 
",In ia 'if 192'7. ,,!glilne~a';,.tQ,Otlr.lrl1lilrW!ljr' II~fiW"\!~,S 
idehiW' ',althOUghd\e,C\l$#~I;Wil"li~\r:ll.~,' '~~m, I~f 
age Wilen heeri1isted. cf{isl'1!~~W!iIi'f:y~jll 
I~»,t: il~ h~n~pu~~"W:S5We,.]~ft~,~fjf,!i\~~~.age 
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and deserted the service after his 16th birth­
date. Thus, this accused was constructively en­
listed and he was subject to Court-martial 
jurisdiction. See: HoskinsV. Pell' 239 F279 
(1917), citing U.s. Revised Statutes Section 1118. 
In this connection, however, it should be noted 
that it was not until 10 August 1956 that the 
minimum enlistment age was raised from 16 to 
17 years of age. See 10 USC 8256. JAGVJ 
GCM 1970/880. 

1. Evidence held to be insufficient to sus­
tain findings by exceptions and substitutions of 
an assault. Sentence reassessed ori remaining 
finding of guilty. JAdVJSPCM 1970/892. 

3. Wrongful possession, of marihuana set 
aside since no evideJ1ce other than a labofllfory 
report, inadmissible hearsay evidence, was int!0-
duced to establish identity of substance involved. 
JAGVJ SUMCM'1970/999. 

4. Sentence reassessed since the court mem­
bers cross-examined the accused as to his un, 
sworn statement made in extenuation and miti­
gation. See U.S. v. Wells, 13 USCMA 627, 33 
CMR 159 (1963). 

S. Conviction set aside sinc,e the convening 
authority failed to approve and order the sen­
tence executed, allxlit the Summary Court, Mar­
tial Orr;ier reflected that he had done so. J10¥' 
SUMCM 1970/1076. , ,"" 

6. A spec.ification ~~lpb, ~1!eg~s;.))H~t~Va 
lawfu,l regulatiOn,," t,~",)y!,t:,' J,~el,q(J)1~!'l \9, "~~"b l'~),ae. 
oa, en~ un, der "M,t,.I

C
,I,e,', .',;,9,,,7

f
,'I),,, JJAl:, 95, ",I!">~b~IJml~ allege the regulation; v'il'l!l:t~!)\)W ,3 ," Ii ,7 

regulation, anC\,'~in~r'~~\'m!'1. "'~j~<'l, ' ~' 
ofdthe Are~lla~,l,,,C1l9~(i'2',W)'~,,"~,,,~:,n JI'J,',.: '1~~(ll{ J<. 'I', J~~ 
un errtlc \l.,,. " ,,q<'lq ttl! """~7if us{~,!I~., 
Additionl\lIY':,1~e"lpt!l~i~f;:~f ',;~'::\W,,~t"J~\i~Vi> 
instruct on the raiseC\"lssulv ot lI1toxicatlon With 
respect to 'the H\\llllfllUllbSS"',iillegliid 'in another 
charge. TJAGreassessed sentence on remaining 
findings of guilty.iJj\\Gy,J $~CM' ,,1969/949. 

7. Senten&ltti' retlu¢tlbnsetaside sirice it 
appears that the' m~fu6lirs of the "olltt were 
not aware of"an(f''''W1!ji~, liot'irtstructed' Ort the 
automatic redudtioll'f6"paY' g;.Jd~'E-l upon ap­
proval of a sentimC~I"Whibl\1~iin~)l!ded hard labor 
'without. confineml!nt:Arttel~$8dij!:WCll\llJ. 'J\I\.GVJ 
:SPCM 1970/992: i+' f",';, ' " 

!"S. The failure of tbedoutP'fo'!ha~~ 'ahd 
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entet 'findings as ,to a specification resulted in 
thecilri'.'ictionbeing set aside. TJAG reassessed 
sentence on remaining findings of guilty. JAGVJ 
SPCM 1970/987. 

9. A specification held not to state an of­
fense, since rio date' is alleged as to when 'the 
offense, was cOmmitted and'the'!lllegation which 
merely' states' 'that the '''accuse'dwasderelict in 
the perfOi'rhallceof yotlr"ciiitieg,' ill that you 
failed to properly 'p~eparS 'youh~I{' for 'guard as 
it was yoUr duty 'tb do!' heIClUit6"''he''toO'vague 
and unceriain in that it filils" U)' alhlge in any 
manner how the' accused failed' 'toprope~ly 
prepare for guard. The evidence showed that he 
was not fully knowledgeable as to the "Chain 
of Command." Conviction set aside. JAGVJ 
SUMCM 1970/1082. 

10. Two more convictions were set aside 
since the detailed trial counsel was' a qualified 
lawyer in the sense of Article 27b While no 
member of the detailed~efense was a qualified 
lawyer in the sense of Article' 27b: ' This error 
is jurisdictional and thus the courts' were 'illegally 
constituted, and the fact that inlfividuhl counsel, 
either military or civilian, was 'a'lii~\!r 'dId not 
cure the error. JAOVJ SPCM 1970A,@H'; 1'9170/ 
1037: """ i, ',"", "i", '," 

~t~~a~h~~:~j~:~4~~~~¥~~::tr~c:~d 
!'If \W\lJ )!\S)f1I\WJ;!We!llM~!I;lrIlOI, ;plt\lsent duX·. 

~,,'i,~~~,,','~R,t~,,1WJi,', ,',a, q~",f,!~,,~,~~l~,' ,"~ "~~J1v,eJ1l,'n, g, author, ity 
a,9. }\\lJilll't:!in~I!ll!Il,~mat~:d recor.d,J}aGVJ SPCM 
r~'.WS~4i\il; I·,,,. "', 

J)?~:"'~,~pecih~~t~~n Whibh all'ege. that the 
~¢Ci~s~cl\vas ilisiespebtfh(' in: language toward a~ 
absent warrant officer hllid not to stale an of­
fense even though the !Dffense waSiaid under 
Article j 34,' since' kticle' '91pr,eempts ,the 
field in this area, and'p~ragraph'f'OO.i MCM 
1969, limits the application of 'thMbffei(se to 
language\vithin the 'si~hto'T h'ea~In'g:' of the 
warrant ,offlci:,r. Additionally thl60nWffih'g"~uthor­
ity flliled'tb ord~r ihe ;sUs)\>e)!-aeCiLJip&1iri0h< df the 
sentenqe "i~t<:l ; ex.e¢uti~~!,tll'~.)'l; ,n!t~tirig the 
effectiv¢nllsSi ' of thijt'\\W!i\iti6)i\"((I!~ ;;tlj.~',sentenoe. 
Article, ~7'ce~, UCMJ; l\PlIl.l\Glii;fi~jj)!reassessmeht 
for, the remaIning'; ;rtttd~Glf{!!l"iltyl, 'limits the 
sentence ,t"li ihe' ;s#s~~n~eljil 'pbniol\; J AGV J 
StIMeM1'97b/99'7, ;i~F<;;' " 



13. 'AWOL conviction: set a~ide since the 
President 'of the court.mar-tialerred in failing 
to inS.truct on Olis1~ke, ,Q,f fa\<tl an jss\le rea­
S0\\ao1y raise" by the e~idel!~.~, T.he accused 
te~tifi_¢ that he had been. previously djscharged 
beCause of a lung oondition.· lte . reenlisted .and 
the c;ondition recurred; he believed he was not 
,to. rewrt. to his duty station from the. nospital 
lIS! he "was. told by a medical officer.t() wajtat 
)tom,?·" f()r a medical discharge. JAGVJ SPCM 
gl7q/?8~. 

. '14.. Con:viction set aside since in·a case .trcie.d 
after·.7 April 19.69 the recor<;l of trial!, ,failed 
to· evel;\indicate that the accused was ,ad\!ised .• of 
his Article 38(b) rights tOCOII(lsel,·. :an~l nis 
understamling thereof, as requifedby .. t).S,,·.y. 
Qonohew,.18 USCMAI49, ~~. cMR,,14-9 (1969). 
lAOVJ SPCM 1970/959. -));:i, 

15. Conviction set aside sil'itb 'based on 
psychiatric evaluations a reas<l>naple doubt exists 
as to" .the accused IsjHabili~''I'l!&iI'<ili~tlngUish tight 
from wrong .. and·:'to·.lilldhei1e ltjill~~n6"llight at the 
time .. of th: offMl~ ~~!;4~gtb,N~, Capacity to 

~a.rl1c.lpa.te. m. tn.e. prop. eedl\l~.n.~ .. \\.ll~ .. st him at the 
11m", of tf1al.~A<il}(J11~~f'1.} 97QJ984. 

16: ConvictiQn s~Casm:e'~ce" in a trial after 
7 April 1969 the r&lord of trial·i\\iled: t6 even 
indicate accused was aqv,j~.ed~tW1u)::Atlicle 38(b) 
rights to oounsel; ad~iti6naUy, IW' accused was 

. trie~by a military judgealdri~,and there is no 
request, in wi'iting,f6r trilil' b~\tmtHtary judge 
alo'tle; neith'er does the' reciltd ~N'il'iftF reflect 
thl!t' the military judgeadvis~diim6. accused' of 
the rights which he wouldj6re~<t'!\!)Y requesting 
trlid "by military judge alone:. 'VJ~@W : SPCM 
19'1(!)/1009.·· 'Mn«. 
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18. The Memorandum allegedly violated states 
that nO''intoxicating beverage' or nonintoxicating 
malt 'beverage will be permitted or consumed 
in enlisted barracks; the same officer who issued 
that Memorandllmina DF issued prior to the 
alleged offense herein stated that all personnel 
would bernade'fallliliar with the Memorandum 
which "prohibits·, introduction or oonsumption: of 
intoxicants or 'malt· beverages in the barracks 
area." The Summary Court Martial made Special 
Findings of Fact; as follows: "Guilty of posses­
sion, although did not consume or introduce 
beer into barracks" , Convicaon of "having two 
(2) cans of beer in" the billets" set aside since 
the findings of guilty are not supportable. JAGVJ 
SUMCM 1970/895. 

19. AWOL oonviction set aside' since at a 
rehearing the prosecution failed to establish by 
admissible evidence the inception of the accused's 
absence, The extract oopy of the morning re­
port which was introduced to establish the 
inception of the AWOL was the same extract 
which' was held by the oonvening authority to 
have been erroneously ,received in evidence at 
the original trial' and was the basis for ordering 
the rehearing. JAGVJ SPCM 1970/946. 

20. A specification which alleges a derelic­
tion of duty by willfully failing to remain on 
his post as a sentinel on or about 1745 hours, 
resulted in a oonviction by excepting tne ~ord 
"willfully" and substituting the wQrcl "negligently1J 
which is held not to be, supportable by. e",idenee 
which clearly shows tnat theaccusecl's dQur •. of 
duty as a guard was ·not to.,.oommenGe .until 
1800 nours. Upon ·reassessment "of./sentence, 
TJAG held tne ... apprQ¥ed. sentence. tQI'i ~.ei' apr 
propriate for remaining 'findings of .gu\lty,,·.JA(iiJ'M'J 
SPCM .)970/10088. ; '"U, • :'" 

21. Forfeitures 0(,$1 0(i);0(i) ,per.lIlunllli·'heldrltb 
be in excess of two-thircls~ay 'peri:month, iliince 
accused' was reduced"to ·the:,·gt<alile ')fi)~"'PrWate 
E-Iand he had . less than two, yeacliil1l'ri~p)sell; -
vice. FQrfeitures· reduced"tQ" ,$812;;()(j),:1 !)ilft¥i1Pl1t 
month. JAGVJ SPCM 1970/1096.. '. .' 

22. ,. Conviction, set asiC1~sr~be-'I~~#o(;ithe 
'four') 'n\embersof the. C'Ou~t . ,*eiieo'alId'liJl,f/'a¥fur 
lirrai~i/iiie'n:~ bUt'pHdr tb ttie'i;bwwy 'clifR· ~~.aJIH 
werli'r/o("Swo'ttl until iaftetf.'th~\I:~I~~~'i\!)Hi.,ana 
dclf7It~~: ;htd: i tites~~~:f~is:;ha,¥ef)~lf~ .. !!~~r}i(1P(lti. 
strllct10l1S" on 'filldm~s, 1%~&f':1I'/C!:'1~h ~oj~ «Jurls-



<l.i~~iopal:.See: ! US "I<e~d.all, 17 US,CMA .. , ~61, 
3~ CM~. ~S9, (.l96~); !CjtU)g, U~, ""Robmson, 
PUSCM1'674, 3~ CMR 496 (1963). JApyJ 
Sl>CM 1970/lQ?7. . ".' 
, .'~. Convj~tiop of. being qisrespectfu[: in lan­
guage, to his allperior NCO set aside; the;> NCO 
was. not, !lccused'ssuperior NCO since the NCO 
was.in a .. different sel'\lice. (Navy) and WaS, not 
in accused's chain c;>f. command. (See Paras l.<:iS, 
170a, MCM 1969); conviction of resisting apPf¢l­
hension set aside since the accused reas0nali!ly 
but e~r<;ne0usly Jlelieved thaI the. persops whc;> 
attempted, to apprehend him were.n.ot empo.wer­
ed to do. so; accllsed:s gllilty pleas as . to (l1ese 
charges held t,o be improvident. Sen~e.nc¢ ·r.Cl­
assessed on remaining findings of g\lilty. J~GW 
SPCM 1970(~098, 

24. Con\liction. of indecent exposure • set 8sille 
since. the competent, evidence was insufficielW.to 
support the. finllings; .the accused was effe.eJiYi:lly 
denied .avaluable and. material witneSS,,·,·a JpsM­
chiatrist, who ,could testify as to accuseli,,sqll\lIl1-
tal .condition;., and a Military ,Police." ~e.POI¢, 
inallmissible hearsay, was considerecl ·l>y,,,tb.e 
Summary Court. JAGVJ SUMCM 19~P/;lU5. 
IV. MISCELLANEOUS MILITARY Jt]Slfl((JE 

.1; MUitary Judge MeinorandumNumb6\1t·61 
Wearing of Judicial Robes" "!. ",.' 

... ', , .,', ,':!' 4 ,"( f r 

L As military judges you are aware Ulll~·the 
wearing' of judicial robes was authotl:te(lhby 
Para 4-9, AR67();'S"'and. that during thei:.p:~~t 
year certain :military. judges have been:',;w~r1\tg 
them. The· consistent favorable· reaction rec~i,tcltl 
as a result-· of 'this> practice has, prompted Tf~ 
to require that al(' militavy. 'judges' weaf\ jl1Q1M~1 
robes.·exclilpt''VIlhere·,lhe')\Fea·Military .Julilgtlli)ll!lY 
determine it to be impractical (e.g. VietnaM~:~a 
Thailand), By, 'sClP.arate: . eommunication; he(lb,a,s 
made his: desires ,IQI.OWl): il)ln .. this" matter:;: tQ.iJ~ 
staff. judgead"l?cates and,. r~uestell .lhatmoll 
generaJand.speoial C<il.l,Itt-martial .conveningll111 
thOrities. be'so;advJ&ed .•.. :. . '.i·::JJ1~ 

;, , ,," ":;/ " . . diil(~tn 
; 2.. ,"fiWnJhp 9~l\r.: future, ,this npffict:;:~i1I 

.iti~frib»t~:; ~ob,,~: .'.~ \q,911e, mjlitaq j)lga~~:;mh~1p 
ppt hl\v~0ll:e.1ly:\\i\a~I\\· ,~ ~Hffifl~l!.~ l).WX\~c'iI! 
i~ ~!m\I\ll.\e9.,! tOdyo\l'i~or l:Ij~\l 19.f.\t~el(,w:~\l\W 
J!ldges 'Il()t. ia~~!lln\l9,Jo, ~"l): J.l,~,Af1l)x::I uw,~!II!iYJ 
']:r" pr9per13 qp;wliJ;l)FN t~~ ,ffI!?~ .. lIe Iia\\~!i~i~\, 

10 

dark tie and dark trollsers should. be worn with 
• """ l: ,,' .. 

It. 

3. DA Form 1O~233 Hand ReCeipt, should be 
executed and reillriied to"the Chief, Trial Judi­
ciary immediately"upon receipt of your indivii:lual 
robe. JAO\! A, I 0':(;1970. . 

2. Enlisted 'Personnel In 'Grade Of E-7 No 
Longer Subject To ArtiCle 15 Reduction. The 
ndoptioli by the Army of a centralized system 
for promoting personnel to the grade of 'E7 has 
,made necessary a change to Chapter 7, AR 
600-200. Such promotions will now be. aCC0m­
'plished in the same . manner as provided for 
grades E8 andE9. Consequently'; . enlisted per' 
sonne1 in the grade of E7 are no longer sub­
ject to reduction under Article IS, UCMJ. The 
effective date for adoption·: of this change' [s 
1 October 1970; 

3. Monthly Average Court-Martial Rates i" 

"·PerlOOO Average.·Strength ',(1(." 
April-June 197.0 '0 '!<i,i! 



Non-JudlclBl Punishment' 
Monthly' Average And' Quarterly 

Rates Per 1000 Average Strength 
April-June 1970 

ARMY-WIDE 
CONUS' (Excluding 

ARADCOM) 
MDW 
First US Army 
Third US Army 
Fourth US Army 
Fifth 'l)S Army 
Sixth US Army 
USARADCOM 

OVERSEAS 
USA, Alaska 
USA Forces So. 

Cmd 
USAREUR 
Pacific Area 

Monthly , Quarterly 
Average Rates Rates 

18.78 

20.68 
3.62 

18.Q7 
20.42 
19.98 " 
19.47 
30.78 
11.30 , 
1<\.77 

,18.6<\ 

1.41 
15.17 

, 17.51 

56.33 

62.()3 

'!~:~b 
<\1,.26 
$9.94 
58.41 

,92.34 
,,33.90 
50.31 
55.97 

4.22 
45.51 
52.53 

Note: Above figures ,represent geographical areas 
under the juri~iction of th~ commands apd, are 
based on average number, of personnel on dut}! 
within those areas, excepting ARAPCOM ,per­
sonnel. 

V.MaITARY AFFAIRS OP'l'N1I(,)NiS' 

"GNon-Jludicial J>unishrJie~ml~C;~~"~r'~" t:.; 
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question was derivec) from a Military Justice 
Division opinion whicii was substartdally over­
ruled by that office in JAGJ 1970/7534,16 
Apr. 70. The' more re~ent opinion concludes 
that the prO\iisional unit Commander 'rimy impose 
reduction as punishment in certain circumstances. 
Accordingly.. to the extent that JAGA 19691 
4726, supra; is inconsisteht with the Military 
Justice Division Opinion, it should no longer 
be followed. JAGA 1970/4222, 25 Jun. 1970. 

2. (Posts, Bases, and Other Installations 29) 
Commanding Genercl May Not 'Provide tor 
Automatic Suspension of Drlvirig Privileges' for 
Mere Appreherislon. A staff judge advocate re­
quested ail opinion as to the 8.uthoi"ityof the 
CommandiilgGeneral of a post, by IOcalregu­
lation, to pr<!"lde for the automatic sus~~nsiori 
of motor vehicle operating privileges upon' ap­
prehension for' a moving traffic violation on 
post, regardlesS of 'prior driving record and re­
gardless of' firial' disposition of the case. The 
Judge Advocate' General Stated that the provision 
is improper insCJfar as it is' inconSistent with 
AR 1~:5'(.fODeC1~62), 'whiCh 'prescribes 'when 
tJi¥ d~i"ing'prMI~ge'may ber~voke~ or suspend" 
ed. AR 190·5, supra, reqUires, 10 part, the 
assessment df jioints and calls for suspension 
orily if iliat offense or that offense plus' points 
assessed for earlier offenses, totals 12 or more. 
Iil" the 'case 'iofa serioUS offense; which calls 
for the assessment of 12 points, it would be 
proper for the commander to take 'summary ac­
tion against the' alleged offender,. Driving privi­
leges may also be: suspended' in, the caSe of a 
serious offense, pending dispositiort, of "'fhe 
charges, or for repeated violations, involvement 
in an accident resulting fromunsafe,'dti~ingI6r 
wnen the offender has committed, a 'yJQIlltjonl of 
the type for. which ,civilian" authoritie$(i lW()Wc) 
normally "revoke, or sU,spenc) , a, dri¥Qr!s"JieeJ;Wf!. 
JAGA 1970/415,7, 9,.lul. J,970." >',"'}""'" 

'3. (EnliSted ,Men' 73) "T1ih~"iSpt\nt:',1flfld\lu 
Conflllement' Milf Not AlI!i!tIIll" ,uilTili\lj(ltilWt 
After 'ETS,'A'rhan' enlistedln"'!We iAlrmy,16n i '1H 
JM' 1963' f6r' 'tliree years:" .,re"IWKfJJIYI·ll'silial?by 
ciVi,I" lIuthbrities ',While on '1I!RV\!lrjfrt IlflflA, ',\S\f1!19'63', 
tried aild corivic'fM" (!jf! "i1\\1¥de1ll'" l!rlHfi(!~#~n&e\:l 
to,'; 'nfe i ilhi~~i~\l\i:i~nE' bM,', 1ll611", '}811qiil:"W.' s~, ~. :~, ~e'aUjdiati1:l1 'i$etna~id~!,1'lf1f~ l;>.bHIY~I~ri'ill~ ?w~ 
released I, frorW' '~\\ll1i~1\ Jcli~fOa'r dil"'~ 'Wpr' t l:j70 
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and retumtld to military contrQI. voluntaril.y op 
10 Apr 1.970 .. An opillion was. rj:quested by 
TAG as to. whe\her the time spent in. civil. 
conf\n~ment from 15 Apr 1963 to 3 Apr 1970 
w~s time lost within the"meaning of 10 U.S.C. 972. . . . . .. 

The Judge Ad"ocate Genllral opine<i\ .that 
there was sufficient e"idence upon which tob!ls~ 
an administrative determination that the enlistecl 
man was absent without leave from 19 Apr 
1963 .to 10 Apr 1970. However, as a me!pber 
may not .accrue time .lost after theexpir!\tion 
of his period of serv,ice, only that perio(:frRlP 
19 Apr 1963 to .30 Jan 1966 may pe ass~s~~p 
as time lost., It was further . stated that at .!~<l 
absence was occasioned. by the, memb.er'~. RWlJ 
misconduct it would not be excj1sed as unl)l:'Ri9,; 
able UP pan.!. n,AR. 630·10 (Change l'I.'jl.p, 
3 . Oct. 1969) .. The member may begil:'~n,a 
waiver of time lQs!. UP . para. 2·3, ARi~~5~~~ 
(15 Jul 1966) to be <!ischarged at. tliis. f'nI!\1 
and he .couldPe eligible. to f\,enlist if he)V<;r,~ 
otherwise qualified and was given such a~w[ver, 
Finally, it was noted .. that there was no ;prohi1i>ic 
tionag.ainstdischargi1)g a member for tl)~ .CQ1lT 
venience . of .the . .Qo,vemment UP Para. 5·3, AR 
635·200 (15 Jul 1966), whil.e the Fonvict,joll.~M 
civil. authorities was pending appeal. JAGAJ97ql 
4230, 26 Jun 19'10.. . . . . ' 

4. ,Dissent .\1111,1], the I~Qwers, of Post .Com, 
manders 

Three recent deeisioJ)S.j;)y.Ftlderal courts in 
Kiiskila v. Nichol~".yahr v .. Resor, a.nd /)(lsh v. 
Commanqing G,en'lr;a/' haye . faP reaching.' hnpli. 
cations for ,tile ro\!itary.,.;SI'!1i¥ice and .should,.be 
coIlSidered ill; c9nn~ti0n i,wi~, future, decisiOnS 
in thedissentar~a<"." ....... . 

In Kiisklla; v(Wleho/s, ~·F. 2d -"'-(7th 
Oir., 1970); tWe €ommatl'ding.i.((j)U\cer, 'Fort Sheri· 
dan; 'biuted'a iciviliahnel'll~l1ilyee o~<a'credi't union 
located on his po~~ 'ftiomiJ$ntbDili~! Fort 'Shetidliti·. 
The nlaintift .had.,~Fn (lI~ti"'eAn !\llti""ari~ctivities 
pfC pQst, .hal;t 0"!t~1\9, Ij,,~ickl~tly\tohl\ll ql'f:P0st 
anti: Vietnllll) ·war., rll;l,lYI' itl'!:> lWi"Rffjye~, ie/uring ,8 
5~su~L .co~ye~§ljriO~" aM,,1;If.d~,~f11~~Opp~d dr!"!· 
mg pntpF!i>\'I,~\I'1l'jg,~JlIl~t!\i!~'I\I,!1S!l1,~mPllntpf 
;lIII .. ,ti'Vietnam .. " .• w.· ~ .. :;.il.:I~~a!.,l!reI1~~i~. h'ill":;. ~,9?.,m . 
. tR! .. .. e ... se t ... (I.C .. t~'\h.,eil,¢9 .. Ill. it\ ... ~JI, tler,~~. ~~l(!.H .. de ... rtil.t~~ lY1i~sKiiski'a .• ~"Illlid ,"nf\emRt;iV?i<YSf!I~l!~ ~iIJi!~ 
I~ljtlets 0/1 Fort· Sll.e~i4l!n 1!l;ilf!AAl.tliR!h)0'(6!l.l;!~Ji,l 

P0st regulation, a/ld, that her, literature would 
prejudi~. good ord~r Imd disciplin,e and disrupt 
his mission. 

Although plaintiff was initially unsuccessful, 
the Court of Appeals for the Seventh Circuit 
reversed the decision of the lower court and 
ordered her admitted to Fort Sheridan. The 

. court determined that her righJ" t09PpQse the 
Vietnam war and join organiza\iQ,ilL to achieve 
that goal was 'protected by the' First· ~eridment. 
While. the court· was willing to wejgh, the com· 
peting interests of the plaintiff~~d ,the Army, 
it fourid no independent evidente. t\).llt. 'plaintiffs 
pre~ence on post would endan&~{ rP~Ja..y disci· 
pli/le or that s~e }nte~dedt?,: ~lS~i~1,It.e .~er 
lelltlets on P0st lh YlOlatlon of'.tij~:!9Ca'll.eS:Ula­
tion. The court refused tQ90ffslder 1I1e cOm· 
mander's affidavit and testimony as ~t()'his .rea· 
sons for excluding Miss Kiiskila fl~~tfse it be­
lieved those reasons were tod' sUbjective and 
sNculative. ,,' 

Vjl~r v. Resor, -- F. 2d """"':':'(4Th Cir., 
197b), involved an attempt by way 'of "a pre· 
Illiiillaty"itljunction to enjoin the COllll1iariding 
G'enJfilJ; XV'In Airborne Corps and'F6~i;Brdgg; 
frotrl :¥~f~~il1~ topermitplaintiffs,wHb Were 
sordief~ 'sta\l6ried at F0rt Bragg, from'distribute 
bIg four " bditions of "Bragg Briefs" on Fort 

;:~Ai~~'}}.~1~~~~d:~~~n:Ju~:~~~ 
rI)$~!m&~e~?~N?,I), ,t~\ll t*.7 contetlts .of the pub· 
licatt~iiS pt~sewtcll at t!le~t' ,dange~ to the loyalty, 
d~9~~lili'~7)'a~ff .H!~f:Jje:'.~f' :l~~. militarY" personnel 
~~ .. I1\*.)'!ka~: )'tH~).,~~~trict Court denied plain· 
11ft's ., all •. r~.llef, ap,~ thy;. (:ourt of Appeal~. f?r 
the FourthtircU)t affitmed, The. latter court 
6On:c1(ja~8'th~t"ihe"DrStdd Court had nOt ~bused 
its1)i~cS;;!\oti .. ,~he~!.it ;.d~~iect plai~tiff$, p~r~ivii~ 
nary relief, and, 10 brfect, approved *¥itty 
Regulation 210·10 and the local iriiplemeriliirig 
regulati6n .• ~owevet, itleftope~;la"fii1I/F'~I~b? 
on the' Speblfib' facts' ofthe)'casil,gmr~lI%Al!itll 

tM)')I!)istrietCourt ~~a~1cl:~' ~. ~:~~S~'~;~!f ()n the'injuncfion 'aIId' in 
"n'lIoo' Briefs"'were· 



them with a place to hold post-wide meetings 
at which various sutljects, including the war in 
Vietnam; would be discussed' and a petition to 
Congr~sscould', be drafted concerning, the war. 
The District Court upheld Army Regulation 
210-10, and the local regulation, concluded that 
the installation commander need not permit 
meetings which endangered good order, discipline, 
and morale, and determined that on the facts 
the commander properly refused to permit ,lillain­
tiffs' meeting. The Court of Appeals for the 
Fourth Circuit, afliirmed. 

While the facts ,of these. cases differ, they all 
clearly indicate that the Federal courts will 
recognize and honor the right of installation 
commanders to protect their commands by ex­
cluding persons, publications, or activities which 
will interfere with, their mission or el)danger 
the loyalty, discipline or morale of the military 
personnel on their post., It is equally clear, 
however, that commanders will bear the burden 
of convincing the courts that their determinations 
were not arbitrary ,and capricious. St~ff judge 
advocates must insure that they are able, to pre­
sent substan,tial' evidence that, ,at the time ,.o(t\l~ 
installation cOll\mallder's {¥et~nllirati6n) t~~' ,~x­
cluded person, object, i:;r ,~ctiy\!v I,W9ill~,;1~~~lb 
interfered with his 'riilsslbr\'lIBr 'ei\~h\'ri ~r~(r"the 
loyalty, discipline, or morale of :Mtl?'W26ji~, 
Generalized statements will not suffice, nor will 
personal distaste, or mere fanciful specUlation 
as to what may occur, as in Kiiskila. be ac­
cepted by the courts as evidence. JAGL-X, 12 
Oct. 70. 
VI. MISCELLANEOUS 

1. CLE Program On Defense Of Drug Cases. 
The Joint Committee on Continuing Legal Ed­
ucation of the American Law Institute and the 
American Bar Association will sponsor a pro­
gram on the defense of drug abuse cases which 
may be of interest to judge advocates. 

The program will be held tletween 12-14 
November in the New York Hilton in New 
York City. It will consist of presentation~ de­
scribing the medical properties of the drugs 
commonly used, sociological and physiological 
reasons for drug abuse, methods of drug iden­
tification, problems raised by search and sei­
zure, arrest, and other police activities, pretrial 
and trial' defense strategy, and arguments on , 
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sentencing. Marihuana offenses will be given 
special attention. 

The registration fee is $225 for the course 
is payable' to the' Joint Committee on Continu­
ing Legal Education, 4025 Chestnut Street, 
Philadelphia, Pennsylvania 19104. ' 

2. Valley Forge Patriots Award. Awards will 
be given this year for letters of not less than 
100 nor more than 500 words in length for 
members of the Armed Forces and Reserve 
Forces on the SUbject: Freedom-Privilege or 
Obligation. Entries should be submitted before 
1 November 1970 to Freedoms Foundation, 
Valley Forge, Pennsylvania 19481. Entries Should 
include name, rank, 'serial number, branch of 
service, unikaddress" h0me state address and 
zip code. 

3. Articles Of -Interest To Judge Advocates: 
Kent, Rights~iitained by the People Under the 
Ninth Amendment. 29' Fed. Bar J. 219 (1'970). 

4. AR's or IntereJI' 1'0 Judge Advocates. 
AR -1'5481$,' ~8· Aug. 19VO, Army Board,for 
Cor~ection' of Mil!tary RecOrds, effective 1 Oct. 
1970. This revision clarifies who may' make 
application for correction of records; release 
of classified material and official records; and 
provides for settlement of claims. 

5. DIstribution or The Advocate. The AdVO­
cate is now distributed directly by Defense Ap­
pellate Division. Thus they are now in a posi­
tion to make a direct mailing to any persons, 
civilian or military, who so request it. Names 
and addresses should be sent directly to the 
Defense Appellate Division, Headquarters, U.S. 
Army Judiciary, OTJAG, Department of the 
Army, Washington, D.C. 20310, on official let­
terhead. Due to diminishing supplies, it is in­
creasingly difficult to honor request for back 
copies of The Advocate. 

6. PLI Program On Representing The Ser­
viceman Under Military Law. The Practising 
Law Institute will present two institutes on 
"Representing The Service Man." The first will 
be held on 6-7 November at the Essex House 
in New York City, and the second from 11-12 
December at the St. Francis Hotel in San Fran­
cisco. Registration forms may be obtained from 
the Practising Law Institute, 1133 Avenue of 
the Americas, New York, N.Y. 10036. Fee is 
$75.00, 



7. Teaching" Positions' ,At Thti United 'Statlls 
Military Acade~y. Officers interested In ,a:ffeach­
ing position" which will become vacant during 
the summer ofd971 in the Departmentof.! .. aw, 
United Statel\i Military Academy, WestPoint, 
New York, ar~ :encouraged,· to ,(;()rrespond directly 
with Personnel, , ,Plans ,and, Training Office, 
OTJAG, ATTN: Captain Franks, Washillgtoll" 
D.C. 20310. 

ApplicatiCilns are limited to,. officers' in the 
grade of captain with·, a minimum of 12 to 24 
months' active duty,·service'. A position at USMA 
is a three-year,·srabli~dtour which ma¥ require 
the .officer to have to. extend his servioe obliga­
tion to meet .this, ,JIectJ.lirement. 

8. Graduate· Level·Clvil SchoolinllUnder, The 
Provisions Of AR ;350.,200. Officers interested 
in graduate·\lev~1 civiiJ.schooling .for,:Fisc~1 Year 
1972 should:,'(9nta.ctJ'ersonnel, Plans's!llil., 'Frailli­
ing ()ffiee\ 0'tJ:A;G,: A T1'N: Captain ; Fnmk8, 
Washing~n, I?q. 2Q,31Q., ,;,;., j, 

. Schooling ,).\IilL b!l·.Qf one, year's duration ant! 
should result in 1I,J.,L.M. degree in One ,oLlh~ 
following "fields ... 

a., Precurement Law 
, b. lnternatloniili, Law 
c. Criminal ,Law 
d.PatenfiLaW:' ,\ 
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:: The,' training .. , will. be fully· funded by. the 
'Government· and carries R,three,year service ob­
ligation. Applicants should meet ,theprer.equislte 
of ·the ·Advanced Class, a8 announced in 70-9 
JALS 15. Under ne circumstances 'isgtaduate 
level civil schooling considered ,<in lieu of the 
Advanced Course. 
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