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1 ‘OPINIONS OF THE U.S ?COURT OF MIL-
“» ITARY APPEALS. :
1. (82, MCM; TEMJ art’ 54) Reconstructed
Record ‘Of Trial Not" ‘Verbatim Within Meaning
Of “Article 54. Unifed “States v Weber, No.
23,172, 4 Sep, '1970. "Accused was tried by
general ~ court-martial for separate . counts of
wrongful possession of marihuana 'and ampheta-
mines, in violation of article 134. He ‘was found
guilty dnd sentenced to a. bad-conduct discharge,
confinement “at hard labor for twelve fnonths,
total: fdrfeitures, and reductlon Bt

At t#i4l ‘@ malfunction in'the recordmg equip-
fent ‘résulted in the omission of ‘a’ " substantial
po‘rtlon bf the proceedings. The -law officér
notéd’ fhat he*had corrected the ‘record “as” wéll
‘as T4t able” that most ‘of his instructions
were ‘omitted; but that he had- reconstruoted ‘the
omissions:” ''Fhe - reconstruction ™ ‘took ~ over six
‘monithg’: HoWever, 'thé law wofficér did authenti-

cate ' ithe prodecditigs - as va verbatim: record “of -

trial. *THhe 1CBUPE stated - that -the:facts: rebutted
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s “'G,‘ommunicntionshrelaﬁng ito*zthwqontents ‘and
.address «changes:should be:adtiressed: Yo The Judge
. Advocate Generalis;Solivolji I8 Army Charlottes-
ville, ‘Virginla 22901, :Coples-iofthe 'materials
digested :in . this. pathphlet : are:dattiayaildble: from
the ‘School. :This:pamphlet: mayisbeticitia: asi70+13
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the inference of verity imported: by the authen—
tication of :the :law officer, .and that the recon-
struction was “*‘not a- verbatim ‘transcript of :the
trial within the meaning of article 54.” This
was held to constitute reversible error,

The record -also: disclosed that numerous:‘in-
criminatory statements of accused were received
without proof of compliance with the warning
required' by United States v. Tempia, 16 U.S.C.
M.A. 629,.37.CM.R. 249 (1967). Due to ‘the
errors and the six months’ delay:-at the conven-
ing authority level, the court ordered:. the charge
and its specifications .dismissed. -(Per Curiam)

2. -(100c, MCM): Delay - In Review . Grounds
For Dismissal! Of Charges. United States v.
Ervin, No. 23,176, 25 Sep. 1970. In accord with
his plea: accused was' found guilty of ‘a number
of offenses:-inuviolation of the UCMJ. His sen-
tence included four :months’ confinement at hard
labor and- a- bad-conduct discharge, - which - was
- suspended with<provision for automatic remission.

“The Court fifst'held that the instructions with

regard to the sentence were erroneous. Next
consideted:; was the question of -a delay in: the:
teview of. the: case. Action was taken. promptly
by the: gonvening authority and the.general count-
-martigl -authotity, -and on 14 Aug.: 1967 4 Navy
. board.of -review affirmed :the conviction. FHow-
ever; accusedi-was - not: served ‘with .a:.copy. afiithe
.disposition;of the board of review, which would
haveentitled -him - to -appeal. to the. Court.i-of
-Military <Appeals; until '13- May 1970. The delay

;whs caused: by inadvertently- attaching:the recdrd

_of+itrial -t acrecord which was. sent jto- Centfal
‘Rebords. : The {Court held -that-when-the Govepn-
ment: has.control of . the procedures - reguired
ito effect. timely -disposition .of icriminal--cHiarges,
-‘*nelthen its ' good: - faith nor- madvertﬁnb snegli-

“\genge can excusé:inordinate delay.”1United States

s Parish, 17 US.CM.A.. 411 38 QMR{
-(19@8) v et

~~The, Court held that: the« ért'or”’*m théfn m-
structlohs required reversal.-- Howeévet, «in: light
of  the- fact . that. the - peried. of: seonhfinement:dad
exprred the: offenses -:were -of san- urlsubstaritial
“nature and would not independeritlysauthorizeithe
.imposition of-a -punitive »discharge, and:accused
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had been ‘separated from the service, the Court
felt that no usefyl, purpose. would, be served by
continuing the proceedings. Accordingly, the
findings -of guilty. and the sentence were set
:aside, and the charges ordered dismissed.. (Opin-
sion’by Chief Judge Quinn, in which Judge Dar-
-den ¢oncurred.) - - . co
Judge Ferguson concurred:in-the result, stat-
ing -that. the delay..was .a violation of due pro-
‘¢ess of law. and -he would dismiss the charges
-regardless: of ‘any other error. .. -, R
-3’ {75d; MCM)- Possible Objection: To :Use
1Qf ‘Records OF ‘Article 15 Punishment -OQccurring
Subsequent To-Offense Waived, United States v
Taylor, -No. 23,119,:-18 - Sep. 1970.-Accused
‘pleaded guilty torrobbery -and' aggravated:-assault
- before :a ‘general eburt-martial. He was:sentenced
to a.dishonorable discharge, confinement:at hard
Jabor for. 10: years; total forfeitures, and reduc-
tion to the lowest enlisted grade. The; convening
authority reduced :the confinement. to -twoiyears.
/The - Court. first: . held - that - the - militany :judge
~was not . required-te. advise accused of his;cright
.of-allocution . the::negative, citing .. United -States
‘v, Williams, 20 US.CM.A. 47,:42 CM.R..239
(1970, digested 70-12 JALS. .1). . -
" The Gourt-then .considered: the :use of: records
ofarticle 15 punishment. It was noted thatin
United ‘States. v. | Johnson; 119 11.8.C. M. Ait:464,
42 CMR:: 66 (1970, digested 707 . JALS+5),
& divided: Court held ithat for offenses -océurrirg
aftér 31 July 1969, records:of article:15. punish-
ment ‘could be .considered after’ findings~as:ian
~¢lement in":the determination::of ! the: sentenck.
“The view was- expresded  in .Johnson: that: article
-I'5. punishment ‘is":not : a :conviction:ithat .can alter
-the limits -of:punishrhent, but ‘may vesult:tiri:a
‘more. ‘severe si$entence: sthan would' : have .-bgdn
tadministered.iif - the article 15..:punishment: had
-not:-been:;considered. In -this'. case, the -offenses
for -which: accused received article: 15:punishiment
roedurred: ‘subsequent o' the 'offenses for ::whigh
“He whs< tried' by  thecourt-martial. [n:Ehnited
States v. Stanaway, 12 US.CM.A. 552;¥i31
CMR. 138:(1961); and: United States v. Grisoe,
13 USC.MA:- 293, 14 CM.Ri:21 1+ (1064 rthe
HGlourt -held.; that :thé: MCM - then, in; effest)) pro-
Lhibited . the use 1of sevidence.-6f conviclion:;for
“Offenses’ ;campnitted .qfter: the idates ! of alliithe
hoffenses!:for which: the--acoused »was then:chging

SV NG

tried. However, it was stated that the present
case construes paragraph 75d, MCM, 1969 (rev.),
which does not deal with convictions but which
permits - presentation to -the -military -judge of
certain personnel records reflecting past conduct
and. performance,. subject to regulations of the
Secretary. R
Regulations of  the -Secretary .of the Navy
promuigated under 754, MCM, limit. the use of
records of article 15 punishment to those relat-
ing to -offenses .committed ,.dyring the. current
enlistment and during the two years next pre-
ceding the .commission. of, the offense of which
accused stands convicted. The Army regulation,
(AR 27-10, para. 220). .t issye in this case,
contains no such restriction. Further, since para-
graph 754, MCM, permits, pee, of records re-
flecting “the past conduct and performance of
the accused,” use of evidence of misconduct
occurring between commission of the offenses
for. which 'he is: being tried and the time:of his
sentencing ‘‘appears ‘to be. congisteny: with the
‘terms, of .the manual.”. However, ;the Gourt did
Hpk.decide that issue, .holding that ynder .75,
'MCM, defense counsel,. by stating in. gesponse
1o a question from the 'milit_aryl.ij,gdg}:, that -he
thad no_.objection to the use. of. the, recprds of
a8ticls .15, punishment, waived any, ebjection, ac-
issed Jmight: otherwise have raiseds i, o .
suFinally, isiting - United States .y..-Montgomery,
R0nllS.GMA. 35, 42 CMR. 227:(1970; di-
gested 70-12 JALS.3); the Gourt. hsld:-that -the
Hep-Plycdoeysed’s DA Form .20, containing a
ietation,of 2 preyiqus. unauthorized, absence, was
BIPRET. /gcordingly, the. degision,,of the, Court
ipfwMilitagy, Beview was .affirmed., (Qpinion, by
Awsisg,Parden, in. which, Chigf Judge, Quinn, con-
o2 N T R £11 I V0TS B ST R P T
xiz Judge Ferguson, :coneurting innpart,.and. dis-
SAnsing.: i part; iagreed thet -in,.this ; particular
teastuthe: militany- judge ;was, Rk raquired: to. ad-
basssgeused:iof, his  rightofallogution. Howevar,
he stated that for the reasons set forth in his
Iseparates: opinionssin: «fmitad:cStates - v+ Johson,
squpr satid o United-Statesi sheMenigamany, - supra,
-hepmloulll: disagree. Withithe?, use:of: :an -acoysdgis
sfdnsonnel ecdrds,iipglndinge evidense . of  piiter
eanticlel:15: punishmant suliurther, «ithe  attiolagiks
ffufilshmentsisindthismcaséishou)d:iiot theved hasn

admitietl; - i vavidente decause:they. Werg gt
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“prior ‘convictions” wunder para. 75b(2), MCM.
Finally,* due to ~the -“‘miscartiage -of ' justice”
Judge Ferguson would™ not perm1t the doctrain
of waiver to be invoked. '

.4 (76a(2), MCM) Evidence Of Previous Civil
Conviction Properly Admitted To Rebut Ac.

cused’s.: Evidence Of Good Character. United

States v. Hamilton, No. 22,809, 18 ‘Sep. 1970.
Accused, charged with.desertion, .pleaded guilty
to unauthorized absence. To demonstrate aceused’s
innocence of the offense . charged, the .defense
introduced several favorable Airman Performance
Reports. The reports covered the period - from
20 Jan. 1961 to 14 Jan. 1968.: After findings,
defense counsel , also informed. the :Court of
accused’s decorations as .a resylt; of duty in
Vietnam. In response -to: thls unsworn statement
and. the aspect. of good character placed in issue
by the Airman, Performance Reports, the Gov-
ernment. introduced,.a copy, of -a. United States
District  Court proq,eedmg showmg that accused
had..pleaded guilty; on’ 2‘7 May 1969 to. theft of
government. property,- In that .case imposition of
sentence: was, suspendeql and acaused was placed
on, probanon for ‘one.year: . - :

'The Court: stated that “‘Iw]here ‘the defense
makes. an:.issue:‘af:the appellant’s military rec-
ord and standing, tebuttal - evidence of. a pre-
vious .conviction . is - relevant to his character and
his: pe_rfonmance ‘of duty.” United States v. Plante,
13 US.C.M.A: 266, 32 CM.R. 266 (1962). The
breadth: of defense counsel’s mitigating. stater
ment. and. an .-examination: of the iexhibits. . in
question satisfied.ithe . Court that. the ;distigt
court:‘conviction was sufficiently- related: i tipge
toi:be relevant. Accordingly, -the: deomion}mofmh.e
Oourt. of Military Review . was. affirmeds(@pinlon
by Judge: Darden -in. which . ChiefiJudgs: iQUihn
-conourred Judgc Ferguson Lwnburréd*sumnthe
résults) “ Lo eoutnAg R B

. 18E (74&(3), MCM) Law Omeers Inbivactioins
1OV oting:- Procedure: Fot” ‘Reédiiﬂﬂgi‘ﬁﬂon‘; of
Findings. Prejudicially- EmoheiidsnllnitediiSrates
iBolahd)NG. 23,082, 11/i8eps T9N0: Paragraph
"T4H(8):!MUNE, provides:that Wheincalimemben. of
arﬁ:iﬁ‘untﬁpmpbsbtf ‘thet - findinigids: weconsidered,
the: questiof’ is-determiined why ¢ eret Hwritten
ballotys Inftiis! cabestile lawootficer * inatnubted
that: tYiJF (sufght arrédulest s tiriadainthiedmémbers

Q shallisvoté! :orallys+:ohl thesitegiestiiii? -~ TFhis
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instruction was erroneous. United States v. Mc-
Allister. (9 US.CM.A. 420, 42 CMR 22
(1970).) -

‘In the McAllister case the court-martlal had

teconsidered its' findings, and found the accused.:

guilty; making the- prejudice of the .failure to
vote on the question of a reballot apparent.. In
the present case it was not clear whether:a
reconsideration’ or reballot on the findings was
made. However, ‘the Court stated that the error
affected - a substantial right: of accused and that
the silent record- was not sufficient: to rebut the
presumption of harm. Accordingly, the findings
of  guilty were: reversed. -(Opinion . by -Judge
Ferguson in which: Chief -Judge ‘Quinn concurred:)

Judge Darden-dissented, stating that he-doubted

so strongly thdt: the - court-martial .did" in' fact |

vote on whether to.reconsider a finding or that
at' least one'membet’s oral vote was' different

from what- it would - have been in -writing, -and

that :the result of the vote ‘initiated a change of
a- not' guilty finding - to a* finding of gullty, that
the ‘errof: was harmless.

"(53h, 75¢(2), MCM) Military Judge Is Not
Requlred ‘To Advise Accused Of Right Of Allo-
cition. United Stites v. Wilbumm, No. 23,135,
11 Sep. 1970. The Court held that the failure
of the 'nflhtéry judge to inquire of accused’ per-
sonally’ if, e 'had anything to say in his own
Behalf. A‘before sentencing did not make the sen-
tencE ‘illégalJ {United States v. Williams, 20 U,
CM.AL 47743 CM.R. 239 (1970, digested  7-12
JALS 1), (Opition by Judge Darden- in- Which
Cfiisf Todge Quinn concurred.) 7 e
“iYiidge Ferguson dissentéed, statmg that “there
Wéte'no facts in’ this case which’ ‘reflscted “that
hectised was afforded the nght to spéak in- His
&Wn “behalf before ‘sentencing! Judgé' ‘Ferfuson
rlned that the record should’ spé&fidﬁﬁy “Yeflect

his Enowledge ‘and understdniding of His' ffé}'lt’ o
speak. “The record” being sﬂent in’ thai“feéﬁ@ct
Judge Ferguson would reverse. -’ i

(UCMI ait. 128" Speeincuhon' ‘TSutticiht
To Allege ‘Offense. United Sidtes ™V Jofies, N&!
33,196, 11 Sep. 1970. Thé Cobrt" ’ﬁel‘a‘ ‘AR the
specification; which réad that: atdussd i
strike Private E-1. .. in' fhie"face”with Hid-fts
and did ' not -aver that -the ‘act ‘wag Wrotigful! or
unlawful, was -insufficient 5!2allége’ alovidlation
of article* 128, *Accordingly, thentesisior ofbithe
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Army Court of -Military Review as. to . the
specification and sentence was. reversed, and the
specification was ordered dismissed. (Per Curiam)
~8. (148, MCM) Witness Not. Competent Be-
cause Of Agreement With Convening Authority.
United States v. Conway, No. 23,250, 16 Oct.
1970. ‘The- principal witness against accused,
who was charged with larceny and forgery, was
an.-aceomiplice. The accomplice  testified pursuant
to an agreement with the staff judge advocate,
in. which the accomplice was to plead- guilty to
the .same charges, but . before other - than a
general court-martial,. and the staff judge -advo-
cate ‘was to:recommend-the offer to the Gen-
eral. The accomplicg furnished -an unsworn con:
fession implicating, accused in the crimes as part
of -the agreement. -Subsequently, a statement
under oath was. taken, with the  witness, his
lawyer, a reporter, ..and trial counsel présent.
Defense: .counsgl ;moved  that the - accomplice. .be
declared; an -incompetent witness because -of -the
agreement., In - gennegtion. with the motion, the
accomplice testified that  his understanding of
the agreement. . was -that. he - must _ testify - i
confompty:.,w ;h-; he pretrial. statement. or . face
a general, cour mqrtlal The law officer rejected
the. motion. .,

. The Courhcntmg {Jmtea‘ States w Stoltz, 14
US.CMA. 46], 34 MR, 241 (1964) and
United. States v, Kmye‘yu A4 US.CM.A, 463,
34 CM.R. 245, (d 964),>s['lﬁld‘ that: the accomplice
should have been:declaredsiingompetent. to be a
witnegss. The :aceomplige.-beligved: <that. he - was
required to testlfy Strietly ity agoardange. with the
statement . obtained from..him Pngsr- @ath ..prior
to. trial, Whether. . 9T, not, the: terms sof thenagree-
ment. required , hnm,mto o150 W@s .pot.;viewed
as_controlling, The  belief. .Masﬁmsgga&@mh;e one
on the part. of the, aceomplice, iy vighy Bf e
clrcumstanpes Absent evx@gn?gm@g @5“5@@1
undprstandmg between J;heﬁ{}qy,g; ‘_-e_mq-m %“w‘%@
witness that the latter . Was do.festify, R
the.. truth,of. .the . matters. involyedy ey congics
tion could not be affirmed.. Aqg@gd
df.}clqlon of ,the. Court of Mllltary was irey@rgs
(Opinion. by, Judge Ferguaom m whnql}
Judge Quinn conourted.) .+ s, it ety
o Judge...RDarden, :-coneurring, tst@tedm thas itha
reqeipt; -of;. a- henefit; . by a ; witness; shouldsnpt
nender his-testimony. incompetent.. owgner,the:

ol

testimony must be truthful.' In . -this case  the
record did not reveal that -the accomplice was
to test1fy only in a truthful manner, thus re-
qunrmg reversal.
- COURT OF MILITARY REVIEW DECI-
SIONS e

1. (8, MCM) Blgamy Not Service-Connected
United States' v. Hadsell,-CM-421869, 10 Aug,
1970. Conviction: -bigamy. (art. 134), in accord
with his plea. Sentence! BCD; F of $40 per mo
for 9-mos, and 9 mos: CHL. 'The convening
authority approved" the 'sentence’ but :suspended
the execution thereof for six: months: wnth pro-
vnsnon for automatic remission.

" At trial, a-stipulation of fact in ‘support of a
motion’ to “disniiss on ‘the Basis' of O’Callahan
v. Parker, 395 US. 258 (1969) was sibmitted
to ‘the" mlhtary judge. The" stlpulatlon indicated
that ‘the offense was not corhmitted on post;
acéuised ‘Was nét on duty orif’ Uniform ‘at the
tie" Of ‘the' offerice;” the femalss ihvolved were
not sérvied rﬁémberé ‘bigartiy is"an offense undet
Texa§ Taw," anel*’fhe“élinl’couf'ts’TWefe open.” The
court 'stated “itave1t opld hoe be-said: from' the
stlpulauon that the’ Gi’ffé’ffsé*“fnvolvad“ any ques-
tion” of - “ﬂoutm‘g tilitaty” nauthorlty,*’ or! ‘the
Integrity or: security »of miilitary-property.: -iThe
court -held that “juriddictitm could:imot be $us-
tained: on- the basis 'thatithe" offeﬁses*nbrought
discredit: upon the mllll’ary SetviceusNor;*in  this
case, " did :it ‘appear thdt ‘the " tharfidge Was for
the ' purpbse:. of obtammg military - Hependent’s
benefits, which would- be::an. ‘areés: ‘of military
interest. Finally; the: courtiheld:ithat accused’s
application for' an identification ‘vartl: for: the . fe-
nale” in'*the - bigamous: ‘marriage  wag hot - suffi-
cient to confer jurisdiction:tor i Bigamy ..of-
fence!” Accordingly, theiproceedingssfindifigs - and
sentefice - were - found:invplith and>decldred :void,
and the charges were dismissed. (Opinion: by
Bailey, -J.;. im«which Rorgellarbiu congurred.):
103 2201646, 70by MCMY DofinsexCounsel - Errei
InRetommending -Senténedetlinited: States:: v
Rpusseay;, CM: 423401 3 HA0E 1970, < Cotlvie-
Monudunauthorized: abserwebigant; 85): in .acéord
withwhis-plea. Sen;enc‘a&fB@mﬁTF 8:- mos: CEHh
angdiwed sE:L: vt Loyl Gobendw)
besIDrining sent&nww*hnguﬂmentz defense counseﬂ
gpined-thattacdused shauld:have been givensan
adifiinistrativesdischangd! Theregfter; thasmilitsty




i
O judge: asked defense counsel what an appropriate

sentence. would be. Defense. counsel recommended
a BCD. and .1 yr.CHL. :The court stated that
defense counsel *‘abandoned: his role as advocate
for..the accused. . .” and became “‘an gmicus for
ithe .court.” The .court noted that from the
record they were not prepared -to say that ac-
cused desired -a punitive discharge, but even if
they were,. defense counsel rendered his previous
leniency - plea meaningless and ~conceded the
appropriateness of extended confinement. This
error- required .a rehearing on the sentence.

- -Additionally, ‘defense. 'counsel ‘¢commented to
the military. judge -following :inquiry -into the pro-
vidency . of. the: .guilty.‘plea that :defense counsel

:had. fully;.adwised.-siccused: .of shis-.rights -in con-

nection:with -the guilty plea,:and that. this made
the;. judge’s ..inquiry unnecessary.. The military
judge -agreed., The: court noted that a military
judge .may not forego his responsibility. to con-
duct.a- full inquiry on the assumption that de-
fense counsel has correctly and fully advised: his
client. .'The * inquiry is necessary:to develop a
-complete record, and to_insure.that ithe.plea:is
voluntary and.- knowing. . Accordingly, .the:;sen-
tence was - set - aside, . (Opinion: by, Chalk;: S,
in. which. Collins-.and Folawn, .J.Js; eoncunrep )
3 (S4b, MCM) Law: Officer Effed- Ini Deri
ing .Witness ‘To--Courte. Upitedt: States: v
CM: 421490, 17 Lik:: 1970, Cohviction: violation
of .a lawful- generdl’ régulation - by the. , wrongful
posséssion -and transfer 'of .a hallucinogenic drug
(art. 92); contrary:to ‘his plea. Sentence: 1 yr
CHL F of $80..per mo for:. 12 mos, red E-1.
i At+trial the ~Government presented only one
witness who implicated accusedin the: offenses.
Accuged denied. any culpability. ‘A significant ;part
of the: 'defeg;se was an; attack on the -credibility
of the: +Gidvernment’s - witness, “After ‘both. sides
had! * yestEdldinwo eount, dfembers. requested : .an
addwréml pritmess:ito determinashow. a particular
o iwasiadmistad; nintoy; accused’s: room; . The
law"-offides*denisd - theququﬁstS,-ﬂbeth initially,
and.ssyhon e, Jiagnestss et recied,  during
d",llbwb?)ﬁ?ﬁ?ﬁiwmﬁﬁ ooHife onesits o e
“Thef @Jﬂﬂt‘l@&tﬁﬁﬁ% @hﬁbrﬂnmﬁﬁmﬁmalt has
right- ot inallioAfe AitHBL tngssakﬁf,wnued
Statesi; Vi PRI 3 %Mv&hkgﬁm%a@ MR,
308, 312 (403N b sSHaubjact i, B dnter:
loautary sulingsiiishe o offiGendbss o s ﬁdmls-'

Pam. 27-70-13

sibility and p_r.opriety. Evidence which. bears on
the credibility of witnesses is. relevant. .and  ad-

missible. The court stated that for this reason

the law 0ﬁﬁp¢r _prejudicially abused his discre-

tion by preventmg the court from havmg the

ev:dence it desired. There was a fair risk that
the determmat:on of accused s guilt or innocence
was affected by the rulmg Accordmgly, the find-

ings and sentence were set aside. (Per, Curiam)

4. PM (152, MCM) Use Of Illegally Obtained
Evidence Requires Reversal.. United States v.
Mehalek,;.CM 422468, 27 Aug. 1970. Conviction:
wrongful . possession. of marihuana (art.  134),
and unauthgrized. absence. (art,- 86). Sentence:
BCD, 1 yr CHL, TF, red E-1. The record: dis-

closed. . that ~on.- 29. Aug. 1969, an informer

telephoned: the; military. police and reported that
he had been in.the company of another enlisted
man, who 'was. :using marihuana. and who had
possession.: of  a-. handgun -A description of the
person and.: his, -gutomobile was furnished; The

next. mering;, a, v¢hlcle matching ‘the. descnptlon

w_as‘(_,stpppe_dr by: the’ gate .guard. . Accused was -an

Occupsnt .of; the: car. The. driver-of the car was

informed;; ;that “he "was ;suspected of possessing

maribuana;.;and was searched. In the meantime,

accused was. given- a “‘frisk . search.” Following
this .search, .accused was held for a -short .time,
and .then was ‘‘well searched,”  and manhuana
was: found. in his possession. Dot e

-The court opined that the manhuana WA ob—
tained from accused in the course- of -an:iunrea-
sonable search and seizure..The military: palice
possessed no information - implicating aceusbdg in
any criminal -activity. It was; stated .that: ngQr-
son “by.‘mere presence in.a.suspected:.car “does
not lose immunities- from . search, of :his::pétson
to which -he would: otherwise ‘be: éntisled, ¢ Fur-

ther, in light of the .“frisking,” the.isearcheould

not be jusitifed as one for weapons. ‘A¢aordingly,
the findings. of guilty of the, imarihyana, ofﬁense
were set’ amde .and; the; ehargp lS!plﬁ?@dm
sentence was. rea_ssesse{glﬁ‘,.tg m‘g)v;,gie;;g ‘:’Fm% n;los‘
CHL, F of $50 per mo,for.3
E-1. (Opinion . ',ﬁlﬁ"_ﬁla}i 3 ;,',
SJ., and Colling, .J ?{gg_ ).
5. PM, (152; M $in
Wlthput l’robghlgf" _
strong, . CM,, 420683, 9.
wrongful wsm&ibwﬁ(marmﬁamﬁ
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'po;seSSion_bf heroin (art. 134), cbntfary :'to'-his

plea. Sentence: dismissal, TF, 15 yrs' CHL.

© On, 9 Jan. 1969, a Lieutenant F observed
accused and another smoking hashish. This was
reported to his immediate superior officer, and
subsequently to the Battalion Executive Officer.
The Executive Officer reported the “information
to the CID, who also interviewed Lieutenant F.
The CID then gave the information received
from’ Lieutenant F to the Provost Marshal. The.
Provost Marshal called the .Chief of Staff and
informed him " that accused ‘and anothér - were
obsérved by a third officer “smoking’ pot in
their' room”; that he - believed: that ‘they” were
in- the room at the time, and he wanted: author-
ity to-search for marihuana. The Chief of Staff
had authority to-order the search. Howevdr, he
was not told who the informer was. Rither,
his order to search was predicated ‘upon: the
information’ ‘and ‘recommendation of the Provost
MarsHal: - 'Fhe court' noted that the ‘Chief of
Staff relied ‘solely on the information telited to
him: by  the “Provost: Marshal. He had no'ingdé-

‘penderit - -corfoboration “or verification 68 the

heresay' facts. - Further, the -Chief of Staff failsd
to’ weigh the evidence ‘and deterinine: probable
cause. The court also held that the circumstances
did-not' démand immediate action to prevent the

removal or destruction of ‘the drugs. ‘Accordingly,

the findings of guilty of ‘the charge and its
specifications‘were et “aside' and the -chatges
were: dismissed.: (Opinion by Krieger, J., in which
Rouillard, ' J.;~conburred.) .. - . - B

6.:"PM (UCMT;art:“31)" Fallure To Give
Miranda Warnings Reéndeéted: Statements Inadmis-
sible. United. States v’ Miller, CM 421790, 12
Jun. 1970, 'Cdﬁvie’tibri‘!i’?-“a'ttempted!f"robbery, ‘at-
tempted larceny;' - aséatili’:carts:* 80; 122, 128)
contrary to“-his?-pléasﬁ"saﬂ‘ténceé BCD, TF; 7 yrs
CHL; red E-1,-jui = vt suc 00

On 18 Mar ' "1969 goctised was questioned
by an agent of the"CIDI™ At that ‘time’ wccused
was advised of his -;i‘iﬁh!t?”ﬁﬁﬂéff‘_gl"t_i'c":le_ 31 and
of his right“to’ counsBff" Adbusdd’ exércised his
right to coutisel,’ and" stidHEaindél Was dppointed
to represent himi;" LAtEF“ttat affiitidon, " accused
was” placed in’ a+* Hiétip Myite his: tdoutisel pre-
sent. Thereafter, He i'\irast'ﬂﬂt?é?vtiﬂf&‘éﬁ"ﬁ&' tiother

CID" agent. At'thisitiné": abdiidlt wes* nov1sa:

Viséd: of this- right'to-dodnssliseis Wit 15

6

terminate the interview. After ‘spending -the
evening in the post stockade accused was again
questioned and, after being advised of his’ rights,
dccuséd did' not ‘ask fot ‘counsel and made an
inculpatory' statement. ' Accused’s attorney was"in
the CID office during this later questioning, ‘but
no attempt was made to contact him. The
court held that while failure to deal directly
with defense  counsel is not. reversible -error per
se, on the facts' of this ‘case the procedure
could not be sanctioned.-Unifed States v Estep,
19 US.CM.A. 201,41~ CMR. 201 (1970).
Accordingly, the' findings .of -guilty «0f two .of -the
charges were set aside; (Ber:Cuiam).. ... -

7. (140, MCM) Written''Statement * Taken
Without - Proper Warnings - Inadmisiible,  United
States v. Klug,"CM 421273, 9 $ép.' 1970 Con-
viction: ‘desertion " (art. 85), contrity ‘to his plea.
Sentence: DD, 3 yrs CHL, TF,'red 46 E-1. ‘Ac-
cused, during trdining for serviée 'in Vietnam,
failed to return to his unit following his author-
ized: leave. Instead, he traveled o Rome, Italy,
‘where his parents resided. His unit ‘proceeded
‘to - Vietnam without him, and accused remained
in: Europe for two' years; at® which time he
surrendered at the American: Embassy-in Paris,
Upon “his arrival in' the United:States; he was
taken: into-custody ‘by. a Lieutenant F: Accused
then ‘began- distributing: copies 'of ‘4 decument to
newstiven. Lieutenant F réquested ‘and was -given
&' gopyY of /'the: docunient. This - document was
admittsd inté:dvidence . at “trial. :Lieutenant « F
ackdowledgéd thatshe had not informed: ‘accused
of Hisharticle: 31 rights. The doclithent in ques-
tion: was: by statement. of: raccused. pertinent . to

the:is§ussvof theicase.. - -
" Whevedimt) diting ' United - States v, ~Atmnett;
o @MLRE —— (ACMR 26 May:1970;- di-
gested (70=7 JALS 12)itheld that: the ‘Governfent
had 'not:satisfied His ‘burden: - of -gxtablishing that
acclised's; statement - was! hot - obtained: lag d: re-
sult ofa custodial. interrogation; "inageompanied:

by ‘thetrequisite . warnings, ' Baigls et

Adtordingly, ‘the’ ‘court '4ffiined the Tedter ‘of-
fense of absence ,withouti.ﬁﬁlﬂﬁhﬂﬁy,‘ﬁﬁ"ﬂnﬁ‘ﬁﬁ&ﬁ itito
consideration:: the- erronetl comsideration by the
court-rartialy: unlititedfsyl approphiate - instruc-
tiorld' before. ' findingsiafd’ Sbniterivifig; of an:sact
of “unchiirged mideondudivirefledted 4h’ the” stafe-
efit:: The - sentetide Wak réhsgéssed: to providd




@ for a DD, 1 yr“C_[-‘lJ.:,_ TF, and red E:1. (Opinion

by. Colhns,, . i wl'nch Chalk S.J., and Folawn,
1, ooncumed)

(88 MCM) Sentence Exceedeq Limits Of
Pretri,gl Agreement, [fnited  Siafes. v. Addair,
M 442%686 31 Aug.;,1970.. _Convijction: larceny
(arty,.121), in accord, with h1s plea. Sentence
dxsmlssal, TF,.2 yrs. CHL ‘Due to an errpr, a
rehearing on the, sentence was ordered by the
convening author;ty The tehearing. resulted . in. a
sentence.. of . dismissal, payment to the, United
States..of .a- fine. of $1,700, and conﬁnement at
harqi,labor until the fine was. _paid, not to, gx-
ceed one year..

.. The pretrial. agreement prov1ded fomdlsap-
proval of any :confinement. Acccmlmgly the.
convening authority approved..only:the dismissal
angd .the fine. Howeyer,.the. coupt“foqn,d;that the
fine; should have been, d;ggpp;gy,eg al} gether.
The fine rendered,uaecuged ; pnig,g! iable. to
the: United Statesy,. Jagagl , ejg r(et)t could
collest it ,even ;afigr; g he’ service.
A fgrfelture ls,tcggec g‘% Me. ‘t;he; indivi-
dual .is on; a&tpy,e gj _d,dm;;;})ed;]tc draw,
pay and allowanges, Ji A 9%, Where, the for-
feiture could not becolise )].(ntil,(me sentence
was ordered. exequted - anclf the.gentence. also “in-
cluded a punitive disgharge neti suspended, the
net result waf? thatizagduspdengyer-would forfeit
any ~“pay ' and- ;allowanesbingTls, Linu,this: sense;

the fine: ‘was ;4 /moms. seyebaspiinishiment 'than a
forfeiture. Sinoesatife : afredyiénfivontenplated .a
maximum sentehos: of Uigmilgliands TE, the: fine
portion exceeded the;: scqpe,,(qf the agreement
Accordingly, the cclttt it anproved, fgﬁl .$0 much
of the’ sentence as i for ssal from
the ‘sefvice." (Oﬁmtogl ' By Ch Jb.I i’ whtch
éonms and Folawn |

2 EJ};’,’?@& hp;‘

l' 7 %te 9’?. )

WSQ@;CME ip ili’i it {s.‘
';;‘f’ﬁ uthorized,, absawen% Bt

F ) Wﬁmch BCD, ol Wsl 7
511750, qntablish | the . sermination el ;;awcrfrof ac-
oussdisithise unauthorized;alsances e prosecu-
tionorslisdagn ﬂntrtemﬁtqumﬁm AlyREOEESSINg
Jesachmentmerging: repart.4 %Qantam-
ing thesienipisisgWes. 8. carltmg@ﬁnayneq .G
tract copyandy tsuisgnatire o5 {08, iifying
officer wes ;illegible. .The - couttyhald, fhatfhe

“temporary 201 file” ‘wag avaitable an’

o In 2 A9 gereral; f@“t‘lﬂ‘ﬂﬂmﬂla
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illegible signature did not meet the Government’s
burden of authentrcatton Further, the extract
showed that two officers porported to sign | the
ortglnal .morning ‘teport on thé sdame day as
“Commanding Ofﬁcer " The court stated that: thns
lead to a logncal concluston that the extract copy
thereof lacked authenttc1ty

The court- also noted scveral other. irregular-
ities .in the trial.. The detailed trial .counsel and
defense counsel were changed on. the day: -of
trial, -although. . ‘there was evidence that the of-
ficers finally . detatled had acted in the case
some. months previously. The court stated that
the convenmg order should have reﬂected ‘the
change as soon .as possrble Frnally, the staff
_]udge advocates p03t-tnal rev1ew in the “clem-
ency” section d1d not contain dtscussmns of the
fo]lowmg (a) cwrhan background (b) mllttary
record (c) ‘evidence in_extenuation and mltrga-
tion, (d) post-trtal interview, (e) prospects for
rehablhtatton (f) accused’s rebuttal and - (g)
approprratene&s of sentence '

.Due to. the. errors in. the morning report the
findings of gurlty of one specification were set
aside and the charge dismissed. Another unauthor—
ized absence was ‘teduced to a one day’ absefice.
The, rematmng ﬁndrngs of guilty wer affirtned.
The sentenice was teagsessed to’ provxde fof' a
BCD, TF and 6" mos CHL. (0p1mon by Nem-
row, J.)

" Taylot, )., and Kelso, ST, concurrmg, ,(:hs-
agreed as’ to the"'dbficrency of “the staff -
advotate’s review,  'They ‘stated “that ofly’a
“alocitbed’s

rebuttal section was’ fiot’ appll‘ “and thilt the
other sub_]ect.s were adequately Stiﬁééed e
review, Thé fact that they a}ipea eﬁ” in *of? fer

.than the clemency paragrabh. was ' 'not Kighttitant.

iy ot oy b zu’(m
- TIAG ACI‘IONS UNDER NR'BIChEr* 6f,
UCMJ - b DA et
1918 eoﬁwcﬁon set hhde”sinceéthendem
lacked jurtsdrcnon over, §the ageu i bHe ywas
less, than, '16.:years of i | A, wp,q "l‘}g ’%ﬁl
committed the, allegéd offensal and, %&S&%ﬁa&t
of trlal JAGVJ GCM, 1969/ 3Tk 154 o ke
t‘) NefiUwas
Sfbar&n Qf
Waeryaid

"demed althiough; accusedwanx
age when he erilisted. “His" én}

| blkt l'!,@t r\GQntlnqu“t’q 2 ngye 3gft% Wﬁg‘%ﬁht i,mg.e
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and “deserted the service after his 16th birth-
date. Thus, this accused was constructlvely en-
listed and he was subject to court-martial
jurisdiction. - See: Hoskins V. Pell’ 239 F279
(1917), citing U.S. Revised Statutes Section 1118.
In this connection, however, it should be noted
that it was not until 10 August 1956 ‘that the
minimurn enlistment age was raised . from 16 to
17 years of dage. See 10 USC 8256. JAGVJ
GCM 1970/880.

2.  Evidence held to be msufﬁc:ent to sus-
tain findings by exceptions-and :substitutions of
an assault. Sentence reassessed on remaining
finding of guilty. JAGVJ 'SPCM '1970/892.

3. Wrongful possess:on of marihuana set
aside since no evidence other than a laboratory
report, inadmissible hearsay evidence, was intre-
duced to establish - 1dent1ty of substance mvolved
JAGVJ SUMCM 1970/999 o

. Sentence reassessed since . the court mem-
bers cross-examined the accused as to his un-
sworn statement made in . extenuatlon and mltt-
gation. See US. v. Wells, 13 USCMA 627, 33
CMR 159 (1963) '

S, Convrctlon set asrde smce the convemng
authority failed to approve - and order the sen-
tence executed, albeit the Summary Court Mar-
tial Order reflected that he had done so JAGVJ
SUMCM 1970/1076. Cp

6. . A specification whtch al}eges “V}g te
lawful regulation, to, wit:” eld, l'lo,t,1 tg,

offense under Article thl) ﬁsggce 1t éi

allege the regulation -8,
regulation,, and, singe tHe, i ]iﬁ]
of ‘the - regulaumn was'n ¢ 8¢ ‘.‘;fé,;;_i ﬁ
under Art;,c]e 92(2)‘_[';_;6‘ { “‘f-"'ust ine&
Additionally,, the’ president!of e cotirt failed 1o
instruct on the raised: iSsue ‘of ‘intoxication Wit

-respect 16 the ‘Mﬂlfullhesmalleged in another
charge. TJIAG reassessed sentence on:remaining
ﬁndmgs of guilty;. Jt‘\GVJ SPCM: : 1969/949.

7. Sentencé td ré‘duétion st as1de sifice it
appears that thle ¢ ' df the court were
not aware ‘of “any C
automatic reducti
proval ‘of a' sentence ‘

sPCM 19707992, <7+ b
8 The faﬂlue of thc coux'j

* Article 134

enter ° findings as .o “a specxficatron resulted in
the ¢onviction: bemg set aside. TJAG reassessed
sentence on remaining ﬁndmgs of gutlty JAGVJ
SPCM .1970/987.

9. A specification held .not to state an' of-
fense, since’ no’ date 'is ‘allegéd as- to ‘when the

offense’ was committed and the " ‘allegatiori which

merely’ states’ ‘that the “acclided “was "derelict ‘in
the performarice “of your‘dutles‘ In that you
failed to' properly “peparé ‘yollrgélf” for guard -as
it was your duty ‘to dé?": ‘el 6 be" too vague
and uncertain in that “it- fails” o allége ‘in "any
manner how the ‘accused failéd ‘‘to- ‘properly
prepare for guard. The evidence showed that he
was ‘not fully knowledgeable as to the “Chain
of - Command.” Conviction = set as:de JAGV]
SUMCM 1970/1082. :

10. Two more convictions: were " set aside
since- the detailed trial counsel was a qualified
lawyer in- the sense -of Article ‘27 while no
member of the “detailed defense: was ‘a qualified
lawyer in the sense of Article:27b." ‘This error
is jurisdictional and thus the courts’ wete: illegally
constituted, and ‘the fact that individuiil counsel;
either military or civilian, was a" 14Wyer <did not
cure the error JAGVJ SPCM 19‘70/1'6)‘1‘1 19!7./

R
Ig.sinag oount mem-
: .,_'-,Qﬂl‘ﬁm Qfathe record

Q@nvemng authorlty

spectficatm' whnch alleges that the
.spdf\ was disrespectful in language toward an
absent wagrant officer - held not to: state an_of-
fense even though the offense was lald under
sirice " Article " 91 " p mpts .the
field iin this ‘area, and’ . ,agraph 170d, . MCM
1969, " limits " the applieauon of méf offérise ‘to
Ianguage ‘within' the - ‘sight | o‘r""hea’r‘m\é of the
warrant officer. Addluoniﬁly the’ wn%ﬁrﬁk ‘author-
ity fiiled'to order: thé suspen‘dedmpeﬁﬁen of the
sentefrice “irto - ekechtion thtety: negatmg the
effectiveniess: of : ‘that:! mrtxeﬁwﬁt ‘the'  sentence.
Article’ 57(e); UCMJ.! WMGaﬂuﬁﬁhf*reassessment
for, the Ferialning’ Atiding . of ¢ “guilty; - limits the
sentence:, to! the ‘*sﬁsmhtleélf‘ pbmon JAGV]
SUMEM 1970/997, 5! onbiigiii

&i1not. present dur-. .
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13. " AWOL conviction set aside since the
President' of the courtsmartial erred in failing
to instruct on’ mistake of - fa?t an. issue rea-
soqably raised by the ev1dence, The accused
testified. that he had been prewously discharged
because of a lung condition.. He reenllsted and
the -condition recurred; he believed he was not

10: report. 1o his. duty station . from. the. hospital

as:he,was told by a medical officer. to wait. at
home. for a medical dlscharge JAGVJ SPCM
1970/882

/14, Conyiction set amde since -in-a- case. tned
after 7 April 1969 the record of -triak failed
1o even.indicate that the accused -was -advised, of
his. Article 38(b) rights to'..counsel;: jand.. his
understandlng thereof,  as requiged :by  U.§;.v.
Donohew; 18 USCMA 149, 39 CMRUNS (1969)
JAGVJ SPCM 1970/959 Al e

15. Conviction set as1de sima ‘babed-. on
psychiatric evaluations a reasonaple doubt exists
as to:the - accused'si-abilityetosdidtinguish right
from wrong:and:toradhere ftpirthesfight at the
time of the offémst amdﬁdséi{ﬁ) hls capacity to
participate in the pro_ceedl 3 age mst him at the
timg, of  trial, JA(;}V.I- " g 70/984.

16. Conwctlon-se‘ asfde ~§'l?nce ina trial after
7 April 1969 the récord of trial failed 10 ‘even
indicate accused. was advased&agﬁmé\rtlcle 38(b)
rights to counsel; addltlonal ly, . the accused " was

tried by a mllltary jiidgé ‘alorie and there is no

reljuest, in- writing, -for tridl’ b by Vniilftary - judge

aldhie} neithier does the’ réc&fd %fﬁb‘mﬁl reflect

th’ﬁt’ the military Judge adv1séd’”ﬂfné actused’ of
the''rights which- he would fore d‘iby requesting
trial by mllltary judge - alone> Q‘SJA@VJ ‘SPCM

97@/1009 i “fv ERN
Jf‘l Convmtlon set asnde smce tgg _copvening
ority éedmgs in
pfbcedures _

_‘t resulted in a'w i“’bf gilty;
: Wo baj]t)ts resuf ted’ 1 tie  vote

_._cour mem : : ﬁé é *the{'y
C 10 tw j ol’ed for
»gm i _ .

der these '
d . tour’mefibets of i:he dourt . %et&““hﬁﬂ“&ﬁlﬂ‘é@’tﬁr-
"6 arraighiniént but'prior tHE St o
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~ 18. The Memorandum allegedly violated states
that” no- “intoxicating beverage or nomntoncatmg
malt ‘beverage will be’ permitted or' consumed
in enlisted barracks; the same officer Who ‘issued
that -Memorandum ina DF issued prior to the
alleged offense herein ‘stated’ that all personnel
would be ‘made familiar with the Memorandum
which “prohibits”intreduction’ 6r consumption’ -of

.intoxicants “or :malt beverages -in the barracks

ared.” The Summary Court Martial made Special
Findings  of Fact;-as: follows: “Guilty of posses-
sion, -although did 'net- consume. - or introduce
beer irto barracks”. Convicion of “having two
(2) cans of beer ini'the billets” set aside since
the findings of guilty are not supportable JAGVJ
SUMCM 19707895.

19. AWOL conviction set aside’ since at' a
rehearing the prosecution failed to establish by
admissible -evidence -the inception -of the accused’s

absence. The extract copy of the morning re-

port which was: introduced to establish the
inception of the AWOL was the  same extract
which" was held by the convening authority to

"have been .erroneously -received in evidence at

the original trial and was the basis for ordering
the rehearing.- JAGV]I SPCM 1970/946.
" 20... -A. specification which. alleges -a. derelic-
tion of duty by willfully failing te remain on-
his post as a sentinel on or about 1745 hours,
resulted in a conviction by. excepting the word
“willfully” and substituting the word “negligently!’
which is held not to: be. supportable by .evidenge
which . clearly shows that. the accused’s: tout: of
duty -as a: guard -was -not. to.commenge until
1800 hours, - Upon. -reassessment :-of | sentence,
TIAG. held the approve’d sehtence: toribe: apr
propriate for remalnmg findlngs of., guiltya ' A@’MJ
SPCM. .1970/1088. . £ e
-’21, - Forfeitures :of $10® sper ‘gionth: hel itb
be- in excess of ‘two-thirds pay ‘pet-ihionth, ‘since
accused was: reduced'to -the grade ’>aﬁ!**l’ri&&nte
E-1 ‘and ‘he had-less-than two.years2prige sets.
vice. Forfeitures. reduced to::$82:00: hpay’f"pﬂr
month JAGV] SPCM 1970/1696... -

22, “Conviction "sét asidE ik “Wb“ of mhe

SROplady ! diid
were riot"sworh. until ‘afté thé!! f&ﬁ%li i
ddfeﬂde**‘had ﬁﬁesented*’ﬁ"ts“ﬁa}s@“ AR piit EFEin- .
Struetions’ on findingd: ridFRE.: Y“B‘B ubds-




,SPCM 1970/1097
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dictiopal, See: US v. Kendall, 17. USCMA 561,
~38 CMR 359 (1968), c1tmg US v.F Robmson,

.. 23y Conviction of'bemg dlsrespectful in lan—
guage to his superior NCQ set aside; the NCO
was, not..accused’s superior NCO .since. the NCO

-was -in a different service (Navy) and was. not
.in.accysed’s chain of command (See Paras 168,
1702, MCM, 1969) conv1ct10n of resisting appre-

hensmn set aside since the accused reasonably
but. erroneousiy believed - that the persons .who
attempted. to -apprehend. him were. not empower-
ed to do. so; accused’s guilty pleds-as. to. these
charges held to be improvident. Sen;enc!e e~
assessed on remaining findings' of gullty JAGVJ
SPCM 1970/1098, .

. Conviction: of mdecent exposuresset amde
since, the competent. evidence was . insufficient! to
support the findings; the. accused was effectivsly
denied a-valuable and.material witness,.a ipsy-
<chiatrist, who could. testify as to accused’sman-
tal . condition,;..and a Military  Police.» Repont,
inadmissible . hearsay, was considered .by:: the
Summary Court, JAGVI. SUMCM 197041115.
IV. MISCELLANEOUS’ MILITARY JUSTICE

“Military Judge Meimorandum - Nl:lmbéﬂh 61

' Wearmg of Judlc:al Robes

!

1, As mllltary ]udges you'are aware thuh'l:he
wearing :of judicial robes was authorizell!i'by
Para’ 4-9, AR -670-5:and - that during the{:pdst
year certain- ‘military - judges- have been':wgarihg
them. The- consistent favorable reaction receivelt
as- a result: of 'this practice has: prompted . Tlﬁﬂdqi
to- require that -allmilitary. judges' wear: judigigl
robes. exespt where: the ‘Area:Military - Judgetsmay
determine it to be impractical (e.g. Vistnah hd
Thailand).. By :separate:. communication: hetshas
made . hig desites -known:ion - this. matter;: ta; the
staff  judge advpcates -and.. requested- thatuoall
general and. special. court—martlal convel‘ung 1)
thontles be 5o advxsed Con ol
O mnum
;2. Within _.the gpr future th1s“ofﬁce;gvﬂl
d1$tr]b},} robes 1o those military indges. Wha, o
1ot have one vailable. A sufficient nu gl
be.. distributed. to, you, for; use of  the, milite
judges not. assnsnedg 10, the, 1LS, Amy Judiciary,
To, properly ‘compliment the.;robe 4. light;,shirt

10

dark tie and dark trousers should be womn.with
it. . . o . ‘

"3, DA Férm 10233 Hand Receipt, should be
executed and returned to thé’ Chief, Trial Judi-
ciary immedlately ubon recelpt of your mdmdual
robe. JAGVA 1 Oct."1970. )

2. Enlisted’ Personnel In’ Grade Of E-7 No
Longer Subject To "Article 15 Retluctlon. The
adoption by the Army of a centralized system
for promoting personnel to the grade of 'E7' has
‘made necessary-a change to Chapter 7, AR
600-200. - Such - promotions will now..be. accom-
plished in ‘the -‘same" manrer: as - provided for
grades' E8 and'E9.. Consequently, enlisted per-
sonnel in the grade of E7 ‘are no ‘longer sub-
jeét to reduction under Article 13, UCMI. The
effective date for adoption“of this change s
1 October 1970 - :

3 Monthly Average Court-Martlal Rales “
: +Per:1000 Avetage Strength -« ‘i v
Aprxl-.lune 1970 ' '
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" 'Non-Judicial Punishment -
‘Monthly ‘Average And Quarterly
Rates Per 1000 Average Strength

Aprrl—June 1970 SR

Monthly  : Quarterly
o Average Rates Rates
ARMY-WIDE 18.78 56. 33
CONUS (Excludmg o
"~ ARADCOM) 20.68 62.03
‘MDW 3.62 1087 .
_First US Army 1807 = 5420
Third US Army 2042 6126
Fourth US Army 19,98 5994‘._
Fifth US Army 1947 | 5841
Sixth US Army T 3078 .. L9234
USARADCOM 11303390
OVERSEAS . 1677 50.31
.USA, Alaska .,18.66 55.97
- USA Forces So, L ,
Cmd 1.41 422
USAREUR 15.17 45,51
Pacific Area 17, 51 52.53

Note: Above. ﬁgures represent geographlcal areas
under the jurisdiction of the commands and are
based on average number . of personnel on duty
within those areas, exceptmg ARADCOM per-
sonnel.

V. MILITARY AFFAIRS OPINIONS'; ,'
W '_J(Non -Judicial Pumshment 11y Comi

Of. '),A Prgvisional Unit May ‘Tmpose’ ¥
As An Article 15 Punlshment. n response ‘to an
nquiry, from a, staff judge. advocate for clarifi-
catloq 9’ a opmlon reported at 70—2 JALS 22

(JAG& ﬁ9/4726 10. Nov. 69), concermng the
laclg of’ ay }' :%i f Qrovtsnonal unit commanders

btj(g& as pumshment under
5‘, Sgt,qted that the oplmon in

é%

Art;clrg

!)J f*(i*g}fq;
RIGEATIE ol oy L {0
*Frequently: il rgalfatrsmphuions,,hinge on.the
particular. fagts’ of :the,gasé; atihand;iand because
of “space.. flimlmiqﬁébtlm lqﬁolmlilmiys possible
to restate; all,.of; the iperativel fucts  in..a, digest.
Accardingly, Judge advosats s A ;,,‘ldepxmls,e cau-
thon o, appling deciglogs’, dligpied I

of ¥ g’ "{‘H"ws.;}t?f i“ﬂ gt

cate’'b e _
IAGO T0x % J5]
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questron was derived from a Mrlrtary Justlce
Division opinion whrch was ' substantially  over-
ruled by that office in JAGJ 1970/7534, 16
Apr. 70. The more recent opinion concludes
that the provisional unit commander ‘'may impose
reduction as punishment in certain circumstances.
Accordingly, to the ‘extent that JAGA 1969/
4726, - supra; i§ -inconsistent with the Military
Justice Division Opinion, it should no longer
be followed. JAGA 1970/4222, 25 Jun. 1970.

‘2. (Posts, Bases, and Other Installations 29)
Commanding General May Not Provide for
Automatic Suspension of Drlving Privileges  for
Mere Apprehension. A staff judge advocate re-
quested an op:mon as to the authority of the
Commanding’ General of a post, by local régu-
lation, to provlde for’ the automatic suspensmn
of motor “Véhicle operatmg privileges upon ap-
prehensron for' a movmg traffic violation on
post, regard_less of ‘prior driving- record and re-
gardless of ‘final” disposition of the "case. The
Judge Advocate'General stated that the prdﬂsron
is ‘improper insofar a§' it"is’ inconsistent with
AR 190-5'(20 Dec’ 1962), 'which' prescribes ‘whén

‘t}ne dr:Ving prM‘legé may bé revoked or susperid-

ed. AR.190-5, supro, requires, in part, the
assessrhént of p01nts and" calls for suspensron
only if that offense or ‘that offense’ plus points
assessed for earlier offenses, totals 12 or more.
I the “case "of ‘a serious*offense; which calls
for the assessment of 12 points, it would be
proper for ‘the' commander to ‘take ‘summdry 'ac-
tion: agamst the "alleged offender. ‘Driving privi-
leges may- also be’ suspended-in ‘the -case “of a
serioits  offense, pending ' disposition'* of - the
charges, - or for répeated- violations,: involvement
in an accident resulting from:unsafe drivifig; 6r
when the offender has committed: & viglation: of
the - type - for, .which. civilian :autherities: would
normally revoke. or -suspend. a. drwetr S _llCense
JAGA: 197044157, 9 Jul. 1970,... :

* 3. "(Enlisted Men ‘' 73) “Tiih ’**épanf“liﬁ ewﬂ
‘Confinement - May' ‘Not Acdi'ué A%t Fdst
‘Afer “ETS: ‘A 'man enlisted in*ile Arty 6n 31
Jan' 1963 for ‘thiree years RS st “hy
civil* authorities while on JekvE S 1187 A F"i%ﬁ‘a
tried and’ cofivicted " of* ﬁhﬁ’n‘de}”""aﬁﬁ'ﬁ’s ﬂténee“d
t6 ' Iife' iy &‘imnihént”‘f'ﬁé“"%hvl s dp-
'jié‘ﬁléd aﬁﬁi"éé’t‘* adidg s i PBHIR Y rﬁé’?l ds
feleased" from’ “&ivilidd SORESAY" d "ﬁ Apr- ’f§70
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and returned, to military control voluntarily op
10 Apr 19'70 An _opinion was . requested by
TAG. as . to whether the time spent in'. civil
confinement from 15 Apr 1963 to 3 Apr 1970
was time lost: within the.meaning of 10 USC
972.

The Judge Advocate General oplned t.hat
there was sufficient evidence wpon which to -base
an administrative .determination that the enlisted
man was : absent without; leave from 19  Apr
1963 to. 10 Apr 1970.. However as a- member
may not accrue -time. lost after the. explra,tlon
of his. penod of ‘service, only that " period. from
19 Apr 1963 to 30 Jan 1966 may be assesspd
as time lost., It was further stated that as th‘e
absence was occaswned by the member §..0wn
misconduct it would not .be excused as u id-
able UP para. 71, AR 630-10 (Change No. 8,
3 Oct, 1969)..The member may . be  given. a
waiver of time lost. UP para. 2-3, AR 635—2
(15 Jul 1966) to be discharged at this hm,q
and he could. be ehglble to reenlist if. he were
otherwnse quahﬁed -and was given such a. waiver,
Finally, it was noted, that - there ‘was- no fpl'thblr

tion against dlscharglng a member for the copr

venience.. of . the Government UP para 5- 3 AR,
635-200 (15 Jul 1966) while the convjction by
civil authorltles was pendmg appeal JAGA. 1970/
4230 26 Jun 1970.

4. Dissent. anda the Powers of Post Comr
manders .

Three recent dec;smns by Federal eourts [n
Kiiskila v. Nichols,.Yahr v. Resor, and Dash. v,
Commanding - General. havﬁ;Ign reaching . impli-
cations for.the military.. seryice, and.. .should, be
considered .. in, . connectlon wltp future, decrslons
in the dissent. arga,,..,

In-Kiiskila’ v’ 'Na‘chols; il F 2d — ('7th
Cir., 1970), the: Commanding:Officer; Fort Sheri:
dan; ‘barred- & civiliah®éthployee of @ cred‘i’t- uvhion
located on his post from:énterihg! Fort ‘Sheridih.
The plaintiff had been agtive.in-antiwar.activities
off: post, vhad, offgred. a.pickefsito:.an, ‘off-post
antl~V1etnan;1 ‘war .. rally. g )anﬁ‘gffjgep during: -a
casual, conversation; and, had. bean jstopped: driv-
ing onto. Fort Sheridan wit ;fwl%maxam,ynt of
anti-Vietnam. waf, lifegatire, i her., %r From

hllbey |
these facts, the comnander, that
Vi Kiski o ghemit 4 SRt s
lnaflets on Fort. Sheridan i!‘ Viglation.ofia, lgea

post regulatlon, and, .that her, literature would
pre_]udloe good order and dlselplm,e and disrupt
his mission. ,

Although plalntlff was. 1n1t1ally unsucoessful
the . Court of Appeals for the Seventh Circuit
reversed the . decision of the lower court and
ordered her admitted to Fort Sheridan. The

. court determmed that her right to “oppese the

Vietnam war and join orgamzat;xons to achieve
that goal was protected by the Flrst Amendment
Whlle the court’ was willing to weigh the com-
peting interests of the plaintiff and the Army,
it found no. independent evndent:er that plalntlff’s
presence on post would endanger (;}'lllita,l'y disci-
pliné ‘or that she intended 1o _,..ti;lagute “her
leaflets on post in violation of théget ég’ula—
tion. The court refused to eo%snder the COm—
mander’s affidavit and testlmony as, "to- his  rea-
soné for excluding Miss Kiiskila b‘é{”:’dlise ‘it" be-
lieved those reasons were too” Sl]b_}e(:flvc and
speculatlve _ L
hr v. Resor, — F. 2d. -s---,'“ th Cir,,
19‘70), involved an attempt by way of ‘a’ pre-
litnitary - ‘iijunction -to ‘enjoin "the" Comiﬁandlng
Gendtdl, XVIT Airborhe Corps’ and Fott’ Brigy,
from fi‘éfusmg to' permit plaintiffs,” ‘whHo wete
soldrerﬁ"éta‘tidned at Fort- Bragg, from “disttibut:
ing - four editions of “Bragg Briefs” on Fort
Bragg ‘y“g‘?gtgmmagde -had, determined, pursuant
y ¥ %uatlon 10-10 and a local imple-
M}‘nf r‘% i atton, tliat tﬁe contents of the pub-
lcatl‘!d lﬁéd 2 ‘Clear, danger o the loyalty,
ﬁf e’ 61‘ the military ' personnel

. . é District Court denied plaini-
tlffs 4l rélier and ‘the’ ‘Court "of Appeals for
the ‘Fourth” Clreu;t affitmed. The latter court
concludé"c? that the Dl’ét’rlct Court had not abused
its drscreﬁoii when lt demed plalntlffs prellm;—
nary’ “télief, “and, ‘in’" éffect, 'approved “Atmy
Regulation 210-10 and the local inipléienting
regulation; However, it ‘left‘opetl: 4 fiFt@éRision
on the' spacific: facts: of ‘the case’ BEMrarkt-intil
thé+District Court had' héld*w-iMltheatirig on
the: injunction ‘and’ déternined? whidls gttieres in
“Bragg Briefs" were ebjeetiohaﬂﬁfe&'iaﬁ&%*\ﬁhy

......




them ~with a place to -hold post-wide mestings
at which various subjects, including the war in
Vietnam, would be  discussed and a -petition to
Congress could:- be drafted coricerning- the: war.
The: - District - Court upheld Army Regulation
210-10, and the local regulation, concluded that
the installation commander need not permit
meetings which endangered good order, discipline,
and morale, and determined that on the facts
the commander properly refused to permit plain-
tiffs’ meeting. The Court of Appeals for the
Fourth. Circuit . affirmed.

While the facts of these. cases differ, they all
clearly .indicate: that the Federal courts will
recognize and honor the right of installation
commanders to protect their commands, by ex-
cluding persons, publications, or activities which
will interfere with their mission or endanger
the loyalty, dlSClpllne or morale of the military
personnel on their post., It is equally clear,
however, that commanders will bear the burden
of convincing the courts that their determinations
werg not arbltrary and capricious. Staff Judge
advocates must msure that they are able to pre-
sent substantlal evidence that at the. time of the
mstallatlon commanders determlnatgon}thi '“
cluded person, object or, actmt Wi d" h"z
interfered with his missmn Bt endan ered “the
loyalty, discipline, or morale of his froop
Generalized statements will not suffice, nor will
personal distaste, or mere fanciful speculation
as to what may occur, as in Kiiskila, be ac-
cepted by the courts as evidence. JAGL-X, 12
Oct. 70.

VL. MISCELLANEOUS

1. CLE Program On Defense Of Drug Cases.
The Joint Committee on Continuing Legal Ed-
ucation of the American Law Institute and the
American Bar Association will sponsor a pro-
gram on the defense of drug abuse cases which
may be of interest to judge advocates.

The program will be held between 12-14
November in the New York Hilton in New
York City. It will consmt of presentations de-

scribing the medical propertles of the drugs"

commonly used, sociological and physiological
reasons for ‘drug abuse, methods of drug iden-
tification, problems raised by search and sei-
zure, arrest, and other police activities, pretrial

O and trial ‘defense strategy, and arguments on
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sentencing. Marihuana  offenses will be gwen
spec1al attention. .

‘The registration fee is- $225 for ‘the course
is payable -to theJoint Committee on- Continu-
ing Legal Education, 4025 Chestnut Street,
Philadelphia, Pennsylvania 19104, -

2. Valley Forge Partriots Award. Awards will
be given this year for' letters of not less than
100 nor more than 500 words in length “for
members of :the Armed Forces and Resérve
Forces on' the subject: Freedom~—Privilege or
Obligation. Entries should be submitted before
1 November: 1970 to Freedoms Foundation,
Valley Forge, Pennsylvania 19481. Entries should
include name, rark; serial number, ‘branch of
service, unit-:?address home state address and
zip- code. -

3. Articles ‘Of ‘Inlerest To Judge Advocates.
Kent, Rights"Reétained by the People Under the
Ninth Amerdment. 29’ Fed Bar J. 219 (1970).

4. AR’s Of Interest To Judge Advocates.
AR ‘15:188; 28 Aug. 1970, Army Board: for
Gorrection of Mllitary Red‘ords, effective 1 Oct:
1970. This revision clarifies who may ~make
application for correction. of records; - release
of classified material and official records; .and

provides for settlement of claims. :
5. Distribution Of The Advocate. The Advo-

cate is now distributed directly by Defense Ap-
peliate Division. Thus they are now in a posi-
tion to make a direct mailing to any persons,
civiian or military, who so request it. Names
and addresses should be sent directly to the
Défense Appellate Division, Headquarters, U.S.
Army Judiciary, OTJAG, Department of the
Army, Washington, D.C. 20310, on official let-
terhead. Due to diminishing supplies, it is in-
creasingly difficult to honor request for back
copies of The Advocate.

6. PLI Program On Representing The Ser-
viceman Under Military Law. The Practising
Law Institute will present two institutes on
“Representing The Service Man.” The first will
be held on 6-7 November at the Essex House
in New York City, and the second from 11-12
December at the St. Francis Hotel in San Fran-
cisco. Registration forms may be obtained from
the Practising Law Institute, 1133 Avenue of
the Americas, New York, N.Y. 10036, Fee is
$75.00. '
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7. Teaching Positions' At The' ‘United States
Military Academ\y Officers interested -fi: a'téach-
ing -position,-which. will become vacant -during
the summer of:1971 in the Department of Law,
United States: Military Academy, West. ‘Point,
New York, are encouraged. to gorrespond: directly
-with . Personnel, . -Plang . and. .Training - Office,
OTIJAG, ATTN: Captam Franks Washington,
D.C. 20310. .. .. ;

Apphcatlons are’ lmuted to . ofﬁcers in: the
grade Of captain: with: a minimum-of 12 to 24
months” active. duty’service. A pesition at. USMA
is a three-year stablized -tour which may require
the .officer. to have to:.éxtend his servioe obli’ga-
tion to meet this,requirement. . - b

-8. . “Graduate: Level-Civil Schooling: Underl The
Provisions Of AR 350-200. Officers interested
in graduate«level civilyschooling .for.:Fisol Year
1972 should: contact: Personnel, - Plans :angd, Train-
ing - Office; OTIAG; ATTN:. Captam Fl‘anhs
Washington,. DG 20310... e e

--Schoeling will. be-iof: one. years duratlon and
should result in a LL.M. degree in one-. of mhe

i
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'The. training... will - be - fully- funded by the 0
‘Government “and - carries arthree-year service ob-
Tligation.: Applicants should meet the prerequisite

of 'the Advanced Cldss, as anneunced -in.-70-9
JALS 15. Under ne. circumstances ‘is graduate
level civil schooling ‘considersd - m heu of  the
Advanced Course L
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