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jurisdiction might be lost by the giving 
of an honorable discharge, providing 
Congress had not reserved the right of 
the military to proceed, such as in fraud 
cases; that this had been the military 
rule for many years; that certain Naval 
regulations in effect at that time, par­
ticularly Article 8 (Second) of the Arti­
cles for the Government of the Navy (34 
USC, Section 1200, Article 8) supported 
an argument that Hirshberg was sub­
ject to trial by a Navy court-martial, 
while Article 14 (Eleventh) of the same 
Articles supported a contrary argu­
ment; that in order t() reconcile the 
cpnflict between the two articles the 
administrative interpretation given to 
those and similar articles of war should 
be considered; that the long-standing 
Army and Navy interpretation denied 
jurisdiction to courts-martial and that 
interpretation would be adopted by that 
Court, particularly in view of the fact 
that Congress had tacitly approved the 
administrative construction by failing 
to make uny substantial changes over 
the years. 

Rea1i.-:ing we are bound uy the prin­
ciples of the Hirshbel'g' case, we apply 
them to the facts as found in this 
recorn. .. There can be no dispute that at 
the time the offen:;;e was committed the 
accused was a l)CrSOn who wa~ expl'c:"si:v 
made subject to military law by thc 
Articles of 'Val". The crux of the prob­
lem is the efTcct of a discharge for the 
benefit of the Government as there arc 
special situations contemplated b~' C'011-

g"rCSfl which are not encompassed within 
the Hirshberg doctrine. 

On page 10 of the Manual for Coul'ts­
Martial, U. S. Army, 18-19, we flJld the 
following statement \\"hich sllggCfltS an 
exception to the general rule that a 
diRcharg'c pre\"ent~ prosecution where 
an offense, except in fraud ca~es, i:-; 
committed in a prior l)eriod of enlbt­
ment: 

"In certain C[lse~, if the per~on's 
di.'l:chnl"ge 01' othel' ~epal'l1tion drll.'s 
not h1te")'I!])t his status as a pc/,s,,/! 
belonahl[J to the (fcl1crcd catt00,.!! 0/ 
perSOU8 subject to ?II/lila/'!f laul, CO/II't­
martial ,;ul'isdlcliol1 do('.'r ?lot tIT/lli­

nate. Thus, when an oflkcr holding 
an emergency commisHion was di~-

charged from that commission by rea­
son of his acceptance of a commission 
in the Regular Army, there being no 
interval between services under the 
respective commissions, it was held 
that there was no termination of the 
officer's military status-merely the 
accomplishment of a (:hange in his 
status from that of a temporary to 
that of a permanent officer-and that 
court-martial jurisdiction to try him 
for an offense (striking enlisted men) 
committed prior to the discharge was 
not terminated by the discharge . 
• • • " [Emphasis supplied] 

This provision was not first enacted 
by the promulgation of the 1949 Manual. 
It has been the law for approximately 
twent;r-five years as the Manual for 
Courts-Martial, U. S. Army, 1928, has 
substantially the same provision. More­
over, it is arl1plifletl and expanded in the 
Manual for Coul't:;;-lVIartial, United 
States, 195], and this enactment ex­
pressly mentions the type of case with 
which we are now dealing. This Man­
ual, pnragl'aph 11, page 14, provides: 

"The general rule is that court­
martial jurisdiction oyer officers, 
cadets, midshipmen, warrant officers, 
enlisted persons, and other persons 
su bject to the code ceRses on dis­
charge from the service or other ter­
mination of sllch status and that ju­
rh;diction as to an offense committed 
during' a period of service or ~tatus 
thu:,: terminated is !lOt rC\'jYcd by re­
entry into the military service or 
return into sHch status. 

"b, E:rcepliuns.-To this general 
rule there nre, ho\\'c\'Cl', some excep­
tions which include the following: 

"JLlri~diction as to an offense 
ngain~t the ('ode for which a court­
martial may adjudgc confinement for 
the Y(':tl'~ or more committed by n 
pCI't:on \\'hile in a ~tatu5 in which he 
\\'a~ subj{;ct to the code and fnr which 
he cannot be tried in the courts of 
the l~nited States or an~' State or 
TCl'l'itol'Y thereof or of the District of 
Columbia is not tcrminated b~' tlis­
chal':,!e 01' other tcrminaliqn of sllch 
statll~ (Art aa). JUl'bdiction under 
Article 3a should- r~ot be exercised 
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April 18, IV:)l. \\".1~ arraigned on six 
specification::, [UUI" nlleging- alterations 
or forgel'ie5 of l:nitecl States POf'tai 
money order.~, and the other two alleg­
ing larcenies of :::imilar in:::trllment.-;. On 
August 29. 19:)1. he was condcled on all 
charves and ~vecitk[ltions and sentenced 
to a di~honol'abic di.'-charge, total f,)l'­
feitul'es of pay and ::tl!o\\"ances, and can· 
finement at hard labor for ten Years. 
The finding:,; and st.'ntence wer~ ap­
proved b~' the cOll\'cning allthorit~· and a 
board of review in the office of The 
Judge Advocate G(,l1e1'al, rnited States 
Army, affirmed. \Ve granted accused's 
petition for reYiew to determine the 
single issue of whether the court-mar­
tial had juri::diction to trv him for 
offenses committed during' his prior 
enlistment. 

Because the re-enlistment of the ac­
cused was effecti':'c prior to the Uniform 
Code of ?dilital'.\' .Justice, 50 USC §§ 
551-736, and after the Manual for 
Courts-Martial, U. S. Army, 1949, was 
promulgated, the Articles of \Va1' and 
the principles of that rvranual are con­
trolling on the isfiue herein involved. 
Article of War 2, 10 USC § 1473, desig­
nates the persons who, at the time these 
offenses were committed, were subject 
to military law; and paragraph 10, on 
page 9 of the 1949 Manual, sets out the 
following rule for termination of juris­
diction: 

"The general rule to be followed in 
the Army is that court-martial juris­
diction over otlicers, cadets, soldiers, 
and others in the military gervice of 
the United States ceases on discharge 
or other separation from such service 
and that jurisdiction as to an offense 
committed dUring a period of service 
thus terminated is not revived by re­
entry into the military s.ervice." 

Appellate defense counsel. contends 
the decision of the Supreme Court of 
the United States in United States ex 
reI. Hirshberg v. Cooke (1949) 336 US 
210, 93 L ed 621, 69 S Ct 530, disposes 
of the issues in this case and that we 
must follow the holding in that case. 
We would agree with the latter part of 
the contention if the former were cor­
rect but the difference in facts poses 
different issues and requires us to reach 

~-.-.--~-.. -----------------. 

a different rc~ult. In thnt caRe the de~ 
fendant, an enlisted man serving in the 
Navy, waf> captured by the .TapaneRe and 
remained n prisoner of war until hi.':> 
liberation by American fones in 194;;. 
He was hospitalized for n time nnd 
re.5\tol'ed to duty in January of ]9<16. 
Because his term of enlistment had ex­
pired he was s.ri\'en an honorable dis­
charge on !\Ial'ch 26, 1946, He re-enlist­
ed for aJwther four-year term the 
following day, Approximately one year 
later he was tried upon charges of mal­
tl'eatment of othel' prisoners under his 
charge during his confinement aR a 
prisoner of war. His plea that the 
court~martial was without jurisdiction 
to try him for the offenses committed 
during' a prior enlistment at the tet'mi­
nntion of \vhich he had received an 
honorable discharge was overruled b~' 
the military courts. He \vas convicted 
on some of the charges and specifica­
tiOIlS and sentenced to be reduced from 
chief signalman to apprentice seaman, 
to receive a dishonorable discharge, and 
to be confined for ten months. There~ 
after he instituted habeas corpus 'pro. 
ceedings in the Federal district court 
contending that the court·martial which 
convicted him lacked jurisdiction. The 
district court sustained his contention, 
the court of appeals reversed, certiorari 
wag granted by the Supreme Court and 
it ended the litigation by affirming the 
holding of the district court. 

To determine whether an affirmance 
of this finding and sentence would do 
violence to the principles of that case, ,I 

we shall first set out what we believe to 
be the .rationale announced therein and 
then apply the reasoning to the case at 
hand. Mr. Justice Black, who wrote the 
opinion for the Court, seems to have 
followed this line of reasoning: that 
courts-martial are courts of special and 
limited jurisdiction and they derive 
their power solely from Congressional 
grants; that persons or classes of per~ 
sons subject to the Code must be specifi­
cally designated by Congress; that 
there is an affirmative duty on the part 
of the Government to establish that an 
accused is a person subject to the Code; 
that assuming the military had jurisdic­
tion over the person at the time an 
offense or offenses were committed, the 
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jurisdiction might be lost by the giving 
of an honorable discharge, providing 
Congress had not reserved the right of 
the military to proceed, such as in fraud 
cases; that this had been the military 
rule for many years; that certain Naval 
regulations in effect at that time, par­
ticularly Article 8 (Second) of the Arti­
cles for the Government of the Navy (34 
USC, Section 1200, Article 8) supported 
an argument that Hirshberg was sub­
ject to trial by a Navy court-martial, 
while Article 14 (Eleventh) of the same 
Articles supported a contrary argu­
ment; that in order to reconcile the 
conflict between the two articles the 
administrative interpretation given to 
those and similar articles of war should 
be considered; that the long-f;tanding 
Army and Navy interpretation denied 
jurisdiction to courts-martial and that 
interpretation would be adopted by that 
Court, particularly in view of the fact 
that Congress had tacitly approved the 
administrative construction by failing 
to make auy substantial changes over 
the years. 

Hcalizing we are bound by the prin­
ciples of the Hirshberg case, we upply 
them to the factfl mi found in this 
record .. There can be no dispute that at 
the time the olTense was committed the 
accused was a person who ,vas expressly 
made subject to military law br the 
Articles of 'Val'. The crux of the prob­
lem is the effect of a discharge for the 
benefit of the Government as there Hre 
special situations contemplated by Con­
g"l'ess which are not encompassed within 
the Hirshberg doctrine. 

On page 10 of the 1\lan11al for Courts­
l\Iartial, U. S. Army, 19·19, we find the 
following statement which suggests an 
exception to the gencral rulc that a 
discharge pl'c\·ents prosccution whcre 
an offensc, except in fraud cases. i~ 
committed in a prior ]Jeriod of cnliA­
mont: 

"In certain cases, if the pCl':';on's 
discharge 01' other separation does 
not intel'tupt. his sfatll.<J. (/S a ])(,)'801/ 
beloUfJ1>U{! to the f/CI/('1'Cll caff,fJnrll 0/ 
l}erSOU~ subject to 1IIilitar!llall l , C'O/l/'t-

11Iartial IU1'isciictioll docH uot fl'rlili­
nate. Titus, when an oflker holding 
an emergency commisHion wa:'i dis-

-~~-~--~--------------

charged from that commission by rea­
son of his acceptance of a commission 
in the Regular Army, there being no 
interval between services under the 
respective commissions, it was held 
that there was no termination of the 
officer's military status-merely the 
Hccomplishment of a ehange in his 
status from that of a temporary to 
that of a permanent officer-and that 
court-martial jurisdiction to try him 
for an offense (striking enlisted. men) 
committed prior to the dh:;charge was 
not terminated by the discharge. 
• • ." [Emphasis supplied] 

This provision was not first enacted 
by the promulgation of the 1949 lIIanual. 
It has been the law for approximately 
twenty-five years as the Manual for 
Courts-Martial, U. S. Army, 1928, has 
substantially the same provision. More­
over, it is amplified and expanded in the 
lVIanual for Court:,,-I\'IartiaJ, United 
States, 195], and this enactment ex­
pressly mentions the type of case with 
which we are now dealing. This Man­
ual, paragraph II, page 14, provides: 

"The general rule is that court­
marlial jurisdiction over officers, 
cadets, midshipmen, warrant officers, 
enlisted persons, and other persons 
subject to the code ceases on dis­
charge from the seryice or other ter­
mination of such stntus and that ju­
rbdiction as to all offense committed 
during' a period of ~crYice or status 
thu::: it'l'minated is !lnt rcyjycd by re­
entry into the military service or 
returll into such status. 

"b. E:rccptions.-To this general 
rull~ there arc, howo\"e1'. some excep­
tions which include the following: 

"Jllri~diction as to an offense 
against the co(h~ for which a court­
Ilwrtial may ad.ill(~gc confinement for 
fiye Y(';tl'.': or more committed by a 
PCI':-:OIl while in a stnt ll:i in which he 
wa:: subj~ct to the code :l!lel f0r which 
he canllot bc tried in the COllrts of 
the l7nited States or any St:lte or 
Territory thereof or of the District of 
Columbia is not terminated b~· ciis­
chal'g'0. 01' other terminal iqn of sllch 
~tattls (Art 3a) .• Juri.",diC'tion under 
Article 3a shoulil I~ot be eXel'Cbied 
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Witl:0Ut thE' "nn:.:.('nt of the Secl'etary 
of the Dl..'p~l~·tm(,llt concerned. 

"In th0;.:e C:l.~e;:; \\'1:0n the nerson's 
(li;.:charC'."l' (,I.' c,t!,;'t' ::cp:l.rati')!l ~loe~ not 
intcl'rt;pt hi...: ~tJ.tH5 as a pel'~on bc­
io:)ging U1 '.h:- ("'11,;1':\1 cntc\...';c'l'\" of 
pcr:-:rir.,: suhjC'\.'t "tl' the code:- 'c~t!l't­
T:-:arti:-:\ j,;ri..-d:ct:,,:, d005- not termi­
llate. T:lti ~ H-llell an orlh'cl' holding 
[, cl)mmi.~.::i'-':1 in a l~'~~(,l'\'e Cl)D1p011l""!nt 
of an a!'n~;'rl [(.r"e:: i.,> di:;chal'g'ecl from 
that com!1l~.~~i'lll. '.':hile Oil acth-e du­
ty, b.\· rt:<lsull of Lis acceptancc of a 
cnnm1i~,:ion in a l~e!!lIhr component 
of that armod force. thC'l't' heinp­
no intcrntl between the I)C'l'iodf; of 
sel'\'ic~ under the re3pecti\'1~ com­
missions, there i::: no tcrminntion of 
the oltic~l"s military :::tntlls-mcl'cJy 
the a(:com)lli~hmcnt of a chnllg"c in 
his statu~ ii.'elm that of a tempo­
rary to that of a pCl'manent of­
flC0l'--anci court-martial jurisdiction 
to try hirn for an offense committed 
prior to s1..H:h (ti~('harg-e is not termi w 

nated by the c1i:-:.chal'ge. Similarly. 
when an en1i:,;tcd person is discharged 
for the convenience of the Govern­
ment in order to re-enlist before the 
expiration of his prior period of serv­
ice, military jurisdiction continues 
provided there is no hiatus behvcen 
the two enlistments. A member of 
the armed forces who receives a dis­
chnl'ge thercfrom while serving with­
out the conLinentnllimits of the Unit w 

cd Sbtcs and without the Territories 
enumerated in Article 2(11), and who 
immediately becomes a pel'son accom­
panying, serving, or employed by the 
armed fo~'ces in such an oversea area, 
remains amenable to trial by court­
martial for offenses committed 
prior to his discharge because such 
discharge does not interrupt his sta­
tus [!~1 a person subject to the code. 

" 
While it must be admitted that the 

19G1 Manual could not be used as au­
thority for holding the accused in this 
case, the quoteu. provisions point out the 
hypothetical cases the framers of that 
Manual concluded were covered by the 
provisions which have been in other 
Manuals in substantially the same form 

for it quarter of it century and these 
hypothetical CHses are supported by pro­
nouncements by Army authorities over 
that period of time. \Ve, therefore. be­
lie\"(~ the ]051 Manual is declarato;'y of 
what the law has been since this type of 
disc::harge came into e?"istence, 

A research of available authoritios 
shows uniformity in holding that the ... 
Gow:rnment does not waive its right to 
procced under the circumstances of this 
case. These are the principal authori­
ties we have been able to find. The 
three followiqg case:; arc reported in the 
Digest of Ol1inions of The Judge Ad­
vocate General of the Army (1912-
10,10), on page 181. In eM 121586 
(1018), it was held that the accused 
was answerable for his acts as an en­
listed mnn committed prior to the time 
he accepted a commission. The rule an­
nounced was that an enlisted man who 
is discharged to accept a commission 
docs not lose his military status as the 
effect of the transaction was merely to 
change from one kind of military statns 
to another. '1'his change did not deny 
the court-martial jurisdiction to try the 
accused even though his enlisted status 
terminated. 

In court-martial cases No. 145710, 
149318, and 149937 (1921), it was held 
that HThe discharge of an emerg~ncy 
ofi1cer for the sole purpose of enabling 
him to accept a commission in the Reg· 
ular Army, which he does in fact accept 
the next day, there being·thus no inter­
ruption in either his service or his pay, 
does not terminate his amenability to 
trial by court-martial for offenses carow 
mitted by him prior to such discha~gc 
and while he was still an emergency 
officer, even though the offenses be in 
violation of articles of war other than 
AW 94." 

eM 157051 (1923) discloses a factual 
situation where an officer was dis­
charged for the purpose of being re­
enlisted in a lower grade. He was noti­
fied of his re-appointment by the same 
communication by which he was noti· 
fied of discharge and he immediatel) 
accepted the new commission and tooh 
the oath of office. It was held that th" 
discharl;(e did not terminate the officer", 
amenability to trial by court-martial foc 

-'--~-'-------------- --r-.-----
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offenses committed prior to the dis­
charge. 

In United States v. Johnson, 10 BR 
213, 216 (1939), an Army board of re­
view passed on the precise question be~ 
fore us. There the accused was dis~ 
charged for the convenience of the 
Government prior to the termination of 
his enlistment period pursuant to the 
provisions of Section 8, AR 615-360, 
April 4, 1935, He was tried after the 
re-enlistment and convicted of offenses 
committed prior thereto, The following 
quotation is taken from page 216: 

"It would appear from the above 
, citations at first blush that in the 

instant case the accused, not having 
been brought to trial for an offense 
committed prior to his discharge 
from his first enlistment, the court­
martial was without jurisdiction to 
try him at all, as the second enlist­
ment would not operate to revive ju­
risdiction. However, a close examina­
tion of the digested opinions of The 
Judge Advocate General and othcr 
authorities hereinafter referred to in­
dicates that the mere discharge from 
the service does not operate to sever 
jurIsdiction provided there is no in­
terruption in the service and that no 
moment exists during which the ac­
cused is not subjcct to military juris­
diction and control. \Vhere the dis­
charge operates to terminate the 
service of the soldier and remand him 
to civilian life, then and in that case 
only docs the discharge from the 
service operate to terminate jurisdic­
tion over accused. 1'he criterion is 
not the mere fact of discharge but the 
te~'mination of military sen'ice. In 
the eases referred to above digested 
in the opinions of The Judge .'\(1\'0-
cate General, 1912. the termination of 
jurisdiction by di:::dlarge exists. in 
the language of the opinion. where 
the soldiel' 'has thus become a civilian' 
and has 'Jeft the Army', • • ." 

In United States v. Aikins: and Seov­
ers,5 BR-JC 331, 354 (1949), the rule 
of the Johnson case was rcatnl'med. 
Both the board of review and the judi­
cial council held that the two accused 
could be tried for offenses committed 

1,7 CMR]-) 

prior to the time of their discharge for 
the convenience of the Government. 
The board of review discussed the pre­
vious authorities dealing with the sub­
ject and then distinguished that case 
from the Hirshberg case. The discusw 
sion is found in the following language: 

". • • • The distinguishable fea­
ture between these hvo cases on the 
facts is that in the Hirshberg case, 
supra, the discharge became effective 
after the accused's term of enlistment 
had expired and the discharge was 
not efrected in order to accomplish his 
re-enlistment. In the instant case the 
discharges were accomplished prior 
to the expiration of each accused's 
term of enlistment and they were ob­
viously predicated upon re-enlistment 
in the Regular Army prior to the 
regular expiration of their term of 
enlistment. While the rule stated in 
the Hirshberg case, supra, applies in 
situations where the soldier's term of 
enlistment has expi1'ecl or where he 
has been separated from the service 
and a hiatus occurred between his 
discharge and subsequent re-enlist w 

ment, no such rule has been adhered 
to by The Judge Advocate General of 
the Army in cases where soldierf; are 
discharged 1n'i01' to the expiration of 
their terms of sen'ice for the con w 

venience of the Go\'el'nment, either 
for purposes of re-cnlistment 01' ac­
ceptance of a commission. Indeed, 
the exact opposite is true. • •. " 

If thcl'e are good reasons fo1' the hold­
ings in the foregoing authorities, there 
are equally good reasons for difTerenti­
ating this case from the Hirshberg case. 
In this connection if we can determine 
the reasons for adopting the general 
rule, we ma~' be able to determine the 
reasons pront))ting the eXl'el1tions. In 
\Vinthrop's !\Iilital'Y Law and Prece­
dcnt~, 2d ed., l!)~O Reprint. pages 89 
and ~):3, paragraphs 11S and 124, respec­
tively, state as follows: 

". • • . the general rule is that 
111 ilitarlj pcrsons-ofliccl's and cnli::;t­
cd men-are subject to the military 
jurisdiction, so IOtfg only n,,, they re­
main sllch; that when, in any of the 
recognized legal modes of s~IJaration 
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from the seryice. they cease to be mili­
tary and bl~comc ciri! I)(TSlnu~, sueh 
juri:;diction can, constitutionally, no 
more be exercised over them than it 
could before they ori,dnally entered 
the army, or than it C~!l over any oth­
er member:::. of the ch'il community," 

"Jl'[W::DICTIO:-': AFTER .\ SECOND Ap­

POI:-;T~IE:S-T OR E::-';UST~tEt\T, It reM 

mains to refer to the effect, per se, 
of a sub::.equenr appointment or en­
li~tment of an of1kel' or soldier, (once 
duly dismi:-:secl. re~igned, &e" 01' dis­
charged,) upon his amenability to 
trial for an offence commit.ted prior 
to such dischnrge, &c., (and within 
t\vo years), but not yet made the 
subject of a charge 01' trinl. Upon 
this point there is not known to ha\'e 
been any adjudication. Putting out 
of the question the cInss of offences, 
the amenability for which is express­
ly defined by the 60th article, it is 
the opinion Of the antl/f)r that, in 
separatin{J in aHY legal fOT'm. from the 

service an officer 01' soldier 01' ('01'/­

senfi..ng to his separation therefro·m, 

and remandin(J h-tm to the civil status 

at which the military iU"I'isdiction 
properly terminates, the United 

States, (\vhile it may of course con­
tinue to hold him liable for a pecuni­
ary deficit,) must be deemed in law 
to 'Waive the rIght to prosecute him 
before a court-mar'Ual for an offense 
previ01lsly committed but not l>1'ought 
to t1'ial. In this view, a subsequent 
re-nppointment or re-enlistment into 
the army would not revive the juris­
diction for past offenses, but the same 
would properly be considered as final~ 
ly lapsed," [Emphasis suppliedl 

If the rationale announced by Colonel 
Winthrop is the ba:;is for the rule, it 
might be well to consider whether the 
accused reverted to a civilian status. 

This requires a consideration of the ap­

propriate Army Regulations and the 

evidence touching on the continuity of 

accused's service. The regulation under 

which his discharge and re-enlistment 

were effected was AR 615-365, dated 
June 21, 1948, and it is designated "En, 

listed Men Discharge Convenience of 

Government!' The pertinent part of 
the Regulation is as follows: 

"2. Delegation of authority to or­
der di::;charge-Authority to order, 
discharge of individuals for the con­
venience of the Government is dele­
gated to the commnnders specified in 
paragraph 7, AR 615-360-

"b, To permit immediate reenlist­
ment for;) years or more as author­
ized, of individuals who apply for and 
are qualifi0d for snch reenlistment: 

(1) At any time during the last 
90 days of a current enlistment. 

(2) For the purpose of-

(b) Volunteering for foreign 
Ren'ice, when the amount of serv­
icc remaining in current en1ist~ 

mcnt is not sufficient to complete a 
prescribed foreign service tour in 
the o\'ersea command to which an 
individual is to be assigned; dis­
charge and reenlistment to be ef­
fected when the oversea assignment 
is evidence; 

(c) Filling own vacancy where 
at least 12 months remain to com­
plete a normal tour of foreign serv­
ice, when returning to the United 
States from an oversea command 
on emergency or morale leave and 
having less than 18 months remain­
ing in current enlistment. 

Hlnd-ividuals being discharged from" 
their present enlisted status as 'Pro~ 

vided above will be reenlisted on the 
day following discharge. The dis­
charge certificate will not be delivered 
to the individual until after reenlist­
ment is effected." [Emphasis sup­
plied] 

A t the trial evidence was presented 
regarding the procedure required by the 
above regulation. Qualified 'witnesses, 

weIl~acquainted with its provisions, tesM 

tifled that the purpose of providing that 
discharge on one day be followed by im, 
mediate re-enlistment on the next day 
was to insure continuous service; that 

upon discharge the current enlistment 
(7 CMRI 
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ceased and the rewenlistment became ef­
fective immediately; that there would 
be no lapse of time between the two en­
listments; that the new enlistment con­
tract would not be legal until after the 
person was sworn in for his re-enlist­
ment, at which time his discharge would 
be given him; and that there would be 
no break in his pay during the period. 
Concededly, one witness testified that 
the discharge would be effective at mid­
night one day and the re-enlistment 
would become effective at 12 :01 a.m. the 
following day, thereby leaving a hiatus 
of one minute. However, in the light 
of other testimony in the record, as it 
may be influenced by the regulation, we 
do not believe that such a statement 
compels a conclusion that accused re­
verted to a civilian status. 

When accomplished in the manner 
prescribed by the regulation, accused's 
discharge did not terminate his mem­
bership in the Army. This, because his 
then current term did not expire until 
f>ometime after September 5, 1949, and 
his discharge for convenience could not 
have been effective on that date without 
immediate rc-enlistment. Had he ac~ 
cepted the discharge and thereafter 
failed to comply with the provision of 
the regulation requiring His re-enlif';t­
ment, his discharge 'Would have been 
fraudulently procured, Paragraph 10 
of the 1949 Manual lists as one of the 
exceptions to the gCl1ei.'al rule the fol­
lowing: 

4'H a soldier obtains his digchal'f,re 
by fraud, the discharge may be 
canceled and the soldier arre~ted and 
returned to military control. He may 
also be required to serve out his en­
listment and may be tried for his 
fraud." 

The reasons why a soldier, who enters 
into an arrangement with the Govern­
ment to discharge him for the given 
purpose of re-enlisting, should not be 
permitted to claim a lapse in service are 
explained in the decision of the board of 
review in United States v. Butcher, 10 
BR-JC 223. The following quotatioll is 
taken from page 232: 

". • • • In any case involving a 
discharge for the conveniencc of the 

Government for the purpose of effect­
ing a change in particular status 
where the 'dischargee' did not fulfill 
the terms of the discharge, there is 
a presumption that the discharge was 
obtained by fraud (Dig Op JAG 1912, 
p 457). It is apparent, therefore. 
that in those instances whcrein a per­
son in the military service is dis­
charged prior to the expiration of his 
contractual term of service for the 
purpose [sic] of reenlistment or to 
continue in the military service in a 
different capacity and fails to fulfill 
the terms of the discharge, there is 
a valid presumption that military ju­
risdiction over suth person has not 
lapsedo Weare 'unable to perceive 
any cogent 1'eason f01' stating there 
has been a lapse of military jurisdic­
tion 'It'here the 'di8char{/ee' co'mplies 
with the te1'ms of a discharge which 
has fo?' its intendment the 'dis­
chargee's' continuous military serv­
ice," [Emphasis supplied] 

In the case at bar, accused's discharge 
was conditioned upon his compliance 
with the provisions of the regulation 
and would have been voidable without 
such compliance. Clearly, the only pur­
pose for a discharge and re-enlistment 
prior to the expiration of the then 
existing term of enli:;;tmcnt is to 
facilitate the administl'ation and ef­
fectuation of a continuous term of 
service, It is not intended to return 
a soldier to a choilian status and then 
ha\'e him once again become a soldier, 
rather it is intended that the military 
f>tatus be not interrupted, The whole 
complexion of the procecdingf> argue' 
against an interrupted :=;tatus, The dis­
charge was nr)t delhoered until the re­
enli~;tm0nt had been acconlplbhed; there 
was no break in seryice or pay; the ac­
cused could ha\"c been c!'dered to per­
form a special mi~:"ion co\Oering that 
period: he was entiJecl to e\-el'Y benefit 
incidenta.l to memb(>l':-:.hip in the armed 
forces; there was not a fl'action of a 
second that he was not subject to mili­
tary ordcl's or military control: and 
e\"ery fact nnd nil c:iJ'(:um,.;;tance,,:; point 
to a situation where the discharge and 
l'e-eniistment w(>rc to be simultaneous 
event8 for thc sole pllI'JK)~e of pl'cYent­
ing a hiatus or break in the sen-ice, 
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'Cnder the l'r:g'nlatinns and under the 
procedLlre outli:~ed. onc term could not 
cnd until the otilC'l' commel~cecl. If. by 
analogy, we cn:1l11;UE! the ul'1'angpment 
\\'ith a ('o:1lmerciai C'ontr<'.ct. it ,nl5 an 
extens.ion b01\,1'0 the cnd of the term. 
The only Ch[i!1gC W[lS nn extension of 
the term. 

In the fin;,l [lualy,.:;,is we find the fol­
lowing similal'it~· and dissimilarity be­
tween the in3u:t:t C[l:3e and the Hit'~h­
berg case. The point of similarity is 
that in both instances the accused ~\'(,l'e 
subject to military In,,,.. at the time the 
offenses were committed and the hurd en 
rested on the GoYernmC!nt to establish 
that it did not lose jurisdiction by dis­
charge. The point of departure i::. that 
in the Hirshbel':..;' c:ase it appenl'ecl clear­
ly that Congrl'.o:~. except in a limited 
field, had not re.O:C'l'\'ed the right to pro­
ceed directly or indirectly against per­
sonnel of the al'll1ed forces who hnd re­
verted to a ch'i1ian status, but ill this 
instance it had authorized a pl'ocecl~\t'e 
which ,,,ould retftin jurisdiction. This 
conclusion is ulTh'ed at by \'irtuc of the 
fact that Congress authorized the 
President to promulgate rules and reg­
ulations to go\"el'll the ndrnini.stl'lttion of 
military law and. as early as IV28, he 
had pre~cribed that so long as a dis­
charge did not terminate an accused's 
statlls as a person belonging to n gen­
eral category of pcrsons subject to mili­
tary law, courts-martial jurisdiction 
would not be lost. In spite of the fact 
that this regulation has been in the 
Manual since 1028, and that the Army 
has interprcted the regulations to con­
tinue jurisdiction over tho dischal'gee, 
Congress has not seen fit to pass con­
trary regulations. Again, in this in­
stance, we do not have conflicting Army 
regulations as the administrative con­
struction has always been that under 
this type of discharge, jurisdiction does 
not terminate. Accordingly, if Con­
gress has, by not requiring a change in 
the practice, approved the Army con­
struction, the doctrine of the Hirshberg 
case would require an affirmance of the 
decision of the board of review. More­
over, the other tests laid down in that 
Case can be applied here and the decision 
affirmed as the facts meet the require­
ments. 

Thcl'C i~ nnother fundamental dif~ 
fCl'cncc bet ween the two cases. In thi.~ 
instance the accus-eel \'las discharged' and 
re-enlisted \\'hile he was on duty in 
German:.'. I-Ih';,:hberg's' status chnnged 
while hI] wn~ in the United States. In 
all of the ~Ianual pro\'isions, it is ex~ 
presBly provided that if a change in 
status does not remove the person from 
a calegor:-." of pel'~ons -subject to mili­
tary law, th~n jurisdiction is not cut off. 
Subsection (el) of Article of War 2, 

" supra, proyidcB as follo\vs: 
"All l'f'tninel's to the camp and all 

persons accompanying or serving 
with the Armies of the United Stntes 
without the territorial jurisdiction of 
the United States, and in time of war 
all sllc·h retainers and persons accom­
panying or serving with the Armies 
of the United States in the field, both 
within and without the territorial ju­
risdiction of the United States, 
though not otherwise subject to these 
articles." 
If \\le were to make what appears to 

llS to be an unreasonable assumption, 
that is, that accused's status chnnged, 
\\'e wonld be faced with this factual sit­
uation. For an infinitesimal period of 
time the 'accused became a civilian with­
out the territorial jurisdiction of the 
United States, During thi~ period he 
was housed, maintained, paid, and oth­
erwise serviced by the United States 
Army. He was transported overseas 
and he was returned to the United 
States by the Army. Between these 
two events he was always a soldier. Un­
der these circumstances he would either 
be accompanying or serving with the 
Armies of the United States from the 
moment he left these shores until he re­
turned. If, for a moment, he stepped 
from his uniform into civilian clothes 
and then back again, he never stepped 
into a category \vhich was not subject 
to military law. Under the principles 
announced in all the authoritIes, and 
under the Articles of War, he was 
always subject to courts-martial juris­
diction. A momentary break in service 
does not necessarily break court-mar­
tial jurisdiction. It did in the Hirsh­
berg case but as we view the particular 
circumstances of this case, we find it 
did not do so here. 

--r-.. ----------------
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The decision of the board of review is 
affirmed. 

Judge BROSMAN concurs. 

QUINN, Chief Judge (dissenting): 

I dissent. 

In my opinion, United States ex reI. 
Hirshberg v. Cooke, 336 US 210. 93 L 
ed 621, 69 S Ct 530, is controlling hel·c. 
r read Hirshberg to say that once an 
enlisted man has been discharged fl'om 
the armed forces, that discharge op~ 
m'ntes as a bar to subsequent trial for 
offenses occulTing prior to discharge, 
except in those situations expressly 
saved by applicable statute. I find no 
statutory provision-and the majority 
eltes none-that is applicable here. 

It is immaterial. r think, that there 
may be persuasive policy arg-uments in 
snpport of the resnlt reached bv the ma­
jority. \Ve are here concel'~ed with 
courts-martial, special tribunals whose 
jurisdiction must be found solely with­
in the confines of the statutes creating 
them. If jurisdiction is not conferred 
by statute, then it matters not that it 
should be conferred. 

r should add that I fllld in' this record 
no intimation that the accused procured 
his discharge by fraud. 

I would dismiss the charges for lacl< 
of jurisdiction in the court-martinI 
\-\'hieh tried them. 

UNITED STATES, Appellant 
v. 

ROBERT W. FRANTZ, Private First Class, 
U. S. Marine Corps, Appellee 

Military personnel § 47 - wrongful possession of liberty pass with intent 
to deceive - as oiTpnse. 

1. A specification alleging wl'ongful possPR~ion of an armed forces liberty 
paRS "with intent to deceive," in violation of UCIVIJ, Art 1:1-1. allegeg an 
offense. Such concluct is to the prejuclicc of gooad orcler and di,'cipline. 
since it constitutes a deliberate flaunting of the requirement that liberty 
carels he dul,' and propcrly authcnticnted, and of the anthority of the 
oflicer designated to issuc ~l1ch documents. 

Conduct. etc § 1 - uncertainty in pro,niption of VC:'IIJ. Art 1~1. 
2. UCl\lJ, Art I.'3.1. is not uncon~tituti(ll1al as being yague [tnt{ Ul1ccl't[tin 

in its proscription:=-. The Article e::;lalJli~he~ f:tanc1nrc1s well cnoll~rh known 
to ('nable thogc within its reach to corl'cctl~" appl~" them (C()l1llHll~" \". Gen­
eral Construction Co. 2G9 US 38;). 381, 302. 70 L ed 322. :i28 . .:lG S Ct 
126; IIYg'l'acie Prodsion CO. Y. Sherman. 2GG 8S ,19i. :;02. c,' L cd 402, 
406. 45 S Ct 1.41; OmacchcYHnia Y. Idaho. 2·16 liS ~'13, 3,18. G2 L ed i63. 
767.38 S Ct 323; :K'ash v. United Rtnte~, 220 rs 373. S7 L eel 1~82, 23 
Set 780; International IIal'\"{~slel' Co. y. KClltucl\y, 2:j.1 l'S ZIG, 228, 58 
L eci128'1, 1288, 3'1 S Ct 853). 
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