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counsel and there is é%r{phing in the
record to indicate divided loyalty of
counsel or antagonistic defenses.
Here also, the guilt of each co-accused
was in nowise dependent upon the
ineriminating statements of the other.
Each accused, in his own statement,
admitted substantially the same con-
duct mentioned in his co-accused’s
statement.

Asg the failure to give a limiting in-
atruction did not affect the substan-
) " tial rights of either sae-
Headnote 15 cused, did not result in
specific prejudice, and
guilt was established by other com-
petent evidence, revergal is not re-
quired, TUnited States v Humble;
United States v Fleming; United
States v Lucas, all supra.

Lastly, we consider the appellant’s
contention that the law officer erred
prejudicially by refusing a defense
requested instruction that the ac-
cused’s statements were not voluntary
if they were induced by a defective
promise of immunity, '

At the time the pretrial statements
of the accused were received in evi-
dence, the law officer stated that:

“There has been some evidence
induced [sic] that prior to making
-of these out-of-court statéments,
- that the accused was subjected to
unlawful influence and unlawful in-
ducement and immunity granted.

This is a matter which you must
consider in your determination as
to whether the statement was volun-
tarily made, 1If, after considering
these matters and all the other ref-
erenced material which touches on
the voluntariness or involuntariness
of the statement, you do not deter-
mine beyond a reasonable doubt
that the statement was voluntary,
you must reject the statement and
disregard it as evidence.”

And prior to the court closing to de-
liberate on findings, the law officer in-
structed, as earlier noted, that the
accused’s statements were not velun-
tary if they were obtained because of
the inducement.

We do not see how, in all fairness to
the accused, the law officer could have
been more explicit. More-
Headnotc 16 over, to have instructed
in heee verba as requested
would have caused to be introduced
for consideration by the court the
question of whether the promise of
immunity was effective or defective.
In any event, this is certainly an im-
material eonsideration with regard to
the admissibility of the accused’s
statements. '

The decizion of the board of review
is affirmed.

Chief Judge QUINN and Judge FER-
GUSON concur,
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Courts-martial § 49 — jurisdiction — discharge.

1. Constitutionally, in the absence of martial law, civilians are not sub-
" ject to trial by court-martial and thus, if a ‘member of the armed forces
commits an offense in violation of military law but is discharged before
court-martial proceedings are initiated, he cannot, while he remains a civil-
‘ian, be tried by court-martial. :

" ‘Enlisted men § 57 — termination of military “status — generally.
2. Normally, military status is terminated upon the concurrence of two
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conditions: (1) execution of a discharge certificate or p“omulgatlon of ap-

propriate orders of separation; (2) delivery of the instruniént providing for
discharge, with the intention that it take efTect according to lts tel ms,

Ty .
Enlisted men § 57 — termination of military status — prepiirs tion of dis-

charge instrurmoent without delivery,

3. Mere preparation of an instrument of discharge, without c”hvery
thereof, does not terminate military status,

Courts-martial § 55 — jurisdiction — discharge to reenlist.

4. Where 2n accused who had twice been granted extensions of his

original enlistment applied for cancelation of these extensions and restora-
‘tion of the original date of expiration of enlistment so that he could re-enlist

and obtain certain benefits not otherwise available and his request was .

granted and orders were igsued providing for cancelation of the extensions

and issuance of a discharge certificate, but cancelation of the extensions

was expressly made contingent upon the accused’s re-enlistment and he,
as provided in the orders, took the required oath of enlistment obligating

himself to serve an additional period, subsequent delivery of a discharge °

certificate and all related papers did not effect a termination of the accused’s
military status, but merely a substitution of a new term of enlistment
for his original enlistment and its extensions, and, thus, the accused
remained subject to court-martial jurisdiction for an offenge committed
prior to discharge and re-enlistment.

No. 16,079
December 21, 1962

On petitign of the accused below. ACM 17897 not reported below. '.

Affirmed.t

Major William A. Crawford, Jr., argued the cause for Appel]ant Ac—

cused. With him on the brief was Colonel Joseph E. Krysakowski, . .-

Lieutenant Colonel John C. Wiley argued the cause for Appellee, United
States. With him on the brief were Colonel Merlin W. Baker, Lzeutenant
Colonel Simpson M. Woolf, and Major Ja,mes Taylor, Jr.

Opinion of the Court

QUINN, Chief Judge:

Appellant challenges the authority of
the court-martial to try him for five
specifications of misappropriation and
larceny of funds belonging to the Air
Force Aid Society, in violation of Ar-
ticle 121, Uniform Code of Military
Justice, 10 USC § 921 (Charge II). He
contends the court-martial lacked juris-
diction over these offenses because they
were committed during a previous en-
listment, and before he received an
honorable discharge and re-enhsted in
the Air Force.

Each of the offenses was committéd
before October 1960. Previous to that

date the accused -had twice applied for, .
and been granted, an extension of his °
original six-year enlistment. As a re-' ..

sult, on the day of the commission of

the last offense, he was obligated to -
gserve until October 1962, instead of De-.. -

cember 13, 1960, the date of the ex-
piration of his original - enlistment.

However, on December 8, 1960, the ae- o

cused applied for still anot_her:,change

in the term of his service, ..This time
he asked for cancellation of  the two

1The accused was sentenced to a
dishonorable discharge and forfeiture
of all pay and allowances. -The sen-

tence was afﬁrmed on mtermed:ate re-
v:ew.
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extensions and restoration of the orig-
inal date of expiration so that he could
re-enlist and obtain certain benefits
that apparently were not available to
him under the extensions of enlist-
ment. -

" As part of the processing of the ac-
cused’s application and to facilitate the
adjustment of his financial records in
the Finanee Office, a discharge certifi-
cate was prepared and post-dated De-
cember 13, 1960, A report of discharge,
which normally accompanies a dis-
charge certificate, was also prepared
and similarly post-dated. Neither in-
‘strument was delivered to the accused.
On the day of the accused’s request, a
special order was issued providing for
cancellation of the two extensions and
for the issuance of an honorable dis-
charge certificite. Cancellation of the
extensions was expressly inade “contin-
gent upon” accused’s re-vnlistment on
December 14, 1960, As provided in the

orders, on' December 14, 1960, the ac-

cused took the required oath of enlist-
ment and obligateéd himself to serve for
another six years. About a week later,
the accused received the discharge cer-
tificate and  all related papers in a
“package deal” In: September 1961,
the charges in issue were preferred
against the accused, and nbout a month
‘later came up for trial hefore a gen-
“eral eourt-martial. At that time the
accused moved to dismiss the charges,
_but the motion was denied. ‘

. The Uniform Code of Military Jus-

o tice Timits trial by eourt-martial to of-

o fenges in violation of the
Headnote 1 Code and to persons made
CL specifically subject to ‘its

) pll"o”\ri.éiolr'ls'. Constitutionally, in the

absgence of martial law, civilians are not

- subject to trial by court-martial. Kin-
- ‘golla v United States, 361 US 234, 4

L ed 24 268, 80 S Ct 297 (1960); Reid

I .y Covert, 354 US 1, 1 L ed 2d 1148, 77
©. 8 Ct 1222. Thus, if a member of the

“ armed forces commits an offense in

- violation of military law but is dis-

charged before court-martial proceed-
ings are initiated, he cannot, while he
remains a civilian, be tried by court-
martial, Toth v Quarles, 350 US 11,
100 L. ed 8, 76 S Ct 1. The accused, of
course, does not fall into this class be-
cause he was on active duty both at the
time of the offenses and at the time of
ihe trial. Nonetheless, he contends
ihat he was discharged, and his dis-
charge absolved him from prosecution
hy court-martial for those crimes. See
Inited States v Gallagher, 7 USCMA
506, 22 CMR 296; Hirshberg v Cocke,
836 US 210, 93 L ed 621, 69 S Ct 530
(1949},

Specifically, accused maintains that
Article 8(a), Uniform Code of Military
Justice, 10 USC § 803, requires reversal
of the findings of guilty of the several
specifications of Charge II. The Arti-
cle provides that a person subject to
the Uniform Code is not “relieved from
amenability to trial by court-martial by
reason of the termination” of his
status, if the offense committed by him
before such termination is punishable
by confinement of five years or more

and the offense is not triable in an

American civilian court. The accused
contends there is no court-martial ju-
risdiction over the offenses in issue be-
cause they are triable in a Federal dis-
trict court as u vieolation of 18 USC
§641.2 We necd not examine the va-
lidity of this contention, which in part
depends upon whether the Air Force
Aid Society is an agency or instrumen-
tality of the United States Government.
See The Air Force Aid Society Manual,
AFM 166-5, paragraphs 112, 301, and
417; Government Corporation Control
Act, 831 USC §§846, 856, and 869; ef.
Standard 0il Co. of California v John-
son, 316 US 481, 86 L ed 1611, 62 8 Ct
1168: United States v Robinson, 6
USCMA 347, 20 CMR 63. In our opin-
jon, the Article does not apply to the
situation present in this case.

Normally, military status is termi-

" 8 The two specifications of wrongful

" " appropriation of which accused stands

- convicted would, according to the ac-
-+ eused's argument, also be excluded be-
. cause -they are punishable by confine~

ment for less than five years. ‘See Table
of Maximum Punishments, paragraph
127¢, DMannal TYor Courts-Martial,
United States, 1951, at page 223.




e

{
416

nated upon the cencurrence of two con-
ditions: (1) Execution of
a discharge certificate or
promulgation of appropyi-
ate ovders of separation;
and (23 delivery of the in-
strument providing for discharge, with
the intention that it take effect accord-
ing to its terms. United States v
Wheeler, 10 USCMA 646, 28 CMR 212;
United States v Brown, 12 USCMA 693,
31 CMR 279. Mere preparation of the
instrument of discharge, without deliv-
ery thereof, does not terminate military
status. United States v Griffin, 13
USCMA 213, 32 CMR 213. The evi-
dence here shows unmistakably that on
December 13, 1960, the two extensions
of the accused’s original enlistment
were still in full force, since the ovder
providing for their cancellation was not
to take effect until the accused enlisted
for another term. This civcumstance
distinguishes the instant case from
United States v Solinsky, 2 USCMA
153, 7 CMR 29, in which a divided
Court held that jurisdiction continued
notwithstanding a discharge because
under existing Army regulations a dis-
charge followed by immediate re-enlist-
ment was regarded as a continuous pe-
riod of service. We need not, there-
fore, accept the accused’s in vitation to
examine the continued vitality of the
Solinsky case in regard to the effect of
a qualified or conditional “hiatus or
break in the service” of the discharged
person. See United States v Martin,
10 USCMA 636, 28 CMR 202, opinion
by Judge Latimer, This circumstance
also serves to eliminate the starting
point of the accused’s assertion of lack
of jurisdiction,

Headnote 2
Headnote 3
Headnote 4

‘We start not with a discharge effec- .

tuated on December 13, 1960, but with
an undertaking by the accused on De-
cember 14, 1960, to serve another ex-
tended enlistment. Cf. United States
v Solinsky, supra, page 169 Looking
at the transaction of December 14, it
i3 clear that it accomplished two things:
(1) It obligated the accused to serve
for three years; and (2) in accordance
with the terms of the order authorizing
accused’s re-enlistment, it cancelied the
existing extensions of the original en-
listment, Legally and factually, the

COURT OF MILITARY APPEALS

new term of cnlistment was a substi-
tute for the original enlistment and its
extensions. Sce United States v John-
son, supra, page 320, Manifestly, we
are not dealing with an accomplished
separation for the purpose of re-enlist-
ment, but with the fact that there was

no actual “termination” of accused’s

status as a person subject to military
law. What then is the effect of the dis-
charge certificate? It is argued that
it is * ‘an authoritative declaration by
[the Government] that . .
[the servicem:n] had left the cervice in
« status of horor!” (Emphasis sup-
plied.) TUnitel States v Kelly. 15 Wall
34, 36 (U. S. 1873). This is true in
the absence of other circumstances.
But, the certificate is not a pardon for
offenses actuzlly committed before its
issuance. United States v Landers, 92
Us 77, 23 L ed 603 (1876). And in
this case, the evidence shows that the
certificate is only part of a number of
documents which compelingly indicate
there was no termination of military
cervice. We conelude, therefore, that
the court-martial had jurisdiction over
all the specifications of Charge IL

The decision of the board of review is
affirmed.

. e e

Judge KILDAY concurs.

FERCUSON, Judge (dissenting):
T dissent.

I cannot agree with the subtle rea-
soming of my brothers, for I believe it
disregards the statutory enaciment in
Uniform Code of Military Justice, Arti-
cle 3, 10 USC §803, of a limited ver-
sion of the rule laid down by the Su-
preme Court in Hirshberg v Cooke, 336
US 210, 93 L ed 621, 69 8 Ct b30
(1049). In my opinion, when a mem-
ber of the service ends one period of
obligation snd begins to serve under
another—rezardless of how the change
is effectuated—the provisions of Code,
supra, Artizle B, come int> play and
govern the oxercise of jurisdiction over

offenses cosnmitted during the prior

period.

Master Sergeant Noble enlisted in
the Air Force on December 14, 1954,
for a term of six years. He arrived
overseas in October 1958, and, in order
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to quahfy for transportation of his
dependents to his station, voluntarily
executed an extension of his enlist-
ment for a period of eleven months,
He ‘subsequently again extended his
enlistment for a similar period, thereby
deferring his enlistment to discharge
until October 18, 1962,

On December 8, 1960, he applied for
cancellation of the extension and res-

.. toration of the original date of dis-

¢harge—December 18, 1960—in order
that he might re-enlist for another
term and avail himself of certain ad-
mm_lstratlve advantages. His request
was granted, conditioned upon his ac-
tual re-enlistment. Orders -to. that
effect were prepared and issued on
December 8.

On December 14, 1960, accused com-~
plied with the condition by re-enlisting

- in the Ajr Force for the term specified.

The extensions were accordingly can-
celled and his discharge thereby ef-
fected. Several days later, his dis-
charge certificate and related papers~—
all of which had actually been pre-
pared prior to Decembor 14---were de-
livered to him. The certificate relates
his honorable separation from the Air
Force on December 13, 1960.

The offenses with which we are con-
cerned involve three specifications of

larceny and two specifications of
* wrongful appropriation of funds be-
longing to the Air Force Aid Society,

. all-in violation of Code, supra, Article

121,10 USC § 921. Each occurred prior
to cancellation of accused’s extensions
and his re-enlistment. Charges were
not preferred until September 5, 1961,

- many nionths after delivery of his dis-

charge certificate, The question be-
fore us, therefore, is whether such
change in his obligation to serve ter-
minated Juu%dlbllon ‘to try him for

o these crimes,

" Any cons:dcnatlon of thig issue nec-
essarlly befrins with an examination of
the decision of ‘the Supreme Court in
Hirshberg v Cocke, supra. There, a

. Navy enlisted man was discharged on
~“'March 2§, 1946, and re-enlisted, ef-
.. fective March 27, 1946. - Subsequently

. brought to trial and convicted of of-

fenses occurring during his prior en-
- [32 CMR}=~27

AR

listment, he sought his release on the
ground that jurisdiction over the
crimes expired upon the ending of his
obligation to service and was not re-
vived by his re-enlistment. In holding
that his discharge and re-enlistment
gshould be accorded that effect, the
Supreme Court pointed out the armed
forces had long so construed appli-
cable statutes, It held, therefore, that
discharge ended jurisdiction over of-
fenses committed during an enlistment
thus terminated and that it was not
restored by contemporaneous re-enlist-
ment,

The so-called Hirshberg rule was
brought to the attention of Congress
and extensively discussed during the
Committee hearings on the Uniform
Code. At first, it was suggested that
the Supreme Court’s construction of
then extant statufes be legislatively
elimninated. Subsequently, however,
Congress determined that it should
be overturned only as to major of-
fenses. Thus, the following extracts
from the Code’s legislative history are
illuminating: :

“Mr. BROOKS, Perhaps a limita-
tion would be in order.

- “Mr. SMART. Yes. I think it
might be well for the committee to
consider the possibilities of amend-
ing this article {Code, supra, Article
3, 10 USC § 803] further to provide
that court martial could try only
those cases involving major offenses
which were not triable in the c1v11
courts.

- - ‘. - .

“Mr. SMART. TReading Article
3] . . Now, that will get
the Hirshberg case where he re-
enlisted, It would get Hirshberg
even though he had not reonlisted.”
[Hearings before Ious  Armed
Services Committee on I{. T. 2498,
81st Congress, 1st Session, pages
833, 1262.] - ‘

“We felt that there was a solu-
ticn to this [Hirshberg] problem
and our proposed solution is offered
in article $(a) which is a commit-
tee amendment to . R. 2498. [I¢
provides for a continuing jurisdie-
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tion provided the offense against this
cade ts punishable by confinement of
5 wears or more and provided fur-
ther that the offinse {s not friable ta
a Stats or Federal court of the United
States. We feol that this will pro-
vide ample protectinn egainst any
cupricious action on the part of mil-
ftary authoritics, will Umit miitary
jurisdiction to scrious offenses that
could not otherwise be tried by mil-
itary or Federal cowrts and will like-
wise corrcet the abswrd situation of
permitting an lunorable discharge fo

" operate as a bur tn a prosecviion for
murder or otier serions offenses.”
{House Report No. 491, 21st Con-
gress, 1st Session, page 5.]
[Emphasis supplied.]

The mentioned statute, Code, supra,
Article 8{a), upon enactment, con-
tains precisely those limitations en-
visioned by the Committee. Thus, it
provides:

(13

[Nlo per=on charged with
having committed, while in a status
in which he was subject to this chap-
ter, an offense against this chapter,
punishable -by confinement for five
veurs or more and for which the per-
son cannot be tried in the courts of

“the United States or of o State, a
Territory, or the District of Colum-
bia, may be relieved from amenability
to trial by court-martial by reason
of the termination of that status.”
[Emphasis supplied.]

. s

From the foregoing, I would con-
clude that Congress has earefully set
down the rule which must govern ju-
risdiction over offenses in situations
like that before us, If the offense is
punishable by five years or more and
not triable in an American civil court,
jurisdiction continues in the military
judicial system. Otherwise, the termi-
nation of one enlistment and the be-
ginning of another—regardless of the
attendant circumstances—ends power
to try the accused for what he did be-
fore the end of his earlier period of
service, Hirshberg v Cooke, supra;
my opinion, United States v Martin,
10 USCMA 636, 28 CMR 202, In short,
as the Chief Judge declared in his dis-
senting opinion in TUnited States v

COURT OF MILITARY APPEALS

Solinsky, 2 USCMA 153, 7 CMR 29, at
page 161:

o

. - I read Hirshberg to say
that once an enlisted man has been

discharged from the armed forces, ' -

that discharge operates as a bar to ™~
subsequent trial for offenses oceur-
ring prior to discharge, except in
those situations expressly saved by
applicable statute, I find no stat-
utory provision—and the majority
cites none—that is applicable here.”

Turning to the facts of the case be-
fore us, it i3 at once apparent that
three of the specifications involved
mect the conditions laid down by Con-
gress in Code, supra, Article 3. Each
alleges larceny of funds belonging to
the Air Foree Aid Society at Misawa
Air Force Dase, Japan, in amounts ex-
ceeding $50.00,. Each of thesze crimes
is punishable, in addition to accessorial
penalties, by confinement at hard labor
for five years, Manual for Courts-
Martial, United States, 1951, paragraph
127¢. The owner of the funds was a
private eleemosynary organization in-
corporated under the laws of the Iis-
trict of Columbia. Air Force Manual
165-5, The Air Force Aid Scciety, par-
agraphs 112, 301, 417. The alleged
thefts accordingly involved property of
a private corporation overseas and
would not be cognizable in the civil
courts in this country. Cf. United
States v Bowman, 260 US 94, 67 L ed
149, 483 S Ct 39. Hence, each prereq-
uisite for continuation of jurisdiction
has been met, and accused was prop-
erly brought to trial for these offenses.

With regard to the remaining counts,
charging wrongful appropriation of
funds in excess of $50.00 belonging to
the same Society, I would reach the
opposite conclusion, Here, Code, supra,
Article 3, does not come into play, for .
the alleged offenses are not punishable
by confinement for five years or more.
Hence, there is lacking the essential
statutory ingredient for trying accused
after his discharge and re-enlistment,
and I would set aside the findings of
guilty with respect to these specifica-
tions.

My brothers nevertheless find juris-
diction over all the crimes involved.

[32 CMR]
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They do so on the basis that the ac-
cused in actuality did not re-enlist in
the Air Force but merely once more
extended his original enlistment. In
light of the facts set out above, I re-
spectful]y suggest that the algument
is quite without foundation.

In the first place, accused’s request
was not for another extengion but for
cancellation of existing extensions and
execution of another, regular enlist-
ment, The éxtensions were expressly
s0 cancelled on December 8, pursuant to
that request, and such action was made
“contingent upon his reenlistment in

" the RegAF on 14 Dec 60,” a condition

which he fully satisfied. (Emphasis
supplied.) Moreover, the orders pub-
lished on December 8 expressaly directed
his honorable. discharge “effective 13
Dec 60,. contingent upon his reenlist-
ment in the RegAF on 14 Dec 60.
And, after such re-enlistment was ac-
complished, a regularly executed and
valid discharge certificate was delivered
to him months prior to the preference
of the charges. Finally, in accordance
with current service directives, ac-
cused was paid for his accrued leave
and received travel pay to his home
of record, none of which could have
been given him upon an extension
of his original obligation to serve.

_ If the foregoing circumstances are
not encugh to demonstrate the invalid-
ty of my brothers’ argument, I ecall
attention also to the fact that the per-
sonnel specialist who processed ac-
cused’s request for separation and re-
entry testified that Noble was dis-

charged at the expiration of his term
of service and re-enlisted the following
day, although, in accordance with nor-
mal practice, delivery of the discharge
was withheld until the re-enlistment
had been completed.

The truth of the matter is that this
case invelves no more than the normal
discharge and re-enlistment procedure.
‘While accused might have been held to
his earlier extensions by the Air Force,
the fact is that he was not. In my
opinion, therefore, they became irrele-
vant, and we should simply apply the
terms of Code, supra, Article 3(a).
United States v Frayer, 11 USCMA
600, 29 CMR 416. When we do not,
we further confuse those whom we
should guide in the area of jurisdic-
tion, and leave thig important question
to be decided ad hoe. As the Chief
Judge noted in Solinsky, supra, at page
161:

“Jt is immaterial, T think, that
there may be persuasive policy argu-
ments in support of the result reached
by the majority. We are here con-
cerned with courts-martial, special
tribunals whose jurisdiction must be
found solely within the confines of
the statutes creating them. If juris-
dietion is not conferred by statute,
then it matters not that it should be
conferred.”

I would reverse the decision of the
board of review and order the two spec-
jfleations of wrongful appropriation
dismissed, returning the record of trial
for reassessment of the sentence in
light of such action.

UNITED STATES, Appellee

JOHN E. SAVOY, Jr.,, Airman Third Class,
U. 8. Air Force, Appellant '
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Investigations § 5; Oaths § 3; Perjury § 23 — false swearing — authority
of investigator to place suspect under oath.

Military police investigators have the authority to administer oaths to

thnesses or suspects whom they interrogate and, thus,” a charge of false

e






