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UNITED STATES v MARTIN 203 

(10 \';":('.\1,\ (,,3G, 2~ (':\}ll 2(12) 

;.rl'C;'l,',ionnl intent to e:spand the statutory jUl'it.;diction uf ('OUrlswluarlial 

i,('yond the confines of the ophdun of the U. S. Supreme COlirt ill Hirshberg 

v Cooke, 336 US 210, 93 L ed G?l, \10 " Cl 5:10. This iR ll'lI,' e\'ell though 

the offensE': in iAAll€ iR ll'inble in ;1 fedpl'al di:;tl'ict court H:; a violation of 

l~itht'l' 18 USC § 2Wj or § -1001. VlIl'thcl'n1ol'e, otrellS(~H oC fl';UHls against 

the ~!:uVel'llil1ent have lonp: IJel'n triaule by courb.;-mal'Ual eVell thoup;h the 

accused hns received a <1i.schHl'gC between the eOll1mission of the offense 

and the institution of proceedings against him. (Citing lJ. S, v Gallagher, 

7 USCMA 506, 22 CMR 296. Distinguishing Hirshberg v Cool{e, 3il6 US 

210, 93 L ed 621, 69 S Ct 530 and Toth v Quarles, 350 eo; 11, 100 L ed 8, 

76 S Ct 1.) [Pel' Quinn, C.J" with Latimel', J., concurrillg in the result 

on the Rl'ound that lhe accused's discharge did not interrupt his status 

as a soldier amI, therefore, court-martial ,juris(\iction did ""l lapse. (Citing 

U, S. v Solinsky, 2 USCMA 15:.1, 7 CMR 29,) Fel"J,l;US011 , .J., <1isilcnting all 

the ground that the case is covered by the rule set ;o;'\h in Hirshberg 

v Cooke, supra. 

No. 12,856 

Decided September 30, 1959 

On certification from The Judge Advocate GelJ(!ral of \he -Unitccj States 

Army, CM <100600, reported below 27 elvIIl. 7,12. A!1inned, 

Ji'irst L~'elfteH(tHt lV£ll-ia,))1 D, Garwo()d argued ihe Crtll..o:C' fo}' Appellant, 

Aceust'(l. \Vith him on the l)1'ief \Yel'C L,icu~Clw.nt CdOild 11', 11. Hl({ckl1wrr 

and C(!iJi(!;JI Arnold T. MdJlicl ... 

Vil','lt f~'icllte'll(lnt Geo)',I}c J, .7\l-illcr nrgnell the cause fpJ' ..-\})1)011('e. 'Cnitrd 

Slates, With him on the brier was UrI/leI/ant C,,(ol/d J(/ill(,8 G, McCon­

n Il,n ky. 

Opinion of the lllurt 

lUlBERf E, QlllN'!'.', Chief .J-:.Idge: 

A g(>llcn\l court-matti'll ('()li\':dcll 

\ hI; ;-ll!CH;;('U of P1'l'~(,iltillg ":dsc clni1l1A 

fer J1tll'l1orie<1 tl"aYcl by <10])(>11(:cnt:"­

fnlll1 '.\1 ('dfnrd, )'I:U':~:l('lH",,(,tt...;, tu l.('ng 

nC',''tch, Clli!(ll'nin, in yiol:\lj"ll of Ar­

t i(:\,> ,1 ~~::. l'nifUl'n1 CUtlt, (If )lilit:u')' 

,Jl!-'\i~'l', In l;~C ~ ~I:~~, ;\1111 :v,\jllllgcll 

'-l Sc'niell':l' of 1't,rfl'itul'e ot' $lnO,nU pel' 

mUllt h flll' ~i.-;: nl(lntll:';, On Il'd~'\Y, The 

Ju!1;~e AdYo(,:ltc GellL'ra~ til' tll~> Al'my 

l't'l'\;l'l','d thl~ l'i.~(,ol'd (If '-l'i:,l to a \)11,1\,,1 

of review for con:-.idl'l'<'tiiun.1 111 lJ:ll'j, 

the 1);):\1'<1 nf l'l_,\'il'w lwld'thnt t:,1' :Ie· 

{'\\.";l,d was ~lllJjpct tLl trinl !1lJ(\ puni 11-

})\('nl un ~pe<:inl'aUlJn 1 ~)f t'h:lnre I 

1,'" Wit\Hii.muing that lIe h:tt1 n'l'I.,jYeo 

;l di~:l'l1arge bd\\cl.:'n the ('llmmi";,..;j(lll o( 

~ ;~e u1T~'n~',\' [tid the tillle of trial. PUl'­

Sllant io the Pl'UVisj(IHS ~tf Article (17 

1 Al'til'le G~l, l'llifonn C()(1c of Mili­

bHoy ,Justice, 10 t;:-;C s ~(i~, 

(IJ'" 2' ~,f the t'l,~f(llTll rOlle, Sll])}'n, 

1\l l'se 0 ::-"(;7.1)'" ;\c1il!,\.(' Tl\(~ ,Jl1rl~~e 

.-\l\""l':ltc C~;H~J'<d ':·:l'~.in(;d t I.e f .. llow­

ing qH~,-.;,tilin 1() li;i,,,; \,'\):ll't: 

"\"',-\~ TIlE l'(I,\)'~D (IF REYlE\\" COH.­

J:ECT J>i.' l,\-:'fL; \:l\J:-:(; T]L".1' llU; 

('1)\TIT-:LU;TUL 11_\\1 Jrl:l:;!l!C11:Lo....; '':0 

'n:Y T!!I'; .',\.\'t ,;'jl nlj( ,~~I'n'\F:\'.\T!(J:\; 

l, !IF t'll,'.l:I";\-: 1. I.~"; (1:,'\-']-,;--":::1': ~'(I:\l.\tlT-

l:';:l\';;T\TiT L:-":\';,~: .",; EST, \\' JlJ:l~E 'l'llE 

,-\,.-'T;·TlJ :!'\j) J'l.:"" l:~llTLE)l T0 ~l:­

,':-itE I is l':--;"I'~I,":'j(\~,\L l':l.~IC::--;A­

'J.j~'\' l'l .. ,'\)1 'f;;) '.l:\lY ]'~ T Cllll:-'t: IS­

;'T!--.]f Tn HF~I\'" ·~,'~!I 1':1-']-",1:,''1' .-\~ 

l\!:,,~::'lATE l'U-,"--":ll:--:T:>IL'\'T','" 

:-:1',,-:l~L:atilln 1 I,L CL:\r,~'l.' 1 :tllegc? 

th;,,~ the If-r\'Jl~e \'-:,...: l'(\L'Jl)]!llnl jn June 

l~!:I<), :\t th:\t .:1"1(' :i],' ::('(';1:'('(\ WtlS 

}:t'rYin,cr \l!l(lt'l' :111 "ill'\l :~I:)i,'." ('nli,:t­

lllC'l1t dr"dl'{l ill i l"l'\-'mll!'l' l~I~J) lllHh'r 

01(' lWuyi:'l(Jll;S llf :=-:ITti"li :27 lit the ."\a-
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ti(lnal Dd'·~l ;~, .\l't. ttl l'se 2 l):28 (nu\\, 

l() FSC ~ .'t~ (;:'1)1) \\"h;(:l1 pl'oYid2d 101' 

cC'l'bin l't,'-Q'l i,~lnl1'lli:-: for ~r,,'('iti('d lW­

ritll!.'; on ~~ (')I!'''('1' iw.:i,.:_ {I!I '!'lll\!:!!'\" ,\, 

1!J,j7, tht· :lL'l,,\,.:\,tl n!I!>:i"d 1"'1' :t ~!i:-;­
('llarge unl),,]' thl\ »l'll\'i . ..:il'll;-; IlL .:\:'n:y 

]~('g\, ilIt !"!!~ (;:\,-> __ :2 r ,,-, :tllil immediate 

re-cnli."tmult f'>r :"". six-y('~'.1· pc-I'it,(l "to 

lill ! hi.< o".\'n \,:il"~)'C\'," Th·.-· a"pli('a~ 

iion wa:, r:~'!prrJ\' . .'r1 (;tl .bllt\'(J·~- 7. anil 

the a(T'.!:-"·! ',',a~ ~'in:ll !'~l ;'lOJ!I'rnble l1i"~ 

Chal'j!e C(,~'t.;!\·tl.tc d,:tl'c\ .Ll~~:ltll'.\' ~l, Ull­

del' thl~ ~L,j,_'rl aH:hlll'il:-- (>1' All 1;:);-)-, 

:22U.2 Tl:c' :tU'll:-(,tl :"':-(:l~li;-;t.:d con Jnn­

llnl'~' 11'1. 

In Toth ',' Ollarle,.:, ::;~)O l'S 11. 100 

I. e(l 8. 'if; ,.;,:" Ct 1 (l~I;),-)". the Sl1pl'('me 

Court hel(l tb:tt ;:, PC"'''I>!l who i:-:. com­

pletely :-:Q);I1'<1t(:<\ from the ~erdt.'e and 

retUl'll~ tn t:'1L' d\'ilbll c(>n)munity (:an­

not, while ,:.:till ill a civilian statu.", be 

tried hy (:olll't-mal'tia1 for an oifense 
committc'cl bef(ll'C hi,,: di~(:hal'gl~. Here. 

however, the rl('('u:-;cd \\'[\S ::;uhjed to 

military b\\\' vl>th :It. the time of the 
ofi'ense alld at the time of tl'ial. He 
is not. thl'!'cfol'l', lil.;y '[Of}I, H()\Y8\'cr. 

the accll,·;('d contelld:.- that hi:..: :.-iturtlion 

is like that of llil':-.hhl'l'g in Uirshul:l'g 
v Cooke, :Llli t'S 21t), G~) S Ct 5:.30. ~3 

L ell G21. Hirtihberg- \\,<1:: ill the Navy, 

A t the t1utbrcak of W nr1d 'V"r II he 

\Va:.; OIl C01TC,:{,idlll' alld uecaIDe a war 

prisoncl' of .Inr):lll. .-\fti.:!r 11i:-; relt'a:-:.e 

and a lJel'io(l of hospitalizution, hl! was 

di:-;chal'gcd bj~c:lu:;e of the expiration 

of his enli:.;tment; the next (by he re~ 

enlis.ted. Later he wa~ tl'ied by COUl't~ 

11' <ll'tial alHl cOlividt'd of eharges of 

maltreatment of fel1o\"'!-pl'i80nel'S of war 

during his }ledoc! of internment. Un­

del' Navy regulatioll:3, Hil':)hberg wa:; 

~lI1Jject to trbl for the offense charged 

but the Snpl'('rn(~ Cvurt held that the 

regulations wel'e ill eonnict with exist~ 

ing ::;tatlltcs providing for court-martial 

jurisdiction. The Government maill-

2 Althotlgh there 'is some langnage if! 
A R (i:l,;~20" (p ii:RSONXEL SEP j\RA­
TIONS--Col1n'niencc oE the OOVe1'll­
ll1ellt) t whkh pel'tains to the discharge 
of ··jnuiddna1." :-:et·ving in ullspecified 
enlistrnents" (paragraph ~~ (6»), it i~3 

apparent that the accu;.:ed's application 
was actually coYcl'ed by AR G35-220, 
which i~ expl'e:-i,-:ly made applknule to 
Hindll'icloa/s [a~ tlw uccnsedl who lIa~'(J 

.: 

bilJloI thal the l/i/'.';liuery deci:·lion 1..-; 

inappli<:able fUl11 that thc cOlll't-rf1nr:iai 

had juri~didion (JYel' the accu~ed bl~­

t'all~e then! WHS 1IU br£'[ik or hiatus i'l 

bi:-; tc'!'n] of '''l~l'\'il'e 1:>0 that Iw wa:..: cOli­

tillll(11L"ly :-iuh,kd tll milii:ll'\' law de~})ik 
the j,":"lwnce (If a di:..:t'}H\;·gC. l]nite(l 

State::. v Solin:.:ky, 2 llSC:\IA 153, 7 
om 28, 

Whether thc accu:-:cd's di~chal'gc 

\\'a:-::, under the statute:-l and l'PJ-{ula­

tion~. conditiolll'd upon immediate l'e­

cnli~tm('nt. Ul' whether thel'e was l.\ gap 

01' hiatus in th(' nCCtlKe(\';-; ser\'ice need 

Iiot gi\'e tl~ pall:-'~~. In our opinion, the 
Hir,,;JdlC)'/1 l'uling' is iJ1~\ppliLable. 

The l'nitC'(l St<lie~ Supreme Court 
eX1Jl'l',..;:..:I," l)a~cd ib cle('biol1 in the 

Hir....:hIJ('ro (·n:<c upon the "long-an:eple(l 
1l11l1cl'-"tnndinH" of the ~el'\'icef; that Ull­

tlel' tho statutes they had no "~tatutory 
COlll't-lllnl'tial powel''' to tl'r di~thargcd 
Pl'I'~Ull~, ",\·hethl'l' re-enlhltcd 01' not," 

for an utfen:-:e committed before dis­

e:harge. :~:Hi llS 210. 218, 21H. 'l'he 

eourt gave "little \\'cight" to the sepa­
rate effort of the Navy to change that 
lJl1del':-;tHllding, However, the hearingR 

on the Uniform Code before the IIou~e 

Committee on Armed Services show 

clearly that Congre:.;:-\ intended to en­

large the ":;;tatutol'Y foundations" of 
('om't-martinl jurisdiction. ,Congre~~­

mall I~~lgton s~lggested that the Com­

mittee "reach the whole subject" of 

the eff(,!C't of discharge uefol'e discovery 

of an offen:;e. Hearings before House 
Armed Sl!rvicc~ Committee, 31st Con­

gre~s, 1::;t Session, on H. R. 2498, pll.ge 

881. The Committee'H working hypoth~ 
esis \".'as the following stateme-nt by 

Mr. Smart, its professional staff mem­

bel': wrl'Y everything in the civil 

courts you can if the accused is not on 
act-it'e duty and limit prosecutions to 
major offenses." 

The Congressional intention was not 

served 3 01' more years of an enlist­
ment for an unsped/led pM'iod of N.me." 
A It G35-220, paragraph 2. Evidently 
the accllHed'~ purpORe in effecting his 
discharge and re-enlistment was to se­
CUl'e a somewhat better bonus payment 
for continued service than was allowed 
~~nder his indefinite enlistment. Ap­
pellant's Brief, page 22, footnote 14, 

" " 
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UNITED STATES v MARTIN 205 
(10 lI~l':llA 63(j, 23 (':lIlt 211:!) 

realized on constitutional g'roundH as in the affirmative and afj-inn the 
far as Article 3 (a) pUl'llorts to apply to sion of the board of reyiew. 

deci-

persons who, after dise:hfll'ge, remain 
wholly and completely in a ciyilian 
status. Toth v Quarles, Rlllwa. Hut 
the Article is still important [t!i an in­
dication of the intention of Congl'f'ss 
to expand the "statutory" juri~diction 
of court-martial beyond the confines of 
the HirshberlJ opinion. 

It is contended, however, that I,,;jncc 
1he offem-lc in h;sue is t.l"iable in a Fed­
eral district court as a violation of ei­
ther 18 USC § 287 or § 1001. Artiele 
3(a) prohibits the exercif>C of court­
martial jurif'ldiction. The argument 
disregards the fundamental purpose of 
the Article. The Article was intC'nded 
to enlarge jurisdiction, not to re­
strict it. 

Frauds against the Government were 
made the basis for continuing COUl·t­

martial jurisdiction as carly tiS J 86~. 
See dif>cussion in the l-lirr;hbc1'{! case, 
pages 214-,216. For almost a ecnt.tlry 
before HiYshbrl'{I, thcloefol'c, a court­
martial had statutory authorization to 
try an acel1gecl for fraud agaill~t thc 
Government, e\'en though he had I"C­

ceived. a discharge hdwcC'll c'omnlissioll 
of the offcn:;c and the in,:lit!l\inn nf 
proceedings again:-:t him, The 71ir,.::h­
bern ca~c did not strike down thal: nu­
thnl'it.r and the heal'il\)X~ on till' tTni­
form Code dcmon~t.l'atc that Congl'ef.:-s 
did not intend to change it. 

\\'hat I said in my :--eparatc opinion 
in United States v Gallaght'l', 7 llSC;"-TA 
50G, 51:"3, 22 CT\IH 2~G, hC<1l't, rCl)Ctitinl1 
here. 

"One who l'c-en1i;-;tf: in the :-;cl'\'ice 
after a di~{'hari!e is not ;like 'J'oth.' 
[a ciYilianl On the contl'al'~''', hi:" 
position is like that I)f n pcrson who 
lenses the count}",\' after c(lmmitting 
a crime. During the time he i:-; out­
side the jl1ri~didion he cannot he 
trice!. Hut if he l'et\l],Jl~, he call, 
Hubject to the Statu·l(~ of Limitati{)n~, 
be tried an<l convicted f(ll' all nfi\!n:=-e 
committed by him befoff) his depnl'­
t ur(J." 

In my opinion, the court-martial harl 
power to try the acct1~(~rlo 1 WOUld, 
thf!rcforc, answer the certified qU0st ion 

LATIMER, .Tudge (concurring 
suIt) : 

I concur in the rc::;ult. 

in the re-

'Vhile I h~v(> r(~~er\'atiom, ,dth yc­
gpect to the hypoUH~:.d~ h;'v· which the 
Chief Judge reache~ hi:-l holding--prin­
cipally hccal1~e or t he pl'o\'i~jom; of 
Article 3(a), Uniform Cone of Military 
.Justice, 10 USC :$ 80:~. ag nevcloped by 
.Judge Ferg-mwn in hi;:.: dif'RC'nting opin­
ion,-neverthclex;.> 1 <1111 sure the Chief 
Judge is COl'l'ect in ('nnr1\lding- the 
court-martial lwd jurisdiction to try 
aecllscd for the Orr('l1,o.:C in f{llc:::tion. 
Accordingly, I ('()l1('111' ill affirming tIl(' 
findingg and ::ipl\tencc. I deem it ap~ 
propriate, hO\\'(;\'c1', to elueiclale my 
theory briefly ill this ~cparnt(' (lpinion. 

Aftel' h,rdng' !-'C'n'ed more than six 
yenrR of his i!1('1l ClllTCllt indefinite 
(>nli:::tment, 'l(~(,lI;:.:cd requested thnt he 
be di~(:hal'gC'd 11ll~1mo the pro\'isions of 
Al'm~" neglllati(lll~ "nel immediately re­
cllli~h'd for n period nf six ~'e(\r:'> to fill 
his o\\'n \':t("11l<'.\"" Thi:-, "Request for 
Short ])is(;hal'~~(, ;11111 Immr(liatr. TIc­
enli~tmc'nt" Wil~ r)l"()l'('~S(>rl h,\- the ap­
prnprinte ,wlhnrit:; "fnr dis!'\lill'gc am] 
1'(,(,111i,..;ln)('])\," Thf'l'l'<!ftcr', hi,..; J'('(JlW;.;t 

was h!)lln]'~'c1 a)l(l 11(' r('('ch'{'d an honor­
ahle discharge (,<,rtific'1i(c rl;d('cl .Jan­
un!':,: 0, 1\")37. 1-1i~ e:11i.';tnwnt rpcord 
illdi':atl~;-; he \\':1:' immC'cli;di.'l,\" ]'('-enJi;::.t­
cd ill pT:lrlc tn fill hi~ (\\,'1\ \,,:1.~~'\11ry on 
J;lIlUiln' ]0. ]~\.)7. .0\:0; quotc!d in the 
pl'ineipnl {lpillir.lll, th:, ('(-rtified clUcstinn 
j'('(:llil'p~ 11;::. t) (ktc:'mi)10. 1111<10.r these 
CirCl11l1:'>\iIBCC:'<, \~'h(;th;~l" :l(:('u,'~cd re­
mained nm(.'ll~lhl,-' to trial !)y euur/.­
rnr.ri'ial f .. ,1" a [1',;[;.1 again~t th~ Co\"(~rn­
!l10nt nllc.Q'('cl'~· c"'mmitb~d (bring hi~ 
in(L?1111 itc cnr.~h~\.~nt, 

Jt i", ",,-:-11 ;,,(·i.'Lh,d t11:1t n cnlirt-11lartial 
In:-:c;,,: jUl'i:-:di{,t,inn tn tr~" a n('l'~on who 
i:; di~('h:,r~,"d an,l ,o.:"""C\,,~ rill t'(Jlllll;ct jllll 

with the nlilitalY, T'lth \" Oll;ll'i('~, :~30 
l.~S 11, 7f_i S ('1. 1, lilt) 1. (,r!:-: 11!):):)). 

:'.1'11'(,"Y0.I". tile S\ll'n'!'!l(:; C'I\Il"t, in lIiri-'h­
he 1'): Y ("'1(11U', 0;~i; 1":-< :21il, ~I:; L cd (j~I, 
G~I ~ (:, '-I'_~() (1~11!\1. hdr! th:'d .il1ri:-:d;r'~ 
1 inn 111 1 r," an :1<'('\1-.;<'(1 h.\' ellurt-marl i<l1 
for an nfT('n;:.:(' ('lln111lill('(1 prirllo to hi:-i 
f'('l11l1'ati0n from the scrvic(\ \vas lo~t 
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hy rea8011 of his discharge. mal was not 
re-iI1\'c.~ted by reason o·t his re-enlist­
ment. That is not to :"0.)",. however, that 
every pl'f:sent-dn~' d ischnrge def ent:-; 

juri:-dictinn, for :\,; \\'C' 111)tecl in 'United 

State;.; \" S<>linsky. ~ 08C'}[.'\.. 15:3, 7 
C::\IR ~D, although \':c arc bound by tl:c 

principles of Ili)'.':ld)(Tg. it mU:5-t be COIl­

strued in light of its facts nnd sllb3e­

quent C0n~re:,:",c:ional legislation. 

In Un:'tel.i St<.1tes y Snlins-ky, supra, 

the accused \Va:=:; (1i~'chf\l'g;)d prior to the 

expiration of hi:=:; term of service for 
the conveni(mce of the Government in 

order to ac(:ompli:"h 11 is immediate 1'(>­

en1i~trnellt. It W,IS lint intended that he 
be returned to a civilian status and aR 

a result of that arrangement there was 
no hiatus of .nny kind in accllsed's serv­

ice, his entitlement;';, or his obligations 
and rcspon~ibi1ities; his discharge was 

not deliverec1until hi..: re-f.!nlistment had 
been accomplished; he was not entitled 
to an absolute cHschnrgc, and in fad it 

was conditioned UpOll his immediate re­
enlistment without a break in service. 

We noted that under these circum­
stances, long-standing and well-recQg­
nizerl regulations ll)'(wiclect court-mar­
tial .itlrh;diction would nut he, lost, and 
that Congress had not Recn fit to modify 
them. Hence we held the doctrine of 

Hirshbe1',fJ to be inapplicable, and that 
under that type discharge military 

courts retained jurisdiction to try an 
accused for prior offenses. 

"\Vhile the issue in E,'oUnsky was gov­
erned by the law applicable immediately 

pdor to the effective date of the Uni­
form Code of Military Justice, the rule 
to which we adverted in that instance 

was not then new, and has been con­
tinued. Substantially unmodified for 

more than thirty ye~H's, it is stated as 
follows in paragraph llb, Manual for 

Courts-Martial, United States, 1951: 

H[n those cases when the person's 
clischarfle or other sepa:'I"ation does 
not interrupt lli.~ status as a p(wson 
l)cionainfl 1(1 Ihe {1pnel'al coJegory of 
persons vuujcct to the code, court­

martial {Iwisdicfion doc,'J not termi­

no.te. Thtl~ \Vi1("11 ;In officer holding 
n commhl::don in a Reserve component 
of an al'mod foree is discharged from 
that commi~sion, while on active duty, 

"~'I 

.. 1'------r 

by rcnson of his acceptance of a COIT," 
mi:.;sion in n Rcgular component :,..: 

thnt armed force, there being no.!.':'-, 
ten'al Letween tho period:.; of f.icr~iCc 
under the rcsp:)ctivc commi.o::.(,;iow:(, 

there is no termination of the ofllcer's 
military Rtatns-mercly thc accom­
plir-;hment of a change in hiR status 
from that of n temporary to that of 

a permanent ofi1cel'-ancl CO'.lrt-mol'­
tial jurisdiction to tr~' him for nn of­
fense commi~·.ted vrior to fiurh di:-;· 
charge is -not terminated bv the 
clb;chnrge. Similarly, when ~11 (~n­
listed perSOll is discharged for the 
convenience of the Government In 

order to rc-C'nlist beforc tho expira­
tion of his prior period of service, 
military juri:.:;dktioll continuC's pro­
vided there is no hiatus between the 
two enlistments." [Emphnsh:t ~up­

plied.] 

As we fu rther said in the lnst-men­
tioned case, at page 157, quoting from 

an earlier board of review decision: 

1/ , • the mere discharge from 

the service does not operate to sever 
jurisdiction provided there h; no in­
terruption in the service and that no 
moment cxi::its during which the ac­
eused is not subject to military ju­
risdiction and control. Where the 
discharge op~rates to terminate the 
service of the soldier and remand him 
to civilian life, then and in that case 
only does the discharge from the serv­
ice operate to terminate jurisdiction 

over accllsed. The c1"ite1'ion is not 
the mere fact of discharge but the 
termination of rnilitary service.''' 
[Emllhasis supplied.] 

It remains, then, to be determined 

whether accused's discharge interrupted 

his military status. 

While both parties mention Hirsh­
berg, supra, in their briefs they con­
cede it is not en all fours with the in­
~t.c1.n t Cl\t-Ic. Obviously that is so for 

therc the Hcctlsed was discharged aftCl~ 

t.he expiration of hil' tel'm ("If {'nlist­

ment. He han uo right to remaiu in 

the service and likewise tllC Navy wag 

hound to clischat'ge him. Neither party 

had an~· choice as to when or for what 
pm'pOtIC the discharge. would be given. 

Thus it is clear that Hirshberg's sepa-
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ration interrupted hhl ttl'ilital'Y status deliYcl'cd to the individual until after 
even though he re-enlisted. His subse~ reenlistment is efi'('cted," In addition, 
qllcnt term of service wag an entirely 1 point out that the statl1te gives deaig-­
ne-.,y one as opposed to a negotiated ex- nated authorities three month.l within 
teni~ion of hi~ military status. which they must Uf't:l!pt tlne0111litiouai 

In the case at bar, accused w'iu; serv­
ing under an indefinite enlistment on a 
career basis and his term of service had 
not expired. The Army was not ob­
ligated to release him, as in the case 
of a soldier whose term of enlistment 
had expired, but, to the contrary, it 
would appear that accused was entitled 
to remain in the service until he reached 
the age of retirement. Of course, it 
must be conceded that accused was en­
tit1ed to submit his unconditional resig­
nation and, in that sense, at least, he 
could have made his term of service 
certain, terminated it, and returned to 
civilian life, for the Army would then 

l'cflignations. Common Hcn...:e and ex­
perience dictate that rCflignation by an 
indefinite enlistee-unlike' the expira­
tion of term enlistments, where the 
services can plan ahead for personnel 
reassignments thereby occasioned-may 
require allowance of a reasonable period 
of time before it must be accepted, not 
only to permit n<)l'mnl p)'oces~ing or 
to determine whdh8r the,"e are l'eason~ 
the discharge should not be given, hut 
in order that the unit in question may 
not have its operational efficiency im­
paired while awniting a replacement, 
particularly in the instance of a criti­
cal position or job specialty. Those 
considerations ,do not exist, however, 
when oue continues in his same assign­
ment without a Dreak in Rervice and, 
significantly enough, the applicable 
regulation referred to earlier permits 
acceptance of conditional resignations 
like that submitted by a~cused, by "the 
commanding officer of any unit, activity, 
or station having the facilities to effect 
discharge"-a much broader class than 
that authorized to accp,pt other resigna­
tions, and one whieh need only be 
equipped to accomplish the necessary 
personnel action. 

he bound, with exceptions not here per­
tincmt, to discharge him within three 
months. 10 USC § 3815. The short 
answer to this argument is that, while 
such right existed, accused never eXM 

ercised it. To the contrary, it is clear 
that he submitted a conditional resigna­
tion for the express purpose of continu~ 
ing hiR military statLH;, in his same 
grade, and, to use the language of his 
request, to fill his own vacancy. He 
had served more than ~ix years of an 
ullspecified period of enlistment, and 
there can be no doubt but that the 
action accused requested fell within the 
plln'iew of AR G35-220, June 4, 185G, 
l'aragru J1h 3d. As th0 Chief Judge 
points out, his purpose~ may haye in­
cillded securing a mOl'e ff\\"orable bonmt 
pnyment but, in any cYent, it is beyond 
cavil that he did not ;:ntend to sever his 
milital'Y statuR. nather, his action was 
calculated to continue his Rcrvice, with­
out interruption, and in his same grade 
and identical assignment. In fact, ac­
cll:;cd having conditioned his request 
upon remaining in the Service, I do not 
believe the Armv could "a]idly have 
tel'minated' his in'deflJlite career enlist­
ment on the basis of his request aild 
over his objection without' complying 
with the conditions he specified. More­
",\'~r, I call attention to the fact that the ',: 
'J;i~~i:cited "regu1ation provides' that in,: 
,:-F.t:tions,' of the type accused, requested, 

'HIlle rlischal'ge_;.~ertificate :,v,Pl not be 

Taking account of ull the above eon::>id­
eraUons, it is r.lenr to me that acc-used's 
di:::charge did ~lot interrupt his military 
f'itn~"us" It was not intended h;.· either 
}1art~· that accu:3ed hecon:'le a chilian and 
thereafter once more a f>oldie~'" Quite 
to the contrary" it was the deiiirc and 
purpose of both p[lrtie.s that his mili­
tary statu::; be uninterrupted, and the 
following language from SOli)lSky, su­
pra, is equally applicab1e here: 

If The v;hole complexion of 
the pro('.eedings arp-lle against an in­
terrupted statll~" The <lh,charge was 
not deliYCl'ed until the re·enlistment 

. ,had been 'accomp1ished: there wa::> no 
break in 'service '01' -pay; the 'accl1!'l:ed 
('ould have Deen ·oydered tOl)erform a 

'''Speclal :mIssIon "roYcl'ing tthnt 'Period; 
'he>",,,as~ntitlea ~to''''e\"el"Y l)cnefit in­
c.identri1 "'1:(n11Cm'bershIp in 'the "armed 

\forces i ''t'her(f~\'ns "lIot:a il'[lction 'of ::1 

- ----------------------- i-------r 
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~t'(:l\!ld f_k1t bl-' \\":_l:' (P,t ::ul)j~lcl tu 
milit.lry ~!l'.!\-'l·:' or milit:H'Y (·t·tltl'lil: 
ttlld en:l'~" ful't and all t:ir\.·l!r!l~tanl.:\.\~ 

POlilt tt) a Edlll<~ti, ,It \':h.:l.'~ tltL: di:-;~ 

t:lt::tl"~l~ Hud l'l:-':~l\;i:,tln'~'llt Wl'n~ to tJt~ 

:-:itl\ultanl~lill.-: !~':!.'I1t.-: rill" the sole lllll"~ 
PO;':t:' !)f pr(·'."C!lt!ng" a hint~l~ or ureak 
jn thl.: ~Ct'\·i.:t:. l·wl'2r the regulntion:,> 
and undlt' Ill'~ ;H'Clc'Hl~lre (\atlill~~d, one 
term could nnt 1"'111.1 -llnti! the other 
commEnctJd, If, b,l" an·tl!)g~". we com~ 
pan! the 'U'!'iLn.<.;'!'n;cnt with a CODl­
nwrti;ll (,Olltl'~-xt. it ,,,"as .m cxten~i('n 
110ftlt'e the I.;'tld of the term, Thc onl,\' 
('hangE. ',I"a:-:: an f'xt'..')l:,ic'll of the term." 

The \"i,'w,-: T (':'\')1'(';':,;: are not CO!ltnl.t'\· 

to the III inciplc2. 'anrwuIlced by the Sll'~ 
preme Court in flil';->./I:,.-r!/, fur here, in 
.order to protcC't hi:..: ~:L1tU.~ and l)[)~ition 
in the .-\rmy, nccu:-:ed t()ok purposeful 
action to cOlltinllc hi...: militalT statu.:-, 
,~"ithout :til,'" hiatlls and for n tcn'll C(!l'­
tain. This i;:.; a far different ::;ituation 
from that pre.-:cnted in J1irsld)r.r,ll. 
where the clif;Clial'ge was not exC'cuted 
in order to Pt~l'pctu~\te the existing' 
status. The f'ituatioll in this instance 
morc nC~l1'ly cOmpOl'tf; to that pre~_;elltell 
in SOlitISk1/. Here the fu:clIsed's di::;~ 
charge ope~'Hteti only to fac.ilitate an ex~ 
chmlge of some of his rights, duties, 
and ohligation~ uncleI' his inclefmite en· 
Iistmcnt for tliffcrellL IH'i\"ileges and ye­
sponsibilitics, Instead of an action 
which returncd accllsed to civilian life, 
it wa;:.; but a cOIl~cn...:tlal arrallgement 
whereby his milital'Y status was CUll­

tinuNl without tel'miwttion. 

Accordingly, ~ince [tcellsed's discharge 
did not interl'upt hi::: ~tatlls as a soldier, 
court~mnl'tial jlll'isdidion to tr,\~ him 
for an offcn:;e committed (ltd'jng his in­
definite enlistment did not lapse. I, 
therefore, join with the Chief .Judge in 
answering the ('ertified question in the 
affirmative and afilrming the decision of 
the board of revieW. 

F.EiRGtTSON, Judge «(lbsenting): 
I dissent. 

My disngreemcnt with the ultimate 
conclusion of my brothers involves both 
the legal propoBitiom~ presented as the 
basis for theil' dech-don and their con­
struction of the circumstances sur­
rounding nccLl~.ed's entry upon a new 
period of military service. In order 

--------------, 1----1 

P\'('Pt'riy to analyze the f;itllatiqn pre 
:-:('nted, thp f'~lds upon which this jl'rl.i­
cial jlc,\\,cr is founded mllst be exnntl"/lr;··; 
in l]('tnil. 

The :tvC'u:wd (,lIli~tl'd ill the RegulaI' 
Al'm\" for an indefinite period on Vl~~ 
('ember 27, ] 950. Oil .June 1~1, H)55. he 
I're~'~nte(l n claim to a di:.(bul'sing of­
ticer in Korea for travel cxp~l1se::; al­
legedly incurred b~' hi~ depcn(kllt~ ill~ 
cident to a l'-:.'rm:\I10nt chang.) of sbtion. 
Thi:-1 clnilll fOl'med the bn:d:'l for the 
ch.:trge Inyoh·ed in the prcsent appeal, 
a::; it appears to h<l\"o been fal:-;e and 
fraudulent. On .January 4, ] 9i57, the 
accused, then stutioned at Fort Jack.:-;on. 
South Cnl'oliuH. f:ubmittE.'d a reque;it 
that he ';be discharged UP ARG3:)-
203 and immediately rcenlhited in the 
Hog-ular Army for a period of G years 
. . • to fill own vacnncy," The re­
qllef;t, fOl'warded through channels, wa~ 
ultimately approvcd b~' the Command­
ing C~cnel'nl, United StateR Army Train· 
illg'. Center, Infantry, J<~ort .Jackson, 
South Carolina, on January 7, 1957. 
The accu:wd received an honorable db;­
charge certificate, dated January 9, 
] 957: and pertinent records disclose 
that it was predicated upon the provi­
sioIls of Army Hegulations 635-220. 
The a('eused'~ l'e-enHstment papers bear 
the date of .TnnuHry 10, 1957, and cor­
roborate his unrebutted assel'tion, made 
in an aflidavit filed with this Court, 
that he re-entered the service on that 
dny_ 

At'cused's 1950 enlistment was in­
itiated tlIlder the provisions of Section 
27, National Defense Act, as amended, 
10 USC § 628, now 10 USC § 3256, 
which authorizes persons serving in the 
three highest enlisted grades to renew 
theil' military status for unspecified 
periods of time on a career basis. The 
stntute also provides thnt they mny un­
conditionally resign from the Army up­
on the completion of three years' serv­
ice. The submission of a resigna:tion 
entitles the service member to be dis­
charged within a p~riod of three months 
unless it appears that he is under in­
vestigation or in default with respect 
to public property or funds. 10 USC 
§ 628, supra. 

In implementation of this statute, 
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the Secretary of the Army pl'omu!g~lted 
Army Regulations 635-220, Juno 4, 
1956, in effect at the time of accused's 
separation and fe-enlistment. Para­
gl'aph :l of that directive is en­
titled "Unconditional rCHignation," and, 
nmong other things, authorizes the com­
manding officer "of any unit, activity, 
or station" having the facilities to ef­
fect discharge to accept the 
re~dgnation of an individual who has 
served a minimum of 6 full ycal'f~ in 
an Ul13pecified period of en1i!':~tment fot' 
the purpose of immediate reenlishnent 
for a specified period to 1i1l hi." own 
vacancy." 

Construed in the light of the fore­
going regulatory provision, I am of the 
opinion that accllHed's request for dis­
charge and immediate re-enlistment 
must fairly be deemed to have been a 
submission of hiK ullconditional re:dg. 
nation after the completion of a period 
of service in excess of Hix years, albeit 
fo1' the purpose of re-l~ll1isting for a 
flpecificd term. That the Army so re­
garded it is evidenced by their entry 
of Arm~' llcgulations 635-220, supra, 
as the al1thorit~· for acrused's sepnra­
tion. nnd this despite the fact that he 
lllll'pol'ted to geek separation and re­
entl'Y "UP ARG:3!)-205," a directive COll· 
ccrning itself \',;ith discharge and 
release for the conn~nience ()f the Gov­
ernment. l Thu:-;, it follows that the 
acc:used's dhiehal'g'c from the service 
\\'a~ in nowise conditioned UpOll the ex­
ceution uf his rc-cnli:-;tmcnt £lapel's and 
that he, at the moment of hi!-l rel('a~c, 
stood in the t-:ume positioll n:4 Oil.; who 
hHJ conlpleted hi:.; ohli~ration tll ~el'VC 
for a term certain. 'Vhile he intcndcd 
to re-(>Illi~t ill thc sC'l'vit'e. and in fact 
did ~(l, these factors cannot ~el'\"e to di~­
tingui:-"h hi}! ca~e 1'1'0111 that of an in~ 
clividual r'ho, ha\'ing ~el'\'ed ft)!' a term 
of yC<tl'H, '('h008(,:--; to continnc his mili­
tan' cal'('cr h\' l'c-en1i:;ting contcmpo­
l'al~cously with hiH di;..;('hnl'ge. In thi~ 
connection. 1 am quite unnlJle to accept 
the contention that accused was rc-

ql.1ired to serve thl't't-' nlonthR beyond 
the date on which he submitted hi. 
resignation and that, in ('onPoequence, 
he received a dischal'p:e prior to the ex· 
plrntion of his c)i1i~tm('llL H is clr'~1l' 
beyond ('avil th/lt the pUl'll()~e of thiPo 
provision of the inoetinite clIii:-.tment 
statute, 10 USC § 6:28, RlIpra, is to 
require expeditions action on the part 
of the service concerned to separate the 
indivinual and that it \vaS not intended 
to extend his ohligntioll to r-:Cl'V~~. Unit· 
ed Stntes v Lut'lt:-;, ]~) CMl~ m:t 

'I'h\l~, in my oninion, the i~~lle pre­
sented by the (,C'i'tiflt>1! qU('~tiOll i.~ nni'­
rowed to the f'ingle jllquil'Y whetlwl' 
one who has comph~l('d his ohligi.\tcd 
term of ~el'\'icc is diPocharged; and COll­

tempol'uneollPolr l'e-Cllli~t~, remains 
amenable to trial by couJ't-martial for 
an offense committed during" Ids pJ'ior 
enlistment. 

.Judge Lnt-imer's separate opinion 
indicateR thnt he is led to It difret'cnt 
conclusion by the cirCllnl:"\tances out­
lined nbove. II e hE'lie\'e~ the nc('.u~erl 
~\otlght <111(1 wa~ f_p'Hnt(!d A "f;horl" rli~­
chArge for the purpose of l'e-enlif;ting 
in the Army. Hellce, he flJ1d~ the l'rt­
tiOllHle of UnitNl St;,1te~ \' Solin<::ky. 2 
USClIIA 15~, 7 (,lim ~0, "Ilillieaulo to 
retain jurisdidion o\'el' AC(,U:'H!d'R of­
fense, Tht1,~, he adopts tlle pn~ition of 
the hoard of l'('\'il'\\" hrlow that. while 
the accu:::ed 'ma~' ha\'e had n rig-ht tn 
~tlbmit an nllconditlnnaJ l'c:-;ignntion. he 
rlid not do so. This l'(!llstl'uction, how­
e\'er, f<lil~ to gi\'e aitcntinll to the fact 
tlwt Hcctlscd hnd {'nmpletl'd the ~el'yjeE.~ 
reqni],cd under 1)I)th the' :-:tatl1t~ and 
rE'gubtion~, l'Njl:e:-:tc(l his di,":'chHl'ge, 
and reech'ed it, nil uncleI' the pJ'o\'i:-:inn:-; 
of the direct i\'c ,!.!:n\'el'lI i II,!.!: r(': .. dgna~ 
Uon~. 

The cOll;o:;tl'u,::tion which ] [1(,(,()l'd to 
the :'l('('t\;:;:ect's f'it:1<Ition i;:.: Hilt no\'cl. 
Indeed, Vnitc>(l Stnte;-; \' LUC'A,"::, SllJ)J'ft. 

illyoh'ed fact;; id('ntic;-t! tll thf):4e 1>I'C­
~('nted hore, Thel'l',,'\n .-\il' Forte 
bonl'd of l'c\"iew stated, at vag-e (j~(): 

1 Some ex'planation for the apPu'l'ent form 'entitle<l ""Hrqu£'i'1 foJ' Short. Di.~~ 
inconsistcncyJn the ul1thorit~' on which el1Hl'ge ..:and Immediate Reenlistment," 
accused -p'used his request and that on n '1)(>1'SOI111e1 ,11cti(Jll p:ctcntlr inapplica­
which .the ,dis'chuJ'ge was pl'cmised 'rnn~' 'b1e 'to''1he '('ll'Cl1ll1swl1c'es l1}alc!' which 
Le gleaned from, the fact thnt the 1'0-' ;1.l.Ol~Y~5 ·"SeJ'\'111g'. : i~, 
quc:-It ,wa~ ~i1ed; <>11 a ntinlco~l'l\phe(l,' 
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"Tlu~ [\\.'1:[:: (.(.1 b")"l:iu, !t:\\'ill)! ~'_'r\"~.d 

nl')i'l~ tk,n (<tU!' ;;1.::\[','-; (If Ili< t.'nli;.;t­

rJit:llt f,>i.' i\1! llliS\.·,",,:ili.·d t.-·rlll. ~'l('nd\' 

f,:ll V;i:llll' tIl>' ;'''i'''''''''!'I:~ l,rl,\[;-;i"n'_-) 

1.,[" tL·,· ~t:d\dt' :;n,-i 1';l'ld;,~L,!\. I:al'~ 

rin)! tLl' I'rp."!·l!l·'~ .11: fad,q":-: up,lr\: 

i'l'"n\ 1 h .. p,_ \' i(,d d' t: me ht~ halt t:Cl'\"C'11. 

he \\',1."-. ent iti('f: :\ . .: n nwttel' of law 

to Iwxe ht:'; I":,,,lj.:"nntin:l accepted. 

"'hile it i:i tn1e that Parngl'[lph ·1n. 
of Ail' 1"(11'("(> l!e.c:ulati':lll 3!)--1:"), ••• 

requit'(cl that tilt] re:':ignatiol1 c()n~ 

tain a _cl!rtlph:te ::;Llt :ment of tlw rei.\~ 

sons r(,t' the re:drrnatiu.l, hi::: right to 

di:;ch~\I'!_'e \':,1<; in I!I) \','(I.Y {lepentknt 

tlP{)fi tll\~ \"alidtty of the rea~0n:-l 

gi\"l..:n. It i:'i ~1"(j t I' tie that the st[\t~ 

ute Hllll r('.~·uhltio;l rel:\;il'Cll hi~ di~4 

charge 'within thn'e months' t>f the 

submis::;ion of Ids l'c.'·:ignation. \\'e 

do nl)t view that l'equirement ag ex­
tending- thi . ..; ~1(:l'll";Ctl'S term of ~elT­

ice .. ror su(:h VCl'i(!;l of time. That 

requit'cment i~, in effect, a limit<ltil)Jl 

upon the Secretary of the Ail' F01"ce 

as to the period of time during whkh 

he 111Hst ad. \Ve think it clear that 
the intendment of the statute was to 
give to the lindefinite enlistee' the 
option of tendering- his resignation, 

ohtaining discharge, and rehu'ning 

to civilian life if he so chose. ThllS, 

the accused herein was, upon his dis­
charge, in a status analogolls to that 
of olle who ha-. been dh;chal'ged upon 
completion of his term of service. 

No conditions htul been attached to 

hi;;; discharge. He was a free agent 
in~ofal' as re-enlisting was con~ 

eel'ned." 

As it is my view that the accused 

occupies the samc position as one who 
has completed an cnll::;tmtJnt fOl' a term 
certain, hng been disC'-haJ'ged, and has 

re-enlish~d, I believe that we are inced 

with a situntion identical to thnt con­

fronting the United States Supreme 
Court in Hir"hberg v Cooke, 336 US 
210, 69 S r,t (,30, 93 L ed 621 (1949). 
There, a Navy enlisted man was dis­

charged from the Re1'vice on March 2G, 
1946. His re-enlistment became effec­
tive on March 27, 1946. The Navy 

subsequently brought him to trial be­

fore a general court-martial for of­

fenses committed during his prior en­

listment. He was convicted and, by 

", .'," 

1----"'"1 

writ of halJ('us {'(li'PHl~, contesLd ":,,~ 

cuul't-m:i.l'Unl':o. jl1l"i~diction, The (. '." 
Cl'IllHcont urgcfl th(~ Supreme eOlIl' 

slliitain tll(' \'alidil~' of the Pl'occ(,fli!.)'r:, 
lin the ba:'li~l thtll thL' lll'(,I[.~ed w.'1.': in {lw 

.'av,\' at the lime be C(lIHlllitled the 0(­

feJl~e <lllll abo al the time of his trial. 
In determining- that flccllf,ed'g di~('hal·I . .('\ 

ended jlll'bdktioll to try him for hi:;; 
offense, the Supreme Court pointed out 
that, until 10:~:?, thc ~er\'ic('s had uni­

formly been of I.he opinion thnt author­
ity to try an indiYitlual by t'otll't-mal'­
tial expit'ed UIl,m hi~ ~.;epal'nticn from 

the sel'vice and wns not revived by his 

entry lIPlll1 another enlL-;tnWlll:. The 

COUl't also n(h' ... ~l"t('d to the flld that the 

Xnvy, ill lO~\~, nllnpted nn adn1inistra­
livc interpretation ot' the Arli::les for 
th(~ Gc\'cl'nmen\ of the N'n.\·)r w:lich ]'e­
su1ted in iL~ unilateral cOl1elwdon that 
discharg-e dill not torminale jurisdic­

tion to try an offencler for cl·inH:R of the 
nature of which ITh'shbel'g' was con­
victed, (rhe Court neve1'thc10s5 COIl4 

eluded. that, in the absence of eontrary 
statutory authority, the longer-existing 
11lliform service interpretation should 

be gi\·en controlling weight. Thus, it 

was held that a service member's dis­

charge at the end of his period of obli­
gated service ended jurisdidion to try 
him during a subsequent enlistment for 

any offense committed during the prior 

en1igtment. As this accused occupies 
precisely the same position a~ HirAh­
herg, I believe that the cited Supreme 
Court decision is dispositive here. 

rrhe Chief Judge, in his separate 

opinion, howeyer, argues that Hil'sh 4 

berg v Cooke, supra, no longer repre4 

sents the law. He believes that the 
principle enunciated therein waf{ void4 

ed by the enactment of Uniform Code 
of Military Justice, Article 3, 10 USC 
§ 803. and that. in any event. the so­
called FIi1'shbcrg rule was never ap­

plicable to charges involving- fraudu­

lent claims. See Article of War 94. 10 
USC (1946 ed) § 1566. and Hirshberg 
v Cooke, supra, page 215. 

I am unable to agree with the Chief 
Jud~e's view, for I am certain that 
Code, supra, Article 3 (a), was not 

intended entirely to eliminate the rule 
enunciated in the Hirsh bern case. Con­
gress was specifically informed of the 

[28 CMR1 
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situation involved and undoubtedly en­
acted Code, supra, Article 3 (a), in 

order to insure continuance of juris­
diction in some circumstances. How­
ever, it also provided limits upon the ex­
ercise of militRl'Y judicial power. The 

Article in question thus specifically ex­
cepts from the military's continuing ju­
risdiction those cases involving offenses 

punishable in the civil courts by im­
prisonment for five or more years. Per­
tinent legislative history makes it clear 
that CongreRs intended to continue the 
Hirshbe'rg rule in effect with regard 

to the exempted class of offenses. In 
this respect, the following statements 
are indeed illuminating: 

"Mr. BROOKS. Perhaps a limita­
tion would be in order. 

"Mr. SMAUT. Yes. I think it 
might be well for the committee to 
consider the possibilities of amend­
ing this article further to provide 
that court-martial c01.dd hy only 
those cases involving major offenses 
which 'were not triable in the civil 
courts, 

"Mr. SMART. [Rcarlin~ Article 

3 (al"1 Now, that will get 
the Hil'."hlwnr Cfise where he re­
enlisted, It would get Hin~hbcrg' 

even though he had not reenli.;;;tcd." 
[Hearings he fore HOllse Armed 
Service,; Committee on H. R, 2498, 

81st Congl'e~s, 1st Ref.l~ion. pagN''\ 

883 and 12G2.] [I:;mphasis sup­
plied.] 
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reet the absurd sii1wtioll of pe,.",it­
ting an honorable discharge to oper­
ate as a bar to a 1Jl'osecution for mur­
der or other serious offenses." 
[House Report No. 491, 81st Con­
gress, 1st Session, page 5.] [Em­
phasis supplied.] 

Indeed, while it may be conceded lhat 

the Congressional purpose under the 

Code was to extend military jurisdic~ 

tion beyond the limitR existing under 

the Articles of 'Val'. it is also obvious 
that, in providing- for that extension, 

they carefully and expressly restricted 
the area in which military courts might 

operate without regard to nn accused's 

discharge. House Hearings, Sllpra, 

page 1262; HOllse I\epol't, fmprn, pages 

5, 11. 

There can be no doubt that the ac­
cused's making of "a fraudulent claim 

fo}' havel allownnces, although pre­

sented and raid in Korea. is an offense 

triahle in a United Stntes District 
Court and is puni:o::hable by confinement 
for five years, 18 USC ~ 287; United 
State~ v Bowman, 260 US 94, 4:1 S Gt 

:~!1. 67 L ed 14!1, Thu~,"it is apptll'cnt 
that hL~ crime fnl1~ o\lt~,idr Code, supra. 
Article ~ (a), and no othC'l' hasis can 

lie found to continue military jurisdic­

tion oycr it. 

"'Ye felt that there was :\ Foolll­
tion to this [llirshbol'lll pI'ohlem nne! 
our proposed solution is offered in 
nrtic18 3 (a) which i" n committee 
amendment to II. H, 2~lDS, It pl'O­

vides for a continuing jurisdiction 
provided the offense nrrainst this code 
is punishable by confinement of 5 
years 01' more find pro\'idccl furthel' 
that the ofT(,llse is not triahle in n 
State or Fede1'i'tl court of the UnitNl 

fitalrf.l. We fed that Ud,,:; 1rill 711'o1'idr 
(f.nlpic lJ)'otcctirm, ll'(fltilllit any ('(l]lri~ 

ciOIlS {leilon ()n lhe 1J{l1't of 1JIilit{ll',!I 

(l1tt.horili('.!~, 1uill ,limU millta·l'lI i1.I,l'i,c::~ 

rlicfiflt/, l(l sCl'inu.~ OjJ(,lU5("$ 1.1IQ,t C(luld 

not otherwise"be "il'iefl h!I,t)dU(ro~lI or 
Federal cow'ts.",anCl ,1tiiU likcu:is6 cor~ , 

I deem equally fallacious the argll­
ment that the doctrine of Hirshberg y 
Cooke, Stll)l'(l, is inapplicable to fraud 
('a~ws under the Corle, Concededly, the 

Al'ln~' ]lcycr con::t l'uNl the Articles of 

"Wrtr to require 1hnt. a cli:.:;rhrtrgc ter­
rninntc jurisdicti(ln ow:>:- n member of 
the s.en-ice charged with committing 

a fraud upon the Gon~l'nment, The 
C:lief Judge'~' ('(Intention, 'lO'wever, 
overlooks the fact thnt the Army's de­

nial of t11nt nsult in fl'aud cases was 
IH'(>(licated on Article of ",~ar £Ii, ~upra, 

which exp]'e~~ly nro\"idcd thRt cOllrt­
martinl ju\'bdiclinn \\'a~ not ended in 
~lH'h ('a~{'~ h:.; Hp:l1'ation from the ~el'\'­
irr. ;\ol'onl\" was Article of \\';\1' fI,t. 

~upr~. l'('PQal~'d \lj'n!l th~ cllH('I,m0llt of 

1hc llnifnl'm CO(',", of l\lilitan' .!ustice. 
~ec ~(>rt.i(ln J.~1, Act of )Iay ;:i, J !-1:)C) , () 1 
Bfnt. "Jog, (It, :~f'q, .;)0 .lISe O!'::l2 ed) 

'~';'·;;l,"('t. "f.eq,1m't it i;;"Nll1alJ;.' cl"ar th:lt 

i't.~ 511ri~(li\1io)ml''''"ll'o .... 'if.lirm ·'wn.'.; 'hn'pt ' 
I
, 

"wi fhin ''the .::anibif''O"r ~'Oodc, "Sllpra, Arti- I' , .. ' . :... 'j,; 
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de 3 "(a). Anrl. as, noted Lefore, cdme~ 
committed mider the r:in:lIm~tance:) 
here ill\'(l\'-'cd do not fall within the 
c:la.'l.:'; oyer whieh hri~'(li<:tion i:-: now re­
tained beyond di"chal'ge from the ser\"­
icc. 

Hl'it!Oy then, it. i...: illY C01H:lus.iotl that 
the cloc:tdl1c .-:et furth in Hir~hbt!rg \" 
Cooke. ~·_!p!·a. l'C'qUil'(':{ Us to detide tk,t 
no juri~:dicti(ln ('Xi.-;tNi on:r the of­
fen~e (:(1.11mitted hy this al'l~tl:,:cd in hi:-; 
priQr enii",tment. :~~I.\lH{,\mcntalh·. 

.rLld~ce Lati!1l~-'r and I clif::\'r in wheth~i' 
the aC:(:ll:::l~d {~x\,!rdsl·d hi:, ulll'onclitionai 
right to a di~charg'c hom hi:: indeflnite 
enJifitment 01' whetht_'l' hl' merely sought 
to substiLute a dlfrl'l't!l1t term in hi~ 
obligatinn to remain in the Ann\', As 
indicaled by the ma.i()rit.Y'~ re~1I1't. that 
difference is llwtcrinl. I am al~o unable 
to sLlb~crihc to the Chief Judge's yicw 
that we may breathe new life into 

Article of 'Val' 94 or disl;e~~'ard"':~,t~ (-' 
bOllhdaries carefully drawn 'l'y '::O'~I' 
grcRs around the (luthol'ity l'onfJ\;:i·0\.': 
llpun the armed ~el'\'iccs tindel' Gci'di ';::/1' 

f:upl'n, Article 3 (a). I particuiar1:1 
des.il'c to di:-;a!-;socia:te myself from any 
('oll",truction of our elcci.,doll ill United 
RUltCR y Gallagher, 7 lJSC1IA fiOG, 22 
('MHo 2[16, which :-:>usiains continuing' 
,iud.";c1idion oyer a member of the armed 
force:;.; llnlc~s all of the J1l'el'equi:;ite~ f;et 
forth in Code. ~lIrra, Artkle ~ (a) (11'0 

mC'L See United Statc~'\' \Vhec]er, 10 
l'SCMA 6-10. ?8 C~lI: 212. 

At'- I nm of the opinion that the court­
martial ",hich trierl til<' aecl1s(>(l had 110 

jul'i,;dictinl1 oye1" the (lfTense alleged in 
~pccifi('ntion 1 of ChnrA'c I, I WllUIc1 nnw 
~\\"er the cel'tified qucRtion in the nega­
tin:!, l'c\'Cl'se the decision of the bO<ll'd 
of rcdc\\'. Hnd order the specification 
c1L:;mis;:;ed. 

UNITED STATES, Appellee 
v 

W ALLAC~~ M. WHEELgn, JR., Airman Third Class, 
U. S. Ail' Forc", Appellant 

10 USCMA 646, 28 eMIt 212 

Pleas ~ 9 _ acceptance of ~lIilty plea in case treated as non-capital. 
1. Where the cOlll'cning authority (lirected that a chai·ge of premeditated 

murder be treated as not capital, receipt of a plea of g'uilty was not im­
proper. 

Co':.u'(.s-mHrtial ~ :17 - jurisdiction - waiver. 
2. Failure to rli><[Jute jurisdiction at trial does not opemte as a waiver. 

(Citing U. S. \' G""cia, 5 USCMA 88, 17 CMR 88; U. S. v Dicl(enROn, 
6 USCMA 438, 20 CMR 154; U. S. v Roberts, 7 USCMA 322,22 CMR 112.) 

Courts-martin~ § 37 - grounds of jurisdiction inlmateria1. 
3. If court-martial jurisdiction exists on one basis, it is immaterial 

whether therc may be other g"ounds rendering the accused amenable to 
trial by court-martial. 
Courts-martial § -15 - jurisdiction - inactive reservist. 

4. The accused lVas charged with murder. The offense was allegedly 
commiU-cd whilo the accused was stationed in Germany awaiting trans­
portation to tile! United States where he was to be relieved from active 
(Inty. A few "".\'8 later, in the United States, the accused was relieved 
from "eLi,·c tlnl.,·, traneferred to the Air Force Reserve, and assigned to 
the ineli\{ihle reKcrve section, Continental Ail' Command, for completion 
of his military service obligation under the Universal Military Training 
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