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aressional intent to expand the statulory jurisdiciion of courtg.-martial
peyond the confines of the opinion of the U. 8. Supreme Court in Hirshberg
v Cooke, 336 US 210, 93 T, ed 621, 69 3 CL 530. 'This 13 true even though
{he offense in jssue is Lrinble in a federal distriet eourt as < violation of
cither 18 USC § 287 or & 1001. Turthermore, offenses of fruuds against
the government Have long been triable by courts-marlial even though the
accused has roceived a discharge between the commission of the offense
and the institution of proceedings against him. (Citing U. 8. v Gallagher,
7 USCMA 506, 22 CMR 296. Distinguishing Hirshberg v Cooke, 236 US
210, 93 L ed 621, g0 § Ct 530 and Toth v Quarles, 350 US 11, 100 L ed 8,
768 Ct 1)y [Per Quinn, C.J., with Latimer, J., concurring in the resull
on the ground that the accused's discharge aid not interrupt his status
as a soldier and, therefore, court-martial jurisdiction did nol lapse. (Citing
U. 8. v Qolinsky, 2 USCMA 153, 7 CMR 29) Terpgusen, J., dissenting on
the ground that the case is covered by the rule set forth in Hirshberg
v Cooke, supri. :

No. 12,856
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On certification from The Judge Advocate General of the United States
Army. CM 400600, reported below 27 CMR 742, Afihrmed.
Iirst Lieutenant William L. Garwood avgued {he cause for Appellant,

Aceused, With him on the hrief werc Licutenant Coelonel Wil Rlaekmarr
and Captain Arnold I, Melinick.

it Licutenant George J. Miller argued the cause for Appeliee, United
Slates. With him on the brief was Licutenant Colonel Janies G MeCon-
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Opinion of the Court

ponkr 18, QUINN, Chict Judge: (b2 of the Uniferm Code, supra,
A general court-martial convicted 19 TEC ¢ S67, 1he Adting The Judge
ine aceusad of prescnting “ilse eladims Advoente Generyl coveified tle follow-
for purnoried travel hy dependents ing question 10 {Iiis Court:

from Aediord, Afnssachuretts, 1o L.ong cra@ THE BOARD GF REVIEW COR~
Beneh, Califernia, in violatiom of AT BECT N DETIRMINING  TIIAY B
felo 1o Uniform Code of Military COVRT-ILARTIAL 11y JUR WICTION TO
Ju-tive, 10 UBC g anz, and adjudged TRY THE AUCUSTD TOR FOLEICATION
4 aentenve of forfeiture of g1ndod per IOF UTLARGE 1. AN OFPENSE COMMIT.
month Tor sid menths, On review, The Y S LovrsERn's PRIOR,

Juldre Advocate Genera! of the Army TN TENT. WIHERE THH
Fererred the rocord of trind toa Board ACUUEYD Man Bk CNTITLED 1O 8he
of review for C{msidcruiinn.‘ Tn part. CURE T3 UNCeRDITIONAL HISIGNA-
{he board of roview hehd that the acs auN FEOM T ARNY BT CHOSE IN-
cused was subject to {rial and puni h- <Teal To o REsah AND EPPROT AN
ment on specification 1 of UChuarge I 1nUDIATE FEENLIETMENTY

r.'-":'.'Hhsi:u]diﬂg thut he had ll't.’t’,‘f.'i\'ed. 2y citention 3 o Charee T oalleges
" discharge hetween the C”“”?,”“'““m Ol that the dfvnse v conniitled in June
(o offense and the tine of trial. Pur- gign AL that Ve the neeused was
suant o Lhe provisions of "\"l_‘(']?_ 0% gerving under ab cipdefniee? enlist-
"1 Article ¢4, Uniform Code of Mitp.  ment effected i Deeember 1000 under
fary Justive, 10 LSC § R6Y, the provizions of Seetion 27 of the Na-
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tiopal Defense Act, 10 USC £628 (now
10 USC 8256745 which provided tor
certain re-enlistmoents Tor sneciled pe-
riods on o enteer busia On Tanuwrey L
1957, the teensed applied for o dise
churge under the provisions of Army
Tegulations and  immediate
re-enlistment for o shevear pericd o
fill Fpist oo voenvev” Tre anplica-
tion was anproved en Jondary T and
the aceusid wasg given 1 onorable dix-
charge coertifeate dated January 9, un-
der the staled authovity of AR 635
o2 The neensed so-eniixted on Jans
uary 10,

In Toth v Cuarles. 350 US 11, 100
T, ed & 76 5 Ct 1 ¢1udh:, the Suprome
Court held that a porson who 1s com-
pletely sepurated fyom the servive and
returns to the civilian community ean-
not, while ztill in a civilian sfatus. be
tried by court-martin! for an offense
committed before his discharge. Here,
however, the accuscd was subject to
military law bLeth at the time of the
offense und nt the time of trial.  Ile
is not, therelore, lke Toth, However,
the avcused confends that hiz situation
i like that of Mirshberg in Ilrshberg
v Cooke, 236 US 210, 69 3 Ct 530, 93
L ed 621. Hirshheryg was in the Navy,
At the outbreak of World Wwar I he
wag on Corregidor and became a war
prisoner of Japan. After his release
and a period of hospitalization, he was
discharged because of the expiration
of his enlistment; the next day he re-
enlisted. Later hie was tried by court-
mwartial and convicted of charges of
maltreatment of fellow-prisoners of war
during his perind ot internment. Un-
der Navy regulations, Hirshberg was
subject to trial for the offense charged
but the Supreme Court held that the
regulations were in conflict with exist-
ing statutes providing tor court-martial
jurisdiction. The Government main-
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taing that the firshberg decision is
inapplicable anid that the court-mariial
bad jurisdiction over the accused be-
cause there was no break or hintus an
his term of service so that he was coti-
tinuously subject to military Jaw despite
the i=suance of o discharge. United
Stafes v Solinzky, 2 USCMA 1583, T
CME 29,

Whether the accused’s  discharge
waz, under the statutes and regula-
tions, conditioned upon immediate re-
enlistment, or whether there was a gap
or hintus in the accused’s service need
not give us pauze. In our opinion, the
Hirshberg ruling iz inapplicable.

The United Stutes Supreme Court
expressly  hased  its  decision in the
Hirshbery case upon the “long-acceptod
understanding’ of the serviees that un-
der the s{atutes they had no “statutory
cotirt-martiat power” to try discharged
persons, ‘“whether re-enlisted or nol,”
for an offense committed before dis-
charge. 336 US 210, 218, 219, The
court gave “little weight” to the sepa-
rate effort of the Navy to change that
understanding.  However, the hearings
on the Uniform Code before the Iouse
Commitiee on Armed Services show
clearly that Congress intended to en-
large the “statutory foundations” of
court-martial jurisdiction, . Congress-
mun Klaton suggested that the Com-
mittee “reach the whole subject” of
the effect of discharge before discovery
of an offense. Hearings before House
Armed Services Committee, 81st Con-
gross, Ist Session, on H. R. 24908, page
881, The Committee’s working hypoth- .
esis wans the following statement by
Mr. Smart, its professional staff mem-
her: *“Try everything in the civil
courts you can if the accused i not on
getive duty and limit prosecutions to
major offenses.”

The Congressional intention was not

2 Allhough there is some language in
AR 625-205 (PERSONNEL SEPARA-
TIONS— Convenience of the Govern-
ment), which pertaing to the discharge
of “individuzls serving in unspecified
enliztments” (paragraph 3 (6)), it is
apparent that the accused's application
was actually covered by AR 635-220,
which is expressly made applicable to
windividuals Tas the accused] who hoce

gerved 3 or more years of an enlist-
ment for an unspecified peried of time.”
AR (35-220, paragraph 2. LEvidently
the accused’s purpose in effecting his
discharge and re-enlistment was to se-
cure a semewhat better bonus payment
for continued service than was allowed
vnder his indefinite enlistment. Ap-
pellant's Brief, page 22, footnote 14,
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realized on constitutional grounds as
far as Article 3(a) purports to apply to
persons who, after discharge, remain
wholly and completely in a civilian
status. Toth v Quarles, supra. Dut
the Article is still important as an in-
dication of the intention of Congress
to expand the “statutory” jurisdiction
of court-martial beyond the confines of
the Hirshberg opinion,

It is contended, however, that since
the offense in issue ig triable in a Ted-
eral district court as a violation of ei-
ther 18 USC §287 or §1001, Article
3(a) prohibits the exercise of court-
martial jurisdiction. The argument
disregards the fundamental purpose of

, the Article. The Article was intended
to enlarge jurisdiction, not to re-
strict it.

Frauds apainst the Government were
made the baszis for continuing court-
martial jurisdiction as ecarly as I863,
See discussion in the Hirsliberg case,
pages 214-216. For almost a contury
before Hirshberg, therefore, a court-
martial had statutory authorization to
try an accused for fraud againsi ihe
Governmnent, even though he had re-
ceived a discharge between commission
of the offense and the institution of
proceedings against him.  The Tfivah-
berg case did net strike down that au-
thority and the hearing: on the Uni-
form Code demonstrate that Congress
did not intend to change it.

: What T said in my separate opinion
: in United Stales v Gallagher, 7 USCMA
506, 513, 22 CMR 296, bears repetition
here.

“One who re-enlistg in the serviee
after a dischavge is not ‘like Toth/
fa civilian] On the vontrary, his
position iy like that of a person who
3 leaves the eountry after committing
a erime. Duving the time he is out-
side the jurisdiction he cannot be
tried. Tut ir he returns, he ecanm,
subject to the Statule of Limitalions,
be tried and convicted for an offense
commitied by him before his depar-
turae,”

e 2 re e

T e e

_.

In my opinion, the conrl-martial had
power to try the accused. 1 won_]cl,
therefore, answer the certified guestion

in the affirmative and afiirm the deci-~
sion of the board of review.

LATIMER, Judge (concurring in the re-
sult) :
I conecur in the result.

While I have reservations wilth re-
spect to the hypethesis by which the
Chief Judge reaches his holding—prin-
cipally because of the provisions of
Artiele 3(a), Uniform Code of Military
Justice, 10 USC § 802, as developed by
Judge Fergusen in hiz dissenting opin-
ion—nevertheless T am suve the Chief
Judge is ecorrect in eencluding the
eourt-martial had jurisdietion to try
accused for the olfense in question.
Aceordingly, 1 concur in affirming the
findings and sentence. I deem it ap-
propriate, however, to elucidate my
theory briefly in this separate epinion.

After having served more Lhan six
vears of his then eurrent indefinite
enlistment, saccuzed reguested that he
be discharged under the provisions of
Army Regulations and immediately re-
enlisted for a period of six vears to fill
his own wvacancy. This “Reguest for
Short Discharge and Immediate Re-
enlistmient” was processed by the ap-
propriate autherity “for discharge and
reenlistment.”  Theveafter, his reguest
wits honered and he reeeived an honor-
able diseharge cortificate dated Jan-
uary 9, 1937, His enlistmenl record
indicates he was immediafely ve-enlist-
od in prade to fill his own vacaney on
Tanuary 10, 19537, As quoled in the
prineipal opinion. the eevtified question
vonuires uz ta determine under lhese
cirenmsiances, whothm  accused  re-
mained amensble to trinl vy court-
martial for a fraud against the Govern-
ment alleped'y committed dwing his
indefinite enli={ment,

Tt ie well =eliled that a eouvt-martial
lnzes jurisdictinn o try a nerson who
to dischorred and severs all connection
with the military. Toth v Qnavles, 350
US 11, 76 8 ¢t 3. 100 1, ed 8 110550,
AMareover, the Surreme Court. in Hirsh-
here v Coclen, 2006 TR 200, 03 [, od fi2l,
6 S (LAt oo, held that jorvisdic-
fion io try an aceused by court-mastial
for an offense commitied prior 1o his
sepavation from the serviee was lost

L e e A g e
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by reason of his discharge and was not
re-invested by reason of his. re-enlizt-
ment. That is not to say, however, that
every present-daxy discharge defeats
jurisdiction, for as we nated in United
CStates v Solinsky, 2 USCMA 153, T
CAR 29, although we are bound by ihe
principles of Firshborg, it must be con-
strued in light of its facts and subse-
quent Congressional legislation.

In Un'teqd States v Solinsky, supra,
the aceused was di=chargad prior to the
expiration of his term of sorvice for
the convenience of the Government in
order to accomplish his immediate re-
enlistment. It was uot intended that he
be returned fo a civilian status and as
a rosult of that arrangement there was
no hiatus of any kind in accused’s serv-
ice, his entitlements, or his obligations
and respongibilities; his discharge was
not delivered unti! his re-enlistment had
peen accomplished: he was not entitled
to an absolute discharge, and in fact it
was conditioned upon his immediate re-
enlistment without a break in service.
We noted that under these circum-
stances, long-standing and well-recog-
nized regulations provided court-mar-
tial jurisdiction would not be. lost, and
that Congress had not seen fit to modify
them. Hence we held the doctrine of
Hirshberg to be inapplicable, and that
under that type discharge military
courts. retained jurisdiction to try an
accused for prior offenses.

While the isgue in Solinsky was gov-
erned by the law applicable immediately
prior to the cffective date of the Uni-
forrn Code of Military Justice, the rule
to which we adverted in that instance
was not then new, and has been con-
tinued. Substantially unmedified for
more than thirty years, it is stated as
follows in paragraph 115, Manual for
Courts-Martial, United States, 1951:

“In those cases when the person’s
discharge or ofher geparation does
not interrupt Nis status as a person
belonging te fhe general category of
persons subject to the code, court-
martial furisdiction does nol termi-
‘nafe. Thus when an officer holding
a comunission in a Resgerve component
of an armed force is discharged from
that commission, while on active duty,

by reason of his acceptance of a com-
migsion in 2 Regular compenent et
that armed force, there being no i,
terval between the periods of service
under the respoetive commissions,
there is no termination of the officer’s
military status—merely the accom-
plishment of a change in his status
from that of a temporary to that of
a permanent officer—and court-mar-
tial jurisdiction to try him for an of-
fense committed prior to such dis-
charge is not terminated by the
discharge. Similarly, when an en-
listed person is discharged for the
convenience of the Government in
order to re-enlist before the expira-
tion of his prior period of serviee,
military jurisdiction continues pro-
vided there is no hiatus between the
two enlistments.” [Emphasis sup-
plied.] :

As we further said in the last-men-
tioned case, at page 157, quoting from
an earlier board of review decision:

"

. . . the mere dischavge from
the service does not operate to sever
jurisdiction provided there is no in-
terruption in the service and that no
moment exists during which the ac-
cused iz not subject to military ju-
risdiction and control. Where the
discharge operates to terminate the
service of the soldier and remand him
to civilian life, then and in that ecase
only does the discharge from the sery-
jce operate to terminate jurisdiction
over accused. The criterion is not
the mere fact of discharge bul the
termination of military service”
[Emphasis supplied.]

It remains, then, to be determined
whether aecused's discharge interrupted
his military status.

While both parties mention Hirsh-
berg, supra, in their briefs they con-
cede it iz not cn all fours with the in-
atant case. Obviously that is so for
there the accuscd was discharged after
the expiralion of his lerm of cnlist~
ment. He had no right to remain in
the sorvice and likewise the Navy wag
bound to discharge him. Neither party
had any choice as to when or for what
purposc the discharge would be given.
Thus it is clear that Hirshberg’s sepa-
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ration interrupted hiy military status
even though he re-enlisted. His subse-
quent term of service was an entirely
new one as opposed to a negotiated ex-
tension of his military slatus,

In the ease at bar, accused was serv-

ing under an indefinite enlistment on a

career basis and his term of service had

not expired. The Army wag not ob-

lizated to release him, as in the case

of a soldier whose term of enlistment

had expired, but, to the contrary, it

would appear that accused was entitled

to remuin in the service until he reached

the age of retirement. Of course, it

must be conceded that accused was en-

titled to submit his unconditional resig-

« nation and, in that sense, at least, he

could have made his term of service

certain, terminated it, and returned to

eivilian life, for the Army would then

be bound, with exceptions not here per-~

tinent, to discharge him within three

months. 10 USC §23815. The short

answer to this argument is that, while

such right existed, accused never ex-

ercised it. To the contrary, it is clear

that he submitted a conditional resigna-

tion for the express purpose of continu-

ing his military status, in his same

grade, and, to use the language of his

request, to fill his own vacaney. He

had served more than six years of an
unspecified perjod of enlistment, and

N there can be no doubt but that the
action ancused requested fell within the

" purview of AR 635-220, June 4, 1956,
paragraph 8d. As the Chief Judge

points cut, his purposes may have in-

. cluded sceuring a more favorable bonus

i ‘ pavment but, in any event, it is bheyond
. eavil that he did notntend to sever his
oo military status. Rather, his action was
' . ealeulated to continue his service, with-
: ‘out interruption, and in his same grade
and identical assignment. In faect, ae-
cused having conditioned his request
upon remaining in the Service, T do not

terminated his indefinite career enlist-
ment on-the basis of his request aid
over his objection without' complying
with the conditions he specified. - More-

F)\'.

¢ T call attention to the fact that the
t-cited “regulation -provides'that in
#ctions-of the type accused . requested,
- The discharge  eertificate :will not ‘be

believe the Army could validly have

delivered to the individual unti) after
reenlistment is eflfected.” In addition,
I point out that the stalute gives desig-
nated authorities three montha within
which they musl aecept unconditionul
resignations. Common sense and ex-
perience dictate that resignalion by an
indefinite enlistee—unlike the expira-
tion of term enlistments, where the
gervices can plan ahead for personnel
reassignments thereby occasioned—may
require allowance of a reasonable period
of time before it must be aceepted, not
only to permit normal processing or
to determine whether there are reasons

the discharge should not be given, hut.

in order that the unit in question may
not have its operational efficiency im-
paired while awaiting a replacement,
particularly in the instance of a eriti-
cal position or job specialty. Those
considerations 'do mot -exist, however,
when one contintes in his-same assign-
ment without a break in service and,
significantly enough, the applicable
repulation referred to earlier permits
acceptance of conditional resignations
like that submitted by accused, by “the

commanding oflicer of any unit, activity,

or station having the facilities to effect
discharge’—a much broader class than
that authorized to accept other resigna-
{ions, and one which need only be
equipped to accomplish the necessary
personnel action.

Taking account of all the above consid-
erations, it is clear to e that accused's
dizcharge did nol interrupt his military
stafus. It was not intended by either
party that accused become a civilian and
thereafter once more a soldier. Quite
to the contrary. it was the desire and
purposc of both parties that his mili-
tary status be uninterrupted, and the
following language from Solinsky, su-
pra, i equally applicable here:

“ . , 'The whole complexion of

the proceedings argue against an in-
terrupted status. The discharge was
not delivered until the re-enlistment
~ had been accomplished: there was no
break in 'service 'or pay; the accuszed
“could have been -ordered to perform a
‘gpecial mission covering that period;
‘he*was #entitled ‘to+every benefit in-
‘eidental tomentbership.in the armed
*forces ‘there-was ot o fraction of a

il
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socontd rhnt he wur wot subject to
railitary orders or military control;
and every fuet and all chrcumstances
point to o s&itiation where the dis-
charge mul pe-enlistment were to be
simultinesns events fovr the sole pur-
pose of preventing a hiatus or break
in the service. Under the regulations
and under the procedure nutlined, one
term conld net end ‘until the other
commenced, If, by anidogy, we coms
pare the aveangement with a com-
mercial eontroer, I8 was an extension
hefore the end of the term. The only
change was an extonsion of the term.”

The views T exvress: are not contrary
to the principle: announced by the Su-
preme Court in Firshlory, fur here, in
order o protect his statuz and position
in the Army, accused took purposeful
action to continue his military stafus,
without any hiatus and for a term cor-
tain, Thig is a far different situation
from that presented in Hirskberg.
wheve the discharge was nob execufed
in order to perpetunte the existing
status, The situation in this instance
more nearly comports to that presented
in Selinsky. Here the accused’s dis-
charge operated only to facilitate an ex-
change of some of his rights, duties,
and obligations under his indefinite en-
listment for different privileges and re-
sponsibilities, Instead of an action
which returned accused to eivilian life,
it was but a consenszual arrangement
whereby his military status was con-
tinued without termination,

Accordingly, since accused’s discharge
did not interrupt his status as a soldier,
court-martial jurisdiction to try him
for an offense commitied during his in-
definite enlistment did not lapse. I,
therefore, join with the Chief Judge in
answering the cevtified guestion in the
affirmative and afirniing the decision of
the board of review.

Fercuson, Judge {dissenting):
I dissent. :

My disagreement with the ultimate
conclusion of my brothers involves both
the legal propositions presented as the
basis for their deecision and their con-
gtruction of the circumstances sur-
rounding accuzed’s entry upon a new

y period of military service, In order

properly to analyze. the sitnation pre’
sented, the facts upon which thig jdi-
cial power is founded must be exanuns i
in detail.

The aecused enlisted in the Regular

Army Lor ao indefinite period on De-
cember 27, 1950, On Junc 13, 1955, he
prefented a claim to a disbursing of-
ficer in Korea for travel expenses al-
fewedly incurred by his dependents iu-
cident to a permanent chang of stution,
This claim formed the basis for the
charge involved in the present appeal,
as it appears to have been false and
fravdulent. On January 4, 1957, the
accused, then stationed at Fort Jackson,
South Carclina, submitted a request
that he *be discharged UP ARG35-
203 and immedintely reenlisted in the
Regular Army for a period of 6 years
. . . to fill own vacancy.” The re-
guest, forwarded through channels, was
ultimately approved by the Command-
ing General, United States Army Train-
ing. Center, Infantry, Fort Jackson,
South Carolina, on January 7, 1957.
The accuscd received an honorable dis-
charge certificate, dated Janwary 9,
1957, and pertinent records disclose
that it was predicated upon the provi-
sions of Army Regulations G685-220.
The aceused’s re-enlistment papers bear
the date of January 10, 1957, and cor-
roborate his unrebutted assertion, made
in an affidavit filed with this Court,
that he re-entcred the service on that
day.

Aceuged’s 1950 enlistment was in-
itiated under the provisions of Secction
27, National Defense Act, as amended,
10 USC §628, now 10 USC § 3256,
which authorizes persons serving in the
threc highest enlisted grades to renew
their military status for unsnecified
periods of time on a career basis. The
statute also provides that they may un-
conditionally resign from the Army up-
on the eompletion of three years’ serv-
jce. The submission of a resignation
entitles the service member to be dis-
charged within a period of three months
unless it appears that he is under in-
vestigation .or in default with respect
to public property or funds. 10 USC
§ 628, supra. :

In implementation of this statute,
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the Secretary of the Army promulga ted
Army Regulations 635-220, June 4,
1936, in effect at the time of accused’s

separation and re-enlistment. Para-
praph 3 of that - directive s en-

{itled “Unconditional resignation,” and,

among other things, authorizes the com-
manding officer “of any unit, activity,
or station having the facilities to ef-
fect discharge . . . to accept the
resignation of an individunal who has
gerved a minimum of 6 full years in
an unspecified period of enlistment for
the purpose of immaodiate reenlistinent
for a specified period to fill his own
vaeancy.”

Construed in the light of the fore-
going regulatory provision, I am of the
opinion that accused’s reguest for dis-
charge snd immediate re-enlistment
must fairly be deemed to have heen &
submission of hix unconditional resig-
nation after the completion of a period
of service in excess of six years, albeit
for the purpese of re-enlisting for a
specified term. That the Armmy 80 re-
garded it is evidenced by their entry
of Army llegulations 635-220, supra,
as the authority for accused’s separa-
tion. and this despite the faet that he
purported to seek separation and re-
entry “UP ARG35-205," a directive con-
corning  itself with discharge and
release for the convenience of the Gov-
ermment.l  Thus, it follows that the
accused's discharge from the service
was in nowise conditioned upon the ex-
seution of his re-enlistment papers and
{hat he, at the moment of his release,
stood in the same position as one who
Lad completed his obligation to serve
for a term certain,  While he intended
to re-enlist in the service, and in fact
did o, these factors eannot serve to dis-
tinguish his ease from that of an in-
dividual 17ho, having served for a term
of vears, chooses to continue his mili-
{ary carcer by re-enlisting contempo-
sancottsly with his discharge. In this
connection, 1 am quite unable to aceept
the contention that accused was re-

guired to serve three months beyond
the date on which he submitted his
resignation and that, in consequence,
he received a discharge prior to the ex-
piration of hig enlistment, Tb is cleav
beyond cavil that the purpose of this
provizion of the indefinite cnlistment
statute, 10 TUSC § 628, supra, is lo
require expeditious action on the part
of the service concerned to separate the
individual and that it was not intended
to extend his obligation to serve. Unit-
ed States v Lucas, 19 CMII 613,

Thus, in my opinion, ihe issue pre-
sented by the certified question ja nar-
rowed to the single inquiry whether
ane who has comipleled his obligated
term of service is discharged; and con-
temporaneously  re-enlizls, remains
amenable to trial by ecourt-martial for
an offense ecommitled during his prior
enlistment,

Judge Latimer's separate opinion
indicates thal he is led to a different
conclusion by the circumstances oul-
lined above, He belicves the accused
sought and was granted.a “ghort” dis-
charge for the purpose of re-enlisting
in the Army. Hence, he finds the ra-
tionale of United States v Solin<ky, 2
USCMA 153, 7 CMER 29, applicable to
vetain jurisdiction over accused’s of-
fense. Thus. he adopts the position of
the board of review helow that, while

the accused may have had a right tn

cubmit an unconditional resignation, he
did not do so. This construction. how-
ever, Tails to give ultontinn to the Tact
{hat accused had completed the service
reguired under both the statute and
reguiantions, requested his discharee,
and veceived it. all under the provisions
of the directive governing rezigna-
tions.

The construction which 1 accord to
the accused's sitaation is not novel
Indeed, United Statex v Lucasz, supra,
invelved facts identical to those pre-
sented here. There, an Air Force

board -of review stated, at page 620

1 Some. explanation for the apparent
inconsistency.in the authority on which
accused based- his request and that on

" which the discharge was premised may
be gleaned from the fact that the re.
t was filed'on a mimeog -aphed

128 CMR]— 14

form -entitled “Tlequest for Short Dis-

- -chavge snd Immediate Reenlistment,”
;a personnel netion patently inapplica-

‘Ble “tothe -circumstances under “which

s serving.
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CThe aeeused beorein, laving served  writ of habeus corpus, contegt:d .

Aty

b
|3
i
4
T
)
4

oo thiane Tour
et for an un

card of e endist-

citied terns, cleavly

foll within the Terewoiny provisions
ol the stuiute and revulation, Bae-
ring the presepce ol facters agart

Trom the norviend of time he had gevved,
he was entitisd as o matter of law
to have his resignation accepted.
While it is true that Paragraph da
of Air Foree Regulation 30-15, .+ . .
required that the regignation con-
tain.a complete statment of the rea-
sons for the rvesignation, his right to
discharee was in wo way dependent
upon  the validity eof the reasons
given. [t iz also true that the stat-
ute ond regulution recuived his dis-
charge “within three months’ ¢f the
submission of hizg resignation. We
do not view that requirement as ex-
tending this accused’s term of serv-
ice . for such periest of time. That
requirement iz, in cffect, a limitation
upon the Secretary of the Ailr Torce
as Lo the period of time during which
he sust act. We think it clear that
the intendment of the stalute was to
give to the ‘indefinite enlistee’ the
option of tendering his resignation,
obtaining discharge, and returning
to civilian life if he so chose. Thus,
the accused hevein was, upon his dis-
charge, in a status analogous to that
of one who has been discharged upon
completion of his term of service.
No conditions had been attached to
his disecharge. Ile was a free agent
insofar as re-enlisting was con-
cerncd.”

As it is my view that the accused
occupies the same position as one who
has eompleted an enlistment for a term
certain, has been discharged, and has
ye-enlisted, I believe that we are faced
with a siteation identical to that con-
fronting the United States Supreme
Court in Hirshberg v Cooke, 336 us
210, 69 8 Ct 530, 93 L ed 621 (1949).
There, a Navy enlisted man was dig-
charged from the service on March 26,
194G, His re-enlistment hecame eflec-
tive on March 27, 1948. ‘The Navy
subsequently brought him to trial Dbe-
fore a general court-martial for of-
fenses committed during his prior en-
listment. Me was convicted and, by

court-martial’s jurisdiction. The €~
cenment urged the Supreme GCow®
suatain the validily of the proceedinps
on the basis that the aeeused was in the

Navy at the time he commitled the of--

fense and also ai ithe time of his trial.
In detormining that aceused's discharge
ended jurizdiction to try him for his
offense, the Supreme Court pointed out
that, untit 1932, the services had uni-
formly been of the opinion that author-
ity to try an individual by court-mar-
tial expired upon his sepavatien from
the service and was not revived by his
entry upon another enlistment. The
Court also adverted 1o the fact that the
Navy, in 1932, adapted an administra-
tive interpretation of the Artitles for
the Covernment of the Navy which re-
sulted in ils unilateval conclusion that
discharge did not terminate jurisdic-
tion to try an offender for crimes of the
nature of which IMTirshberg was con-
victed, The Court nevertheless con-
¢luded that, in ihe absence of contrary
statutory autherity, the longer-existing
uniform service interpretation should
be given controlling weight, Thus, it
was held that a service member’s dis-
charge at the end of his period of obli-
gated service ended jurisdiction to try
him during a subsequent enlistment for
any offense commitited during the prior
enlistment. As this accused oceupies
precisely the same position as Hirsh-
berg, I believe that the cited Supreme
Court decizion is dispositive here.

The Chief Judge, in his separate
opinion, however, argues that Hirsh-
berg v Coolke, supra, no longer yepre-
sents the law. He believes that the
principle enunciated therein was void-
ed by the enactment of Uniform Code

of Military Justice, Article 3, 10 USC -

§ 802, and that, in any cvent, the so-
called Hirghberg rule was never ap-
plicable to charges involving fraudu-
lent claims. See Article of War 94, 10
USC (1946 ed) §15866, and Hirshberg
v Cooke, supra, page 215,

I am unable to-agree with the Chief
Judee’s view, for I am certain that
Code, supra, Article 3 (a), was not
intended entirely to eliminate the rule
enunciated in the Hirshberg case. Con-
greas was specifically informed of the

{28 CMR]
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situation involved and undoubtedly en-
acted Code, supra, Article 3 (a}, in
order to insure continuance of juris-
dietion in some circumstances, How-
ever, it also provided limits upon the ex-
ercise of military judicial power.- The
Article in question thus specifically ex-
cepts from the military’s continuing ju-
risdiction those cases involving offenses
punishable in the civil courts by im-
prisonment for five or more years. Per-
tinent legislative history makes it clear
that Congress intended to continue the
Hirshberg rule in effect with regard
to the exempted class of offenses. In
this respect, the following statements
arc indeed illuminating:

“«My. BROOKS. Perhaps a limita-
tion would be in order.

“Myp. SMART. Yes. I think it
might be well for the committee to
consider the possibilities of amend-
ing this article further to provide
that court-martial could 1y only
those cases involving major offenses
which were mot triable in the civil
courts.

“Mr. SMART. (Reading Article
3 (] . . . Now, that will gel
the Hirshherg case where he re-
enlisted. It would pet Hirshberg
even though he had not reenltisted.”
_[Hearings before House Armed
Services Committee on H. R. 2498,
81st Congress, 1lst Session, pages
883 and 1262.] [Emphasis sup-
plied.]

“We felt that there was a solu-
tion to this [Hirshberg] problem and
our proposed solution is offered in
article 3(a) which is a commiitce
amendment to I, R, 2493, It pro-
vides for a continuing juvisdiciion
provided the offense against this code
is punishable by confinement of B
years or more and provided further
that the offense is mot triable in 2
Siate or Federal eonrt of the United
States, We feel that this will provide
ample prolection aguainst any capri-
cious action on the part of military
authorities, will limit military juris-

“diction to scriois. offenscs that eonld .
- nol otherwise be {ried hy mili{ary or.

Federdl courts:and 1will liketise cor-

rect the absurd siluation of permit-
ting an honorable discharge to oper-
ate as a bar to ¢ prosecution for muir-
der or other serious offenges.’
[House Report No. 491, 81st Con-
gress, 1st Session, page 5.] [Em-
phasis supplied.]

Indeed, while it may be coneeded that
the Congressional purpose under the
Code was to extend military jurisdic-
tion beyond the limits existing under
the Articles of Wapr, it is also obvious
that, in providing for that extension,
they earefully and cxpressly restricted
the area in which military courts might
operate without regard to an accused’s
digcharge. House THearings, supra,
page 1262; House Report, supra, pages
5, 11.

There can be no doubt that the ac-
cused’s making of a fraudulent claim
for travel allowances, although pre-
sented and paid in Korea, is an offense
triable in a TUnited States Distriet
Court and is punishable by confinement
for five years. 18 USC § 287; United
States v BDowman, 260 US 94, 43 S5 Gt
30, 67 L ed 149. Thus, it is apparent
that his erime falls outside Code, supra,
Arlicle 3 (a), and no other basis can
he found to comtinue mititary jurisdic-
tion over it.

I deem equally Tallacious the argu-
ment that the doctrine of Hirshherg v
Cooke, supra, is inapplicable o fraud
enses under the Code. Concededly, the
Army never construed the Articles of
War to require that a discharge {er-
minate jurisdiction over a member of
{he service charged with committing
a fraud upon the Government. The
Chief Judge's contention. however,
overlooks the fact that the Army's de-
nial of that result in fraud cases was
prodicated on Article of War 94, supra,
which expressly provided that court-
martia) jurisdictinon was not ended in
cuch eages hy separation from the serv-
ice, Nol only was Avticle of War 94,
supra, repealed upon the enactment of
{he Uniform Code of Military Justice,
oo section 14, Actof May 3, 1950, 61

CSiat 108, ot Feq. SO USC (1052 ed)

51,0t 0. m‘t_“i1;.‘i5"‘r‘riu:\ﬂ_\' elear that
s Jlﬂ'i.‘-‘ﬂif‘ﬂﬂj‘lﬂ] ‘3"\1'0‘."isinn was swept

“within“the ;ambit ol ‘Code, supra, Arti-
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cle 3-taY. And, as.noted before, crimes
committed under  the  circumstunces
here involved do not fall within the
clazs over whiich jurizdiction iz now re-
tained beyond discharge from the seryv-
ice.

driefly then, it iz my conclusion that
the doctrine set torth in Hirshberg v
Cooke, supra, requirves ug to decide that
no jurisdiction existed over the of-
fense committed by this accused in his
prior  enliztment, Fundamentally,
Judge Latimer and 1 differ in whethev
the accused exercised his unconditional
right to a dizcharge from his indéfinite
enlistment or whether he merely sought
to substitute a different term in his
obligation to remain in the Army. As
indicated by the majority’s result, that
difference is material, I am alzo unable
to subzeribe to the Chief Judge's view
that we may Dbreathe new life into

o

.

,TARY APDPEALS -

TE

#

I

iy

Article of War 94 or disrvesard it
boundaries carefully drawn by
greds around the authority conld
upon the armed services under {fo:
supra, Article 3 (a). I particularly
desire to disassociate myself from any
construction of our decision in United
States v Gallagher, 7 USCMA 506, 22
CMR 206, which sustaing continuing
Jurisdiction over a member of the armed
forces unless ail of the prerequisites set
forth in Code, supra, Article 3 (a) arc
met. See United States'v Whecler, 10
USCMA G646, 28 CMTI 212,

As T am of the apinion thatl the court-
martia! which tried the accused had noe
jurisdiction over the offensec alleged in
specification 1 of Charge I, I would an-.
swor the certified queation in the nega-
tive, roverse the decision of the board
of review, and order the specification
dismissed.

UNITED STATES, Appellee

WALLACK M. WHERLER, JR., Airman Third Class,
U. 8. Air ¥Force, Appellant

10 USCMA 646, 28 CMR 212

Pleas § 9 — acceptance of guilty plea in case treated as non-capital. )
1. Where the convening authority directed that a charge of premedlta.ted
murder be treated as not capital, receipt of a plea of guilty was not im-

proper.

Couris-martial § 37 — jurisdiclion — waiver. :

2. Failure 1o dispute jurisdiction at trial does not operate as a waiver,
(Citing U. 8. v Garela, 5 USCMA 88, 17 CMR 88: U. S. v Dickenson,
6 USCMA 438, 20 CMR 154; U. 8. v Roberts, 7 USCMA 322, 22 CMR 112))

Courts-martia! § 37 — grounds of jurisdiction immaterial.
3. If court-martial jurisdiction exists on one basis, it is immaterial
whether there may be other grounds rendering the accused amenable to

trial by court-martial,

Courts-martial § 45 — jurisdiction — inactive reservist. ,

4. The accused was charged with murder. The offense was allegedly
committed while the accused was stationed in Germany awaiting lrans-
portation to the United States where he was to be relieved from active
duty. A few dayy later, in the United States, the accused was relieved
from aclive duty, tranzferred to the Air Force Reserve, and assigned to
the ineligible reserve section, Continental Air Command, for cemplelion
of his military service obligation under the Universal Military Training




