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SUMMARY

Notzwwhstanding the granf of lmmumty under the laws of New Jersey
“and New 'York, petitioners, as witnésses before the Waterfront ‘Commission
- of:New York: Harbor, refused.to answer questions on the’ ground that the
answers might tend to incriminate them under féderal law; to which the
- gra.nt of immunity did not purport to extend. Petitioners were thez‘eupﬁﬁ
held in-civil and eriminal contempt of court, ‘Thé New' Jerdey Suprende
* Court affirmed. the. civil contempt judgments, ho TE®
| constrtutionallx compel a mt;;es‘g i“§ give testimony..
ma Tederal prosecution against him. (39 NJ 436, 18P -A2d 36)

On certiorari, the United States Supreme Court vacated the Judgment _ '

of contempt and remanded the cause to the New Jersey Supreme Court,
In an opipion by GOLDBERG, J., expressing the views of fiys of the justices, .
the Court overruling its earher decisions to the contrary, held that: (1)
-the constitutional privilege against self-incrimination : protects a state
witness against incrimination under federal as well as state law; and- {2).
the federal government is prohibited from making any use, of testimony
which thé petitioners were compelled to give after grant of immunity under,
the state' laws. It was also held that in the light of this ‘development,

the pet1t1oners should be afforded an opportumty to answer.the queet;ons. '

BLAGK1 J " concurred in the Gourt’s opinion for the reaaons stated thereln .:

..and for the reagons stated in various separate oplmons written -by: h:m. '

_ HARLAN, J .s Joined by CLARK J., concurred on the basis that the rule’

_ that test1mony compelled in a state proceedmg over a witness™ claim oi' b
_the privilege against self-incrimination may not be uged against the: witness‘
in federal prosecution rests on the Court’s Supervisory power over the:
admm:stﬁatlon of federal cr1m1nai Justrce, rather than .on constltutlonalf

: grounds ‘

E : B - ’ o R

 WHITE}: I, joined by STEWART J a].é.o ooncurred elaborating'the view
_that the :privilege against self-lncrlmmatlon does not - require absoiute
lmmunltj from prosecutlon in other Jurlsdlctmn&
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‘,5._MURPHY i WATERFRONTJCOMMﬂSSION OF NEW YORK- 819
S I 378 U862, 12 L ed od 678, 84 S Ct 1694~ -~ 0 T
. * . | B H - .
o " Clnssified to U, 8. Supreme. Court Digest, Annotated . .
Witnesses § 131-—‘-eself-incriminat-iqn'-—' Witnesses § 72 — self-incrimination —=
... waiver of phivilege - L . danger of prosecution in-another
1,0 A witness ‘pefore an adminis- . jurisdiction. & - D R s
trative agency dhes not-waive his.prive. 4. The constitutional - privilege
ilege against pelf-incrimination. by . against. self-incrimination protects.a
expuessly doclinfing to-assert it ut.the state witness against. incrimination
ﬂrst_hearing-'o by asserting in_con- ~ under federal as well.as state lawand
tomipt proceedifizs that ‘the. agency’s. a federal witnéss against incrimina-
jnvestigation cdnatituted an unlawful = tion under state as'well ag federallaw.
{nterference With' innocent’ conduct, | [See annotation referénce: 4] .
- where at laler fearings the agency and | R
thé trial gourt fecngpized.the witness’ Courts § 781; Witnesses g 72 <« meld
Hght to agsert'’fhe privilege andimore- | {nerimination <= federal stand- -
’ﬂifhr‘ thé agehcy neveér raised the'gues- - ards as confrolling” N
#igi of waivéryin the trial court. 5. The availability of the. federal
i Jee q:nﬂoation”'réfev‘encé,; 1] ¢ privilege against gelf-incriminiation’ to o
o 4 witness in a state Anquiry g 1o he o
) {inesses g 79t~ Eelfﬁincrii‘ninl_ition:-»— determined accordlng . to" the‘gamh -
.+t ivalidity -of grant of immunity - standard that is applicable if & federal -

g. A grant dt immunity from prose- proce_eding. S R
_eution is:valid only if it is coextensive « : . : PO TP S
with the scopdg of the privilege against ~ Witnesses - §79 — '_'aelf;‘incrimh‘\hﬂéh-
._iaeliyincrimin'ion. R LS '

i [See ‘annothition refdrences 2j
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T gtate witness — federal proge: .
: 81: . | eutlom’ R
PRSI ey .6, As & matter of congtitutional:
. Witnesses. §3 12, 94_-:-e,.,‘sig}fl-.i.n6rirhin'a- law, o state witness may ‘hot, be gom= " ..
o thom -— £ deets of privilege - wrpelled to give tésjiiim,_ony-’i’.vhich may be
3, The chnstitutional - privilege : incriminating unider- federal law o
against . selffinerimination has two 'less-the compelled. testimony- and. its -
primary. intefrelated facets: the gov-  fruits cannot be used in any manner .
ernment may not use compulsion to by federal officials in connection with -
elicit pelf-i ‘g:rimir}a@in%i_,_gtatement_s s criminal prosecution against-him..
.- and may ndt: permit the use in-a. [S-e'e‘annotation ‘feferences Pr8Y
~eriminal tript of ‘gelf-incriminating - T e '
‘ licited by compulsion. :

or

st

T[T VUANNOTATION REFERENCES L
‘1. Walver pr loss’ of privilege, against . Waiver of privileze “againat. §
“delf-incriming o, u’ﬂf‘regnfdﬁ’:persdn"other erimingtion in exchange for 1min
tian; neousedd: B8 L od 3Bds ot prosecution as 'bal"ring'-réhﬁ?seftion-ofiﬁﬁ ot
: indy.of imunity offefied a# cons ilege on account of progeeytion in ‘another
b of privilege sgpinat. selfs jurisdiction, ‘2 ALRZd 631 S
: f 58 ALR2d 1030 SBee alsp 6, Privilege Bgainst self_—ihcgimihation-“ s
odes L ed 188, as applicable to ‘testimony _that, pne has:i -
Cod adeduacy . beeri compelled to give ‘{in another ] iﬁs L
diction, ' 154 ALR 094. L o
“q. Use in subseqiient’ prosec

_ ‘ Hor ‘6f: golfl !
{ndriminating testinony. given without in-
- yoking' privilege. . B CALB241340

g Testimony: of incrimin
which .witnéss. Wwas, comipélled’.
viztue of immunity statute .9
s admissible in a progect
neps: for an offense #ul
mitted. . 157 ALR 428,




i neqs testlmony

gompelléd under. statd immi-

- =go=vemmgnt
‘ pmnec ting crime, :
{.Se dmtotatwﬂ *refe*rences 5—-8]

Eviden c § 419 —— self—mcnmlnntmn —

i te timony — burden of proof

.’--tlmt heihas testified, .under . &:istate
- grant. f immunity, to matters related
to. higfederal proseiition, the federal
government has 'the barden of show-
- ing- that :its. evidence -is: not- tainted
" by establishing. that  it.. had an ‘inde-
penden Iagltlmate source, for the disx
-"'puted ewdence

' Witnﬂs es § B4 — stai’utory lmmumty
effect :

g "[378Usri'ﬂ
-Justice - Geldberg - delwered

i S

My,
the opjnion of the Court,
- We have held today that the Fifth
- Amendment privilege against self-.
incrimjnation must be deemed fully

- applicable to the States through the
- Fourtéenth  Amendment. Malloy v
Hogan, 878 U1, 12 L, ed 2d 663, 84
S Ct 1489, This case presents a re-
lated- issue: whether one jurisdic-
tion’ ﬂ;hxh
may compel a witnegs, whom it has
- immunized . from. prosecution, under
its laws, to give. testimony which
m1ght then be used to convict him of

. ‘granted nnmunity f,mm
7. 'Neither the testimony of'a state:"
inmnﬁimﬁnwmﬁﬂ%
sinid ineriminating undeq fed- - ' -
Taw..nor the fruits: of 'siteh tess: of
timanyy jean ' be used by the federal-- k|
dn wihveahgating and id

-state dimmunity '+ federal use of___

'8, Onee: 8 defendont -demtnstrates -

“time ha refuéu;d 10, answer. he. had,a

9 A w1tness 1h 5 state investigation . _
- ' APPEARANCD‘! OF COUNSEL - " E_j-- N

Haro!d Kneger ‘argued the cause for petﬂ:mners. s
‘William: P, Sirignano argued the cause for respondent
‘Brlefs of Counsel p 1317, infra. .

';‘ I’INION OF THE- CQURT

our . federal’ structure .

‘may be compelled to- afisw

ot
e%’t v

L tp. answer..qi

state inqulry mt@ ;
aﬂéfow@si B3 apporinity
-:quwatians ;whara.iatjha

reasonable fear, based on a decision of
the United States Supreme Court, that
the. federal authorities might use his
answers :in ‘donnsction ‘with. a ‘federal
prosecution and thereafter the United -
States Supreme Coutt, ‘'overruling its .

earlier declsmn, held that the fademl

N R

the. answers

a crime aga]nst another _su '
.dlctxon 1 -

Petitloners Wére qubpoen ed b0
teatlfy ata hearmg conducted by the .

- Waterfront Commlssmn of New

York Harbor goncerning a work stop- -
page at the Hoboken, New. WJersey,
piers. - After refusing to respond-to
certain questions about the- stoppawe
‘6n the ground - that the. “answers
might tend to incriminate thém, pe-
titioners weré granted lmmunity
from prosecution under the Jaws. of
New Jersey. and New York#. Not-
w1thstandmg thls grant of 1mmu..

_ S B Bince the privilege is now fully appli-
cab!e to| the State and to the Federal Gov-
ernment, 'the basie issue, is the same
‘whether the‘ testimony ie compelled by the
Federal Government and used by a State,

or comipelled by a St';:l.te and’ used by ;pp
Federal Government. .

. 2, The Wnterfront Commission GF New
York Harhor is n bistate body establishéd
under an interstate compact approved’by
Congress, 67 Stat 541, .




- MURPHY v WATERFRONT €O

378 US 52, 12 L ed
- mity, . they jstill refuged to_yespond
o “1378 USB4T .+

':; {0 the quesfions on thé'*girﬂllﬁ& ‘-t'h;'?‘,t

MMISSION OF NEW YORK ~ 681
24 678, B4 S Ct 1694 o C
this question must depend, of course,
on whether such an application of
the privilege promotes or defeats its

tion 2 him.® 39 NJ 436, 452~

the answen “might tehd Tofnerimi-r  policies and purposes, . ’ A
n.-——g—-&ii’:" h ".‘ it '--‘ fm:fm«m%bm%mt% o al .".[378 US.55]'- SRR
which the rant of immunity did 8oY _ ap Py DR TTERGR
purporttokxiend, Pefitioners were I. THE POLICIES OF THE ERIVILEG
fhersupon field in civil'and arivinal The privilege -against self-incritls
contempt df court.” The New Jersey nation “registers an important ad-
Supreme Opurt reversed the eriminal  VAne? in “the 'development of our
contempt ponviction on’ procedural liberty-—‘one of the great landmarks
grounds byt, relying: on ‘thig Court’s 1 -}'r}an’S. strugrle to make h?m?_‘?lf
dscigions fn Knapp v Schweitzer civilized.’” . Ullmann - v United .
357 US 370, 2 L ed 2d 1393, 78 S Ct States, 360 US 422, 426, 100 Lied 511,
18025/ Feld man v United States, 322 518, 76 S Ct 497, 53 ALR24& 1008.4
119487, 88T, ed 1408, 64 S Ct 1082, It ‘reflects many .of our fundamental
154 ALR B82; and ‘United States v values and most nokle -adpirations:
Murdoek, ! 284 US 141,776 L e¢ oUr unwillingness to subject those
210, 52 8] Ct 63, 82 ALR 1376, af suspected of crime to.the cruel tri-
firmed the | civil conitempt judgments lemma of self-accusation, perJur.y:.or_
o the mdrits. The held that contempt ; our preference \‘f.'or‘ap 2l
2 State L+ constitutionally _.L;‘"Ia“p';:l"‘“'cusatorial rat.her.th_an- an inquisito-
S “witnesd to_give testimony which rial system of ‘criminal justice; our
: ﬁﬂﬂﬁgeiiﬁ a*ederal Droseel- ¢ear that self-inériminating -state-
T mealdiat b 8 e ments will be elicited: by inhumane

. treatment and abuses; our genge-of

458, 189. A2d 36, 46-49.
- Sinize algrant of immunity is valid
it is coextensive with the

4 scope of the privilege
apgainat | self-incrimina-~
, * {ion, | Counselman |V
Hitcheock, 142 US 547,35 T ed 111 ,
12.8 ('t 125, we mupt now decide the
fundamefital constitutional question
of whethpr, absent an imnithity pro-
vigion, ehe jurisdigtion in our fed-
eral sirubture may compel 4 witness

- to ogive estimony which might in-
_c¢riminath him under the laws of an-

- The ;answer to

Heudﬁote

fair play which dictates “a fair state-
individual balance by requiring. the
government. to leave the individual
alone until good cause is shown for
disturbing hirh and by requiring the
government in’ its contest, with the
Shdividual to shoulder .the entire
load,” 8. Wigmore, Evidence. - (Mc-
Naughton rey, 1961), 317; our re-
gpect for the inviolability' of "the
human personality -and of the right
of each individual “to & private en-
clave where he may lead a -piivate
life,” United “States v Grunewald,
235 F2d 556, 581-582 ',-(Ffa'nk','f" L

ey

- qthey jdriadietion..

, pipr, hearing,

A “petitioners had
gpd th ¢ y

answer the questions; nob
of .Sel;ffi%}c;qimma’gioh,_g but’

the Cqsgmmipuf ad
niestigste the STk
ge it o éja'aiiﬂ or, dis-
ihich the Natigrial Lahor Rela-
dizd had exclusiye | juripdietion,
“was litigated, through the s

no

te

wjected, 58 NJ. 62,171 A2d 295,
olirt denied review, 368 US 32, 7
'91,782 8 Ot 14l

" Petitioners

thareupon purged themselves of contempt
on ’ ‘
on

lon,

s Eui'rejéc'tad, g5 NI 62, and. '%?lis _

but again refused tg‘_,é,nsw‘é_rl ‘
the questions, this time "om
o the gronnd 0f self-ingrimina-

fign. In reviewing th nemy jdg-
ments, whizh form the: hagses
. the New Jeriey, Suprétie Goli
held that petitiohers, did: not,
hearing, waive their privileg
incrimination. 39' NJ 436,
38, 44, AT

‘Hendnote 1

‘4. The qu_c;!;'ja‘.' on is h‘om $
pitin, Amendment, Todsy, (H88).




: . Yenlizat

© s ot thig,

©es |11 1. 8 SUPREME

diaséntmg) vovd 853 US 301, 1 L ed

T 2d 931578 0L 963 our dwtrust of
. .séif—de:{‘ethatory statements, and oy

Jiinn
1‘62.‘_?-99 I ed 864, 972 75
(‘t GQE 51 ALRZd 1157

Sy Moat

1f not all,: of thesé polic:es

and purposes. are_defeated when a

withess | “can be whipsawed. into in-
criminating himself under both state
< -and - fedrval law even though” the

- eonstitutional- ptiVlIege againgst gelf-
inerimination:is .applicable to each.
“Cf Knapp v Schweitzer, 857 US 871,
388, 2 Lied 2d-1393; 1404, 78 8 Ct
- 1302, {disgenting-opinion of Mr. Jus:

. twe Bla ck). . This has’ becqme eSpe-_

C 438 USEET

mally« true in our age of *“coopera—
 tive fedpralism,” where the Federal
and State: Governmen.ts are waging a

on that'the privilege, whild
imes‘a shelter to the gmlty "
V4 protection to. the: “innos -
United . States,s349

COURT REPOR’I‘S 12 _:

united’ front; against !
crun‘nal acmvity &

1 rulel that the. gong

- privilege ‘againat, sﬁ]fripgt‘hm ity

~ does not, protect»a witnesg i Ongiy:
risdiction.against being qqmpé}?ﬁ '
give: {estimony w};mh could e Jigg
to. convict : l'um in :another: juriad;
tmn Thm “ru le has threa dee

“ o..It haa haen grgued that permlttmg

“.a witnesy 'in" obhe jur:sdictmn within .our.

A _federal stiviciure to invoke the privi-
*Tepé oni the ground that ‘ho fears prose-
eution v in Janother - jurisdiction: - *is; ra-

;.Ll,onal only i the policy of the pr1v1lege_ .
18, assum‘d to be to excéusé the witness

from 'the unpleakantness, the indignity,
the. ' Yinnptural’ conduct -of denouncing
himself, [But] the nolicy of .the privﬂege"
) The policy of the privilege is
to - regul ate  ‘a  particular government-
governed I‘EIathﬂ-——«ﬁI‘St to help prevent
itthumane treatment of persons from whom
mﬁ)rmatlﬁn ie desired ‘and, second, to satis-
Iy populay

'foroes againgt solitary governed, it,would
he" a wiolkition of ' the: indunduals ‘sover-

be. permitted to conscript . the
ge of the . governed’ to its  aid.
the crime is a foreign crime, any

_beca_u'se. 0] the mcl lmlnatmg nature of thc

. : abse. t.” And the sentiments relatmg
“to the rufes: of war between government_
wverned do not a.pply where the two
‘aré not-af war, . .,

. “Thus, |reasoning from its rationales,
the’ privilege should not apply no mattu
how mcnmmatmg is the’ dlscloauw under

sentiment that when powerful.
and, 1mpt=rsona1 government arrays its

aignty” and legs than fair for the govern-
"t

inflict: brutahty upon & persomn

fmexgn Tow ahd ne ‘matter how probable LR

ia: prosocu[:mn by-the foreign soversignty.

‘Thls 1s so whether the relevant two 5OV .

the same, geographxcal area.”" ' 8 ngmom,

EVldence (McNaughton Tev, 1961),. 345,
As noted in the text, however, the privia-

lege’ Bgrainst welf-inePimination’ represeﬂtﬁ
mahy . fundamental. values arid asplratlmnm

It is “an expresmon of the moral str ving

of the communiiy. . ‘.‘ a reﬂection of
éur common mnseienca Sool 0 Malloy

v Hogan, 878 US @, n. 7 12 L ed ‘2d. 660y

queting..: Griswold, - The . Fifth Arhend-‘
ment Today (1955) 73, That is why it-{8
regarded a8 40 fundamenta} a part of our

conatititional ‘fabric, despite the faci: that’

“the law und the Iawyers . h&ve

never made tp their minde’ juat what it is -
stpposed o do br Jjust whom it is mteniltd' '
Invoking - ¢he

to prot—ect ? - Kalven,
Fifth = Amendment-——Some Legal ' ahd
Impractical Considerations, 9 Bull Atomic
Sef 181, 182, It will not do, thérefore,. to

asgign oheé lsolate(x poliey to the privﬂege,

and then to argue’that since “the’” policy.

may not be furthered measmab]} by ap-
plying the 'privilege scross stats-federal
Hines, it fpllows that the prwﬂege should

not be so applied g

Btates, ‘or différent: sovarelgntmq (such
ay federal and state} with jurisdictioniover -

H
S
A
o




.+ MURPHY
378 US 52, 12 Lied 2
487 88 . 4d 1408, 64 S- Ct 1082,
- 154 ALR 9#2, held :that, {estimony
: _vhllS com )eed by a “a State gould be
i ..em.denne..m,.tnﬁ_tg_gi

. and oi_jc_,hm,ﬂnghg__gﬁjeoedents re-

. yeals i;_b_:;LMl_A_dock did pot ot adequate-

ngtlz i
©oand has antly weakene

- by __sub iong of . fhis

'__ng andl ‘that the legal
L prera 'derlymg Feldman' :anc

been re,}é@%ﬁ'

: “Kn_atm hav since

P

- *{373 US’iS]

- 1”49 he Court of Fxohequer
Hecided Bapt India Co.' v Campbel}, 1
Vés sen 24}, 27 Eng Rep 1010. ‘The
',-:deﬁgndzmt } n “that'case:refused to
*discover’ ‘certani information in a
jroceedingfin an. Tnglish ‘court on
. the grounfl that it might. subject
" him: te puy nshment_ip the; courts of
Indm. Thi court una,mmously held

;m i:.n:;hs.f court from bemg com-
velled fo glve testimony which could
'pe__m;ed to convmt him_ in’ the courts
it :gxoLItxlel: Jurisdmtion “The court

‘tha’r ’thq

v WATERFRONT COMMISSION OF 'NFW YORK

it L

e e o A T TP ey oy TVt < oty 2

683
d 678, 84 8 Ct 1594

cover that, which, if. he answers
in the aflirmative, will subject. him
to the punishment of a crime
.. and -that he:is pumshable
appears from the case of ‘Omichund
v Barker, [1° Atk 21.] as a Junsdlc-
tion is erected in Calcutta for erim-
inal facts: where he may be sent
to government and tried," though
1ot punishable here; like the case of -
one who was concerned in a rapé in
Treland, and sent over there by the
government {o-be tried, although the
court of B. R, here refused to do
for the government may
send persons to answer for & drime
wherever committed, that ‘he may
not involve his country, and to pre-
vent reprisals.” ‘1 Ves sen, at 247
27 Eng Rep, at’ 1011 R

[

. Tn the followmg year, thlB rule_
was applied in a case involving sep-
arate .systems of courts.end law
located within the same: geographlc
area. The defendant in. Brownéaword
v Edwards, 2. Ves sen: 243, 28 Eng
TRep 157, refused to ‘‘discover,. ‘wheth-
er she was lawfully married” o a
certain - individual, on the ground__
that if she admltted to.the marriage
she would be corifessing: to. an aet "
which, although legal under the com-j'

T e[378USEY
monflaw, would yeodér her ** ‘lmble_to
prosecution. in' ‘ecelesiastionl cou
The Lord Chancellor said°

“Thxs appears & very plain case, in
Whlch defendant may protect herself
from makmg a-discovery of her mar-
riage: and I am afraid;'if the court

Bhould over rule such a plea, 1t wotﬂd o

érl avery “whipaaw" ‘gane, ‘dit

et - ok mipul
it iiseif‘!nerxminatin
§i 0 R Gounse!man v Hiteh
5 B47, 36 Loed 1110, 128 O
o " Governmant may not permi
' eriminal ‘tisl of selfiinerim. .
manta -elie ted by eompulsion.
: h_ingmn, 318 U

I

ueed no; longeﬁ concem ut

508, 10 L ed 24 513 83 S!Ct _i336.
£

“pelling™ government or
éernment i3 "a- State;. and; intil:today; =
States were not. deemed’ fully: olmd Yy

‘the privilege. - agamst aelf:inerimination,

. Now. that both governments are: “Fully

‘bound by the privilege, the ‘cbpceptual difs
Aculty of pinpointing the alleged vidlation. .
of - the. privilegd on “compulsion” or iu.'s!e -

('C-Qﬂl—- . '




be setting * up the oath ex ofﬁclo,
which' then the parligrhent in-the

t1meo Charles I. would in vain have ,' L

taken’ way, i the party might come
- /nito’ this. ‘court for; 'it, **'The general
ru"le {9, that ro one Is bound ‘to’ 8N-
Swet 80 a8 to” gubjeet” himself ‘to

punishment, whether ‘that punish~ -

ment usec; by the ecclesiastical law

245 2 Eng Rep, at 158

B The Saline’ B(tnk Case

It was ag’almt {this backpround of
En_glls -cage law that this- Court
in 1828 decided United States v
Saline Bank of Virginia, 1 Pet 100,
7 Led 9. The Government, seekmg
to recover ('ertam bank deposits,
brough, suit in’ the Distriet Court
against the bank and a number of its
stockholders. The "defendants re-
sisted ‘discovery of “any matters,
‘whereby they may- impeach or ac-
cuse themselved of any. offence or
crime, or be liable by the laws of the
commo WEdlth of Virginia, to pena]-
tig§ ‘and griévous fines ., , .
Idi; %t:102, 7 Leed at 70, . The: unani-
mots. opinion of the Court; delivered
by Chief Justice Marbhall reads as
followsF

'+ “Thig is a bill in e'quity for a dis-

covery |and relief. .The defendants
set up ‘a plea in bar, alleging that
the discovery would subject them
to - pen{ltles under the statute of
Vlrglnl .

“The Court below decided in fav-
our of the validity of the plea, and
dismissed the bill, o

eIt apparent th’_é.t_ in e\fery étep-

- of the. suit, the facts required to. be
discovered in support of this suit
would expose the parties to danger
s C *[aTBUS 601
The rule ¥clearly is, that a party is

net bound o make. any d]qcovery

shich would expose-him to penal-
ties, ‘and this ¢ase falls withi in it.

of the| land.” 2 Ves sen, at 244-— wall.!m in amwf ,

C Subsequent ‘Develop
© the Enghsh Bu

In 1851} the: English Court bf
Chancery decided King of -the’ Twi
Sicilies v Wlllcox, 1 Sim (NS) 301,

61 Eng Rep 116, a case in which thig’

Court in Unlted States v Murdock,
284 US 141, 76 L. ed 210, 52'S Ct
63, 82 ALR 1376; errdneously cited
as representmg the settled “English

rule that a witness is not protected
“against disclosing offensés in'violi."

tion of the laws of another country.”

Id., at 149, 76 L ed at 218, Defend- .. ¥

ants in that case resisted dlscoverv
of information, which, they asgerted,

might subject them to. prosecut19n _

under the laws of Sicily. In, deny-

ing their clalm the Vlce Ch,ancellor

gaid: .

’i__,‘.-,-.|

" “The rule rehed on by the defend-» :
ants, is one which exists merely by -

virtue of our own municipal law, and
must, I think, have referent:e, g~
cIuslvely, to mattérs penal by tha’r

law: to matters as_fo-'which;"if
disclosed, the judge Would be able

to sdy, as matter of law, whether it
could or could not entail penal: conse-
guences.”
Eng Rep, at. 128,

" Two reasons were given in support :
-of this stetement:

(1) .“The: impos-
subihty of knowing, as matter-of
law, to ‘what cases the objection,
when resting gn the danger of ineur-

ring penal consequences in a forelgn.

country, may extend.. ' id.,at

881, 61 Eng Rep, at 123§'and-.(z) the

1'8im’ (NS), at’ 329 61




L _apecifically,

- MURPHY v WATERFRONT CoMMISSION OF NEW YORK
: 478 US 62, 12 L ed 2d 678, 84 8 Ct 1604

fact that ¥in such‘a case, in order|
to make the dise Josure dangerous {
S s Us el - |
the *party} who objects, 1t is essen
tial thet hi} should first quit the pro

tection of pur laws, and wilfully g
within' thd jurisdiction of the law
= e has v1olated ™t 1bid 61 Eng Rep
S at 128,

. Wlthm - few vear"s the pertmen

p‘arL‘ of_Ki g of the Two Sicilies wa
overruled by the. Cour:
~of Chancety Appeal i in. Umted State

L of Americh v McRae, LR, 8 Ch Ap

| a case not mentioned b
this. (Jourcn United States v Mur
dock, supda., In MCRde, ‘the Unite
States sud in- an Enghsh court for

79 (1867)]

Hject him to penaltles un-

- der thé Jgws of 'the United’ States.

0
only whee a
- himagelf 1
ceeding it
and not
bility to
cury red b. the breach of the laws f

person might expos

the peril of a penal pro-

this country [anland
he: ‘ i

_ " eountry [the Umt d
e LR '8 Ch App, at 83—8

, from answermg apphe :

685’

claim of privilege and limited: Klng.
of the Two Slclhes ‘to 1ts facts. : He
sald ' SR

- “T quite agree in. the genera] prm{
ciples stated by Lord Cranworth, and:

in their apphcatlon to tha particular.

cage before him, .. . ‘[The -de-, -
Iendant% ’ehere] did. not furm‘;h the
least 1nformat10n what the foreign
law was upon the.subject; though it
was necessdry for the Judge to know.
thig with certainty before he-could
say whether. the: acts done by the

" persons who objected te answer had

rendered . them -amenable; to pumsh-
ment- by - that_law .or not.-

[Moreover,] it-was dOubtfu] Wheth-—
er the Defendants would. ever 'be
within. the .reach: of -a prosecutlon,
and their being 8o depended on,their .
voluntary return:to [Sloily]. LR 3-
Ch App, at 84-w87 R ERATNT S A

" In refusing to. follow King. of ‘the’
Two Sicilies: beyond 1ts particular
facts,’ the court sald

“But in glvmg Judgment
Cranworth went beyond.the' partlcu.
lar case, and expressed his: opinion
that the rule upon ‘which:the’ Defend-
ants  relied to~ protect ‘thém from
answering - ‘was one . whzch existad
merely by virtue of aur, own municl~
pal law, and-which must have.refer-
atice exclquely to matters: ’penal by
that law, It was unnecessary:{t 18y,
down so broad a proposition to sup-

‘port.: the Iudgment ‘which.he. .pro-.
_nounced e

What would have '

. slightest rigk of an impe‘s\

imaginary and unsubstantial chamcter'
having reference 1o gsome ex,traordmary
and barely possible cont;inggncy, 8o i~ -

probable t'hat no. reasonable Taan would-
PR L )

e

o instanes ‘of such a 'promed‘h

Inihe - L
- urhappily “too ﬂu‘mcrousiéhsés b bri‘be;y- L
_which 'have ‘ehgaged th ‘ e
- House of Commons hills " dtrd .decurfed;mrgr
8o faras weé are awnbe, has! ever: bean_.

r.houcht of M Id., at. ssor-ﬁs

‘ lord- )




7'_;atw : _
tleape, and T’ éannot feclthat

o the pre

- *The
under t

“ed fro
which h

.t cigion, n
: repréaen

 foreign’
Slm 318

but -it.'is ‘very different
¢h was béfore hig'mind

re;

anyr j’udgment of his which’

by inﬂuence my decxsion upon’
sent oceagion,””

Id., at 85
i "[378 Usesr - -
‘court. then ‘concluded - l:hat
¢ circumstances it could not

“distinguish ‘the case in principle
from ong:where 8 witness is protect-:

answering .-any ‘quaestion
& a tendency to expose him

to forfeiture for a breach of our awn
municipul law.” Id.;at 87. ‘This de-

ot King of the Two: Sicilies,:
tg the settled “English rule”

'regarding ‘self-intrimination under
law,

See: Heriz v Riera; 11
59 Eng Rep 896,

0x =Cranworth's opnuon up-.
- aaent] state of circum-:
| it s 1mpossuble for me' to.

case argued \ M At
“while the witness. is granted.fm.
munity from pmsecution By thie-Fad.
eral goVernmenﬁ he' does ot ‘ab
such Jmmumty “against” proseauﬁ_ w
in the state courts ! -',Id., at 606-, 
I ed at 824

‘ _The Court const i ued the applicable= -
stutu e, ; A

L ’85 Tﬁe

approval
The Quee

8 bare_pos
might be

Juaties 1 C

ment - that

the ording
ordi nary,
imaginary

and' :barel
probable: 1
suffer it to
darigersd’” i
prmrlslon
L ed nt 81

lowmgvthe
based on
example, {
questions g

might exp

1o’ obviate,”

Oourt in Brown v Watkar, 161

- US 691, 40:L od 819, 15 8 Ct 644, mgmﬁed
of the Eng_hsh rule anncunced in

n v- Boyes, supra, as follows:.

» “But ¢ven granting that there were gtill
13ibility that by his disclosure he

subjécted- to the eriminal laws

of ‘agmi gther so\'erelgnty, that, ag Chief
Cockburn' ‘said- in. The Queen v
Boyes, 1 B.& 8.311, in reply to:the argy-

‘the witness- was not protected

by 'his pardon against an impeachment
by ‘the Houge of Comrhons,-is not a teal
and . probable ‘danger, . ‘with | reference  to

5. operatmns of the law .in the
courts, but ‘a danger of an
and unsubstantual character,

having reference to some extraordmary
¥ possible contingency, so im-

hat no reasonable man - would
o influence his conduct’ Such
was never the object of the
161 US, :1 608 40
5. See nobe T, supra,

The iower federal ‘courts were also fol-

English rule that a refusal to

- angwer puestions could Jegitimately be
the danger of inerimination in .
_ angther jurisdiction,

Graham, 10 Fed Cas p13 {No. b,659), for

In the case of I re

he, witness, refused to anbwer
sked by a federal official on the

ground thpt answers, to. such questions

0sp . “him to & cr;mmal prosecu-

tio‘n under the Tavis of- the state okaew' :
York.”:1d,, at.914. Judge Blatehford ‘held

" that the w1tness was “prlvﬂeged from ap-

swering the guestions.” 'Ibid. 'In the case
of In re Hesg, 184 F:109, decided in ,1905,
where & bankrupf refused to .amswed cor-
tain questions on: the: ground. that they -
m:ght tend fo .ineriminate him undari 5tnte .
law, the, court gaid; -

"Sectmn 860 of the Ravlsed $tgtutes S
only prohibils the use of evidence that
may be obtained from the bankrupt's boohs
in prnsec‘ut:ons in : the federal courts.
There is nothing in thls gection which ex-
tends that immunity -to the use of : such
evidence in the state courts, and there i
nothmg‘ to prevent the trustee from _mak-
ing use of the bankrupt’s books ia‘a cnmi-
nal prosecution against him- mstltuted in
the gtate courts, Obvioysly,: therefore if

-section 7, el 9, of the bunkrupt act, does

not protect him against the use of the avi-
derce which he allegés is econtained in his
books, of an inériminating naturé, in &ither

-the state or federal courts, and ‘sectioh 860
-of the Revised Statutes cxtends the im-

munity only o fedéral courts, and not to
state courts, it is plain that whnLever in-
criminaling evidence ‘the bonks may don-
tain could bo used without rostriction in
the state courts for theé purpose of cop-
victing ‘him’ of any crime for whxch he
might be _indicted there, and, in consas
quence of this danger to ]r‘!m, the plea of




v the fact,

s MURPHY v WATERFRONT CO
378 US 52, 12 L ed
1378 115 64] '

*Sho rtlyithereafier, the Court de-
cided Jackjv Kansas, 199 US 372,
. B0 L ed 234, 26 8 CL 73, in ‘which
* the state cmrt had held plamt:ff in
error.in coptempt for his refusal to
answer ceptain questions on the
.ground thag they would subject him
to possibleincrimination under fed-
 eral law. ['In rejecting plaintiff’s
-elaim, this Court said that the ifth
Amendment “has no application in a
proceed: mghke this,” and hence “the
sole questibn in the case” is wheth-
er “the denial of his claim of right
to refuse Lo answer the questions
was. in vidlation of the Fourteenth
© #1378 US65) )

. "Amendmnt tn the Const1tut10n

cant 1d, e
The Court 3tated thdt it did “not be
lieve that fn such case there is an.
‘real dangdr of a, Federal prosécu-
tion, or that such evidence would b
availed of by the Government for
such purpése.” Id., at 382, 50 Li ed
at 237. 'Then, w1thout citing. any
A thority, lthe Court added the foll
lowing . cryptic dletum “We thin
the, Jegal jmmunity is in vegard t
a prosecution in the eame. Jurlsd1c+
tion, and when that is fully given 1?
is enovgh.] Ibid. .

That, this dictum’ related solely
to the “lejral immunity” under th¢
Due Process; Clause of the, Four "t
' teenth Arfendment s apparent fro
ihat it was. regarded, five
in Balimann v Fagm 20(
.1, cd 433, 26 8 Ct 212, a
3D phcable to cases dec1de

weeks later
Us 186‘ 5

] Lgs’mbns bcfore a féderal
qy, He. ela:qu that his

MMISSION :OF. NEW YORK 687

2d 678, 84 5 Ct 1694 :
answers ‘might expose l{inri “to. the
criminal law of the ‘State in which

the grand jury wag sitting.” . 1d;, at’

193, 50°'L ed at 437.. Justice Holmes,
writing for a Court which included
the author.af Jack v Kansas, supra,
squarely -held that-*[aJecording to
United ‘States’v: Suline Bank, 1 Pet
100 .[7 L.éd 69]; he was'exonérated
from: dis¢losures which would ‘have
exposed him to the penalties. of the

state law, See Jack v Kansas, 199
US 372 [60.L ed 234 26 5 Ct. 73],

declded this. term » 200 _US_ __at 195
0Ledat437 RUER T

Afew months after Bal]mann the
Court decided Hale v ]{enkel 201 US
43, 50 L: ed 652, 26 & Cﬁ 8T0.. ‘Ap-
pellant had . been heId in contempt
of a fedgra} court for refusing to
answer certain questions and pro-
duce certain documents. His refusal

was based in part on the argument .

that the federal 1mmun1ty ‘statute

did not protect him from state pros-
ecution. The ' Government argued, .

on the authority of Brown v' Walker,

supra, that the statute dld protect'

T *1378 US 661
him ‘*from state prosecutmn. The
Government assuméd that 1t was
gettled that a valld 'federal immu-
nity statute’ would have to protect
againgt state proeecutxon It .never
suggested, therefore, that 1mmumty
from federal prosecution’ was” all
that was requlred A.ppe]lant simi-
larly assumed, w1thout argument..
that ‘the Constltutmn required im-

munity :from state conviction as a

condition of requiring incriminating

testimony in a federal court. - ‘Thus
: ritmal constltutmnal maue«»__

ktat o
' Sﬁﬂ-ﬁ’(Nd:
. 26Dy He - ¥ enschel .22 A Banke: R207;

N e

: In T Kanter’in'f F 85

gelf-inerimination had riot yet been. held
‘applicnble to the Statas thro“gh the Four-
teenth Amendment, i nc ot .

80;" In, ro Hooks'."_ :
Shelting Co. 138 ‘F 054, 14¢ B 3880 7
9. At this time, the privilege against




country
c_g.m;dg;
aamg...;
g__ e 8¢
& [S

. he% v W
104 9 1
(N C‘ar
N Car's

ey _“The
Saline J
is. not
was 4. b
Umted
of the
C@urt O
pleaded
unlawfuy
State of]
penalue
emigsions

- ants. we
subject

R -'.sl.{ls'upmamn
i .. . i ‘-Lm":““
or argued in- Hale v
‘was;its réé'cﬂ‘{@n

' -""uNﬁr

, ,.quesnan.lma_hgemiu._y_
' '-lll..EllgIand and the conclu-

v_the courty oF That
_f;,_b_at the only danger to be
ed.is ope arising within the
admtmn._a.nd_.unﬁ"fﬁ‘e
vereignty, Queen v Boyes,”
mmng of the Twa Sici-
Villcox, 7 State Trials (NS),
)48 State v March, 1 Jones
b, .)26 State v Thomas, 98
99 ‘

case Uf Umted tates \4
)ank, 1 Pet 100 7 L ed 693,
n conﬂlct with. this.. That
ill for dlscovexy, filed by the
States against the cashier
mhne Bank, in the District
f the V;rglma District, who
that the emission of certain
I bills took place, within the
Vlrgima by the law whereof
s “were inflicted .for such

3. It was held that defend-.
re not bound to answer and
themselves to those penal-

ties. Tt is sufficient to say that the

p'_rosecu
which

that the
adminis

tion was under a state law
*[378 US 67]

tmposed *the penalty, and

eiFederal ‘court. was simply

tering the state law, and no

question ‘arose as. to a prosecution

under..
US, at
-Thig

on in
—_—3yBUPTE, Y

The sett ‘
the . oppomte of :that stated

,ﬁ.cﬂv

another jurisdiction.”

201
69, 50 L ed at 663.

dietum,. subsequently relied
United States v Murdock,
was not well founded.

ag ex-

) ) s '

dictum from King of the Two Q,iéxhes
eited by the Court in Hale v Henkel
had been rejected in’ McRae
over, the two factors relied on by
the English court in King of the'Two

Sicilies. were wholly ma,pphcable to

federal-state ‘problemq in this ¢oun-
tfy. The first—*“Thé impossibility

of knOWIngr as ‘matter of Iaw, to .

what cazes the [dangt.r of mcﬁmma-
tion] may extend . . .°,” supra,
at, 684-—hag no force in our counti‘y
where the fedetal and Stater courts

take Jud1c1a1 yotice of each other’s -

law. The second-—that “in ordér to
make the disclosure dangerousto the
party . who "objects, it is essential
that he ghould first quit the’ protec-

tion of -our laws, and wilfully “g6.

within ‘the Jumsdlctmn of the"
he has vivlated,” supra, at 684;6

is equally mapphcable in our countrf,r- :

where the wilness is generally within
“the jurisdiction” of the State under
whose law 'he claims danger of in-
erimination, and where, if he is not,
the State may demand his extradi-
tion. “The second casz reijed onin
Hale v
Boves, supra,-ﬁWas irrelevant to the
issue: there presented The Qliceil v

: -*{378 US 68] AR
Boyes did not involve *different ju-
risdictidns or gyslems of law. It
merely held that the danger of pros-
ecution “must be real and apprecia-
ble . ... not a danger of an imagi-
nary and unsubstantial - character

mnnmmg__aw 2 bupra at 686.: he

More. =

enkel, supra—The Queen'y.

s i



. k.. Ifinno way suggested that
: © " the dangef of progecution under for-
eign law ¢ould be ignored if it was
l“rea‘ll and ;appreclable e

w © U Thus, t ‘e authorities rehed on by

the LCourt in Hale v Henkel provided

fio suppoift for the conclugion that

: under  th¢ Fifth - Amendment . “the

¢ only danggr to be congidered is one

f . ‘prising within the same ]urlsdu,tlon
; - ‘snd undef the same sovereignty.”

.+ . Nor ‘was ts attempt to dlstmgmqh

_Chl(‘f Judtice Marshall’s opinion in

United Stptes v Saline Bank of Vir-

" ginia, suj ra, moré¢ successful. The

otirt’s réading of Saline Bank sug-

gesls thdt the state, rather than

the fedeqal, privilege against gelf-

MURPHY v WATDRFRONT COMMISSION OF NEW YORK
378 US 62, 12 L ed 2d 678, 84 § Ct 1604

atate

G8D

inerimination Vappheq to  federal
courts when they are administering
gubstantive law. The most
(378 US 691 -
reasonable *reading of that - case,
however, and the one which was
plamly accepted by Justice Holmes
in Ballmann v Fagin, supra, is that
tm,pgmmanst se]t~1ncr1mma~
tl,gn_nrecludaa_a ﬂmlmm-
mahmh_mm;lu; t. the wit
incriminate the withess
under state law.! This Teadng i¢
especmﬂy compelling in-light of the
English. antecedents -of the Sahne
Bank case. See East India Co.'v
Campbell, discussed, supra, at 683;

‘and Brownsword v Edwards, dlS-

cussed SUpra,. at ‘683, 684

Hote 7, supra. Nor were the
ins cases relied -on-in Hale v
- Henlke] setfled authority: in.favor of the
proposatm :that the Fifth Amendment did
not-protectyn federal Witness from incrimi-

10, See
North Car

‘nating himgelf uhder state law,. In State
'v March, l Jones (NG) 526, the North
. Carolina Supreme Court in 1853 did say .
“that the Mbrih Carolina “[eldurts, in ad-

ministeringl

* ywill not nopiee the eriminal laws. of another
" Btate or dpuntry, so far as to protect a
witness fre being. agked whet}}er he had
not-violatgl them.” That court, of course,
ﬁas not agplying ‘éither the Fifth Amend-
jent or thii Fourtéenth Améndment (which

wwag not ydk enacted), and the North Caro-
lmuf rule deninst Belf—incnmmutmn appar-
*nt}y wa_ narrower . in scope,. than. the

. federal vafe. See State.v Thomas, 98 NC
A'SE BIB, h20 (citing cases), In
| the :mthority oi’ the March

1ted, by the . s&cond of the
plind casés: velied. upon in Hale
Tl State v Thomas, supra, the
aflolina » 3up”§‘ me Court conceded
nreh “iase 19, nog qhsﬁmgmshable
s from that before yg.” It con.

604

addetl) Mhe. esurt then held

fust o «incximination.
Yo | ,d;m_.,sm

justica amhong their suitors,

‘fWe prefer,, ,however, tu put our
Hpon 4othe1 gmundw-vmom getig-

Mitness had; waived: his prnrile;,o- the former or the lntter

11. It has 'been arg‘ued that “[ilt is
‘abundantly clear . . . .that Saline Bank
stands for no constitutional prineiple what-
ever. . It was mercly a reassertlon of the

‘anclent equity rule that 'n’ court of “equity

‘will not. order discovery that may sub,]ect
& party to eriminal proaecutlon “In fact,
the deciston was cited jn support of: that
proposition by an osteemad member of the
very Court that decided. the case. 2 Story,
Commentaries - on Equity,” § 1494, n.. 1
(1836).” Hutcheson v Urniited Stateés, 369 .
US 599, 608, note 13, 8. L:ed 2d" 13‘7 147, -
82 8 Ct 1005 (opmlon of Mr Justipe Hur—
Ian).. ’

The c1ted authorlty does not howwer, ‘
support  the argument. “that Snlme Bank
stands for no constltutional prmclple what- -
ever” That case was.cited . by -Story,
mtarmmg'led with more than 3 dozen ‘other

. caged, in a footnote to the following. wlate.

ment: “Courts, of Equlty W will mot

compel a dmcovery in aid of & eriminal . -
‘prosecution . . ..

for it 18 againet tha
genius of the Commo'n Law fo compel a

party to goouse himaeelf; and it i& ‘dgainst.
‘the general principles of Equlty to. aid jn
“the  enforcemeént of . panaltles or forfei-
- tures.” E
.ment sug'g'ests that the commﬁnulaw priv-:.
-'llege and the equﬂ;able rulé ‘are go.inter-
meshed that it serves ng. viseful purpose o

" (Emphasis added.) ' This" stete-

attempt to. neccrtain, whether a given ap-
plication by a Court of Equlty rested: on'_




- '.69_0,
. The: wealmess of the Hale v Henkel
: dtctum Wag, Jmmedmtely recognized
“ both' by lower .federal courts” and

by this Gourt itself; In Vajtauer v
' ner of : Immigration, -278

;1927 by a: unammous

*Court appeliant refused to answer'

certain questions put to him in a de-

~* portation proceeding on the ground

that:they “might have tended to in-
criminate him:under the Illinois Syn-
dicalisth Law. . . . 2 .Id., at 112,

71 L ed at 566. 'Instead of deciding
the, isstie .oni:the authority .of the
Hale v Henkel dictum, the Court held
that the privilege had been- w.ruved
The Courtithen said:

- “This conclusion makes it unnec-
Bsgary for ug to cénsider the extent
to which the Fifth Amendment guar-

_ antees lmmumty from gelf-incrim-
ination’ under state. statutes or
whether this case is to be controlled
by Hale v.: Henkel, 201 US 43 [b0
L:ed 6562, 26 8 .Ct 370]; Brown .
‘Walker, 161 US 591, 608 [40 L ed
819, 825, 16 8 Ct 644], compare
United States v. Saline Bank, 1.Pet
100 |7 L ed 69] ; Ballmann v. Fagin,

200 US 186, 195 [50 L ed 433, 437,
26 8 Ct 212].” 273 -US, at 113, 71
L edat 566, ~ = * '

In a ‘subsequent case; deécided in

1983, ‘this Court said. that the ques-
tion~—whether “one under examina-

. tion in a federal tribunal could not
-refuse " to: answer on account of

'probable' ‘inerimination under state

law”'—wasg | “specifically reserved in

Vajtauer v Comm’ r of Immigra-

tion,”. and was not “definitely set-

tled” until 1931, United States v

U S. SUPREME COURT REPORTS

Lied 1560, 47 8:Ct 302,

erimis *{378 US 71] S
si;xtnhgnal_wgument the Govern.,

Murdock, 290 US 889, 395,' 18 1
381, 586, 64 S Ci 203,

In 1931
St
f'%d 210, 52,.,;? T A8 32
the case, princlpall' relied
spondent;; hare. Appellee h_’ ‘
indieted. for failgng 10. sum)lv dex]
information féderal . révenue--
agents.; He clalmed that hig refusal
had béen justified because. it r
on the fear of federal and Etat"'
crlmmatlon. T ;
1na_t1gnhand that fhe Fifth Amend- .
ment does_rot. protect against _a
m&wn@th
pellee did not respond ta tha,m"t&
ﬂrgnment,*_hut«;p_wead rested h]S

188 _on.Lhe 5 :
refusalgwh,ad in each mstance been' '
ha&e@omiedemlﬂmhum:

ment cited the ﬂﬁmgmim IS

JHale v Henkel dictum—King oY The

.,bﬂmnmrml&LhLﬂmtedﬁLﬁM

cases_erroneougly relied on in the

;(:m)_ illcox, SUPTa,” Tth
i

£ER
xﬁnxes*whmh wag wholly in-

WWQO“ of The

briefs and summary of argument in« '
-dicateg that neither the Government C
nor the appellee informed the Court T
that King. of the Two Sicilies : Fad

Amerwa v McRae, gupre.18

This Court- declded that appeliea -
refusal to answer rested solely on 4
fear of state prosecution, and then_- ‘
concluded, in” one brief paragraph,

© 12, See, United Statcs v Lombardo,
228 F 980, agd on other grounds, 241 US
73, 60 L ed 897, 36 3 Ct 508, where the
- ‘eourt adcepted defendant’s contention that
if she 'answeéred cettain quesiions, she
might.“incriminate herself under the erimi-
nal laws of Washington.,” See also, e. g.,
Buckeye Powder Co. v Hazard Powder Co.

206 F 827; In re DNoyle, 42 F2d 686 revd :

-without opinion; 47 F2d 10886.

13. The Government also relied on the
North Carolina case of State v March,
supre, which, as previously noted, see note
10, supra, had been diseredited by the subs -
sequent cese of State v Thomas, supra.

$12Led 2d]




' poSes may

“gtitution, Aft. VI, § 2.
149 'n; L eqd: '

" MURPHY v WATERFRONT COMMISSION OF NEW YORK
. 373 US 52, 12 L ed 2d 673, 84 S Ct 1594

that such ajfear did not. justify a
refusal to.a mewer questmns put by
federa’l offiegrs .

" The (‘om.

o “Investlgtlons for ;federal plir-
bt be prevented by mat-

ters dependifle upon state law. Con-
284 US, at
at r’13

ThlEl argui ent, hoWever, begs the

_ critical question. No.onewould sug-
" gest that sty
" proper . feddral investigation;  the

ate law could ‘prevent a

" Court had ajready held that the Fed-

" Federal Go
. tion; could

The-Court’
: responswe o

:tion, on whi

tained" i
=j._1este does

- eral Goverrjment could, under the
* Supreinacy
" froin state rosécution; and that, ac-
-~ cordingly, skate law ecould not pre-
- vent. a proppr federal-inveatigation.

lauge, grant immiunity

The! eriticalfjissue was.whether the
prnment? without gront-
mg immunity. from state prosecu-
fompel testimony which
would inerighinate under state law.
| firat “reagon” was. not

th1s issue

The seco d 1eason given by the
Court was that: = - S

[ llsh rule of ev1dence
pulsory self-incrimina-
rh historlcaﬂy that con-
"*[37BUS'72] B

the Fifth Amendment
not, pmtect witnesses
osing oﬂ‘enses in viola-
{awe of another country.
§l Two Smﬂjas & Willcox,
Y§o -" 1050 1068

id: Jh. the 't other. mapposlte;
_Enflish rule was the oppo-
sbated m th:m ("ourt’

‘gave three reasons for:
: this eonclusipn. The ﬁrst was that:

631 -

violation of the laws of another coun<
try.” TUnited States of. Ameucu v
McRae supra._- :

The third - reason glven by the
Court in Murdock ‘was that:

“Thls court has held- that immu--
mty against state prosecution is not
essential to”the validity: of federal:
statutes declaring that a witnass
shall not be excused from giving-evi-
dence on the ground that. it will:in-

“criminate him, and also that the lack:

of state power to give witnesses pro-
tection -against federal - prosecution
does not defeat a state immunity -
statute. The principle established is
that full- and complete immunity.
againgt prosecution by the govern-
ment compelling {he witnéss to an-
swaer is equivalent to the! protectlon,s
furnished by the rule agamst com-

pulsory self-incrimination. - Counsel-
man v. Hltchcock 142 U.S. 547:[35
1. ed 1110, 12 S Ct 195]1.° Brown v.
Walker, 161 U.S. 591, 606 [40 L ‘ed:
819, 824, 16 8 Ct 644]." Jack v,
Kansas, 199 U.S. 372, 381 [50 L.ed
234, 236, 26 8 Ct 73]. Hale v. Henk~
el, 201 U S. 43 68 [50 L ed 652, 663,
265 Ct 370) » 284 US at 149 76
L ed at 218, - :

This argument*—that the ru]e in
question had already. beéen ‘‘éstab-
lished” by the past decisions of ithe
Court—is not accurate. ‘The first
cage cited by the Courthounselman
v Hitchcocl--said nothing about the
problem of _inorzmmatlon under- thoe
law of another:sovereign. ‘The sec-’

_ ond casef—Bl‘own v Wa]kermmerely

©*P3TRUS 73]
held that the *federal immumty
statute there involved. did. protect
against state proqecutlon. .The third. -

cage—Jack v Kansas—held that the,l

Due Process Clause of the Fourteenth .
Amendment did’ not preVenf “State
from -conipelling an -angwerto &

. question.  which presented no “yeal-

danger of a Federal proseclﬁ:wn "

199‘Uh at 882, 50 L ed: at 287, The

‘1;1'1
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'ﬂnal case-eHale v Henkel-—-con—'

‘tained dictum in support of the rule
‘ announced which was .without. real

. guthorjty aid which had been ques-

" tioned by & unanimous Court in
.VaJtauer ommiasioner of Immi-

gration, sunra. Mgrgnm the Court
E se uently said, in no uncertain

& TOl8 ATmounEed i occur.

Mu::dn.ck_had not. been _previously
_egtablished' by the decisions of the
- Court, . When Murdock appealed his-
Nt  the ground,
;’Ahat an instruction on

been given, a8 follows. L

- millfulness-shauld have b
,iheﬂoﬂxhaﬁirmeslj_hg Court of Ap-
' ] nv1ctu)n and
sg;d thats -

“Not unt11 thls ‘court pronounced
' Judgment in United States v. Mur-
“dock, 284 U.S. 141 [76 L ed 210, 52
S Ct. 63,82 ALR 1376], had it been
_definitely settled that one under ex-
amination in a federal tribunal could
not refuse to answer on: account of
probable incrimination uynder state
Iaw The questlon wagd involved, but
not:decided, in Ballmann v. Fagin,
200 U. S.186, 195 [60 L ed 433, 437,
26 '8.Ct 212], and specifically re-
gerved in Vajtauer v. Comm’'r of Im-
migration, 273 U.S. 103, 113 [71 L
ed 560, 566, 47 S Ct 302].” United
States v Murdock, 290 US 389, 396,
78 Led 381 386, 54 S Ct 223.

Thus,. JIEIthel' the reasonmg nor

'U s SUPRI}ME COURT REPORTS

th&a.uthorliy relied .on by _the Court

* in United States v Murdock, 284 US
141, 76 Led 210, 52 S Ct 63, 82 A

- 413 Ct"574 13 ALR 11591,

L 12h 'édzﬂd ;

under a grdnt of atafe.lmmunity WB,E
“ava;led of by the [I‘eﬁeml] Gove

prosecutlon,
at 882, 50"
the: s1tuatﬁo

Court, in a 4-to:3 |decision, uphéld,-
this pract:ce, but did so ¢n. thge '
thority of ‘& prmclple which 18
longer atcepted by this Court.. Th
Feldman reasoning - was essential

“ LT] he Fourth and 1"1th Amend-
ments, mtertwmed ay they are, fex-
press] supplementing phases of the
same constitutional purpose .. .. »
322 US 489—490 88 T ed 1412

“[0]ne of the settled prmclplos of
our Constitution has been that these:
Amendments " protect only - agalnst.
invasion- of ‘civil “liberties by the
[Federal] - Governmgnt’ whose . éoni-
duct %r hey alohe. Imut #. Id at: 490
88 L ed 1413,

“And so, ,whﬂe ev1dence secured '
through iinreasonable search and sel- :
zure by federal officials is inadiis.
sible in a federal prosecution, Weeks =
v- United States, supra; . . , in- T
crlmlnatxng documents 80 secured by, .
state officials withont participation
by federal oiﬁcmls but. turned. pver Lo
for their use are admissible in a. fed- . .

-eral. prosecufion, ' Burdeau v. “Me-
Dowell, 256 U.S, 465 [65 1. ed 1048,

oz

i e et e TR

i

1376, supports its conclugion That
the Fifth Amendment permifs THe
Federal Government to_compel an-
swers to questions which might in-
mimmam_und_euate law, - '

-In 1944 the Court, in. Feldman v
Unlted States, 322 US 487, 88 L ed
1408, 64 S Ct 1082, 154 ALR 982,
was -confronted with  the situation
where evidence compelled by a SJtate

C i e e

. US, at 492 88" L ed at 1414

The Cot1rt concluded therefore, by
analogy to the then extant. search
and seizure rule, that evidence com-
pelled by a state grant of . 1mmun1ty
could be ysed by the Federal Gov-
ernment. ‘But. the legal for tlon‘)y
upon: which that 4-to-3 demsxon rest-t
ed _no longer stands. ~Evidencd il-
legally seized by stafe oIficials Wiy
not now be received in federal coutta.




United_ States, 364 US

Have
: defendant’s Jmmumty

. 364 US at 293, 4 L ed 2d
Tat 1681, Thusysinge-the-fundamen.
. mm@W&dgglxim Feldman

: __w longer valid, the constltutlonal

3 .dﬂmded.musi.m..ﬁe

mﬂrded :“‘-. an Open One. : Compelled to glve over hlS ObJECtIOH
‘ _ ' The Fifth Amendment takes car€of -
~'The cages decided by this - that wilhoul a_statute.” . 347 US,
- Court. Feldman_Fall fnlo Two at 181, 98 T, ed at 61255 This state-
akers ha_mxgbzm Ted- : *[378 UST6] .
%r,aj_ ig};gp dmﬁl%—:i gg?ﬁ;phﬁ@d ment sugeests *that any test1mony
y Adamb v arylan 7 US elicited under threat of contempt by
1179, 98 Lied 608, 74 S Ct 442—in ‘a,,zxm.sf,o_rzr:u:mni;m“.w,hn:rmthe.,.cQ:aai:,l.Is'.f.l“L
e which thej L M%Stﬁdihaxwthe ‘gmm&ge against self-incrim-
"y Width. Angpndment. hars.use. by the _ination is applicable (at the time of |
States. of fevidence oblained by the ~ {nat decision 1t was,Jeemed. aanlica-
Eederal Jeovernment,..undst. L the" pla ity to the Federal Government)
treat of gondempt..  And.those in-  may not gonstltu,i,_muxmmmmd
volving ajstate immunity statute—— inko._evidence sgainst.him_ in any
emmphﬂnl-b%«léna@p-&%chmxtzerm criminaltrisl conducted by s.gov-
357 U5 391, 2 L ed 2d 1393*~78 8 (Jt exmnentmto_w_bgm_.&hﬁ.wﬁ QE
- 1302—whilre a0
: -8, applicahle. - This statement
I ﬁ&ﬂﬁ.,}&dﬂ - LEIEC  rejec We Flf,;:h read in light of today’s decision in
RS (1 _Aumlﬁﬂl’_‘im to _the wanoy v Iogan, 878 US at 1,12

In Ada‘ is v Maryland -supra, pe-
testified before'a United

ate Commlttee investigat-
4, and HIS testlmony had

MURPﬁIY v WATERFRONT COMMISSION OF NEW YORK
378 US b2, 12 L ed 2d 678, 84 8 Ct 1504
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later been"used to convict him of a
state crime. A federal statute at
that time provided that no testimony
given by a wilness in congressional
inquiries “shall be used as evidence
in any criminal proceeding against
him in any court . . . > 62 Stat
838. The State quéstioned the ap-
phcatmn ‘of the statute to petition-
er’s testimony and the constitition-

‘ality of the statute if ‘construed to

apply to state courts. The Court, in
an opinion joined by seven members,
made the following slgmﬁcant gtate-
ment: “a witness does not need any
gtatute to protect him from Th&use
of self-mcrlmlnatmg testimony he 18"

L ed 24 at 653, 84 S Ct 1489,
draws into question the conlinuing
authority of the statements to the
contrary in United States v Murdock,
284 Us 141 76 T ed 210 52 8.Ct 63,

: n $y Lou:giiana, ‘360 US 230,
Bi%, ed 2d f103, 70§ Ct: 989, the Cours,
‘wiﬂmuh;np ‘ién, simpl:y anyhed the, rule

“Knapp v Schweityer; 367 US

_o 241893, 78 8.0t 1302. - In

B United, States, 860 US 509,
457, 82 8: ¢t 10086, there was no

e Court, oo oL

: fBourt in. Adams. v Maryland,

m Us 1% ‘98 L ed 608, 74 8 Ct 442, went

‘B8, wall as federal eourts.. ...

“on to ‘construe. tho ﬁtatute as aﬁordms‘

more . protection. than: would Ve .provided
by the, Fifth -Amendment. alone. - It held
that the statute applied even where, 88
"there, the.witness had mot,-claimed his
privilege againgt se]f-mcrimmation before
being required to testify., It held, ag well,
that -the statute did, and go stltutionally
could, prevent use of the teshmony in state




g4

82 ALR 1378 and. Feldman v Unlted
btates, supra.‘-‘_.'

Kna p-v SchWeltzer, 357 US 371
2 L ed-2d 1398, 78 8. Ct 1302, in-
volved: s state contempt | convict‘ion
“for "4 »witness’ refusal to answer
questions, under a grant of state im-

‘munity, on the ground that his an- -

swers mlght subject him to prosecu-
tion under federal law. Petitioner
!almf-d that “the Fifth Amendment
gives him- the privilege, which he
can assert against either a State or
the National Government, against
giving testlmony that might tend to
implicate him in a violation” ‘of fed-
eral Iﬂw. 1d., at 374, 2 L ed 2d at
S L w1378 US 77) :
1397 The Court applying *the rule
then in exlstence, ‘denied petitloner ]
claim  and- declared. that:

U S. SUPREMD C{)U _'

Mt is plam that the [Flfth Amend- :

ment]. can no more be thought of as
restrlcting action by the States than
as restrlctmg the conduct of private

. ¢itizens. - The sole—although deeply

valuable—purpose of the Fifth
Amendment, p1~1v1lege againgt self-
“inerimination is the security of the
individual against the exertion of
the power of the Federal Govern-
mient ‘to-compel incriminating testi-
mony with a view to enabling that
same Government to convict a man
out of his own mouth.” - Id., at 380,
2 1, ed 2d at 1401.- '

Ih.e.ﬁnm:t_has—teda%ﬂeﬂoetedthat

restmg on that rule. _

The foregomg makes it clear that

earlier cases
""'*-‘ﬂ-ﬂ—t-—-dq'

_ States, supra. '

In light of the history, g

and purposes of the privilege against i
self-incrimination; we now acceptias =
correct the constriction given '$he |

privilege by the Tinglish courts!”'and’
by Chief Justice Marshall and Jus-
tice Holmes. See United States v
Saline' Bank of Virginia, supra;
Ballmann v’ Fagin, supra,

policy—the deviation from that con-.
gtruction only recently adopted by
this Court in United States v ‘Mur-
dock, .supra, and Feldman v Umted :

L P

1V1le‘ e

‘ o *[378US T8I R _
-“"-““““_"’“t »against self-ncrimina:
tion protects a state w t-

‘We re-
ject—as unsupported by hiatory or

ness agamst 1ncmmmatlon “under

j;lon under state a8 welI ag fedeml“ :

We ‘must now dec1de what eﬁ'ect .
this holding has on exmtlng ‘state
immunity legislation. In Gounsel-
man v Hitchcock, 142 TS 547, 35 L,
ed 1110, 12 8 Ct 195, this Court
considered a federal statute ;which
provided that no.*“evidence obtained
from a party or witness by meangd .

16. In Ullmann v United States, 360 .US
422, 100- L ed 511, 76 S Ct 497, 53 ALR2d
1008, decided two years after Adams, the
Coturt did not reach the eonstitutional ques-
tion 'of whether a State could prosecute a
person on the basis of evidence obtained by
the Federal Government under a federal
immunity: statute., The Court again con-
strued the applicable statute, which re-
lated to testimony invelving national se-
curity, to apply to the States and held

that the paramount federal “author:ty in
safepuarding national - security®. jtmtiﬂes
“the restriction it has placed on the exer-
cise of slate power , ., . . Id, at 436
100 L ed at 523, : o

17. The English rule apparently preva:]ﬂ
also in Canada, Australia and India. "See
Grant, Federalism and Self-Incrimination:
Common Law and DBritish Empire Oom-
parisons, 5 UCLA L, Rev 1 (1968).° .

oo s i et e e b " it o
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g 378 US 52, 12 L. ed 2d 078, 84 8§ Ct 1594

ofajuclicia] roceeding. . . . shall
be given in ekidence, or in any man-
ner used agalnst hi .+ e inany
court of the {United States . . .. .”
Id;, at 660, 35 L ed at 1113, Not-
withstandingithis statute, appellant,
“claiming hislprivilege against self-
|, refused to angwer cer-
i before a federal grand
Jury. ‘The Qourt said- “that legis-
‘lation canrotinbridge a constitutional
prwﬂege, andl that:it cannot rep]ace
“&¢ supply ofe, at Jeast unless it is
86 broad as|to have the same: ex-
tent in scope jand ‘effect” Id., at 585,
86T ed at 1122,  Applying thrs prin-
"ciple to the |facts. of 'that case, the
Court uphelg appellant’s refusal to
answer on the ground that the stat:
“ute: *could hot, and would not, pre.
:'Vent the u_ of his testimony to
“gearch out other testimony.te be used
“in evidence dgainstihim or. his prop-
.erty,ina crz $1inal proceeding in such
court. vt id, at 564, 356 L ed
at 1114 l;ha, 1t" “*could not prevent
_the obtaininfy end the. tse of wit-
-meypes and e xdences which should be
‘attributable }directly- to. the: testi-
.mony he mifht. give under compul-
afon, and onfpwhich hd might be con:
victed, whety otherwise, ‘and-if he
had refuzed flo answer; he could not
- possibly have been c,_onvicted_. oy
~ibid., and that: . “affords .no pro-
- tection agair 8t that useof compe]led

4 self-mci*inﬁ.ngﬁion pro-

: Mw&mmm@.m.mﬁmv

.Sence of a sta

tects a state witness agamst federal
prosecutlon, supra, at 694, and that
- “the same standarda
-must determine whether

[a w1tneqs’] sﬂence in
either a federal or state
prnceedmg is’ justified,” : Malloy v
Hogan, 378 US at ‘11, 12 T, ed.2d
at’ 661, we.Hold tk itutional
rm;am_hmmhgt a state witness may
pot.be. conapelled-to. giva-LesTiaaoy
«xhich may. he.ineriminating.under
.federal law unless the compelled tes-
timony and its fuyits cannok be Used
in.any manner_by. fedsrdl officials

Ileadnote 5
Heudnote 6

modate the interests of the State and

Hendnote 1. cﬂm».i' ode
smmea_mmnmhlb-
1ted from making any such use. of
compelled Test
~Lhis exclusionary rule, while Dermit-
tingthe Statesto.secureinforma mation -
ry. for effective law’ enforce-
ment, leaves the witness ‘and.
Federal Government in sub
the same pos1t10n ag if the witnesbq.
] :
_Lhwg;;ant of 1mmum Y.
"1t follows. ‘follows. that petitioners  here
may now be compelled to answer the
guestions propotnded to
them.. At the time they
refused to. answer, how:
: ever; petitioners had a
reasonable . fear, - baged, ‘on - this
Court’s decision in.: Feldman " v
United States, supra, that the fed-
eral authorities"might tse the an-
swers against ' them ‘in connection

Headnote 9
Headnote 10 -

'w1th 8. fé.de: al *prosecution We'

fendamt demonstrates that
.hag- tcstlﬂed under a state
. et ol umt ‘to mat-
B - ‘rola ed: to ‘the” federal
7K tedaral nuthoritiea have

the bulden of showmg that theu' ev:dence'
8 nat tainted .by establishing that they
had an mdependent, _l¢>g1t1mate source for
the dmputed evndence . . ol

heg 29
fﬂ
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have - now overrukd I‘ddman and
held that ‘the Federal Government
may make no-.such use of the an-
swers, . Fairness dictates that peti-

S Bt > L

mwhould now be afforded an

gpportunity, .in light of this dével-
0 ment:

to answer the quesiions.
y 1o, 360°US 488, s LEa"
2d 1844, 79 8 Ct 1257.. Accordingly,
the judgment of the New Jersey
courts ordering petitioners to an-
gwer the questions may remain un-
disturbed.  But the . judgment of
ontempt is vacated and the cause
remanded to the New Jersey Su-
preme Court for proceedings not in-
consistent with this opinion,

- It 13 so ordered.

L SEPARATE

Mr Jus‘uce Harlan, whom Mr.
J ustice Clark Joins, concun ing in the
Judgment :

"+ Unless I wholly mmapprehend the
Court’s opinion, its holding that tes-
tlmony compelled in a state proceed-
ing over a witness’ claim that such
teltlmony will incriminate him may
ot be used against the witness in a
] federal criminal progecution rests
‘ on constztutwnul grounds, On that
basis, . the contrary conclusion of
Feldman v United States, 322 US
487, 83 L ed 1408, 64 S Ct 1082 154
ALR. 982, ig overruled.

I believe that the constitutional
holding of Feldman was correct, and
would not overrule it. .To the extent,
however .that the decision in that

s %378 US 811
case may have rested, Aalgo on 4 re-
fusal to exercise thig “Court’s “super-
visory power” over.the administra-
tioh of justice in federal courts, I
_think that it can no longer be con-
sidered good law, in light of this
Court’s subsequent decigion in El-
* kins v United States, 364 US 2086,
4 1, ed 2d 1669, 80 8 Ct 1437, In
.Elkins, this - Court, exercising its

U S SUPREMI* CO R;REPOR?

.hefm:e._lm..._and golely on' that basw '
,goncur in thls Judgment

“1ateda

\ rj Jus‘uce fack concurs in the .

Feldman. v Um‘tacL W
4BY, 494 8814 od 14 '
1082, 164; ALR 982 ( "
ion), asiwdll as. viaCalis: -
fornia, 382 175 46, 63; 91 L ed 1903,
1917, 67 8 Ct. 1872;.:171: ALR 1223
(dissenting- - opinign).; - Sne:seg T
Randall, 357 US 513,.629, 2-L:ed @d -
1460, 1475, T8 S Ct 1382 (doners -

ring opinion) ;- Bartkus v Illinois, .
359 US 121, 150, 8 11 ed 2d 684, 705 :
79 S Ct 676. (dissenting opinmn?. '
and Abbate v United States, 359 UR

187, 201, 3 L ed:2d.729, 738, 79 S Ct

666 (dissenting opmlon)

LB
§
TR
=8

OPINIONS . ; '
supervmory power, “did away with
the “kilver platter” . doctrine . and
prohibited the usge of evidencé un-
constitutionally .geized by state au-
thorities in a'fedéral criminal ‘trial
1nvolvmg the person suffering: such

a ‘seizure. J,_believe “that a-similar
smerviso ry. rule-of exclusioi SHould
JTollow in.a .case of “the kind now

[ SRR

The Court’l constltutmnal conulu—
sions are -thought by it ‘te.follow
from what it terms the “policies” of
the privilege against Selfwmcnmma—
tion and a re-examination of various
cases in this Court, partidalarlyin -
the context -of- ?eaﬂy English law.
Almost: entirely . absent' fromnt: the
statement of “policies” is any refer-

ence ‘to ‘the “particular prob]em of
this case; at best; the statemént sug-
gests the get-of values which :are on
one gide of the issue. The discus-
gion of precedent is scarcely more
helpful. It intertwines decisions of
thig Court with tecisions in Enghsh
courts, which perhaps follow: a:dif-

1 o bt Al e 4 At A2
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a7Ts US 82} - :
ferent rule,! gnd casts *doubt for one
reason or anpther on every Ameri-
can case whigh does not accord with
the resull now reached.  When the
skeéin i untagigled, however, and the
line of.cases I8 spread out two faets
clearly emerge:
1) With- two early and some-
what doubtful exceptions, this Coutt
: has eonblste 11y reJected the propo-
T378 US 831 . .
is.lt-lon that *the danger of incrlmma-
tion inthe coirt of another jurisdic-
* tion is-a suflipient basis for invoking
-at pf1vrlege | gainst=seli—incrimina¢
non, - i i :

v WATE_RFRONT COMMISSION OF NEW YORK
378 US 52, 12 L ed 2d 678, 84 S Ct 15604
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“(2) Without any exception, in
every case involving an immunity
statute "in “which the Court has
treated the question now before us,
it has rejected the present ma]or-
ity's views.

The first o/f the tWO exceptlonal
cases is United States v Saline Bank
of Virginia, 1 Pet 100, 7 L ed 69,
decided in 1828; the entire apinion
in that case is quoted in the majority
opinjon, ante, p. 684. It is not clear
whether that case has any bearing
on the privilege against self-incrim-
ination ‘at all® The second case is

"1, The Fngl iah rule s not clear. In
. United Stites {of America. v McRae; LR
3.Ch, App 79.1(1867), the ‘case .on which
the maJuuty frimarily relies, the United
Stntes came ibto court a3 a party and
sought 'to elicft’ from the ‘defendant an-
: which ‘Would - have -subjected "him
'to - Forfoituge
"laws of the Lmted States. . Upholding
the defendantly .refusal té answer, the
© . Lord™ Chancel pr pointed ‘out that the
R - Plajntiffs calling for an an-
swer are the overelgm power by. whose
* authority ' and{ in whose mname the pro-
ceedingy for the ‘forfeitiire nre instituted,
g pnd who ‘havd the property to be for-
feited - within ftheir .redeH.” Ad.,. at 85,
. That cass, in'Jwhich .one .sovereign, az a
ivil proceedm -attempted to
. igl process. of another sover-
-eéign to obtain §nswers which would subject
¢ the witness toa Eor:feiture 'under the laws

m_the prea nt case._. .

ng .of ghe Two E:lclhes v Wlllcox,
)1, 61 Eng Hep 116 (1851),
. ¥ fxellor ‘had - 8aid “that “‘the
i le iof "rote_ ion. [against self-incrimina-
5.~onﬁ ed to what msy tend. to
panlbies by our own
P e im, (N8), at. 331, 61
;‘at 28 (em%bams ‘added). The
hr said in' MéRee, mupra,
l‘ bé Twh' Siciligs. had Dbeen

‘ i geneml .ruléithere laid
W Seeassarily ‘broad. . He de-
aﬁ. iiciapp: ir the rule . McRae orni the
he presunied ignoram-e of

b foreign law. . . (had
IY removed; by the admitted
pn. the: pleadings, 1in which
of the: panalty or forfai-

‘of  prdperty under the

decided, " LR, 3 Ch App, at -
- at-818. .

ture incurred by the party: obJectmg to
answer is precisely stoted . . 7 LR,
3 Ch App, at B85, and the further ground,
noted above, that the property subject .to
a forfeiture was “within the’ power of
the United States,” id., at 87. : :

The other two Enghsh casos ‘which the
majority - cities in. this connection’ were
decided more than 100 years. earlier than
King of the Two Sicilies. Moreover, both
cages involved disclosures which would
have been incriminating under a séparate
system of lawd operating ‘within the same
legislative sovereignty. - East:India Co. v
Campbell, 1 Ves sen 246, 27 Eng .Rep
1010 (Ex 1749) Brownsword v Edwards,
2 Ves sen 243, 28 Eng Rep 167 (Ch 1750).
In King of the Twd Sicilies, ~whieh " in-
volved the laws of another sovereign,.the
Viece-Chancellor observed - that. there wag
an “absence of all authority on the point”
rajsed before him. 1 Sim (NS), at 331,
61 Eng Rep, at 128. S

‘There iz little. agreement among" the
authorities on - the - effect of .these: cpsés:
See Grant, Federalism and Self Ineriminn-
tion: - Common Law and British Emplre
Comparisons, & UCLA L Rev 1-8; 8 ng-
more, Evidence (3d ed 1940), §2258 n, 3
Kroner Self Incrimination: The External
Reach of the Privilege, 60 Col L Rev 8186,
820, n. 26; McNa.ughton, Self—Incr;mmn— :
tion Under Forelg'n Law, 45 Va L Rev
1209; 1302,

-2, Compare McNaﬂg‘hton, supra, note 1,
st 1305-1300, with' Kroner, supra, note'1, .
See Hutcheson + United: States, -
368 US 599, 608, note 18, B L ed 2d 187,

© 147, 82 8 Ct 1005; Feldman v Umt.ed'

States, wupra, ‘!22 US at 494, 88 L ed at
1415,

That this case ha.s meant dlﬂ’erent thinga
to dtﬁ’erent people -in avldencad by the
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Ballmann v Fagin,-aOO US-186,-‘ 50
Li'ed 433, 26 § Ct 212, decided in
1906, ! The statement that the ap-
pellant:.*was exonexated from -dis-
closures’ which would have exposed
“him ' to tha penalties of the state
law,"'id., at 195, 50 L ed at 437, was
-at. best -an alterngtive holding and
probahly not even that? Ballmann
had based his refusal to testify be-
fore the Grand Jury solely on the
possibility -of incrimination . under
state law, id., at 193-194, 50 L ed
at 486,
sidering  the effect of state inérimi-
nation at all, the Court pointed out
‘that’ the facts showed a likelihood
L [3TBUSB4)
"'of incrimination under fedeml l'lW
Id., at 195,50 1. ed ‘at 437. 'The
Court then proceeded to'say: -
“Not' impossibly. Ballmann took
this'. aspect. of - the. matter. . for
granted, ag one which would be per-
ceived by the court without his dis-
: agreeab]y emphasizing his own
fears, Bt he did. call attention to
"-another less likely to be known. - As
“we have-sald, he set forth that there
were ‘many ~proceedings . on foot
against him ag party to a"bucket
shop,” and so subject to the criminal
law. of the State in which the grand
jury was' slttmg According to
United -States’ v Saline Bank, 1
Peters, 100 [7 L ed 69], he was
exonerated : from disclosures which
" would have exposed him to the pen-
alties of the state law. See Jack
v Kansas 199 US 372 [50 L ed 234,
26 S Ct 78], decided this term, One
way or the other we are of opinion
that Ballmann could not he required

to. produce "hig’ cash“book if he set -

up that lt Would tend to crlmmate

‘Ballmann and = Was

-ing the latter case..

Nevertheless, bofore. con-.

_Court .¢lted._. 3.mmed1ate.ly

ferring to Saline Bank.
decided. just. pi fe

Saline Bank;:.it: is. plmn th
Court was not, approvmg and:sppplyr
The. explanation“
for the Court’s inclusion of this am- -

bighons and inconclusive dlﬂéuasi(m

of ‘state incrimination. is surely thél_ s ’
fact that Balimann:had failed toisét =
up -the ‘elaimof federal incrimminas

tion on which the Court relied. : i

Neither of these two cases, there~
fore, ‘squarely ho]ds,” ante, p 684;,
see ante, p'687, that a danger of i in-

crimination under state law relieves
a witness from te‘itlfymg before fed« S

eral authorities... More to the-poinit,
whatever force thcse two caseg’ pro-
vide for the majority’s posmon is
wholly v:tlated by subsequent) cgaes,
which- are" ﬂatly contradmtory to
that pos;tlon.. : . i

SRR -0 11 R
: "‘In Jack v Kansas, 199 US, 37

o

L ed 234, 26: 8 Ct 73, :decided in

1905, the Court céns1dered a Kangsas
immunity statute. The witness had
refused to testify on the ground that
his testimony might incriminate him
under federallaw. The Courtiup- .
held his commitment for contempt-- B
over his e¢laim’' that the imtaunity .
granted by the state statute was not
“broad eénough,” id., at 380, 50 L ed
at 286, and that hm imprisonment
therefore violated the Fourteanth
Amendment. The Court saId. - .'

"‘We thlnk the legal 1mmunity 15

oplmon _;n Hale v chkel, 201 US 43, 50
L ed 652, 26 S Ct 370, in which the Court
‘distinguished Saline Bank, presurnably in-
adequately, on the:ground that in it “the
Federal! court was simply administering
the state law, and no guestion arose as to
a prosecution under another jurisdiction.”
© 201 US, at 69, 50 L. ed at. 663. - - .

© 3, In Umtad States v Murdock 290 US
389, 396, 78 I, ed ‘381, 386, 54 S.Ct.223,
tha Court said that the question whether
“pone under examination in a federal,tri-
bunat could: . . . refuse to.tinswdr on
wecount of ; probable. incrimination . under
state law” had been “involved, but not
decided" in Ballmann ot
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: 878 US 62; 12 L ed 2d G678, 84 § Ct 1594

:in regard td a prosecution” in the

same JL‘lrlSdl tion, and when that is
fully given itis enough Id at 382
_50Led at2 7.

.« The pres nt maJOrlty character--
‘izes this statement as, “eryptic die-
tum,” ante, p..687. But 1 submit,
“there.-is nothing cryptu, about it.
. Nor is it dlctum. The Court as-
sumed for pyrposes of that case that
the  Fourtegnth Amendment
: qulred that d state statute “give suf-
ficient immunity from prosecution
or pumshmeht » id., at 380, 50 L:ed
-_at 236, .zndut is evident from the
opinion that{the Court regarded the
'remoteness f & danger of prosecu-~
tion in the gourts of another juris-
diction, 1nc1§dmg the federal courts,
ag a-basis for holding generally, and
not merely ¢n the facts of the case
hefore it, that a state immunity stat-
~uyte need ngt protect against such
" danger. Se ‘id at 3§1~—382 50 L ed
at 286, 287. 1

- +'The next icase is Ha]e v Henkel,
201 Us 43,

: 8470, decided’ one year later, shortly

after Ballmpnn.

rejected the

that the fed{ra;l immunity statute to

be. valid hgd to confer immunity
. from punishment under state law.
It Saltl _ %

. ; “The fur her suggestlon that the
statute offgys no immunity from

o .pi'osecutlon m the state courts was

re--

50 L ed 662, 26 S Ct.

The Court there
appellant’s argument

also fully. considered in Brown v

Walker and held to be no answer.

The converse of this" was also de-
cided in Jack v Kansag, 199 US 872

[50 L ed 234, 26 S Ct 73], namely,_

C ‘[3‘78U‘486] v

that the fact *that an 1mmun1ty

granted to a witness under 4 state

statute would not prevent a proae-

cution of ‘such witness. for a ‘viola-

tion of a Federal statute, did not

invalidate such statute. under the

Fourteenth Amendment. - It was

held both by this court and by the

Supreme Court of Kansas that the

possibility that information given hy .
the witness might be used under the

Federal act did not operate as a
reason for permitting the witness to

refuse to answer, and that a~danger
50 unsubstantial and remote did not

impair the legal immunity.: Indeed,

if the argument were a sound one

it might be carried still further and

held to apply not only to state prose-
cutions within the same jurisdiction,
but to prosecutions under the erim- -
inal laws of other States to which

the witness might have sub_]ected

himself. The question -has been

fully considered in England, and the-
conclusion reached by the courts, of

that country that the only danger

to be considered is one arising with-
in the same jurisdiction and under

the same sovereignty. . . D201

US, at 68-69, 50 L ed at 6634

It Brow§ v Walker; 16t US 591, 40
$. Ct 644, on which 'the (‘ourt
, the Court intimated " that

B mab by his

Rt
8.

P‘thef s'bsequenb oase of Bmwn v

' ,GM], Ahe stafite - thgsra involved. was held

ess, und h¢ was t.horefora obliged - to

Wialker, 161 BIS 591, {40 L' ed B10, 16 & Ct

lete imyaynity -to- the wit-:.

answer the questions; that were put. to
him, although they mlght tend - to mc);:m-
irlate him." In that case it was contended,
o the part of the witness, that the statuto
did - not grant him immunity aainst
prosecutions in the state courts, ulthough-
it granted him full immunity frém prose-
cution by the Federal Govermpient, This
contention Wwaé held' to be withoit” merit
While it was asserted that’the law of

“(Congress was supreme, ‘and’ that judges’

ahd- courts in' every State Were hofind
theroby, arid- that therefors. the "statute
granting immunity would probably operate
in.the state as wel! o8 in ‘thie I‘ederal

PR R
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In. Vajtauer v COI‘nHilSSIOHEI‘ of

Immigration, 273 US 103, 71 L ed

6560, 47.8 Ct 802, which did not. in~

“volve " an ;Jmmunltv statute,; 3 the

*[378 US 871

Court "'found it unnecessary to con-

sider . the “question, . extensively
argued by the parties, whether “the
Fifth Amendment guarantees dm-
munity from self-merlmlnatmn un-
der state statutes . . . -id., at
113, 71 L ed at 566; the Court in-

'.dlcated that it did not necessarily
- regard- ' Hale and Brown, supra, as

conclusive of that question, ibid.
Cf. United States v Murdock, 290
US 889, 896, 78 L ed 381, 385, 54
S'Ct 223; Any doubts on this score,
however,  were settled in 1931, in
United States v Murdook 284 US

‘141, 76:L ed 210, 52 § Ct 68, 82 ALR

1376 The Court there held unmis-
takably that an individual could not
avoid testifying in federal proceed-
ings on the ground that his testi-
mony might 1ncr1m1nate him under
state law

“This court has held that” 1rnmu-

:mty agamst state prosecution.is not

essential to the validity of federal
statutes declaring ihat a witness
shall not be excused from giving evi-

_dence on the ground that it w111 in-

U S SUPREME COURT REPORTS

crimmate hlm ‘and. .also that the

lack of state power to ‘give w:tnesﬂea s
protection ‘against federal: prosecus .

tion does not defeat a state: immua
L . *[378 US 48] :
mty statute. ET

the government corﬁpelliﬁg th
néss to answér is: equwalent
protection furnished . by th

rale -
againat compuléory self<frierimina. B

t10n ” Id at 149 76 L E}d A

The Court has not. unt11 nowl eu'

viated: from that definitive rulin

In later proceedings in the Murdock
‘cage, the Court said it was Hdefinite-

ly scttled that one under: éxaminax

tioh in a federal tribunal could not .

refuse to angwer on ‘account of probs’

able incriminstion under state law?*

290 US 389, 896,78 L ed 481, 386,

548 Ct 225.: The Court adhered to ‘
this view in Feldman; supra, wheré .

it established -an’equivalent rule’als
lowing the use 1n a federal court;of

testimony “given 'in'a  state’ court‘.;_': '
The, general nrinciple was said to;be -

one. of “separateness.in the opera-
tion “of state. and * federal criminal
laws and. state and federal immy-
nity provisions,” 322 US, at 493~
494, 88 Ls ed at 141 e

courts, yet qtlll, and agide from that vicw,
it was said that while there might be a
bare poss1b1hty that a witness. might be
subjeeted to the criminal laws of some

_ other soverecignty, it -was not a real and

probable danger, but ‘was so improbable
that it: needed not to be taken into ac-
count.” 199 US,; at 381, b0 L ed at 236.
{Emphasis added I

Brown is cited for the propomtlon that
“ful] and -complete

the witnesa to answer is equivalent to the

protectlon ‘furnished by the. rule against,

compulsory self-incrimination,” in: United
States v Murdock, 284 US 141; 149, 78
L, ed 210, 213, 52 § Ct 63, 82 ALR 1376.
And see'Vthauc,r v. Commissioner of Im-
migration, 273 US 103, 113, 71 L ed. b&o,
b66, 47 S Ct 302, :

The majority is mcorrect when it sta_tcs,

. Immiunity - against -
‘progecution by the goveinment compelling

ante, . 688, that the C‘ourt in. Hale, Teu

lying on ng- of the Two. Sicilips, ; suma, L
disregarded a “bettled English. ru]e 20Ny |
bee -n te 1,

trary to ity own conclusion,
Eupra

. This was the prmcxple under]ymg' the
decmmn in. Feldman rather. than the: so-
called ;“Feldman reasoning,” ante, :p.’ 602,

which, as described by the. majority, cons.

sists of phrases. plucked from separate
paragraphs appearing on four: diﬁ'erent
pages of the reported opinion, ses Feld-
man, supra, at 489492, 88 L edi'at 1412-
1414. 'The Court referred to the “silver:
platter” -doctrine only to illustrate . we-
lated principie then applicable in the area:
of search-and-seizure. Sce ld at 492, 88
L ed at 1414. .

The majority is, however, (-ort'ect in
stating that the deeision in FRlkiss v United
States, 364 TS 206, 4 L cd 2d 1660, 80°

“mﬂﬂme:
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5 . 378 U8 52, 12 L od 2d 678, 84 8 Ot 1594

. In Adarbs v Maryland, 347 US
179 98 Lgld 608, 74 8§ Ct 442, the

-Court heldjthat a federal: immunity

statute,’ e language of which
“eould be tio plainer,” id., at 181, 98

L ed‘at 6]2, prohibited the use in

inal trial of testimony
‘given befdre 'a Senate Commlttee
ously, the remark

Adams thjt the- Fifth Amendment
witness “from the use of
nating testimony he is
compnlled to: give over his- objec-
tion,” ibid],” does not even remotely

-c;uggest “that dny testlmony ehclted

. *[318 TS 89]

) imder thrt of contempt by *a gov-

ernment t“ whoni ‘the constitutional
Jo amst self-mcnmmatxon
.o g “may not ¢on-
"he admitted into evi-
ice agajnst him in ‘any criminal

the. bourtagam uphe]d the valldlty

of .state ijnmunity statutes againat

.the chargdthat they did not, as they

could notk confer immunity from
secutmn. The Court ad-
hered - to jits poq1t10n in Knapp,
supra, in }959, in Mills v Louisiana,
.360 US 2%, 8 L ed 2d 1193 798 Ct

'I‘hls, t! bn, is thé “hlqtory" mus-
ffhe Court in support of
$'the sound congtitutional
g at the core of Feld-

aw departure in .
- Fven: 'if __the

Court’s analysis were sound,- how-
ever, it would not support reversal
of the Feldman rule on C()?‘Lst’l,tu-
twnal grounds : = :

If the Court were correci in as-
serting . that the “separate  sover-
eignty” theory of self-mcrlmlnatlon
should be d)scardeﬂ that would, as
the Court ‘says, lead. to. the .conclu-
sion that “a state witness. [is pro-
tected] against incrimination under -
federal as: well ag. state Jaw.and a
federal witness . against incrimina- -
tion under -state as well as federal
law.” Ante, p 694, However, deal-
ing strictly 'with the situation ‘pre-
sented by this case, that. coneltigion
does not in turn lead to a constitu-
tional rule that the testimony .of a
state witness (or evidence to which
his testimony . leads) who ‘ig com-
pelled to testify in state proceedmgs
may not be used .against him in a
federal prosecutlon Protection
which the ‘Due Process Clause af-
fords agaist the States is quite ob- -
vmusiy ot any basis for a consti-

o ep378US Y0l . -
tutlonal *rule rcsgu]atmg ‘the conduct
of federal author1t1es in fed.eml pro-
ceedings. X

The Court av01ds this prob]em by
‘mixing’ together the Fifth Amend-

ment and the Fourteenth and talk- <d

ing about “the constitutional” pr1v-
‘ilege - against self-incrimination,”
ante, p. 694." Such 'an approach,

which deals with “congtitutional”
rights at large, unrelated either to
particular provisions of the: Consti-
tution or to relevant differences, be-
tween the States and-the Federal
Government warns. of the. dangers .
“for. our Ffederalism to’ which the
“mcorporatmn” theory of the Four-
‘teenth, Amendment’ Ieads, " See my
- dissenting . opinion in ::Malley v
Hogan 378 US 14, 12 L: ed ?d D 663

seard 'n'g‘t!ie' “silver platter”

; ‘fm, )& 702. _

b an important bearihg on t‘ms_

4. Sec Adams, suprn, at. 180 note '1
BB L ed at 611 .




702 -

-+, 'The -Court-’
ing Feldman thus:rest on an entirely
‘new ¢onception of the Fifth Amend-
‘ment, namely:that it applies to fed-
eral use of state-compelled ]ncl‘lm-

- “Mating " testimony. Thé opinion,

hdwever,’ con‘tains nothmp‘ at all to

“contradict -thé traditional, well-un-

derstood conceptlon ‘of the Fifth
'Amendment, to which, therefore, I
=contlnue to &dhere. ‘

- *“The. sole——although deeply val-
_‘uab‘lef--purpose of the = Fifth
‘Amendment . privilege -against self-

-in‘crimination is ‘the ,security- of
‘the individual againgt the soxertion
of - the power of the Fedéral Gov-

érnment “to compel ineriminating
-=test1mony ‘with a view to enabling
that same: Government to convict a
man out of his'own mouth.” Knapp
v Schweitzer, supra, 357 US at 380,
2 L ed- 2d at 1401

It is no service to our constitu-

L t:ona] liberties to encumber the par-

ticulay provisions which safeguard
them with a: gloss for which neither
‘the:text. nar. hlstory prov1des any
support

Accordlngly, I cannot accept the
majority’s -eonclusion that a rule
prohibiting federal authorities from
using in aid of a federal prosecution
" inecriminating testlmony compelled
in state proceedmgs is constxtutlom
ally requlred
P g “[aT8 US 911
o T

I would however, adopt such a
'rule in the exercise of our supervi-
"gory power over the. admmlstration
-of federal criminal justice.” See
McNabb v United States, 318 us

U 8. SUPRDML‘ COURT RL‘PORTS

‘reasons for overrul-'

in the exercige.of. its gupqrvie

12Led2d
3‘32 340-—‘341 8'7 T, ed 818, 823 824,

63 S Ct 608. The rule seems to me
to follow from the Court’s rcjectzon,

power, of the: “sﬂvoa; plattg
trine as apphed to.thé use

courts of ;evidence upconstitution-
ally seizad by. state officers.’; Klkins

v United States; 364 US 206, 4 L ed

24 1669, 80 8.Ct 1437.

v

~ Since 1 reject the majority 8. ar-.

'gument that the “‘separate sover-

eignty” theory of self—mcrimmation

is historically unfounded, I do not

base my conclusion on the holding
in Malloy, 878 US 1, 12 L ed 2d 653,
84 8 Ct 1489, that due process pro-
hibits a State from compelling a
witness to testify. My conclusion
s based rather on the ground that
such a rule is protective of .the
valueg which the federal pr1v11ege
against gelf-incrimination expresses,
without in any way interfering with
the independent action of the States
and the Federal Government . in
their respective spHeres. Increas-
itig interaction -between the State
and Federal . Governments- speaks
strongly - against permitting fed-
eral officials-te make prosecutorial
uge of testimony which a State has
compelled when that same testimony
could not constitutionally have been

.compelied by “the Federal Govern-

ment and then used against the wit-
ness.  Prohibiting such unse in no
way limits federal power 1o investi-
gate and prosecute for federal
crime, ,Whlch power will be as full
after a State has completed an in-
vestigation as before.” This ad) ust-
ment between state mvestlgatmns.
*[378 US.92] '

."of local crime *and federal prosecu-

tions for federa] crime seems$ par-

7. 8peculation that federal ngents may
firet have “gotten wind” of a federal crime
by a witness’ testimony in state proceed-
ings would not be a basis for barring
federal prosecution, unaided by the state
testimony. As I understand the rule an-

‘nounced today, .albext resting on premtses

which T think are unsound, it is a prohibi-
tion against the use of state-compelled in-
eriminating - evidence or -the .“fruits”
directly. attnbutable thsa'eto in g federal
prosecutlon .

i A b e oty it




. MURPHY v WATERFRONT COMMISSION OF NEW YORK
378 US 62, 12 L ed 2d 678, 84 S Ct 1504

ticularly desirable in view of the
increasing, joroductive cooperation
" between federal and state author-
ities in the yirevention of crime. : By
- fnsuluting ititergovernmental coop-
eration from the danger ef any en-
croachment jon the federal privilege
agamst -self-incrimination, such a
“ rule in the jlong run. will: probably
make joint $rograms for crlme pre-

_ ventmn mom eﬁ'e(,tlve 8

S On this - )asus I concur m the
udgment .of . the Court,

rart joins, concurrmg

_ : The Count Tolds that the,consti-
- futional ~1v1lege agamst
B mcmmmatl n is nullified’ “when a

i 'Watnees ‘cah be whlpsawed into in-

crlmmatln ‘himself “under hoth

. ‘state and flederal’ law aven thoup‘h’
the constit) tlonal privﬂege against
gelf-inerim aation” is applicable to
each.” Ant , p 682. Whether viewed
. _ae an exercise of this Court’s super-
'vzsory power over “the conduct of
enforcement 0fﬁc1a1s or
a constitutjonal. rule, necessary for
meaningfu enforcement of the priv-

- ilege, this} holding requires. that
compelled incriminating testlmony

. given in af state proceedmg not be
. -used in a 7 manner. by, federal of-
' fieials in jnnection with a federal
7 eriminal "roqecutlon. Since these

Epetltloner declined to answer in the

" belief thatl their very testimony. as
o “well -as e} idence derived from it
;- could -be ufed by federal suthorities

: a crimfnal, progecution against
them, thep:: should "be . afforded an
e

etions” by:

dringthe questipns.. Cf, Raley ~procecdings, and in'tri 0, ig'on "
Oh ,_,36 j US 4&3 3 Led 2d 1844, a yoluntary bagis only, - Eé@éﬁﬁl-=.,
2 RNt _Gcwernment would bece ethe enly.

-+ this Court and, as I
Mr Justige White, with whom Mr. _ fords no. more protection against
. compelled inerimination’ than' does

" the rule forbidding federal officials
‘self-

rgum y to purge themSelves of

703 :

In redching its result the Court
dgecl_rlqt_am_egtth<x ar-reaching and

in my view wholly unnecessary con- i/
*[378 TUS 931

 stitutional #principle that'.the prw—

ilege requires not only compﬁfe pro-
tection against any use of compelled-

. testimony in any manner in other.
: Jurlsdlctlonsrbut also absolute im-
munity in these jurisdictions from

an utio ertaining to.any V'“u
of the testimony given. The rule

" which theCourt dees not adopt finds N

only illusory support in a dictum-of 7
shall show, af-

access to- statements made “in ‘ex-
change for g grant of state immu—
nity. "But sueh a rule would inval- .
idate the lmmumty statutes of the
50 States since the States are “with-
out authorlty to- confer 1mrnun1ty y
from~ federal prosecutlons, “and

‘would thereby cut -deeply and sig-

nificantly into traditional ‘and im--
portant areas of gtate authorlty and
respon51b111ty in our federal gystem.
It would not only require ‘widespread
federal 1mmumzdtion from prosecu-
tion. in federal investigatory pro-
ceedings of persons who violate
state criminal laws, -regardless of
the wishes or needs of local law en-
forcement officials, but would also‘ ‘
deny the Statef-; the power to obtain
information necessary. for state law’

- enforcément and state - leglslatlon

That rule, read in conJunctlon w1th-- '
the holding in Malloy v ‘Hogan, 878
US 1,12 L ed 2d 668, 84 8 Ct 1489,

: thd.t an assertion of the pr1v11ege is
all, but conclusive, would.mean, that
itestimony

in -states mVestlgaterxy

) & siner§sinating ‘testimony could be
' 'uaed in a sijite! prosecution ls not imrolved

' qi;stion whether !sdarultu com- '

-in ‘this case and wou}d of qoui‘se, presant i
wholly d:ﬂerent conmderatmna, ‘ s
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law enforcement agency with eﬂ’ec-
tive power to compel testimony in
exchange: ifor immuhity from prose-
cution uhder federal and state law.
Thege COnmderatlons warrant gome
elaboratlon.

I

Among the necessary and most

» fmportant of the powers of the
States as well as the Federal Gov-

. ernment to assure the effective func-
- tioning of government in an ordered
oc1ety is the broad power to compel

*[378 US 94]

residents to *testify in court or be-
fore grand juries or agencies. See
Blair v United States, 250 US 273,
63 L. ed 979, 39 5 Ct 468.! Such tes-
timony constitlutes one of the Gov-
ernment’s primary sources of in-
formation. The privilege against
self-incrimination, safeguarding a
complex of significant values, rep-
resents a broad exception to gov-
ernmental power to compel the
testimony of the citizenry. The
privilege ean be claimed in any pro-
" ceeding, -be it criminal or eivil, ad-
ministrative or judicial, investiga-

tory or adjudicatory, McCarthy v

~Arndstein, 266 US 34, 40, 69 1. ed
158, 160, 45 S Ct 16; United States

" v Saline Bank, 1 Pet 100, 7 L ed
69, and it protects any disclosures

which the witness may reasonably

apprehend could be used in a crim-

inal prosecution or which could lead

to other evidence that might be so

used. Magon v United States, 244

'US 862, 61 L ed 1198, 37 S Ct 621;

Hoffman v United St‘ates 341 US

U. S SUPREME COURT REPORTS i

12Lﬁd2d

479, 95 L ed 1118, 71 § Ct 814 . Be.
cause of the 1mp0rtance “of: s festi.

mony; especially in the discovety.of

certain crimes for which a\rldenm"
would not-ctherwise:be anailgbidiand
the breath of the privilage, Congress
has enacted over 40 immunitystat
utes and every State, without ﬁxcep-
tion, has one or more immunity acts
pertaining to ecértain. oﬂ"enses Qr
legislative investigationg.® Such
atatutes have for more than a cen-
tury been resorted to for the jhves-
tigation of many offenses, ehiefly
those whose proof and punishment
were otherwise impracticable, such
as political bribery, extortion, .
*[B78 US 961 X

gamblmg, consumer frauds, lquor

VlOl.ElthI‘lb, commercial larceny, and
various forms . of racketecring.
This Court, in dealing with federal
immunity acts, has on numerois oc-
casions characterized such statutes
as absolutely essential to the en-
forcement of various federal regu-
latory acts. In Brown v Walker,
161 US 591, 40 L ed 819, 16 8 Ct
644, the case im which the Court firgt
upheld a congressional immunity act
over objection that the witness’
right to remain silent was inviolate,
the Court said: “[If] witnesses
gtanding in Brown’s position were
at liberty to set up an immunity
from testifying, the enforcement of
the Interstate Commerce law ' or
other analogous acts, wherein it is
for the interest of hoth partiés to
conceal their ‘misdoings, would be-
come impossgible.”” 161 US 691, ‘at
610, 40 L ed 819, at 825. Again in
Hale v Henkel, 201 US 43, ‘B‘O'L ‘ed

> 1, The power and corresponding duty
are recognized in the Sixth Amendment’s
commands that defendants be confronted
with witnepses and that they have the
right to subpoena witnesses on their own
behalf. The duty was recognized by the
first Congress in the Judiciary Act of 1789,
which made provision for the compulsion
of sttendance of witnesses in the federal
courts. ‘1 Stat 73, 88 (1789). See also

Lilienthal, The Power of Governmental
Agencies to Compel Testlmony, 39 Hﬂ.rv
L Rev 694-695 (1926); 8 Wigmorg, Evi-
dence, §§ 2190m3193 (McNaughtDn i'ev,
1961),

2. For a listing of Tederal Witnesa Im-
munity Acts se¢ Comment, 72 Yale LJ-
1568, 1611-1612, the state pets. may. be
found in 8 Wigmore, Evidence, §2281, o,
1l (McNaughton ed 1961), . . .,
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652, 26 5
the highly.

ot 370, the Court noted
significant role played

; by immuni}y aclsin the enforcement

of f(,deral

Iegrlslatmn

“As thk} combmatmn or con-

o ﬂpmacxes

- marily be
o mony: of t
- pergon: of

brovided ‘against, by  the
bnti Trust At can ordi-
iroved only by the testi-
e parties theyeto, in the
their agents or employés,

SheFman 4

* the privilgge claimed would prac-

o greds..
- the legislaj
binations-
~power may
< hotevery
*. mation upbn. the subject?”

ify the whole act of Con-
what use would it be for
ure to declare. thege com-
nlawful if the  judicial
cloge. the door of access
vailable gource; of infor-
: Id., at

tically nul
Of

,«_-50Leiat &b&;
-And, o'n y recent:ly the Court de-

g elared'-th‘ Jimpunity statutes have
Co- "‘bec,ome art of . e constitutional
U fabric - 4e . cincluded = .. In
' *vutually !l of thie majox regulatory

" thé dseof

| 428,488,
497, 58" ALR2A 1008,

_gnachmenty
T menhtt o fmd the Slates:
- Bhave pass

. of the Rederal: Goverm

d nimerols stat_utes com—
pelling tevxtlmox'xy' i -exchange for
immunity{in the form either of ‘com-
plete amresty” or of - prohibition of
the: t:ompelled testimony.”
#Untted - States, 350 US
{00 Tied 511; 524, 76 3 Ct

Ullmann

witness is faced with

705

: . *{378US9EY. .
. %These state atatutes pIay at least
an equally important role”in. com-
pelling testimony necessary, for en-
forcement of state criminal Iaws
After all, the States Stlll bear pri-

mary. regponsjbility in this- country '

for the administr ation of the erim.-
inal law; most crimes, partmu]arly
those for whu;h 1mmun1ty acts have -
proved most useful ‘and’ necessary,
are matters of local concern ; federal
preemption of areas of crime con-
trol tradltlonally reserved to “the
States has been 1elat1ve1y unknown .
and this arca has beeti said to be
at the core of the contmumg via-
bility of the States in our federal
gystem. SHeé "Abbate’ v, United .
States, 359 us 187,195, 8 L ed 2d
729, 734, 798 Ct' 666 Serews. v
United States, 325 1S 91 109, 89
L ed 1495, 1508, :65.8:Ct 1031 182
ALR 1880; United States v Cruik-
shank, 92 US 542, 553-554, 23" Li¢d

588, 591, 592; United States.v. Ah

Hung, 243 K 762 (DCED NY)..
18 USC §5001, 18 USC: §659a
g LAZTRUS T S
' "Whenever dceess too 1mportant

"testimony. is barred: by possxble state

prosecution, the State-can, at:its
option, remove the.. 1mped1ment by .
a grant of immunity; but if the *
5 tosecution
by the - TFederal Government ‘the

v Umtegi States, 348

‘algp. Rubki
0

g8 :1 (Black, ,dasaentmg)
'i‘ ¢ Sentge  Crime -Conimittee: ubated in
d- inferim. pepory:

ny. prégram Loy egntroﬂmg! prgan-

jme} must alte’ i‘ntc “account the
¥, ;gbvemmental

th

;ls],g.tian. qﬁ >this
jig with me] the tend-
i Stabé’a horities to cenge

g

147, QG’L ed 883, B40-844, .

the criminal
1 -

'ccae-% of 1054, 8%

: §chwartz, Federhl. Crimgin
and Prosecu’hora’ Diseretion, 18 Law and
Gentomp, Proh. 64, 8%-86.-(1948); Com~
g : ment, ! S
Hhieir: fForthi toward; fpuniszhing the, Qﬂ‘enda

ederal authon— '
ties and the Federsl Courts.” That has .
been the experience under. t.he ﬁyer Acf. oo
72 Cong Rec 6214 (19300, . ;
‘National engctments wh,ieh touch upxm. ;
these areay are not. desigmed dlrectly to
guppress activities illegal under state’ law. .
put to agsist state enfordement ngericies
in the a,dmmistrat:on of. thelr;‘ own’ btats

ers, and tp leave it to the '

44214428 (wagering tax)

72 Yale' Ly 108, 140 42




- Swers int 1
cail. be ‘claimed ‘to be ineriminating

E

State is wholly pOWerless to extend-

: 1mmun1ty from prosecution under .
- federal Iaw in order to compel the

téstimon ‘-"Almost invariably - sn-

rn'l'l‘lﬂ.t]ng' under State law

" “undér fdderal law.  ‘Given the ex-
'tenswe ‘sweep of a host of federn]
statutes, such a3 the income tax
lawsa, securltles regulation, laws
regulating use of the mails and other
commumcatlon media for an 1]1egal
purpose, and regulatmg fraudulent
trade practlces, and glven ‘the Very

llm;ted di3cretlon, if any, in the trial.

. Judge :to, ‘gerutinize. the witness’
- elaim of pnvﬂege, Malloy v Hogan,
378.US 1, 12:L ed 2d 653, 84 S Ct
_ 1489, mvestlgatmns conducted by
- the State into matters of corruption
and ‘misconduct ‘will- ebviously . be
thwarted ifs 1mmun1ty_ from prosge-
cution under federal law. was a con-
‘@iMtutionally - required condition to
testimonial compulsion in state pro-
'ce‘edings' ‘ "Whe’rever the w1tness,
wlshed not to. respond to ordor]y 1n—
quiry, the flow of information to the

State: ‘weuld .be ~wholly impeded.

_Every witness would be free to block

wtally 1mportant state proceedmgs '

It is not w1thout mgmﬁcance that
thers were two ostensubly inconsist-
ent lines ‘of cases in this Court re-
gardmg the ‘external ‘reach of the
prwlleges in respect to the laws of
- another _'lurlsd1ct10n .In the cases

' -involving: refusals to answer ques-

tions in ‘a federal grand jury: or
dxscovery, proceedings on-the ground
- of “incrimination under atate -law,
- abaent - any 1mmun1ty statute, the

* . Court: suggested that the Fifth

. Amendment privilege  protected
sucli - ‘answers,  United States v
'Saline Bank, 1 Pet 100, 7 L ed 69;
Bal]mann v Fagm 200 Us ]86 50
L ed 433 26 S Ct 212 Whlle in the

U, s SUPRI‘ME (‘OURT REP’ORT‘i ;{ﬁ

‘dilernma 'posed torour federal systemy: .

caseq nwolwngn rbfuﬁal
after immunity:was donferyer
Court mdma‘téﬁ that-‘i N

§1

S Ct 644 Jaciti v);Kansas H8
372,50 Lied: 234 26'8-Ct. :
v Henkel 201 US 48, 801 &d 652/ 28
S Ct 870, - Cf."United Statesiv:Mut
dock;™ 284 Us: 141, 76 L ed 21068
$-Ct 68, 82 ALR 1376, The dedme
in Ballmann' that a-witness in & fed:.
eral grand jury proceeding could not
be compelled to : make disclosures -
incriminating: tnder: very similar
federal and state erimina) statutes

was announced. by members of the
same Court and within a very. short :
time ‘of the’ decmions’m Jack' and
Hale, holding that 1mmun1ty undq&r S
the Iaw of one govereign was Suf~ '
ficient. Thé bagis’ for~ these lattei‘ SR
holdings, ‘a8 well. a5 Knapp v
Schweitzer, 85718371, 2:L.ed 2d.
1393, 78 S Ct 1802, upholding a state . _
contempt convietion for a . refusal to. -~ .
answer .after a’ grant:of sta B
munity; -whs.not. 4 niggardly- R
of the privilege against aelx*:lnenimg- SR
ination: but :“the, historic: diglribus -
tion of. power: s between; Nation-
and Statey 'in: our, federal system !
357 US 371, at:376, 2 L ed 2d. 139"3 :
at 1398, A8 S Ct 1302 Aa the con.-
curring and disgenting membars of
the Courf in Knapp pointed outithe .

by fe(_igrally ingg'immatmg ‘tésti»i..:_ :
ing was not really neuefssa.ry but: for
the prior decision. in Feldma.n v
United States, 322 US 487 88-Led
1408, 6478 Ct- 1082 154 ALR 982,
which - upheld ‘the .. Federal .. Gov—
ernment’s .. use. i. of mcmmmatory'
testlmony compef]éd 1n a atate pr
ceeding. ''Although 'Fgldman . 3
questloned, 1O Qne suggeste.d.g,;:
: Lo 112 1,ed 2d]




H

|

j the.solutum to the prob-
forbidding - the, S3tate. to
)ns 1ncr1m1nat1ng under

pohcy of fhe pr1v1lpge subordmates

the" law en| orcement function to the

perllege &f antindividual will not

do.. For Nhere there 1s only one
er

Rt et B

proSe utlj 1 more 1mmment and in-
" -deed the 1jkely purpose of the inves-
txgatiori‘ tq facilitate prosecution and
iotl, 'but. that" ‘Luthorxty has
the choicd of exchanging immunity
for the, net ded testimony. To trans-

P e[378 US 991

sce of *absolute’ protectcd
. sﬂénce on the part of a state witness
" would leave np such choice to the
‘Statés:’ ¢mly the Federal Govern-
' meﬁt Wo ld retdil‘! such ‘an option.

Nor wilt 1t do to ‘say that the Con-
gress could reinstate state power by
authorizing state officials to confer
abhaolute |immunity from federal
* prosecuti¢ng,  -Congress has catab-
lished h gh]y .complicated proce-
dures, requiring the-approval of the
. Attorney General, before a limited
group of ttedéral officials may grant
i from - federal prosecu-
g., A8 USC § 3486, 18
The decision to grant

MURPAY v WATERFRGNT COMMISSION OF NEW YORK
378 US 52, 12 L ed 2d 678, 84 8 Ct 1594 '

~j'-207

within the competence. of . federal
officials to assay. : These qrocedures
would .create insurmoeuntable:: ob-
stacles if the requests fqr.approval*
were to come from -innumerable
Jocal officials of the BO:States. Oh-
viously federal officlala: could not
properly evaluate the extent. of; the
State’s need-for the testimony ‘on a
case-by-case -basig. . Further; the
scope. of the immunity conferred
wholly depends on the testlmony
*{378 US 1007

given, a matter of conmderable *d1f—
ficulty to determine after,.no. less
than before, the question i8¢ an-
swered, the time when federal ap-
proval would. -be necessary, ‘Heike
v United States, 227 US 181, 57 Led
450, 33 8§ Ct.226; Lumber Productq
Assn v United States, 144 F2qd
546 (CA 9th Cir), and.a matter
whose determination .requires ins
timate familiarity w1th both the na-
ture and details of the 1nvest1gat1on
and the background of the witness.
Finally, it is very doubtful that Con-
gress would, if it had the power to,
authorize one State -to confer im-
munity on persons.subject to prose-
cption under the cr1m1nal laws oT
another State. \

B

Neither the conflict between state
and federal interests mor-the con-
sequent enthronement of federal
agencies as the only law" enforce-
ment authorities with - ef‘fectlve

n the bill leading to
ranted g congrebswnal

From! 'ederal prosecution without the
LR (0 }.of the Attornéy General

99, Cong | Ree 47374740,
:No. 2806, 83d Cang;
,,ell Immunity
Privilege
B'Tul L. Rev

witnesses before either House of (;ongress,
or its committees, it should vest the At-

- torney Gemeral, or the Attorney General
mll irevsa l the concern over immuniza-

acting with the concurrence of approprinte
members of Congress, with the suthority
to grant. such immunity, and if the tésti-
mony is sought for & colirt or'grand jury
that the Attorney Generdl-alone be author-
ized to grant the: 1mmunityr “(Remarks
of Attorney .General. Browne]l Yy Id., at 19,

,Congress adoptod this view in recent
nnmumty statutes, -18:-USC: §8486;. 18
TSC §1408. See. also Comment 72 Yale_

LJ 1568, 15981610, (1963) G




' - pgwér-:.tﬁ?compel fte’S_timonyz is nedes«

~ sary'to give full éffect to a privilege

Rgainst self.incrimination whose ox:
‘émbraces federn]:'as
w. The approsth

- ternal reach
- wellias dtate £ rogch
neéd not dnd, in Hight of the above
considerations, -should -not 'be " in
‘termyiof the State’s power to compel
the ‘testimony - rather than the use

to which such testimony can be put.
It is'unduestioned that an immunity

statute, to be valid, must be coex- -

tensive with the privilege which it
displaces, but it need not be broader.
Counsélman ‘v Hitchcock, 142 US
547, 35'L ed 1110, 12 S Ct 195:
Brown v-Walker, 161 US 591, 40
L'ed 819,/16 S Ct 644; Hale v Hen-
kel, 201 US43, 50 1. ed 662, 26 S Ct
870."'If the compeled-incriminating
testimony in a state proceeding can-
hot- be put-to any ige whatsoever
- by federal officials, quite obvicusly

the witness! privilege apainst self-

incrimination i8 not infringed. For
the privilege does not convey an ab-
solute right to- remain’ silent. It
protects a witness from being coms
‘pelled 'to: furnish ~evidence . that

. could result in his being subjected
to a criminal sanction, Hoffman v
United States, 341 US 479, 95 L ed
1118, 71 8 Ct 814; Mason v United

. States, 244 US 362, 61 L ed 1198,
37T 8 Ct 621, if, but only if, after

~ the diselosure the witness will be
- in greater' danger of prosecution
ST [aTs sl o0
and conviction. - *Rogers v United
States, 340:US 367, 95 L ed 344,
71 S Ct 438,19 ALR2d 378; United
States v Gernie, 252 F2d 864 (CA2d

“eral'p
: 3t1‘9d_i_i€ '

U 5 SUPREME CoURT REPORTS
“Cin), | W

barred ‘no
the tes

T el
34

inno way dontrik
or likdlihood -of - i :
tion: | This apprp ures " thy
proteefions o
a_nts;:vl._ ut. impairing )
enforcgment and investigatory 4o
tivitieg. "It, of 'course, foreclosas
the uge of state-compelled testimony -
in anylmanner by’ federa) prosecy-.

tors, bt the privilege in. my view -

commands that the Federal Covern- |
ment.- ghould net.have the ‘benefit
of conpelled .incriminatory. testis -
‘Both . the . Federal, Govern. -
ment and the witness aro jn exactly -

immunlty statutes remain congtitus ...

tional-

nd - state ‘law. enforcemient
agenci RN

ti & rule only for,
bidding] use of compelled; testimony . =

does ndt. afford absolute protectiots

against| the possibility of ;a federsl :

bresecution based -in" part.- on: the
cg'r‘;x-_mﬁugﬂ'_temonym: 13 said that
absent
federal |officers. to utilize the testis
mony :fhe - very. identification: “and
testimony of the witness {n the staty
proceedngs, perhaps in'.the news. -

LLCIITBUS 1021 b i

papers, nay *increase the possibility

"5, Feldman v United s’tatg‘,;se'a US 487,
88 L ed. 1408, 64 § Ct 1082, 154 ALR 9RS,

allowed the ‘use of testimony compelled. in
exchange for a grant of state immunity
. to secure 3 conviction for a federal offenss,
I think the Court in Feldman. erred in its
assumption that an ¢ffective exclusionary
rule would -allow: the Btates to determine
on the basls of local policy which offenders
. should be imwmune from federal prosecu-
tion. The Federal Government ean proge:

o'f_;x.__feclleral ‘prosecution. and: glters - o
" 5 o et ";',“.g-

cute -and| convict. pessons who: huvera- '

ceived infmunity: for teytimony: inavstate - .

investigafion.  But it must.do 8o without ~
1 ine .

e
That cpat also reled on” the' doétring
sinca repydiated in Elkiis v United Stdtes,”
364 US 2016, 4 L ed 2d 1609, 80 & Ct 148y, -
that evidence illegally seized by “plate
officials it admissible in’ federal coyrts.

Rl

-
1

¢ position as if 'the witness - = '

any -deliberate .atterpt by .-




. natlvely thhit the defendant ‘mey not
‘be-able to)prove that eviderice was
intentionally’-.and - unlawfully = de-
rived fromy his compelled testimony.

,'Theqe arel fanéiful co siderations,

 hardly: suffici g8 ba.sis for n

-4 substantial reallocation .of power
‘hetween sﬂ&te and national govern-
_'ments,;- : .

#.= In the a asence of any mlsconduct

. épr_'collum m by federal officers,
.- whatever increase there is, if .any,
" in the like]ihood of federal prosecu-
"' .tion following the witness’ appear-
Lo anee. ‘befode a state grand jury or
- agency. regults from. the. inferences
- drawn frdm the invocation of the
fpr;i;{_i:leg_e th specific questions on the
' ikt they are 1ncr1m1natmg

a grant of - immunity.
or i camera or: not the tes-

.- But thls i qmbbhng. gince the ‘VEIy
fact_ that a w1tness 1s called m a

f-*illegal _ actwitleq, whlch “knowl-
_dg'e and informdtxon are ‘probably

Specuiatwe puamblhtzes

MURP Yy WATERFRONT COMMISSION OF NFW YORK"
i 378 US 52, 12 L ed 2d 678, 84 S Ct 1594

Walker, 161 Us 891,

599-600, 40 L ed 819, 821 822,

5 Ct 644 Heike v Umted States,

227 US 131,’ 57 1. ed 450, 335

226; Mason v United States,; 244 U
862, 61 L ed 1198, 37 3: Ct 62
_ ?Flrst one might just as well akgu
_ -eonstitutiohal adjudication working © that the Constitution reqmres 8
solute 1mm-,1nity from ' prosevuh

<7376 US 1031 -

Wherever "'the Government, has o}
tained an inadmissible : confessi
or other evidence through an: ‘illeg:

search and seizure,. .an <dllegal wi

tap, .illegal detention, and coercio
A coerced confession ig as. reveah_
of lends as testimony given in e
change for immunity and, indeed.
excluded in part because it.is co

pelled incrimination in violation

0

16
q

Ul ot

O

'y

the privilege., Malloy v-Hogan, 378

US pp 7-8, 12 L ed:2d pp 659, 6

84 S Ct 1489 Spano v Ner Yor

8

lawfully obtained ev1dence, Nardm’ e

v United States, 308 US 8‘38
United States, ,218 F2d 754 {

10th Cir); Lotto v United: Btatds,

4

157 F2d 623 (CA 8th:Cir), whith

proposition. would . seem a - forti

engaged: in “illegal - or: gneonsti
tional conduct and where the it

true where the Government has Hﬂt

qri

missible testimony is obtained by| a

g'ove‘rnment ‘other ' than -the -ohe

bringing the progecution and. for a

purpose unrelated to the prosecu-—

tion. Second, there are no r¢al

proof problems .in. this situati

As in the: analogous gearch:and s

‘zure and .wiretap cases‘-—-where
“burden of proof is’ ; ;

. ment once the de fenda it - estabhs

the . unlawfal - ‘search or wiret
United. States v Copion, 88 Fad

(CA2d Cir).;. United States v .Go
stem, 120 F2d 485, 488 (CA2d Cl y

1],

ES ;
10
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-aff’d, 316 Us 114 86 L ed 1312, 62 8 .
Ct: IOOOwonce A defendant demoni-
strates that he has tesiified in a
‘state prot:eedmg In exchange for im-
munity to matters related to the fed.-

eral.. prosecution, the Govemment.f" it
can be:put to.show that its evidenee -

is ‘not. tainted by establishing that
it had an independent, legitimate
source for the disputed evidence.
Since the Government has the rele-
vant information within its control,
-walid prosecutions need not be sacri-
ficed and infringement of the privi-
lege throtgh use of compelled testi-
‘mony, direct or indirect, nced not be
tolerated, It is carrying a premise
Kof perJury and: judicial incompetence
*[378 US 1041
*to excess to believe that thia pro-
cedure poses any hazards 1o the
Fights of an accused. Third,
greater requirements or difficulties
of proof by a defendant inhere in
the rule of absolute immunity.
When: a witness testifies under the
-auspices of an immunity aet, the
immunity he gets. does not secure
him from indictment or conviction.
‘Heike v United States, 217 US 423,
54 L ed 821, 30 S Ct 539. The wit-
hess must plead and prove, as an
‘affirmative defense, that he has re-
ceived immunity and that the in-
-.stant prosecution is on account of a
matter testified to in exchange for
‘immunity, Heike v United States,
227 US 131 87 L ed 450, 33 8 CL

U S SUPRE M[' COUR'[‘ RDPORTS

‘12l
226 wh!ch may‘ pose x;qn".‘
dlfﬂculties ;where . the sz‘ﬂlat_._
betwde en- the testimony

: ecut_lc
~imm

an- i Pro- .
ceeding, - wv o United
Stated; 312 Us 473 85 1 ¢t 9B

S Gt 669 131 F2d 193 (C A3
Cir) retrlal) certiorari denjed,
US 649, 87 L
“Utiitedl
Assn.)
rev'd,
States, 128 "F2d b51
Cir) ; | Lumber ~ Products Assn, v
United States: (plea ‘of immunity
finally] upheld after trial), 144 §'2d
546 (CA 9th Cir). Cf. Pandolo v
Biddlg, 8 I'2d 142 (CA 8th Cir).”

Coupselman v Hitcheock, 142 WS

P L ed 1110, 12 8 Ct 195,
ot require that ahsolute im-
from state prosecution:'he
ed on a.federal witness and

104
, 317
ed 562, B3 8 Ct 262,
‘States v Lumbei‘ Products.

1o 50 read -it, the,hm;tatwn
rivilege 1o one sovereign ra-
aside, Brown v Walker, 161
, 40 1 od 819,-16 8 Ct- 644 _
v ‘Maryland, 847 US 179, 9,8 '
08,-74 .8 Ct 442; Ullmanm
d States, 350. US 422 100 _

US 50 5Led2d249 81 SCtZGO6

8. As Mr Justice Black stated.for the
: =("ourl: in Adams v Maryland, a case deal-
ing with the use of federally compelled
‘testunony in a state proceeding “[A7T wit-
‘ness does not néed any statute to protect
-him- from .the ‘us& of self—mcmmmntmg
 testimony he is compelled to give over his
w:objection. : The .Fifth Amendment takes
care of that without a statute,” 34'}'_US,

. at181, 98 L ed at 612,

Ne,lther Congress nor the States have
‘read Counselman o mean that the Consti-
" tation requires abgolutely immunity from
‘pmsecutlon There are numerous statutes
:provxdmg for immunity - from use, not

prosecuffion, in exchange for mcmmmatory :
testimorly. ‘E.° £ 30 Stat 548 (1898),"141"
USC § 25; 18'USC §1406; 49 USC §9; 18
USC § 4486. . Alai Code, Tit! 05 §39;, Ala °
Code, T[t 29, §171; Ariz R(_V Stat. Ann -
§1.!v-384:' Ark Const, Art. III, §,9,x Cal
Const, At 4, § 56; Colo Rev Stat’ 0

id., § 4% 17«8 Gonn Geén Stat (1958-
§1?—2 a d §12-53 JFla. Shat Ann, §
and §340.60; Idaho Code Anv §
(Supp 1p8sy: T Adn ‘Stat c"100‘i|,-.§
Ky Rev| Btat''§124.330; Mich’Stat - Ann
§7411( 3; NJ Rev Stat, .§ 2A:93:9, -V

. 'The efféct:of the rule: petitioners urge . _
. would -bd o hold the above and numereds . .

42 B Supp 910 (DCND Cal).' o
“sub nom’ Ryan v Umted S
(LA 9th.

rt has:declined on many.oe- -

ema v+ United Stateq, 364
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‘It doeq not therefore 1equ1re *that
abgolute -imbnunity - from::federal
“prosecution be conferred on a state
“witness. - Cdungelman, an officer of
gapr--interstath. railroad,: refused to
“reveal, whether he engaged An' dis-
" eriminatory frate practices, a’crimi-
..nal- offense,] . under - the Interstate
- Qommerce. :fict, before :ai federadl
grand jury investigating gpecific
- violations of that Act. The Court
-'_“estabhshed or. the. first. tlme that

Tjing to dizcbvery of 1ncr1m1nat1ng‘
“evidence, a Jmatter of ('onmderable
~ ~doubt at. the - time, bee Umted

- 14, 671 Umted btates
; 18 F 87, 89 (CCSD

:‘:"l?-(CCND 1Y, . It tMen’ invalidated

' the ﬁrst in nunlty statute to eome

ecauge “[the gtatute]
ajd would not_ prevent the
testimony to search out
ifony to be used in evi-
3t him or his’ property,

revent the obtainmg an_d

which
rectly to the. testimony * he .might
undel compulsmn, and on
%1378 UB 1061

*‘whmh he 1 hight be convicted, when
herw1se, and . if ‘'he had . refused
to answer,f
have hee

nvicted " 142 US 547

v WATERFRONT COMMISSION OF NEW YORK
378 UCE 52 12 L ed 2d 678, 84 S Ct 1o94 )

ernment attemptmg to obtain & con-
‘vietion for. the “offense—ihe | facts

-applicability,

-fense, no less a particular one, and

- mony has no purpose or authority to
‘prosecute for federal crimes.

" tect . against all proaecutlons to
“which the testimony relates, includ-
- ing prosecutions’ of another govern-

,ounselman, 44 F 9268 . ment, whether or not there is any| -

" dence offered at trial.
it ig possible for a federal prosecu;

of ywitnesses and evidence.
shoyld be attributable di- .

vegtigation and no interest in any
he eduld- not possibly -
' at-869, 48 8 Ct 461,

. (Holmes, J., dissenting). ‘It is. pre[
; Ecm.ely thig, possibility Qf_a presecu I

1

" the validity of' this dictum where
the witness is being investigated by
a grand jury for the purpose’ of
indictment for a pa;ticular offense
and where the grand jury proteed-
ings are conducted by the same gov-

of ‘Counselsan—it clearly has no|
validity, and by its own terms, no
where the ingquiry
does not. concern any federsl - of-

the government seeking the testi-

The Constitution does not require
that immunity go so far as to pro-

causal connection between the. dis-
closure and the prosecutlon or evis
In.my view| -

tion to be based on' untainted .
evidence after a grant ‘of fed N
eral immunity in exchange foy-
testimony in & - federal -criminal
investigation. : Likewise it is pos{-
sible that information . gathered
by a state government which hag
an xmportant but wholly . sepa;
rate purpoge in conducting the in

federal prosecution will not in ahy
manner be used in subsequent fed
eral proceedmgs, at least “while thiis
Court site” to review invalid- éon}
victions.  Panhandle Oil Co. v Knox|"
977 US 218, at 223, 72 L ed 867
56 ALR 58}

n S (878 TS 1075+ -
{3 meanmgful *to say that the Fe,’

-eral Government may- ot use comp -
i Ipe]led testlmony to wnv:ct a witnes_ o
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of & gedeml crune, then, of course, 5

the Con

compclled teqtimony to pumsh hlm. L
‘Feldman v, United States, 322.US * tion.

487 500, 88 L ed 1408 1418 64 S

;
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