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SUMMARY ;\,',' 

\ Notwi1:hstandinll' the grant of immunity under the)aws 'of New Jersey 
and New:York, petltioners, as witnesses before the WaterfronfCommissiort 
of.New York Harbor,' refused to answer· questions on the 'ground ;thatthf! 
answers might tend to incriminate them under federal law; to' 'wnicll!"'tpEi 
grant of Immunity did not purport to exte"rid;Pefltiorters were tlietetipo'lj' 
held inclviI and crill!i~al contempt. of court ,'t!!ll New'Je,rsey Supren\~ 
Cour~ ·a!jlt:meJi ... the...c.il:il.J;Qnt.'l!!!P.!.J,!!~!!lentsl~'ill!!!lld.nltt Ii jflili! ma:X 
constItutional~ comgel a witness to give test~»Uili mighij);;;;;;d 
titiI ~arprose~ut!On aK:'1~~Tn1: lli9NJ 4~6,j8JlA2d 36L ' 
-On certiorari, theunited States Supreme Court vacated the judgmel),t 
of contempt and remanded the cause to the New Jersey:Supreme Court. 
In an. opinion by GOLDBERG, J., expressing the views of,filu:l...of the justices, 
the Court, overruling its earlier decisionl! to the contrary, held that (1) 
the constitutional privilege against self-incrimination protects .. a state 
witness against incrimination under federal as well as state law; and· (2)· 
the federal government is prohibited from making any use. of testimony 
which tM petitioners were compelled to give after· grant of immunity under 
the state'laws. It waf! also held that in the light. of this develOPment, 
the petitioners should be afforded an opportunity to answer the questions, . 

BLA~K'; :r., concurred in the Court's opinion fot the reasons stated ther,ein 
alld for ~he reasons stated in vlll'ious separate opinions wdtte,n b~ him. 

HARLA.N, J., joined by(JLARK, J., c,onctlrred on the basis that the rule: ' 
that testimony compeJle-d in a state proceeding over a witness' claim 01 
thepr:vilege against self-incrimination may not be used against the w!tnesll' 
in federlll prosecution rests on the Court's supervisory power over th~ 
admiuisttation of federal criminal justice, rather than on constitutional. 
grounds. ! . ' . , 

" , I 

WclITE, J., joined by STEWART, J., also concurred, elaborating the view' 
that the' privilege against self-incrimination does not require absolute 
immunity f1'om prosecution in other jurisdictions. 
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'HEADNOTr:S 

"1""81''''0 toU, S.' Supreme Court Digest, Annotated· 

.wltnesse. § III self·incrhnlnatlon- Wjtnesses § 72 - self.incrlmlnatiOn --

waiyer of pilvlleg;e I danger of prosecution in anothel' 

1,1 A 
jurisdiction.. . " 

1;I:.tlvo fl. The constitutional privilege 

!lege against self-incrlminationprotects,.a 

where at 
thl! tl'iol 
right to 
Il;lier' the ,,~,'n' .. 
tMllof WHI'e, 

11 "'TSee o:mioJI%ti(JD 
::> f.~j 
Wltlles.es 

stote witness against incrimination 

under federal as well as state law 'and 

a ,! federal witness against incriminaw ' 

tion under state as well as federal law. 

. [See annotation reference 4] . 
, ' 

Courts § 7S1; Witnesses § 72 "'" self· 

I incrimination '-' federal' stand.­

I ardB as eontrolllng" 
, , 5. The avollab)lity of .the, federal 

privilege against self-incriminatioil·to 

:i witness in a stateb:iquiry ,Wtli be' 

determined accordinl1 to tM 'eatile 

~tandard that Is appli<:ablehi a feaer .. 1 

\lroceeding. '. 

',e~t~~:rl~;:::,~t~;~~ 
Witnesses § 79 -- self.iner/mbisOn;' 

- state witness - federal ,pr"se· 

Tef~erwe.·'1", 8] . ention . , ',' . '. 

, '" ' " " . • 6. A. a matter of con~tltll.tl~nl'l. 

Wltri_ 94.-,self.lrterhiilna. Jaw, a state witness may not. be' com~ . 

lIon·- of ,privilege :pelledto give testimony which'maybe 

3. The :,~;j~l~~~]:t~~~~l':: privilege' incriminating urider federal law tin; ,,' 

against has two ; less the compeUed testintony: and its 

primary the gov- : fruits cannot be used in any mannar 

.rnmont to . by federal oflleia!s in cOllnection with 

elicit . a criminal prosecution against· him. 

and may [See"nnot"tiQ""efeTe7\C~~ ~J 

criminal 
I,' 

~tatell,lents 
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Witnes es§ 94 - fed"ral use of ,state 
wi ness', t~~tint~ny ":' 

. 7. N lther the testimony of a'state 
witn." •. ',liumpenedc, unde,. staMilnmtl· 
·n.i£t,Ia r~nd· Ij)crlm!lIaflng'.undle~ fed· 
eral 1'1 .nor the fruIt .... of.ueh tes' 
tjmdny..'[can I Ibe \lsed'b)' the ,'federal 
"gOlVe\'ll:\lt~l1t·· in·: 'itlveatigatinir .. : and 
.prasec*tlng "rime. . .... . 
. 'rSet allilotation refe~'!rM"B 5-8] 

. I . . 

Il1Y~den*e.· .§419 - selt-incrim. ination­
sl te ,immunity ..... ' federal Use of 
te timony - burden of proof 

-''f. :~-' 

•. 8. O~ce' I) def.endltnt ·demonstrat.s 
~bl\.t hl'yhas testified. under a.,state 
grant <if immunity. to matters related .' ,. 
to,hj8·,f<l<ltra\prosecutlon. thelfedera] he, ,a 
goYerninenths$ ·the burden of· show. on a· decision of 
big .. thtt ,its, evictenceis not tainted Court, that 
i:wast bllshing .that· it .. had an inde- the federal' niight usehis 
llenden, j l.~gitimate soutee Jor the dis, answers in connection ',with. a federal 
puted ~vidence. ' . prosecution alld thereafter· the United 

, i States' Supreme lC(j~rt, 'overruling:' ita· 
.Wltll~s~es § 84 - stlltutory immunity .~r,lier decision, heJdthat the fedel'&] 

~Ieffect government may make no suc!t.useLoi 
9.' A [witness in a state investigr3-tion the.· answers. '\',l 'j, j"-, 

i··· , . API'EARANCES OF. COUNSEL., .' 
I ,_', < i ;;. '.",," ,., ': " ; i 

'H:;,trold l\rieg.erargued the cause for petition~rs. ',' .'.' 
:WiIliam p_. Sirigllano argued the cause for respondent. 
i of Counsel.,p 1317, infra., ".' ~ 

I 
OI'INION OF TlIijCQURT. i'.' 

• [37S' US 53J 
Justi(le Goldberg delivered 

opjnion of the Court. 
held today that the Fifth Petitioners • ~kre . s~bPoeiili~d"t6 

d' c~.lme, ligal~st,an!)\herpuc~j «f1;~c 
le lon~, , i' '. : 1':1> ,,1.\» 

privilege against self. testify at a hearing conducted by tlie 
must be .deemed fully Waterfront Commisllion of' N,ew 

the states through the XorI<:HarborcQncerning'aw~~~stop­
Amendment ... MaJIoy v page at the :Ho,boken. New Jersey. 
us I, 12 Led 2d 653, 84 piers .. After refusing to respond·to 
·Thls case presents are· certa:in questions about thestc;ppag'e 

. whether one jurlsdic.<m the ground that the.nllswer~ 
",Hhi!, our federal structure. mighttend to incriminate them; pe­
ct/rnp'll a witne~S;'whom it has Htlonets weregrahted iml)Junlty 

Iml)Jlll'il~ela from prosecution under from pios~c,ution .undertp.e')awiCof 
. to give .testimony which New Jersey. and New York;~. N{)t-

be used to convict him of . this grant of 

is now funy appli­
to the Federal Gov-

;f~:~ib basic issue is the 'sarno 
the testimony is compelled by the 
Government and used by a State, 

: 2. The, Waterfront Commi~sioh '~f :~e~ 
York Harbor'is a bistate bodye.t~bll~1ibd 
under an interstate compact aiiproved~by 
Congress. 67 Stat 541. 

.J 

...•. !. 
, ,'. w 
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tlUlY,~~"~f~~J:!'--1:!,l\IPOlldl this que,gtion must depend, of C<lUr~,e, 
i on whether such an application of 

II;I~~~~~~~~~
~~_ the privilege promotes or defeats its policies and purposes, ' ' i " , 

" *[378 US 551' ':", 

'I. tHE POLICIES OF THE PRI\(lLEGl'l. 

The privileg~, againstself-in~rltt{l. 
nation "registers an importarit ad­
vance in "the' developmerttof our 
liberty~'one of the great landmarks 
in man's strugg1le to make himself 
civilized: " Ullmann v United 
States, 350 US 422, 426; 100 Led 511, 
518, 76 S Ct 497, 53 ALR2d 1008.' 
It reflects many ,of our fundaniental 
values and most noble' aspirations,; 
our unwillingness to, subject those 
suspected of crime to ;the cruel tri,. 
lemma of self-accu~ation. perjury or 
contempt jour preference for an 'a<J-

l~~!i~~~~~~~~~r-;ffi;:~~ rather than an inquisito-rial system of criminal justice; bur 
fear that self.incriminating IItate­
ments will be elicited by inhumime 
treatment and abuses; our sense of 
fair play which dictates "It fair state­

Hea.dnote 

oio'rm,t of immunity is 
, is coe)<:tensive 

scope, of the" privil.age 
ag'ainst f 

tion, ': .counselman 
142 US $4'7, :3i~Led i 

we must now decide 
fUlld!ILmlltital constitutional q",esti~n 

YVne1;n~,r, absent an imrrtuility 
jurhidiction in our, 

Btrul:ture m.ay compel II wit,ner's 

tij~~:'~~ll:e;;~~;~~~ which might 
CI the laws of 

The i l\m,~er I 

l 

individual balauce by requiring.the 
government to leave the individual 
alone until good cause is showll .for 
disturbing him and by requiring the 
government in 11:8' contest With the 
individual to shoulder, the ,entire 
load," 8 Wigmore, Evidence (Mc­
Naughton rev; 1961),3i7;,onrre­
spect for tM invlolal)il~ty,'. of the 
human personality anc;l of tliQ, ri~ht 
of each individual' "to a private 'en. 
clave where he may lead av¥iival;e 
life," United" States v 
233 F'2d 656,581-582 

tbe.reupon 

"-----------------------~==~ 
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~rgu€ld that permitting 
\~::;:;~sl:ti~:~e;~~~ .'jurisdiction :within our 
d to invoke the privi-

that' ,he fears pvose­
jurisdiction: 4'is; ra-, 

policy of the privilege 
to the witness 

~~£::;f;tl~rW:~:~~1:~~' the indignitYJ conduct of denoundng 
.,,"" "ne policy of,the priv:ilege' 

policy of the privilege is 
t~v~~:~lr';: a particular government­
R' re1u,tip'n-:-firstJ to help prevent 

treatment of persons from whom 
desired 'and, second, to satis-

that, when ,powerful 
government arrays its 

solitary governed, it. would 
D~~~'v;.'~~~;lV':: of the individual's 'soyer­
d than fair' fot the gQvern~ 

p'erll'litted to co'nscript 'the 
of, the, gover~f)d:' to its aid. 
crime is a foreign crime, any 

~r~i~~:~~!(;:;:;:~!~~;;!!~iU;P~o~n~Ea person nature of the 
as such 

the sentiments, relating 
b€!tween goverrim(,'nt 

not apply whero the .~Vw·o 

~2~~~~i:~~~f~ from ,its rationales, not upply no matter 
is the' disclosure under 

"" a 

i()reign '}iI.w and no 'matter 
~S' prosc~u,~ion, by' the ":fpx:eign soverejrrnty. 
This is' so whether the relevant two 30VR 

el~dgnties: ,'are 'different nations; dfffeverit' 
states, "'Ol'! dit1'erent· sovereignties (such 
as._ ied¢ra1,!and' state) with,jurisdiciHm·:over: 
the sa~e,¥eographieal area/" 8 Wigm(ll"C, 
E;yid.n~e ()\fcNaughto)l· rev, 1~61), 346, 

As ,~()t~d,'irt:the text,"however.: the. privj,. 
lege' against ,eIf-incJ:liminntion: 'represe,rfg 
matJy ,~un~a. mental values and $-SPJ.r.~~io.ns·~. 
It is "an expr~,s8ion of the mora~ st"iv;ng 
of the community .••• _8 'refle'ction 6f 
(mr comm.on conscience ';, ;', • .'~ -.M~lloy' 
v Hoga/l, 878 US 9, n. 7, 12 L·. ed2d 660; 
quoting· Griswold, Tho. Fifthl .A,menq, 
tllOnt Today (1955), 73. That i. why it 1.s 
regarded as so fundamental. a p'nrt -of OUt 

con.t!tutloiialfabri<:, despite the faet that· 
'4the law and the lawyers "., ha,ve 
never ma4e hp their minds' just wha:t,it",is 
supposed,t(1 do or just whom it is intendt(1' 
to' ,protect", . J<:alven, Invoking the 
Jrl£th _ Aniendtrleht---:Some, Legal. ~hd. 
Impl"actieal Considerations, 9 Bull Aton't'ic 
Se1181, 182. It ,(';11' not do, therefore, 10 
a .. i~ one isolatect policy to tj1e privilege, 
nnll the.n; -to. ar,gue!:that ~~nce ~'thetf.,p~itdlt, 
may not. be futthered measurabl}' by ap­
plying- the ~ privilege across atnte.;.:federal' 
linm'" it fpllows that the privilege .should' 
~ot b. so· applied. 
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"II. 

1408, S Ct 1082, I cover that, which, if he 'ans,wers 
in the afllrmative, will subject 1Iim 
to tbe punishment of, a crime 

; '[878.US58] . 
: EARLY .]])NGLISl{ ANI,> 

M4EE~JC!l:!' .' CASES. . " 

v 

and, that he is punishable 
appears from the ease of Omichund 
v Barker, [1 Atk 21.] as a jurisdic­
tion is erected in Calcutta for crim­
inal facts: where he may be sent 
to governrrtE>nt and tried, though 
not punishable ,here; like ,the Case of 
one who was concerned.in a rape in 
Ireland, and sent over there by the 
governmentto be tried, although the 
court of B. R. here refused to do 
it '. . .' for the governtrtent may 
send persons to answer for a (~rime 
wherever committed, that he may 
not involve his country; lII1d to vre-
vent reprisals."'! Ves sen,at 241, 
27 Eng Rep, at 1011. 

; 

i~; E1i,OIi..h pr!ries !3~fo.rethe I 
" MoMtOfj ;,th,e CllnsHtu#Qn.,. I 

In the followillg year, thia'l'ule 
was applied in a case involvinr, sepe 
arate ,systems ofcourt!i~J\nd, j,aw' 
located within, the, same;geogJ;'avhic 
area., The defendant in, BroWll8word 
v Edwards, 2 Veil sen 24.3, 2SEng 
Rep 157, refused to "discover,whe,th­
er she, WaS lawfully married" to a 
certain individual, on thE1' gr(lUnd 
that if she admitted to the, 1llarriage 
she would be coMessing, tCliall, act 
which, although legal under the l).Qm~; 

• [378 US 59] , 
1llon'law, wO\JI~ renderher+'!llable to 
prosecution in ecclesiastical eourt •. " 
The Lord Chaneellor said:/ I 

J. I," 

, "This appears a very plain case,in 
which defendant may protect herself 
from making a of her mar-
riage; and I am the court 
should over .. ruIe such . :1t wonIa 

503, 10 L ed 2d. 5l3, .83 Set 1836. In 
: every IIw4tpSRW" _,'"eas~, ',-'~1~ite.r:', ,the, ~(I~Q)n. 
p"lling" government or; ;tlle'i!'\l8InW~;;go"­
ernment i. a State, ami; luntll,.tOda\,', the 
State. were; not deemed ·tlllil': bOUlIli, bf 
the PfivilegE~ 'against ,.selt.:.incrimination. 
Nowth,.t both' gov.rn)n.nt~,ar.·.fullY 
bound by the prlvilege,tnecl»lceptual dif­
ficulty of pinpointing the alleged violation 
of-,the privilE~ge on :'compulSton.t~ ,:oiL"use" 
need no long¢J,1:coneern;u~t/::, {"'~:' 'i " . ' , ' , ' . 

--T----I 
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ing up the oath ex officio; 
then the 'parliament in the 
Charles I. would in vain have 

tali:en','f\~'ay.lfthe,partYmight cpme 
, court for 'it:. ",The geheral 
that rio one is bound -to' an­

as . to subject himself 'to 
punishtrlent. whether that punish. 

by the ecclesiastical law 
I land." 2 Ve'l sen. at 211- ...I:!.!.!2!!-!!l!...!lcru_t,-,,~~. 

gng Rep. at 158. 

The Saline'Bank Cas!!. 

against this backgrQund of 
case law that this Court 
decided' United States v 

of Virginia. 1 Pet 100. 
The Government. seeking 

ree,bVElr certain bank deposits. 
in'the District Court 

ag,ainstth€,bitnk and a number of its 
The defendants reo 

di'lcover"Y of "any matters. 
wller'eblY impeach or ac-

of any offence or 
by the laws of the 
Virginia. to penal-

",r:levaus fines . . • ." 
ed at 70. 'I'he unani-

0piinio,n of the Court. deliviJred 
Marshall, reads as 

Is, a bill in equity for a dis. 
covery I relief., The defendants 
set I plea in bar. alleging that 
the would subject them 
to under the statute of 

. 
aDl)arent that in every step 

the facts requireq to be 
in support of this suit 

$][101Ie the parties to danger. 
[378 US 601 

C. SubsequqntDeveloi2~e~~ dft'; " 
the Erigltsh Rule. """~'i, 

, ' " i' dlt 
In 1851. tile English, COurt ';b~ 

Chancery decided King of the 'l'Wo 
Sicilies v Willcox. 181m (NS) 3Qli 
61 Eng Rep U6,a cnse in whIch thl~ 
Court in United States v Murdock, 
284 US 141. 76 L, ed 210. 52 S Ct 
63, 82 ALR 1376. erroneollsly cited 
as representing the settled "English 
rule" that a witness is not pro,t~ct~d 
"against disclosing offenses in:violh. 
tion of the laws of another country." 
Id .• at 149.76 L ed at 213. Defend. 
ants in that case resisted d\sCoveVY 
of informatioI\,. which, they assert\>d. 
might subject them to pro~ecuti9n 
under the laws of Sicily. ' In ,deny. 
ing, their claim. the Vice, Qh,a~~I19:r 
said: ' . ' , 

"The rule relied on by tlie defend. 
ants. is one which exists merely ~Y 
virtue of our own municipallaw.al1d 
must. I think; have' tefeten8e,·~x. 
elusively. to nlattersj)enalbV tnat 
law: to matters as. tow/.'ichii1 
disclosed. the .iudge would be able 
to say. as matter of law. whether'it 
could or could not entail penalcollse. 
quences;" 1 Sim (NS). at '329. 61 
Eng Rep. at 128. " 

Two reasoils were giYen irisupriort 
of this statement: (1) ,,"The inmos. 
sibility of knowing. as matter"of 
law. to what cases the objection. 
when resting on the danger ofine;ur­
ring penal conseqllenCes in ,a foreign 
country. may extend",. . .... : .id." at 
331. 61 Eng Rep. at 128; and ',(2) the 
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claim or privilege and limited King 
of the Two Siciliesto ItsfactH. " He' 
said: 

the *nn,~hl 
tial . 
tection 
within 
lie has V1CJf!lllea, 
atU:S. 

,few years, the Der1";,",,,,! 

of the Two ;:'1C;me, 
by the 

vJ1,ancelY·. Appeal inUnited,,,,totocl 
AlneJricllt v McRae, LR, 3 

a case not ' 
)n United States 

In McRae. the UnJlte~ 
in an English cout't 

~~~~~;~l;~l~:.a~n,tu.~p:~ayment of !, by the 
for the 
the Civil War. 

"I quite a.gree in,thegene~a.lprin"! 
ciples stated by Lord Cranworth, anq 
in their application to the particlllar 
case before him., • ',' '[Thede. 
fendantsthere], didnoffurnish the 
least information what the foreign 
law was upon the, subject. though it 
was necessary for the J'udge to know 
this with certainty before ,he could 
S!ly whether. the achdone by· the 
persons who objected to answer had 
rendered theltlamenable. to punish. 
ment ,by that law· or, ,not. '.. . 
[Moreover,] it was doubtful wheth. 
er the Defendants would ever,' be 
within the reach lof a prosecution. 
and their being so depen4ed .on.their 
vdluntary return to [SicilY] ," " !iR,S 
Ch App. at 84-8'1, ' 1. " 

In refusing to follow·Kingo! the 
Two SicilieS beyond its particular 
facts,' the, cOurt said: 

,"But in giving j\iqgmentLord 
Cranworth went beyondthe!iarticu; 
lar case, and ,expressed' ,his, opinion 
that the rule uponwhich,the'Defend. 
ants relied to ,'protect them ftom 
answering, was one which, ,existed 
merely by virtue, ofo~. ownmunicl­
pal law, an,d which musthave !lefer. 
ence exclwllvely tomatters·peiialbY 
that law. ~t was unnecessary to Jay 
down, so broad a propp~lthmtou$uP' 
port the judgment. wl\ich,hePfCl'. 
llounced • .' • • What, would :have 
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, ,Cranworth!s opinion' up­
PtElaent] state of cireum-

;;;;~;t~i~~t for m~' to, d,ifferent 
be1'ore his'rrtind 

fee1ihat 
afhis wHich 

my decision uPon' 
occasion/" ld., at 85'. ' 
*'(378 US6lIJ ' 

I "",r.-I:< then' concluded, that 
clrcUlns1:anees it could not 

'!dlsti[n~ui!lh the case in principle 
,where a witness is protect­
'answering any question 
a tendency to expose him 

t~I~~[r~;~~~;~I~I;~!; abrea.ch of our own 
n ld .• at87. ' This de-

King of tHe Two' SiclIies, 
;~;;~i~e;Jt; thesettJed"English rule" 
r~;~~'~:1~' self-incrimination under 
£, See Heriz v Riera, 11 

Eng Rep 896. 

in 'Br'own v Walker, 161 
ad 819, 16 S at 644, signified 

the Englh~h rule announced in 
v supra, as folIows: 

that there were- still 
by his disclosure he 
thi~ criminal laws 

that, as -Chief 
The Queen v: 

811, in reply :to: the argu­
was .not protected 

'against an' imphachment 
of Commons, is not a . :real 
danger, ,with i reference to 

of the law· in the 
danger, of an 

un,su:bstairtiai charader, 
some extraordinary 
contingency, so hn~ 

no reasonable mah would 
r influence his conduct.' Such 
was never the object of the 
Obviate." .161 US. at 608, 40 

, • See note 7, lIupra. 
federal-'courts were also fol~ 

h~~~;:~;~:h rule that a rHfusal to 
q legitimately be 

incrimination in 
In the caSe of h re 

Cas 913 (No. 5,[;59), for 
witness, refused to ,al,1,swer 

a offi~iul on the 
answers, to "such questions 
4'him to it ,criminal proseC\1 .. 

eral 
such 
in the state CUL,nOI, 

Led at 824. 
" .', 

tion under the laWS 'ot, 

" , 

the 

.;';:_1; 
,'~,,;, .; '<'r, 

york.'~,,'-, Id., at 914. 'Judge lllate.h!(>rd 
that the witness wp,s uprivileged an .. 
swering the q'Qestions. " 'Ibid. ' In th~ case 
of' In re Hess; 134 'F .. 109, decide'd in'.,1906,1 
where a bankrupt, ,refused to, al1SWP-l7" cer~ 
tain questions on' the" ground. tl)3t' tfiey 
might te:nd to :incriJl1.inate him unde~~"$t,Qte 
law,'the.,courteaid; :" ", I 

, . "Section 860 of the Rtlvised ,~,wtut,~s, 
only prohibits, the use o~ evidence ,~h;at 
may be obtained from the bankrupt's bools 
In prosecutions in' the federal ,courts, 
Tlwre is nothing in this section which ex­
tends that immunity -to the use ot; such 
evidence .in the sta:t~ courts, and there if:. 
nothing to prevent the trustee f:rom, mak~ 
ing USe df the bankrupt's bool;:s 'i.l '8. ,crhrii­
nal prosecution against him -instituted in 
the state courts. Obviouflly, 'th~refol'e, if 
section 7" cl 9, of the bankrupt act, does 
not protect him against the use of the 'evi­
dence which he alleges is contained hi his 
books, of an,incriminating natutc, in either 
the state or federal courts, and section S6Q 
of the Revised Statutes c'xtends the im-' 
mUllity only to fc{l<3l'ui courts, and not'to 
state courts, it is plain that whatever in­
criminating evidence the bOl)ks mny con~ 
tain could be used -without rostriction i~ 
the state courts ,for ,the purpos~ of, con~ 
yicting: 'him' of any cl'ime for Which he 
might he .indicted there, and, in cl>lIse" 
quence of this danger to rim, the plea 9t 
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'[378 US 64) I answersmi!(ht expOS~l him "to' the 
hmctilrjtlhel,eafte,r, the Court de-I criminal law of theSta'1:e in which 

Kansas, 199 US 372, I the grand jury was sitting.", M;, at 
26 S Ct,73, in which 195,50 L edat 437. Justice Holmes, 

had held plaintiff in, writing fora Court which Included 
poiiotp,ml:lt for l,.is refusal tol the author, of Jack v Kansasi,supra, 

questions, on t)'!el squarely held that" [a]ccording to 
they would subJect hlml UnitedStat()8':'v Saline Bank, 1 Pet 

pOilsil)leljncrimination under fed.! 100 [7 ,L:,ed 69]. he was ' exonerated 
In rejecting plaintiff's' from' discloflUres' which would have 

said that the ]i'ifth exposed him to the penalties, of the 
A~~:~,~~~~e~~Ii';;'~has no application in a gtate law. See Jack v Kansas,,199 
p this," and hence ','the US ,372, [50, ~ ed 234, ,26S Ct,73]. 

the case" is wheth- decided this ,term,," 200 US, at 195, 
of his, claim of right 1\0 L ed at 43'1.' , 

rel~u~:J~;~ti~:I~i'wE'r" thl! questions ' 
, of the Fourteenthl Afew months after Ballmann, the 

[378 us 651 Court decided Hale v Henkel, 201 US 
oAulen,Jm'1nt to the, Constitution., 43,,50 L ed 652, 26 8 Of ,370., Ap-
• ,'/' 380, 50 L ed at 236., pellant had been held iricontempt 
The Court that it did "not be~ of a fed~ral court forref\ising to 
Heve'tlu!t such case there is an answer certain questions Ij.ndpro-
real of a F.cderal prosecu duce certain documenl:s.His r~fusal 
tion, or such e!\'idence would b was based in part on the argument 
availed the Government fo~ that the fE,deral immuilitystatute 

pnrp(lse.' . Id" at 382,50 L e~ did not protect him from state'pros­
without citing an1 ecution.' The' Government' argued, 

a~~i~:~~ll;' Court added the fol. otlthe authority of BJ'owilvWalker, 
I, cr,'ntic dictum: "We thin1<l supra, that the 'ntatute' did 'pr\>te,ct 

e 1:'6.~';~:I~:~~u :1~~Ut~ is in regard to ,. [378 US 661 , " : 
It p in the same jurisdict him*ftom state pro~e~ution. " The 
tion, th"t is fully given i~ Government ass'umed' that it was 

Ibid. I settled that a va)ldfederaI imil'lU~ 
dictum related solely nity statute Would have to~rotect 
immunity" ,under th¢ against state prosecutiqn. Itnever 

, Claus,~, ,o,f ,t,h~ ',Fourf suggested, therefore, thlJ.~ iUlly,upity 
Anjllluldm,ent is apparent fronl f '" d I 'tl" ' . II 

it MI,S '"r,cgardCd,' ,flVI ,rom.e era, prosel;u,~lI, wlj.s':a 
Ballmann v Fagin, 20( that was requirejl. ,.I\,PpeJIant slmi-

,n'~,,,,, «w'" "",' lady ,assumed, witbout, IU'lIument, 
,26 S Ct 212, a, that the Coustitution, required im-

, ' cases d~cide 
th;~~~;f~;:;~;i;l~;:tk~n Claus munity :from state eonviction, as a 

Al)lenctment.' BaH, condition of r0quirinl~ ,incriminating 
h,lj.~lI/,l,'f,en held in contempt of testimony in a federal, c/Surt.Thu! 

refw\ingto alJswc th!l ' llrlticalcon8titlltiQnali~$ue-;-
c!li~ajilil: Ira'~~t'~(H)l1eS, ~~~~-:a at::r~i I .ij~~]!!!~2$!=Mc= 
!~t.;~~~I~ri';I'- ·p~·I;m;g:e 'tUuSt-pre';ail."~- In re Kan'@017Fs36iIn i.1'~ a:~ok; 

, ' " Sn1elting Co, 188 F 954, 14'6' F 83Si' ,', 
9. At this time, the prIVilege against 

'H"".~i~' •• ,."" 'g,', Tn re' :t<:oc'l1/ 14 :}+1cd C s self-incrimination had rLO~ yet been held 
, Ii{'~e' FllhI\.tein, 103 " applfcnble to the State. througlitho FOQr-

269; ~ie ,11., ••• lnol, ,q', Arli<lIan'kr It 20; teenth Amendment." ' 
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·~~~~~~WU4.~.~~Con­
land and' the .concJu­

t eour 1iTnrat 
countr onl diiiiger fObe 
c'2:ns' d ~ is one arisins; ~TIiliithe 

. 'sdicHon and uiiilii:""l11e 
! -', -' --

~ e s vereignty. Q',leen v Bo:,:es, 
1 .& ~ng of the Two Slci­
lles·y. iIIcox, 7,State Trials (NS), 
1019, 1 68; State v March, 1 Jones 
(1\( Car " 526; State y l'homas, 98 
}.rCar 99. . 

"The case of United States v 
Saline 'ank,l Pet 100 [7 I, ed 69], 
is. pot n conflict with this .. That 
was a. iII for dIscovery, filed by the 
United. States. against the cashier 
or' tJ\e aline Bank, in the Dis trict 
Court f the Viq,inja District, who 
pleade~l that the emission of certain 
unlawf I bills took place, within the 
State 0 Virginia, by the law whereof 
penalti s were inflicted for ,meh 
o''lissio s.. It was held .that defend­
ants w re not bound to answer and 
subject themselves to those penal­
ties. I is sufficient to say that the 
prosecu ion Was under a state law 

.• [378 US 6'1) 
whiCh mposed*the penalty, and 
that th 'Federal court .was simply 
I>.dminislt~ring.the stahl'law, and no 
qUestIO\' arose as to. a progecution 
undet. nother jUrisdiction." 201 
US, at 9, 50 L ed at 663. 

This 'dictum, subsequently relied 
on in nited States v Murdock, 

,, ______ supra, as not well founded. 

'he illled gnglish nile Jl:!!;!! ex­
............ --"'1'. L~~L.:.1:..~~t_ . .s..!.~:d 

~~~d~~1 
~~,~ ."Supra, at· , 

King of the Two ::;l¢l:ues 
by the Court in Hale v Henkel 

had been rejected in McRae. More. 
over, tl)e two factors relied on by 
the English court (n King of theiTwo 
Sicilies. Were Wholly inapplicable to 
federal.state problems in this. coun· 
try. The first-"The impossibility 
of knowing, as' matter ~f II\",:,\t~ 
What cases the [danger of mctl~ma­
tion] niayexten(\ . • .' ," supra, 
at 684~has no force in aliI' Nllmt~y 
where. the federal and 'state courts 
take jU\:licial uotiee of each' other's 
law. The second--that "in orderlo 
make the disclosure dailgerous'tO tilt) 
party who objects, it isessc)ltial 
that he shouldfitst quit theptotecc 
tion . of our laws, and wl1ful!y"g/) 
within 'the 'jurisdiction of. the"Iaws 
he has vidlated," supra, at 684;1'l~5-,­
is equally 'Inapplicable in our country 
where the witness is generaJlywithin 
"the jurisdiction" of the State under 
whose law 'he claims danger of In· 
'Crimination, and where, if he is Ii,of, 
the State rnaydemand his extradi­
tion. 'J!hesecond ca8~ relied on !n 
Hale v Henkel, supra-The Queen v 
BOYes, $upra-was itrelevant. til the 
issue, tHere pres~nted. The Queen 'v 

*[378 US 68] " , , 
Boyes did not involve "different jll­
risdictidns or systems of law. It 
merely held that the danger of pros· 
ecution Hmust be real afld apprecia­
ble • . '" not a danger of an imagi­
nary and unsublltantial character 
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• • ." in no way suggesteil that incrimination ."applies to" fede."al 
the I1H."p'er of prosecution under for- court~ when they are admmlHtermg 

be ignored if it was statel substantive law. The most 
allLdl!a[lpr'ecial,]e."lo .. [378 US 69] 

authorities Telied on by 
Courl;lIn Hale v Henkel provided 

for the conclusion that 
Fifth Amendment. "the 

n~l~'~~it~(O be considered is one 
III the same jurisdiction 

the same sovereignty." 
attempt to distinguish 

Marshall's opinion in 
S*.te8 v Saline Bank of Vir­

more successful. The 
tf2idir,g of Saline Bank sug­

the state, rather than 
privilege against self-

7, supra. Nor were the 
cases relied 'on' in Hale v 

in: favor of the 
:~ifth Amendment did 
'\ritness from incrimi­

state law, In State 
(NO) 526, the North 

~p"'me Court in 1853 did say 
Cilroliria U[c]tiurts, in ad­

Jlli.ni"teJ'inl~ justica among their suitors, 
the criminaUaws' of another 

<I;."nlry, f¥ _ as ,to protect a 
"asked whetl}er he had 

That court, of course, 

a~pilo~r~:"~~~~~ the Jlifth Amend-
Gb Atntmdment (which 

",and the North Caro-

,~~~:()'~;:~ appar-~~ in f'lCQ,P(,! than the 
$tot. v Thom •• , 98 NC 

518, 52Q (ci~ingc.s.s). In 
l~ilth6rity'" of ,the 'March 

'diminished, if 
of the 

it! Hale 
the 

reasonable 'reading of that case, 
however, and the one which· was 
plainly accepted by .Justice Tlolm(\s 
in BaUmann v Fagin, supra, is that 
t,be privil"lte against self-incrimina­
tilln precludea...a.Jiiaeral e!>Ure bum 
:r;.e.wJiriug an answer to a Qllest.ian 
l/LhiCh_miKlli.il:!£!'imina te. the withesB 
yrujer state law." This reactmg IS 

especially compelhng in light ()of the 
English. antecedents of the Saline 
Bank case. Se.l East India Co.' v 
Campbell, discussed, supra, at 683; 
and Brownsword v Edwards, dis­
cussed supra, at 683, 684. 

11. It has been argu'ed that jj[i]t is 
abundantly clear • • .' .that Suline Hank 
stands for no constitutional prinfiple, ,what,­
ever. It was merely a reassertion of the 
ancient equity rule that '" court of-'equity 
'will not order discovery that may subjeCt 
a party to .criminal prosecution.' In fact, 
the decision was' cited ~h, support of, th~t 
proposition py an .lsteem~d )1lembct;' ,of the 
very Court that decided, the case." 2 Story, 
Comlnentaries on Eqt1i'ty~' § ~494, n. 1 
(1836)." Hutcheson v United States; 369 
US 599, 608, note 13, 8 Led.'2d 187,' 147, 
82 S Ct. 1Q05 (opi~io)l of Mr. Justice Har­
Ian). 

The cited authority does,:,not, .. however, , 
support the argument "tha_t .s.aline' B.nnk 
stands for no constitutio'nal principle what­
ever/' Tha.t ,case waS cited, by St0t:y, 
intermingled with more than a-doten,other 
ca,se9, in a footnote to the ,f-Ollowinr, state .. 
ment: "Courts,of Equity- •• " -. will not 
compel a, 4iscovery ~n. ,aid.of B_ crimin~l 
prosecution • • • for ,it is against th(3 
genius 0/ the Common Law to C(,l.mpel, -'a, 

party to aO(lUS~ h1~m8ell; 'a,nd it is 'against 
the general, pr~nciples of, $qui~y': -to-,aid ,in 
the enforcem.ent -'of penalties or forfei­
tures." . (E'mpha.i. ,.ddod.l.Thi. state­
ment SUggE)sts that the ~om1l10n-l~w priv­
'ilega and the :equitabhl ;r~le, a;r~ ',s,o_,in~r­
meshed that, it sCl'ves_nQ,',useftiL.p).lrpQSe t~ 
attempt to ascertain whl(!ther u given ap­
plication -b:V a Court of Equity- rested_ on 
the former ot tho latter. ' ,'l"> -
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, iTh~weakness ofthe Hale v Henke! 
~ict1,lm ,~a~. immediately recognized 
both by ilower federal conrts" and 
by this Court itself; In Vajtauer v 
,CQmmlss'!tlIiilr .. Of .• lmm!gra tion, ·278 
USljjs~17f1!L ed 11)60,' 47 Si,Ct 802, 
decldedi.liti.' 1927, bY,··ll unanimous 

'. "'; .... '[378 US 70] " 

'Coutt, allpellant refused to ,answer 
certain questions put to him in a de­
portation proceeding on the gronnd 
thattl,ley "might hay!! tended. to in­
icriminate him 'under the Illinois Syn­
dicaHslti Law'., . • ." Jd., at 112, 
nL ed at 5,65. Instead of deciding 
th!li issue .on, ,the authority ,of the 
Hale v Henkel dictum,the Court held 
that the privilege had been waived. 
The Court'then said: 

"This conclusion makes it unnec­
essary for us' to cbnsider the extent 
to which the Fifth Amendment guar­
antees'illlrtlllnity ,from self-incrim­
ination. \lnder state· statutes or 
whether this ca"e is to be controlled 
by Hale v. Henkel, 201 US 43 [50 
L ed 652, 26S Ct 370]; Brown v. 
Walk~r, 161 US 591,608 [40 L ed 
Bi9, 825; 16S Ct.644J; compare 
United, States v. Saline Bank, 1. Pet 
100 [7 L ed 69] ; Ballmann v.Fagin, 
200 US 186, 195 [50 L ed433, 437, 
26 S Ct 212]." 273 US, at 113, 71 
Led at 566. . . 

In a subsequent case, decided in 
1933,this Court said that the ques­
tion....,-whether ,"one, under examiua­
tion in a federal tribunal could not 
refuse to· answer· on account of 
probable incrimination under state 
law" -was "specifically' reserved in 
Vajtauer v Gomm'r \Jf Immigra­
tion," imp was not ~'definitely set­
tled" until 1931.. UnitEJd States v 

-lTS~e, ~:-U~ited ~tates v Lombardo, 
228 Ii' 980, add on other grounds, 241 US 
73, 60 L ed 897, 36 S at GOS, wher~ the 
'court accepted defendant's c~ontelltion that 
if she answered certain questions, she 
might uincriminate herself under the crimi­
nal laws of Washington." See ah~o. e. g., 
Buckeye Powder Co. v Hazard Powder Co. 

Murdock, 290 US889,396.'{S~ 
381, 386, 5.4 S Ct223. . . 'i<! ' . 

, ' '" " 

t 
argument, but. instead rested 
~e. case on tbejJiiJJjj']llatjus 
refusals had in each instance been 
bMed..un.ie!1ei'al Ils We!! !is iit4£efll-

. '[378 US 71] " 
c.cxiwination Tn. 6J Jpport,.,gi !its 'YQn .. 
.stitutional argument, the GOVern. 
...!!lent cjt<l!L1he same:::mo Enghsh 
cases erroneou'lly' relied on in' the 

.H!tltL v .Henkel dictum Kingo! the 
T.\l!:o. SjemeR \i Willcox, !!.upra; wmcll 
had beep overrp1ed 1lud :TEe lIil1u~~ 
£ Boyes., ~Ilpra. which was wholly,in~ 
aU[!ORjte An examination oFthe 
prjefe anllsummary of a:riUIDiiiii: in­
.dic·ltes that neither the Governn~nt 
,{lQrthe appellee informed the Court 
.that Kjng n;tt TI~o Sicilies.liad 
.I.wen ov.erW J ited States of 
America v McRae, supra." ._-;------.._-

This Courhdecided that appellee'$ 
refusal to answer rested solely on '1\ 
fear of state prosecution, and thep 
concluded, in one brief paragratili, 

_._---'-'­
'206 F 827; In re Doyle, 42 F2d 686,revd 
without opinion, 47 F2d,1086. 

13. The Government also relied on 'the 
North Carolina case of State ,t March, 
supra, 'Which, as previously noted,. see note 
10, supra, had been'discredited by,the sub.:. 
sequent case of State v Thomas, 8UPt'B. 

1-12 L.d 2d1 
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that such aHear did not justify a violation of the law,; of another coun-
refusal to questions put by try." United States of America v 
federal McRae, supra. 

The "VULU gave three reasons for The third reason given by the 
this Th~ first ,was that: Court in Murdock was that: 

for federal pur­
be prevented by mat­

dellcnditlg upon state law.Con­
VI, § 2." 284 US, at 

213. ' . 

ffhiEi a~~~I~~l~.t, however, begs the 
critical q :Noone would sug-
gest law could • prevent a 
Proper investig!\tion; tpe 
Court had held that the Fed-
eral could, under the 
Supremacy grant hnniunity 
ftom ~Itate a.nd that, ac-
cordingly, law could not pre-
vent. a federaHnvestigation. 
The'whether the 

without grant-
8tate prosecu­

tiOlnp,el testimony which 
:I~::~~~,~l~~~ie under state law. 
C first "reason" was not 

this Issue. 

,The see'ltd reason given by the 
Court was 

"The E~!~:~~();ri' ul,e .0J evide\lce 
agair)Elt CI selfcincrimina-
tlon, (In plstoricahY; th(lt con-

US 72) .' 
Fiftli'Amendment 

l\e~ts, not protect witnesses 
", a,g.ainst dlsq/osing ()ff.~nse$ in, viola-

. Hon of cO\lntry. 

1~~~Il~! V,WlltICox. 
.' '. . 1050,068. 

S. all, 330." 
_",,"I~~,~!"W,"~Q, ';L ~ at ,213. 

, "lJe~~h~t~lit<id the 
o~ li\~fJince )over~ 

, othllr', inappo~ite. 
rille Wllij the 0\)\)0-

stated:jn this Court's 

i~:I#~I~~l~D::~ did ~'protect wit. 
I diacjo;sln,gotre,naes in 

"This court has held thaLimmu­
nity against 8tateprosecution.is not 
essential t<i"the validity' of federal. 
statutes declaring that a witmSs 
shall not .be excused from giving evi­
dence on the ground that it will.in­
criminate .him, and also that the lack 
o·f state power 'to give witnesses pro­
tection 'against federal prosecution 
does not defeat a state Immunity" 
statute. The principle established is 
that full and complete immunity 
against prosecution, by ,the gove~n-
ment compelling the witness to an~ :tl ~ 
swer is equivalent to the protectioll6 
furnished by the l'ule against com­
pulsory self-incrimination. C6unselc 
man v. Hitchcock, 142 U.S. 547 [35 
L ed 1110, 12 S Ct 195].' Brown v. 
Walker, 161 U.S. 591, 606 [40Led 
819, 824, 16 S Ct 644] . Jack v. 
Kansas,199 U.S. 372, 381 [50 L .ed 
234, 236, 26 8 Ct 78] .. Hale v. Henk-
el, 201 U.S. 43, 68 [50 L ed 652,663, 
26, S Ct 370)." 284 US, at 149,76' 
Led at 213, • 

This argument-tl)atthe rule in 
question had already been "estab­
lished" by the past decisions of the 
Courk-is not accurate. The ,first 
case cited by the Court-,Counsellllan , 
v Hitchcock--said nothing about the J 
problem of incrimination under the 
law of another sovereign. The. sec­
ond ,case-Brown v Walker-'-mereiy 

• [378 us 73] 
held that the <federal immlmity. 
statute there involved did .protect 
a.!fainst state prosecutioll'.i)q;hethird 
case-Jack v ~an8I1s-held tlliltthe.j'·· 
I)ue.Process Clause of the Fourteenth 
Amendment did: not prev'entli1ltate 
from compelling an an'swerto. a 
question· which presented, n9 "real 
danger of a FedE,ralprosecliiTh'n!' 
191f1JS, I).t 882, 50L ed at:237.The 
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finl\l eas8..;,.,Hale v Henkel-con­
tained dictum in support of the rule 
announced which was .without real 
authorjty ;an.d ,WPich, had been ques~ 
tioned. 'b1 a .. unanimous, Court in 
Vajtauer' v"Commissioller o-f Immi· 
g1<ation, supra. ~¥§LJilltJjourt 
S~eguently . said, in_ no uncertain 
f&JlDa.: tbat. the rule alilioun!:!]d 111 
Murdock had not been previously 
"established"hii'i the decisions of the 
Court .. '. When urdock 11Pl.e~~<!.Eis 
subseqUent_conViCtion on. truutr.Qiiiiit 
illterali!\,.that an ~nstructi!!.!;_~ 
udIl£1l1JJ9iS Should 'hayueen 'glven, 

,tbeConrt vtllrmed the Co!!!:!..of Ap­
penla' reversal of his CQ.nvicti(~~ 
§.!lid:.:QIat: 

under a grant of st[~:~l~::'l~l~::~. 
"availed of hythe 

• 
ment" 

occur. 
Court" in a 
this practice, 
thority 01 a princi.p\e 
longer atceptedby .~·l llSL)purt:. 
Feldman' reasoning 
as follows: ',: 

"[T] he Fourth and :Fifth Amend~ 
menta, intertwined as they are, [ex­
press] supplementi~. phases of the 
same constitutional purpose " .•. " 
322 U8489-490, 8,8:t. ed 1412. 

• "Not until .this 'court pronounced 
judgment in Ullite'd States v. Mur-

. dock, 284 U.S. 141 [76 L ed 210, 52 "[Olne of the MttIed principles of 
S Ct 63, 82 ALR 1376], had it been our Constitution has been that these 
definitely Settled that one under ex- Amendments protect only against 
amination in a federal tribunal could invasion of 'civil liberties by the 
not refuse to answer on account of [Fed~,ral] Government' whdse con­
probable incrimination Ilnder state duct they alone limit." ld., at 490, 
law .. The question was involved, but 88 L ed 1413..;" . 
not.decided, in Ballmann v. Fagin, "And so, while evidence secured 
200 U. S. 186, 195 [50 L cd 433, 437, through unreasonable search Illld $ei-
26 S· Ct 212], and specifically re- zure by federal officials is inadihis­
served inyajtauer v. Comm'r of Im- siblein a federal prosecution, Weeks 
migration; 273 U.S. lOB, 113 [71 L v United States, supra; •• ' •. in­
ed560, 566, 47 S Ct 302]." United criminating documents so secured by 
Stl\tes v Murdock, 290 US 389, 396, state officials without participation 
78 L ed 381, 386, 54 S Ct 223. by federal ·officials but turned ,\lve!' 

Th 'th th' . for their use .are admissible in a fed-
__ us. !lei er e reasonmlL nor I . V····B d . " . 

H.~ ~n'''~.H"lied D b:t .t::.-.. ~-.-.-era . proseeu IOn. . ur· eau v. ,""C._ 
~~"", __ re .0 ... =_""lII.... Dowell, 256 ;S, 465 [65 L ed 10M;!, 

.iD.l1JllUld States v..Mul'.<ioc!s..?§.4. US _ 41 S Ct 574, 13 ,ALR 1159],"jl22 
Ul.J6 L~<!JlIQ."l)~ . .§.g! .. ~~~?. Atl'{ . US at 492 88 L .ad at 1414. '.', 
J 376. SUllPQTll! Its conclUSIOn mar ' " 
the Fifth Ame;dme;;ti~imil~ The CoUrt concluded, thereforll, by 
Eedera]. Goyernment 1.!L\:lwmeLl\n- analogy to the then extants~arch 
swers ,to qnAs1ious whkh..migllj; in- and Seizure rule, that evidence c9m-
criminate under state lawJ pelled by a state grant of immunity 

---.- could be used by the Federal Gov-
In 1944 the Court, in Feldman v ernment. Rut:tbe legal 'fo!JJl.!.la.tion liv 

United States, 322 US 487, 88 L ed .t)pOli which that 4-to-3 decisionrest-'IIJ 
1408, 64 S Ct 1082, 154 ALR 982, ed..ruL longer. stands. EVldelice1i­
Was confronted with the situation kWlY.J!llizeli Iii:state offiCIals may 
where evidence compelled by a ~tate I!ot now be receiv~d in federal court.;!. 

\~·.I:I:.: ..... 
. :';, 
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364 US later been used to conviCt him of a 
. S Ct 1437, state crime. A federal statute at 

Ilcn,"rti.l,~lil· over the dissent of that time provided that no testimony 
Feldman decision, given by a witness in congressional 

J~~~~~~~~~~~~~~~- inquiries "shall be used as evidence 
in any criminal proceeding IIgainst 
him in any court . .. ," ,j 62 Stat 
833. The)5tate questioned the up­
plication"of the statute to petition­
er's testimony and the constitution-
ality of the statute if construed to 
apply to state courts. The Court, in 
an opinion joined by severi members, 
made the following significant state­
ment: "a witness does not need any 
!l.tatute .f9~prot~fhim ?rom tIil!"'trse 
~f.Jlelf-incri!!li!lating testimony nets"· 
~ompelled.J.Q..ll:jy~..9~~is objection. 
~fth Amendment taltes carellf 

,.th at wTtlim!GLl.t.rua,l.te.~7iJS, 
at 181, 98 L ed at 612}' This state-
. • [378 US 7~1. '. -'. 

1lWli..ll.!J.g,gests "that any testimony 
-~~-- ~ 

elicited .lllldel:..thr~f contempt _~ 
/l...lUlY=nt.to.lIiJJQm the cQlllliiw­

... tiopal Ilrilli/.ege against self::i.!.u:tim­
ination is,3~J2!icable (at the time of . 

.bla aplar to t4Q,..~dQraJ Gmrernmpvt) 
,.!Jll!Y. not. constitl1ti~nanY ~e ad.m;tt.e.d 
~ntQ eJndence a~{3mst, bult lll....lWY 
~riminaJ ·1l:ial...l:.andncted hYlJ..JLfll:­
~IJl,IllellL.to...l<Y.bQm the priv.i.!.e~ is 

~~;~;iE~~~~~~t~~- \\Iso applil'J.l.b.l!4.This statemenT, read in light oftoday's deCision in 
Malloy v Hogan, 378 US at 1; 12 
L ed 2d at 653, 84 S Ct 1489, 

.. v Maryland" supra, pe· 
tt:!~::~,~ before a United 
S Selt\lJ,l:e Qommittee investigat-
lhiirc:i'inoEl: and liis'. testimony had 

draws into question the coniinuiI\g 
authority of the statements to the 
contrary in United States v Murdock, 
284 US 141, 76 L ed 210, 52 S Ct 63, 

more protecjiion tha.n,',would:,1;)'e' 
by the .Fl:I'th: ;Amendment &lon~" It 
that the statU\6 apP1.iecl, e,ven where, ." 
there, the w~~ne8s had' .. no,t.,·clahned hill 
privilege again$t se1f~incriniinf\tion before 
being requir~d to testify .. It held, ,as wall, 
that ,the statute did, and -<lOpstitutionally 
could, prevent usc o:f the tesMnony in state 
aft well as federal courts.: 

T 



"'t :_.~ u. s. 
82ALR' 1376, and Feldman v UTIlLeUl 

States, supra,'" , 
KnllPpv Schweitzer, 31$7 US 371, 

2 Le4~d ;1,393, 78SQt 131)2; in-

fora.,Wltness' re~usalto answer 
questions,'under a gmnt of state im­
munity,. on the ground that his an­
swers might subject him to prosecu­
tion under federal law. Petitioner 
claimed that "the Fifth Amendment 
gives him the privilege, which he 
can assert against either a State or 
the National Government, against 
giving testimony that might tend to 
implicate him in a violation" of fed" 
eral law. Id., at 314" 2 L cd 2d at 
. '·""*[378US'I7] . 
1897. The Court, applying *the rule 
then in existence,denied petitioner's 
claim !llld declared that:, 

'~Itis plain that the [Fifth Amend" 
ment] can no more be thought of as 
restricting action by the States than 
as restricting the conduct of private 
citizens. The sole-although deeply 
valuable-purpose' of the Fifth 
Amendment. privilege against self" 
incrimination is the security of the 
individual against the exertion of 
the power of the Federal Govern" 
mentto compel incriminating testi" 
mony with a view to enabling that 
same Government to convict a man 
out of his own mouth." Id., at 380, 
2 L ed 2d at 1401. 

The foregoing makes it dear that 
- -.----.~ -

16. In Ullmann v United Sthtes, 850 US 
422, 100 L cd 611, 76 S Ct 497, 63 ALR2d 
1008~ decided two years alter Adams, the 
Court did· not reach the constitutional ques­
tion 'of whether a State could prosecute a 
person on the basis of evidence obtained by 
the Federal Government ·under a federal 
immunity statute. The Court again con­
strued the applicable' statute, which re­
lated to testimony involving national se­
curity, to apply to the States and held 

'-, " 

In.Ught oFthe hlstory,':"p<'611~ielr 
and purposes of the privilege IIg1Uro~t 
self-incrimination, we now aC':~iJ,t!'~i~ 
correct the construction 
privilege by the English ".morbi" 
by Chief J uatiee Marshall and 
tice Holmes. See United States V 
'Saline Bank of Virginia,' supra'; 
BaUmann v Fagin, supr". We re:' 
ject-as)lnsupported by history: or 
poIicy-;-th~ deviation frqm that con­
struction only recently adopted by 
this Court inUnitcd Statesy¥ur~ 
dock,supra, and Feldmall Y.United . 
States, supra .. We bold tbattl<e 

copetjtllfiouaJ prHfi)ege 
. . '[3.18lJS 78]' • ' 

lIe.dnot. 4 .8¥ajnst 8elf-lncrimina~ 
,tion protects a state wit: 

ness agAinst' incrimination" .1lnder 
federalJ!s well as state law aii$la 
federal· witness against incrim!n.fI.~ 
lion under stllte as well· as f~de'rI\I' 
.lIDY.... 

We must now decide' what ~ffect 
this holding has ,on existing state 
immunity legislation. InOounsel­
man v Hitchcock, 142 US 547, 35 L 
ed 1110, 12 S ct 195, thisOourt 
considered a federal statute .which 
provided that no "eyid<;!!Se ob~ained 
from a party or witness by means 

that the paramount federal "authol-ity itt 
safeguarding national security" ··J.hstifi~l~ 
"the restriction it has placed on the ex_er~ 
cise of state power • • . !' Id., at 436, 
100 L ed at 623. , 

17. The English rule apparently ·prevails 
also in Canada, Australia and' India. See 
Grant, li'ederalism and Self-Tncl'iminntion: 
Common Law and British Empire OQm':' 
parisons, 5 UCLA L Rev 1 (1968). 
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of a judicial ,l'oceeding ~ . . shall tects a state witnesll against federal 
be given in el:idence, or in any man- prosecution, supra, at 694, and that 
ner used aga'nst hilll ..• in any "the same standards 
court of the nite(jI States ..." neadnote 5 must determine whether 
Id" at 560,5 L cd at 1113: Not- lIe.dnote 6 [a witness'] silence in 
withstandin ,this statute, appellant, either a federal or state 
claiming his 'privilege against self- proceeding is justified," Malloy 'v 
incriminatio \ refused to answercer- I-logan, 378 US'at 11,12 L ed,,2d 
tain questio 'before a federal grand at 661, ~Jiuld..JJ:le constitutional 
Jury. The ourt said "that legis- rule to be tQai.!!.Ji!:ate witness may 
latlon cannot abridge a constitutional !llliJl,e. compelled to ghe teglJjjr!jjjy 
pt'lvilelie, an that it cannot replace ",~..ba,;.itu:drnjPAtjz)g nuder 
01' supply 0 e, at least unless it is "fude]:aIJaw. IIples's the comQelled tes­
so bi'oad as to have the same ex- .. tiJ:wuly. and \!:'l £'W~8 canpotbe Jlsed 
tent in scope nd effect," Id.; at 585, .in any mapper_h¥-. federal officillls 
31>L cd at 11' 2. Applying this prin: ~ cOlJuectioll.:wWl..a..crjmjpaIJJ.t:ose-

· Ciple to the acts of ,that case, the .c.utia:n._"(l"ajnst hjm. We conclUde, 
CourtupheI appellant's' refusal to moreoyet,..that jn QIde~ to implemept 
answer on t e ground that the stat" this con~w.l.ruJe and aCl:Pm­
ute : "could ot, and would not, :pre- ~!,q of the State and 
vent.: the u . of his testlrilOny to Federal GQYjlrlJm~nts in jnyesflgat­
~earch out 0 . er testi ny to be used jPlr . al1.(i· lll1.l!~lIng 
in evidence gmnshim or. his prop- Head~.ot. ~ • .s.rimJ:...1hA Federaijiov­
erty. in a.cri . inalpro'!:eeding in such ,JlDlll1...wJ; roustbe m;phib­
court'.. . ," id., at 564, 35 L ed ited from making any such nse of 
at 1114; th : it: "could not prevent compelleo testltml!TY'iIIId its. l'i da~,l' 
the obtaini . and the use of wit· ,Thjs exclnsioniitii1de jiibM iiermlt 
nespes ,and e idenc«~ which ,should be ,thle' the Statea to secure ipfornwtio'n 
attributable, :directly to the testi- ~Q!' effective law en~orce­
monyhe mihtgive under.compul- .. ment leaves tllL.,,!itness' anil tlIe9 q11) 
slon, and on hieh he might be con- Fi\de~al GOver1,l.menJi.in subs!@nl!l¥' fA 
victed, whe , otherwise, and if he the same ]j)sition!,S if the wltnes~ 
had refu:sed 0 answer, he could not bad elaimiii)"J!l3 lltdh!ege m Cli!!!!!J­
possibly hay been c.onvicted ... ," .• sence of a staie Itr'Wt cif Immtlnity. 
ibid., :and at:' "affords . no pro- It follows, that petitioned, nere 
tection agai at that.useof compelled may now be compelled to answer t)ie 

· :testimony w ' ich cdnsists in gaining questionspropotinded to 
: ',,. • j •• • !.378 US 79],: Headnote 9 them. At the time they 
· .jJ\lirefl·om /I ,'~knowledl!'e of the de- "eadnote 10 refused to answer,' hOwe 
.,tlllIs: ·of . a c me, . and ·of sources of ever, petitioners had a 
i'l.l\~q\'lllation . hieh may supply other rellsonable fear, basect,.on this 
~ 'rnelll1~ of c'victing the witness or Court's decision in Feldman v 
'Mrt¥"" Id;~ . t586, 35.,L eqat1122. United Statcll,supra, that the fed­
.:.",:'1" "·,.i· .' .,. eral authorities might lise the an­

,i:lii,$:4wtYing.' . e h~ldillgofthat()ase swers against· them· il\'connection 
!~;~Q<AU)tlJv;'ldi s todlty;l;hat the'pri"i. . "[378 US 80J' 
L~~~'lil.aitis self-in'ctlpiination pro- with a federal 'prosecution.' We 
,i;;~-~~~+;-~+:, ' ....... ' I ''I ' ~-'-'--------r-;"'r7--C.",""~-

",1 -.~8~ Ollel~ 8' fond.ant d.emonstr.tes that ,the burden ()f showing: that ,thQir '~wjtlence 
'-I_":'_:-""':" __ '!'~',:-,, : - , ~ has"tCs;tifl~d, under: fl._ state is not tainted, by establishiplf ~hat they 
: Jfeadno,i;e, ./1_' arl~ oLlmMunit;¥.,.tj), mat~ had an independent, legitimJ'te sourco ',for 

,-1::." \ - _ , S , relnt"ed "to ·the -federal the disputed evidence. 
!;i\~,,~~~tloni 'o:tedeul ollthoritl',:,hav. 

i 

.. 
\ 
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have now overruled Feldman and 
held that the Federal Government 
may make no such use of the an­
swers;, Aixness di.£tat'l.LLtb.llLll~i;i­
tione1'$ ~hollld . now be afforded an 
oppoptunity, in light of tJi!!L devel-
.~ment;, to answer, the_ qUes~s . 

. . Raley v OhlO,"'1r6'()''US 423, g Lea-
2d 1344,79 S Ct 1257. Accordingly, 
the jl1dgment of the New Jersey 
courts ordering petitioners to an­
swer the questions may remain un­
disturbed. But the judgment of 
contempt is vacated and the cause 
'1'em!)nded to the New' Jersey Su­
preme Court for proceedings not in­
consistent with this opinion. 

It is so ordered. 

487, 4lJAli{lSti'l;J 

1Q82, "'Q",.~.~ltt;:~.~~:~:::i: 
ion), as ''<I ."ll'\.i~)H 
fornia, 332 US 46,68; 
1917, 67 S Ct i67a; 171 
(dissenting opinion); SI1l.'j.~~,~,';J( 
HandalI, 357 US 513, !);l9, 2J:;\~laJ\ 
146.0, .1475, 78 SCt .1332 .(cih;\Ii'1~1 
ring opiniop); J'lartkus v I1Iinoiij, 
359 US 121, 15.0, 3 L ed 2d 684, 1.01>, 
79 S Ct 67:6 (dissenting opinion); 
lind Abbate, v United States, B59 US 
187, 2.01, 3 t ed.lld 729, 738, 79 S Ct 
666 (dissenting opinion). 

BEl' ARATE OPINIONS 

Mr; .. Justice Harlan, whom Mr. 
Justice Clark joins, concurring in the 
judgment. ' 

, pnless I wholly misapprehend the 
Court's opinion, its holding that tes­
timony compelled in a state proceed­
ing over a witness' claim that such 
testimony will incriminate him may 

lie used against the witness in a 
federal criminal prosecution rests 
on constitutiona! grounds. On that 
basis, the contrary conelusion of 
Feldmari. v United States, 322 US 
487, 88 L ed 1408, 64 S Ct 1.082, 154 
ALR 982, is overruled. 

I believe that the constitutional 
holding of Feldman was correct, and 
would not overrule it. To the extent, 
however, that the decision in that 

• [378 US 81] 
case may have resteq,,*also on a re­
fnsal to e1(ercise this/Court's "super­
visory powe\'" over the administra­
tioh of justi'ce in federal courts, I 
think that it can no longer be con.­
sidered good law, in light of this 
Court's subsequent decision in El­
kins v United States, 364 US 206, 
4 L ed 2d 1669, 8.0 S Ct 1437. In 
Elkins, this Court, exercising its 

supervisory power, did away with 
the "silver platter".· doctrine a)1d 
prohibited the USe of evidence un­
constitutionally ;seizect by state au­
thorities in II federal criminal trial 
involving' the person suffering ,such 
a seizure. 'J,,:,heUeve .~hat asim~lar 
,1l!.lP.ervlso!:y' ryle of exclUSiOn snould 
.follow in II case Qf.JhLki!!d now 
.before JlS, and solely pn. thafl'iasis 
,,C9J!cur in..J;his jndgment. 

" ~:-r 
" 

I 

The Court's constitutional conclu­
sions are thought by it 'to follow 
from what it terms the "policies" of 
the privilege against self-ihcrimina' 
tion and a fe-examination of'varlollS 
cases in, this Court,. particularly'~ i,n 
the conteKt of 'carIy English law . 
Almt>stentirely absent from' the 
statement of "policies" is any refer­
enceta th~ipa'rtlcular problem of 
this case; at best; the statem~ntsug­
gests the set of values' which 'are .on 
one side of the issue. The discus­
sion of precedent is scarcel)" more 
helpfuL It Intertwines decisions of 
this Court with tledsions in :English 
courts, whi.ch peroops follow,·a"dif. 
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UH 82J (2) Without any exception, in 
casts 'doubt for one every case involving an immunity 

aniltloer on every Ameri- statute in which the Court has 
can caSB does not accord with treated the question now before us, 
th~ result reached. When the 
skein is untaligled, however, and the it has rejected the present major-
line of .• eases spread out, two facts ity's views. 
clearly emler.fe 

. (1) and some-

whatt ~~~~~~;:~ll~ this Court hase. rej·ect,ld the propo~ 

sition that of incrimina-
tion in the another jurisdic-
.tion is.a ~!Ulln~ienltbasisfor invoking 
a privilege self-incrimina­
tion; , 

". 

rull~ is riot clear. In 
Americ:a 'v McRae, LR 

the 'case on which 
Itrim,,,iiiY relies, ,the United 

as a party and 
the defendant an~ 

subjected him 
lltdb"rtv under the 

Upholding 
d

:f;:-;~!!~~;~:~~~~ ans:w

er

, the 
that the 

for an an~ 

power by whose 
name the pro­

forf.,it.", are instituted, 
l)):~o'perty to be fo1'­
reach.') Jd., at 85. 

,-' (, .. \0,.,' ,one ,sovereign, as a 
proceedin~, a, ttempted to 
process or _ anot~er sover­

which would subject 
under the laws 

cl,.al'1y, distinguiahable 
Dr<lSemt caS~l~:', ,', 

Two Sicilies v' Willcox, 
61 l,ng Rep 116 (1851), 

~~~!~~~r~~~itO~~;'h~.~~d,i.aid thl\t"the self-inarimlna-
may teni,l to 

p.".ltl"s by , 

The first of. the two exceptional 
cases is Unitec! States v Saline Bank 
of Virginia, 1 Pet 100, 7 L ed 69, 
decided in 1828; the entire opinion 
in that case is quoted in the majority 
opinion, ante, p. 684. It.is not clear 
whether that case has any bearing 
on the privilelre against ,self-incrim­
ination at all.' The second case is 

ture incurred by the party objecting to 
answer is precisely stated .'.'. ," LR, 
3 Ch App, ,at 85, ane! the fU,rther ground, 
noted above, thnt the property, s,ubject to 
a fQrfeiture was "within the power,. 'of 
the United States," id." at 87. ' 

The other two English, casos' which the 
majority cities in this connection were 
decided more than 100 years earlier than 
King of the Two Sicilies. Moreover, both 
cases involved disclosures which would 
have been incriminating under a separate 
system of laws, operating within the same 
legislative sovereignty. East, India Co. v 
Campbell, 1 Yes sen 246, 27, Eng .;Rep 
1010 (Ex 1749); BrownswOl:d' v Edwards, 
2 Ves sen 243; 28 Eng Rep 167 (Ch17~O). 
In King of th~~ Twd Sicilies, which in~ 
volved the laws of another sovereign,\ the 
Vice¥Chancellor observed that, th(j!re was 
an "absence of all authority on the po'int" 
raised before him. 1 Sim (NS), ,at 331, 
61 Eng Rep, at 12-8. 

There is little agreement Qmong the 
authorities on the effect of these ('.ases.. 
See Grant, Federalism and Self Incrimina­
tion: Common Law and British' Empire 
Comparisons, I) UCLA L Rev 1-8; 8 Wig­
more, Evidence '(3d ed 1940),. §'2268, n. 3; 
Kroner, Self Incrimination: The External 
Reach of the Privilege, 60 Col L Rev 816, 
820~ n. 26; McNaughton, Self~Inerimina':' 
tion pnder Foreign Law, 46' Va L Rev 
1299, 1302. . 

'2. Compare McNaughton, supra, note 1, 
lit 1a06-1306" witb Kroner,;supra; note 1, 
ot818. Sec Hutcheson V Unitep' Stat.s, 
369 US 599, 608, note 13, 8 Led' 2d 137, 
147, 82 S Ct 1005; ,Feldman v Uniwd 
State., .upra, :122 US at 494, 88 L cd at 
1415. 

,That this cnso has meant differ'ent things 
to different peovle i. evidenced. by the 
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BaUmann v Fagin, 200 US 186, 50 
L ad 1I33, ·26 S Ct 212, decided in 
1906. 'The statement that the ap­
pr-llant ,"W&S . exonerated from, dis_ 
closuws,wl)ich '\V9\lld have exposed 
him' to the penalties of the. state 
law." Id.,&t 195, 50 Led at 437, was 
at best an altemati1!c holding and 
probablY 1;10t even that.' BaUmann 
had based his refusal to testify be­
fore the prand Jury solely on. the 
possibiljtyof incrimination under 
statel:iw,id., at 193-194, 50 L ed 
at 436,' Nevertheless, before, con­
'sidering the effect of state incrimi­
nation at all, the. Court pointed out 
that the facts showed' a likelihood 
".' *(3781)S 84]. ' 

'of'incrlmination undel' federal law. 
Id., at 195,50L ed at 437. The 
Court then proc'eeded to. say: 

"Not impossibly, Ballmann took 
this aspect of the matter, for 
granted, as one which would be per­
ceived by the court without his dis­
agreeably emphasizing his own 
fears .. But he did call attention to 
anoth¢riess likely to he known. As 
we hllve'sald,he SElt forth that there 
were many proceedings on foot 
against ,him' as party to a 'bucket 
shop,' ,and so subject to the criminal 
law of the State in which the grand 
jury was sitting. According to 
United States v· Saline Bank, 1 
Peters; 100 [7' L ed 69], he was 
exone~ated from disclosures which 
would, have exposed him to the pen­
alties of the state law. ,See Jack 
v Kansas, 199 US 372 [50 L ed 234, 
26 S dt 73], decided this term. One 
way or the other we are of opinion 
that Ballmaun could not be required 
to. produce his cash'bookif he set 
up that 'it would tend to criminate 

opini"o'n _~~ Hal~ v Henkel, 201 US 43, 50 
L e<l 652, 26 S Ct 370, ;n which the Court 
distinguished Saline Bank, presumably inw 
adequately. on the ground that in it lIthe 
Federal court was simply administering 
the state law, and no question arose as to 
a prosecution under another jurisdiction." 
201 llS, at 69, 50 L ed at 663. 

him." 1d., at 2odUiS195-196, ~O L 
(~d'at 437~ '.: .. f.,. ", : ,: :~!;:Mt\ __ (!' 

. ~'-".0 

Since' the, J~c)l:CIl;$e" whi~lJ·Mle 
Court cited,: itmnediat~IY:lIn~1!,re; 
ferring to S!lline:J3/lon)l:",hll;d!til~ 
decide!:\:i ~~t '. !I::,few, ~W~.ek~I!~~114 
BaUmann and was'!1!0!lk'~~;!M4~ 
Saline Ba,nk,;itis ,plain: th#,:~he 
Court wasnot,aPilroying .1Il'1<l:/lPU\Yr 
ing the latter casco The~xpllll)ation 
for the Court'sinclusion of th\sam. 
bigilOus and inconclusive dis6ussiott 
of state incriminMionis surely, ,the 
fact that Baliulann, had failedto::SIit 
npthe 'claim· of federal illcrimi!1uo 
tion on which the Court relied .. ,u; 

Neither of. these twocass", there­
fore, f'squareJy holds," ante, p684j 
see ante, p' 687, that a danger of ill" 
crimination understate Jaw relieves 
a witness from testifying beiorefeiJ, 
eral authorities. More to the point, 
whatever force these two cases' pro­
vide for the majority's position is 
wholly vitiatt\dby $ubsequeI)t:c~S$S, 
which are, ilatlycontradiotpry ,to 
that position. ':j' 

. .. ,. ,. -" ;.' 
. . • • [878 US 851. .. . ", ,. 

'In J'ack.v Kansas, 19.9 USS'72, 50 
L ed 234, 26 S Ct 73,' decided in 
1905, the Court c6nsidered a Kansas 
immunity statute. The witne$shad 
refused to testifY on the grou/)d that 
his testimonYIl1ight incriminlllte him 
under federal 'law: 'rheCou\1)': UP" 
held his commitment for edtitempt 
over his claim. that the imnl1,1I1ity 
granted by the state st!\tute was not 
"broadenongh," id., at 380, 50 L ed 
at 236, and titat his imprisonment 
therefore . violated the Fourteenth 
Amendment. The Court said l' ' >. 

"We think the legal immunity i~ 

3. In Unitod States v Murdock: ~90 :US 
389, 396, 78. Led 381, 386, 54 SCt,·223, 
tha Court said that the question whether 
"one under examiutl.tion in a :tedct'aLtrii 
bunal could, . . . refuse to anSwel" on 
'\\ccount of probable incrimination: under 
state law" had been jjinvolved, but uot 
decided" in Ballmann. 
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in ·reg,mi ti a prosecution· in the also fully considered in Brown v 
same· jurisdi tion, and when that is Walker and held to be· no answer. 
fully gIven lis enough. Id., at 382, ~he c?nverse of this was also de-
50 Led Itt 2 7, .. Clded III Jack v Kansas 199 US 372 . ' 
'" The pres~· t majority chao r/locter- [50 Lcd 234; 26 S Ct 73], namely, 
. th' t t" t" di [378 US 861 
ltZeS ,; IS t~'R em

6
e
8
n
7 

as
B
, tcrYIP IC

b
' .c

t
- that the fact ·that an immunity 

urn" 'an e,' p. . u, su ml , t d t 't d' t t 
there :is no1\hing cryptic a1;>out it. gran e 0 a:VI ness un er a s a e 
Nor is it dictum. The Court as- sta~ute wOl!ld no~ prevent a pr.ose­
sumed for pqrposes of that case that c~hon of such witness for. I). vlOla­
the F'ourte~nth Amendment re- ~lOn?f a Federal statute, dId not 
quired that ~ state. statute "give suf- Illvahdate such statute. u1)der the 
llcient imm'lcnity from prosecution Fourteenth An:endment. It was 
orpunishmept," id., at 380, 50 Led held both by this court and.by the. 
at 236, and lit is evident from the Supreme Court of Kansas that the 

, opinion that! the Court regarded the possi~ility tha~ information given by 
<'1moteness ~f Ii danger of prosecu- the witness mIght be used under the 
ti{)n in the tourts of another j uris- Federal act did not operl\te as a 
diction, !ncl ding ~he federal courts, reason for permitting the witness to 
a~ ,R baSIS fo holdmg generally, and refuse to answer, and that a danger 
nQt m'~rely i' n the facts of the case so unsubstantial and remote did.not 
b,.efore it, th ,.ta state imm. u.n.ity stat- impair tho e legal immunity. Indeed, 
ute need. n t prot.ect agamst such if the argument were a sound, one 
danger. Se :id., at 3!n-382, 50 Led it might be carried still further and 
at,236, 237.\ ,', . held to apply not only to state prose­

'The next Icase is Hale v Henkel, cutions within the same jurisdiction, 
2()1 US 43,,50 L ed 652, 26 S Ct but to prosecutions under th,e crim-
37.1'), .decide~.'one y.ear l.ater, shortly inal laws of. o.ther. States.tq which 
after Ball nn. The Court there the witness might have subjected 
rejected th' appellant's argument himself. The question has been 
that th~ fedt'ral immunity ~tatute. to fully considered in Engll\lld, and the 
be valId ~ d to confer lmmumty conclusion reached by the ,courts. of 
from. PUIIIS ment under state law. that country that the only danger 
It Sald; to be considered is one arising with-, 
, "The fu!' her slAggestion that the in the same jurisdiction and under 
statute. off!,s noilllmunity from the same sovereignty. •. ." 201 
Pl'osec.ution in the state courts was US, at 68-69, 50 L cd at 663.' ..0:4-_____ _ __~_. --
!::41• 1ft; Brow v Wal1<er,: 161;,:US 591, 40 answer the questiofl!! that wer~_ put to 

"LfI5d:~e,*9,:'16 ,Ct 644, on whieh,'the Court hill.~, although they might tend to incJ,'im­
re1led :In Hal , the Court 'intimated that hlate him. In 'that case it was conte:nded" 
a. fedel'al im mity Ii!tntute nee,d not 'pro- on the part of the witness, th~t the statute 
teet a -witne ~ from I C'a bare possibility did not grant him immunity v,Rainst 
that. by his sclosuX'c he might be sub. prosecutions in' the state courts; although 
jec'ted to the l'iminal laws of ;some other it granted him -full immunity from 'prose~ 
rtPV'erejg;nty," j 101 US,' fit 608, ,40 L ed' at ~ution by the Federal Government. , This­
$1); ":"'" I), "" f -:.-' :", ',':', ' cQntention was held J to b~, wlthout":'~etJt 

.1; ,:;"~>J;tn)~.i'~ra;tlk-,>-/ it,pra., 'th:e~,,~:Cbn!t~'~deserlb~d While, it was asserted' tha:t 'Uie "iaw, ,of 
__ ),' -B,tiOw1V1(iQSi.:f ows:' ',', :!, ,:' ):1I","~ eongress was ,supreme, 'and'''that 'ju'd~'es: 

?~!lJtfl: tl\eY ,:s -psequenf:- '(l'ie:, of· -Bt'lown V and courts in' eV,ery State; -weFe botind' 
., ",.1",., 161. S 691, (40 L.d B19, 16 S Ct thereby, and that ther.~Qte the statute 
,~]~' :Ul(! tsta te thf'lre, tnvolv~d was held !{'ranting immunity would pro'bl,tblY'op:erat'e:, 
tp:, a:ffqrd co; lete inntnJnity' to the' wit- - in the state lUI well as in the Federal 
n •• ",,, ,nd h waS therefor.. o~ltg.d to ; 

I 
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In Vajtauer v Commissioner of 
Immigration, 273 US Hm, 71 L ed 
560,4'( S Ct 302, .which did not in­
volve an jmmunity statute, the 

. • [378 US 87] . 
Court *fdund it uniwcessary to con­
sider the . question, . extensively 
argued by the parties, whether "the 
Fifth Amen(lment guarantees .im­
munity 'from self-incrimination un­
der state statutes . • . ," id., at 
113, 71 L ed at 566; the Court in­
dicated that it did not necessarily 
regard' Hale and Brown, supra, as 
conclusive of that question, ibid. 
Cf. United States v Murdock, 290 
US 389, 396, 78 L cd 381, 385, 54 
S Ct 223; Any doubts on this score, 
however, were settled in 1931, in 
United States v Murdock, 284 US 
141, 76' Led 210, 52 S Ct 6~, 82 ALR 
1376. The Court there held unmis­
takably that an individual could not 
avoid testifying in federal proceed­
ings on the ground that his testi­
mony might incriminate him under 
state law. 

'''this court ha.sheld that immu­
nity against state prosecution is not 
essential to the validity of federal 
statutes declaring that a witness 
shall not be excused from giving evi­
dence on the ground that it will in-

courts, yet stilI, 'and aside from that view, 
it wa,~ said that while there might pe a 
bare possibility that; a witn()ss might be 
subjected to the criminal laws of some 
other sovereignty, it -was not a real and 
probable danger, but was so improbahle 
that it needed not to be taken into ac­
count." 199 US, at 381, 50 L ed at 230. 
(gmphasis added.) 

Brown is cited for the propositi()n that 
"full and complete h!).niunity against 
pl'osecution ,by the govei'nment compelling 
the witness to answer is equivalent to the 
protection furnished by the rule against, 
compulsory self-incrimination/' in, United 
States v Murdock, 284 US 141, 149, 76 
L ed 210, 213, 62 S Ct G3, 82 ALR 1376, 
And see Vajtaucr v Commissioner of Im­
migration, 273 US 103, U3, 71 L ed 660, 
566, 47 S Ct 302. 

The majority is incorrect when it states, 

criminate him, and .also that ,the 
lack of "tate power to give wihleliSC/i 
protection against federal pr9.~ecu:., 
tion does not defeat a state ,iminll-

.• [378 US 88J •.• " . 
nity statute. ·.The principl':6'ftlib~ . 
Iished ',jgt/lllt . fuIVialJ.~'c6~p1~tl· .. · 
immunity Q$'ainsti··'PfOSe<:tit!Qll' ','fly"'; 
the governtnentcomp~IIiWg the'w!.f;; 
ness to ansWer\s eqtiivalent0 the 
protection furnIshed; by the"~\lll' 
against compulSory self-jric¥lmil1ali 
tion." Id., at 149,76 L ell. at,2i3~' 

'. '-. :.'-! ,',' '!,;.,-,':.')' 

The Court has not until llow.ua': 
viated from that definitiVe rUlillgl" 
In later proceedings in the Murdoclt 
case, the Court said it was "definitec· 
ly settled that one ·under' examina. 
tion in a federal tribunal couidnot 
refuse to answer on 'account of prob_· 
able incrimination under state law." 
290 US, 389, 396,78 L ed 881, 386; 
54 S Ot 223 .. The Court adhered to 
this view in Feldman; supra, 'wherE!' 
it established al): equivalent ruleal., 
lowing, the use in. a federfll cO\lrt,of 
testimony given in a state Court., 
The. genera1.winciplewas said to,'bI; . 
one of "separateness in the' opera­
tion of state and federal criminal 
laws and state and fe4eral'lmmu. 
nityprovisions:;' 3:.l2 US, .at493-. 
494, .8SL cd at 1415,' . ,i'\ 

ante, p. 688 j ,that the Court in a~le~':':'l'e' .. 
lying on King of the Two Sicilies,vsU1H.'a", 
disregarded a "settled Engli::ih, rule,':': ,eo:q~_ 
trary to its own conclusion. See note J.,' 
supra. 

- G. This was the ,principle underlying the 
decision in Feldman rather than ,the, 130~ 
called "Feldman ,reasoning," ante" p.: 692" 
which, as described by the majOrity, C~)fl.,. 
sists of phrase.s plucked from ,epfl.rate 
paragraph:" appearing on four -;di~fereJ1t 
pages of the rep,orted opinion, see Feld .. 
man, .supra, ,at 489···492, 88 L ed:'at 1412-, 
1414, The Court referred to tho 4'sily:er 
platter" "doctrine on1y to illustrate' a ,r,e­
lated principle then applicable in the area' 
of search-and-seizure. See hI., at .. 492~ '88 
L ed at 1414. 

The majority i~, however, 'correct in 
l'Ituting that the decision in I!~lldns V United 
States, 364 US 206, 4 L cd 2d 1669, 80· 
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v Maryland, 347 US 
608, 74 S Ct 442, the 

ne.lOl,tnllt a federal immunity 
statute,' language of which 
"could be plainer," id., at 181, 98 
L ed at the use in 
11 state of testimony 
given Senate Committee. 
Quite , the remark' in 
Adams . 1<'ifth Amendment 

~fr~o!t~l~:~ct~s~~t~~;~ "from the use of testimony hf is 
over his objec-

not even. rernotely 
any t¢stimony elicited 
(378 US89] 

·jmllpr r.nT_' of contempt 1;Jy*a gov­
the constitutional 

. self.incrimination 

'l~ii:J£;~~:I~e • . .. may not con­
s 'be admitted into evi-

, ~~~Jrc~'~dhim in all:\, criminal 
c' by a government to 

privilese is also appli­
p.693, 

In "''''"liP v Schweitzer, 357 US 
37l, 2 L 2d,1393, 78 S Ct 1302, 
jJJe upheld the validity 
of statutes against 
the did not,as they 
could immunity from 
federal The Court ad-
hered position in Knapp, 

in Mills v Louisiana, 
. ed 2d 1193, 79 S Ct 

. is the "history" mus­
Cour.t in support of 

(ni.,rrllliri.ll'tlle sound constitutional 
at.the care of Feld-

, " 

Court's analysis were sound, how­
ever, it would not support reversal 
of the Feldman rule on constitu­
tional grounds. 

If the Court were correef in as­
serting. that the "separate. sover­
eignty" theory of selfcincrimination 
should be djscardeU;- that would, as 
the. Court ~says, lead .. to., . .the conclu­
sion that "a state witness·. [is· pro­
tected] against incrimination under 
federal· as well as state Jaw and a 
·federal witness against incrimina­
tion under state as well. as· federal 
law:' Ante, p 694. HoweveE, deal­
ing strictly with the situation pre­
sented by this case, that .conclusion 
does not in turn lead to.a constitu­
tional rule that the testimony ,of a 
state witness (or evidence t" which 
his testimony leads) Who :is. com­
pelled to testify in state. proce\odings 
may not be used against him in a 
federal prosecution. Protection 
which the Due Process Clause af­
fords agaist the States is quite ob-< 
viously not any basis for a consti-

• (378 US 90) 
tutional 'rule regulating the conduct 
of jedeml authorities in federal. pro-
ceedings. . 

The Court avoids this problem by 
-mixing together the Fifth Amend-v II 
ment and the J<'ourtoonth and talk- (J 
ing about "the constitutional priv­
ilege against self-incrimination," 
ante, p. 604. Such an appro!lch, 
which deals with "constitutional" 
rights at large, unrelated either to 
particular provisions of the Consti­
tution or to relevant differences. be­
tween the States and the Federal 
G.wernment warns ()f the dangers 
for our federalism to . 'r\'hich the 
'''incorporation'' theory of the Four. 
'teenth. Amendment leads, ' S~e. lIo/ 
dissenting . opinion In::Malloy' v 
Hogan, 378 US.14, 12L·ed2d.p 66~. 

~. Sec Adams, supra, ,at 180) '.note: ~~J 
98 I, ed at 611. 
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. ThEl Com't's re.asons for overrul­
ingFel(!man thus rest on an entirely 
'new <lpnceptiol1 of the Fifth Amend,. 
mMt, namelr'that it appliE's to fed,­
~rl\l. LI~e ,?f s.tate-compeU~1 incr.im­
lliatlng testrmotly. . ThEl opimon, 
hdwever, coritalns nothing' at aUto 
contradict thetr\lditlona1, .weU-un­
derstood conception' of the Fifth 
Amendment, to which, therefore, I 
continue to adhere: . 

"The solE!-'--although deeply val­
uable'--'.purpose of the Fifth 
'Amendment. privilege against self­
Incrimination is 'the security of 
the individual against thEl :,exertion 
of the power' of the ·Fedifral Gov­
ernrnimt ,to compel incriminating 
testimony' with a view to enabling 
that same 'Government to convict a 
man out of his own mouth." Knapp 
v Schweitzer ,supra, 3[;7 US at 380, 
2 L ed 2d at 1401. 

It is no .service to our constitu­
j;i<mal liberties to encumber the par­
ticular.pr\>visions which safeguard 
them with a gloss for which neither 
theAext, nor ,history provides any 
support. i \ .. 

Accordingly, I cannot accept the 
majority's conclusion that a rule 
prohibitipgfederal authorities from 
using.in aid of a federal prosecution 
incriminating testimony compeUed 
in stat!) ptoceedings is constitution­
ally required. 

*[378 US 91] 
'III 

I would, however, adopt such a 
rule in the exercise of ~otlr supervi­
sory power over the·::(nininistration 
of federal criminal justice.' See 
McNabb v. United States, 318 US 

7. Speculation that federal agents may 
first have "gotten wind" of a federal crime 
by a witness' testimony in state proceed­
ings would not be a basis for barring 
federal prosecution, unaided by the. state 
testimony. As I understand the rule an-

3B2, 340-341, 87 L ed 819, 823, 824, 
6B S Ct 608. The rule seems tome 
!o follow· from the Court'jI r~jeotlon, 
III the!!l\erc.i~\lo~ It It ~u~S· l:r¥ 
power, of the '''sllv~, plat1ill ::. '. -
trine as npPli?4tj) tMU8,-\j~' .• ral 
courts of ,evidence UPIWMtitutlOn, 
ally seized by, state offiC(lrs.; Elkins 
v United States, 364US201i, oil t.ed 
2d 1669, 80 S Ct1437. . 

, , .' , I 

Since I reject the majority's ar-
gument that the "separlite SOver­
eignty" theory of self-incrimination 
is historiclllly unfotind~d, J do not 
base my conc1uSi.on on' the holding 
in Malloy, 378 US 1, 12L ed 2d 653, 
84 S Ct 1489, ~hat .due process pro­
hibits a State from compelling a 
witness to testify. My conclusion 
is based rather on the ground that 
such a rule is .protective of. the 
values which the. federal privilege 
against self-incrimination expresses, 
without in any way interfering with 
the independent action of the States 
and the Federal Government in 
their respective·splieres. Increas­
ing interaction between the State 
and Federal l'iovernments speaks 
strongly against permitting fed­
eral officials to ma'lte prosecutorial 
use of testimony which a State has 
compelled when that same testimon:r 
could not constitutionally have been 
compelled by the Federal Govern­
ment and then used against the wit­
ness. Prohibiting such use in no 
way limits federal power to investi­
gate anq. prosecute for federal 
crime, which power will be as fun 
after a State has completedanjn­
vestigation as before.' Thisadjust­
ment between state investigations 
. ,*[378 US 92] .': . 
of local crime *a/ld federal pr-os~u­
tions for federal' crime seems' l1.ar-
nounced today, ,albeit resting on 'premises 
which J think are llnsound. it is a t>'rohibi~ 
tion against the use of state-compelled. in~ 
criminating evWence Qr the ,.'Jfruits" 
directly -attributable thereto in, ~ ,feder~ • .I 
prosecution. 
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ticularly de:,il'ablle in view of the In reachin!~ its result the Court 

increasing, cooperation qoes not "cecut the far.reaching"iiii7l' .I 

between state author- in my view wholly unnecessary con- V 

ities in the of crime. By *[378 US 93], 

coop- stltutiona! ~pl'inciple that thepriv­

danger Qf any en- i1E\ge.fequires not only cOJl!Plete pro­

the federal' privilege tection against any use of compelled 
such a testimony in any manner in other 

long run will· probably jurisdictions/but also absolute im-

t,!"ogra:ms for crime pre. munity in these jurisdictions from 

effective.~ an:;:: Prosecution pertaining- to any !.Iv '<.I 

in the 

'Mr .. ,,,,,,,,,pWhlte,with whom Mr. 
Justice joins, ,concurring. 

holds that the, consti­
against self­

is n\1liiil'ed "when a 
be whipsaw~d into in. 
himself underhoth 

"',"L~nil lal' ev~n though' 

t~:~.f;~~:'i~l;!.~~~ privilege against 
SI ' lS applicable to 

p 682. Whether viewed 
ex"rcise of this Court's super­

over the conduct .of 
enforcement officials or 

corlstjitul~Ollal. rule ,necessary for 
enforcement of. the priv. 
holding requires, that 

linllrirninatil~g , testimony 
pl'()ce(ldlIlg not be 

ma,nnl~r by , of-
Cl'rllle'~tlCm with II federal 

{;~.iTt:~;~~r'~:{;;~~~;~!~ Since .these 
J "nswer in the 

very testimony as 
et'ilOene.e deriv<)d from it 

federal "uthorities 
crinf·nal Pr0,secjltion against 

should' be lifforded an 

~~~~~J!f~t~O~tl~;;~~i~~'~~~: of 
'by 

:Raley 
2d 1344, 

could be 
is -not involveq. 

of the testimony given. The rule 
which tlre"Ctlurt does not adopt :finds 
only illusory support in .a dictum of? 
this Court and,. as I shall show, af-
fords no more protection against 
compelled incrimination' than . does 
the rule fOl'biddhlg federal officials 
access to statements made in ex­
change for a grant of state immu-
nity. ' But such a rule would inval" 
idate the immunity statutes of the 
50 States since the States are with-
out authority to confer immunity 
from . federal prosecutions, '. and 
would thereby cut deeply and sig. 
nificantly into traditional and .im­
portant areas of state atlthority and 
responsibility in our federal system. 
ltwould not only require wideSPread 
federal immunizatlonfrom prosecu-
tion in federal Investigatory. pro­
ceedings of perilons who violate 
state criminalla wa, regardless of 
the wi'shes or ne.eds of 10c,,1 law el).c 
forcement. officials, . but would also 
deny tl;!e States the power to obtain 
info~'mation necessary f<)r st,ate law 
enforcement and state legislation. 
That rule, read in conjunction with, 
the holding in Malloy v Hogan, 378 
US 1, 12 L ed 2d 658, 84 S Ct 1489, 
that an assertion of tlie privilege is 
'.aILbut .conclusive, would ,mean. tl;!at 
testimony in state':inveatigatol'Y 
'proceedings, and intrial~'a:lS.(); ls'on 
a volUntary ba.sls only.'thllfe<J,jr~1 
Government would becIl):ne;the,pnly 

in'this case and would,'.pf e,outse,.pr~stlnt 
wholly different considerations. J 

-~----------~~~~ 



'104 U. S. SUPRJ<;MJ<; COURT RJ<;PORTS', '12 L.lld 2d 

law enforcement agency with effec­
tive . power to compel testimony in 
exchl\nge ·,for immunity from prose­
cution hnde" federal and state law. 
These considerations warrant some 
elaboration. 

I 

Among the necessary and most 
important of the powers of the 
States as we)) as the ~'ederal Gov­

" ernment to assure the effective fune­
tioning of government in an ordered 
society ·is the broad power to compel 

*[378 US 94] 
residents to 'testify in court or be­
fore grand juries or agencies. See 
Blair v United States, 250 US 278, 
63 L ed979, 39 S Ct 468.1 Such tes­
timony constitutes one of the Gov­
ernment's primary sources of in­
formation. The privilege against 
self-incrimination, safeguarding a 
complex of significant values, rep­
resents a broad exception to gov­
ernmental power to compel the 
testimony of the citizenry. The 
privilege can be claimed in any pro­
ceeding,be it criminal or civil, ad­
ministrative or judicial, investiga­
tory or adjudicatory, McCarthy v 
Arndstein, 266 US 34, 40, 69 L ed 
158, 160, 45 S Ct 16: United States 
V Saline Bank, 1 Pet 100, 7 L ed 
69, and it protects any disclosures 
which the witness may reasonably 
'apprehend could be used in a crim­
inal prosecution or which could lead 
to other evidence that might be so 
used. Mason v United States, 244 
US 362, 61 L ed 1198, 37 S Ct 621; 
Hoffman v United St,ates, 341 US 

1. The power and corresponding duty 
are recognized in the Sixth Amendment's 
,commands that defendants be confronted 
wjth witne!,ses and that they have the 
right to subpoena witnesses on their own 
behalf. The duty was recognized by the 
first Congress in the Judiciary Act of 1789, 
which made provision for the compulsion 
of gttendance of witnesses in the federal 
courts. 1 Stat 73, 88 (1789). See also 

4'19,95 Led 1118, 71 S Ct 814." Be. 
cause of the importance.'·of,jeati­
mOIW, . especially in the disc~~~;0t 
certain crimes for whi~he~fij~nce 
would not otherwise be :1I1Va.illl~llIn!i 
the breath of the privile'l'ei,C.®lttess 
has enacted over 40' irnmun!tY;,stllt, 
utes and every Stllte,withQut~l(ciip" 
tion, has one or mors imrnulllityaob 
pertaining to certain offenses' or 
legislative investigations.1· Such 
statutes have for more than II cen­
tury been resorted to for the lilY.es­
tigation of many offenses, chiefly 
those whose proof and plmishment 
were otherwise impracticahle, such 
as political bribery, extortion, 

. • [878 US 95] . ' 
'gambling, consumer fraudij, liquor 
violations, commercial larceny, and 
various forms of racketeering. 
This Court, in dealing with federal 
immunity acts, has on numerous OC~ 
casions characteri%cd sueh statutes 
as absolutely essential to the en­
forcement of various federal regu­
latory acts. In B\,pwn v Walker, 
161 US 591, 40 L ed 819, 16 S Ct 
644, the case ift which the Court first 
upheld a congressional immunity act 
over objection that the witness' 
right to remain silent was inviolate, 
the Court said: " [If] witnesses 
standing in Brown's position were 
at liberty to set up an immunity 
from testifying, the enforcement of 
the Interstate Commerce law" or 
other analogous acts, wherein it is 
for the interest of both parties to 
conceal their misdoings, would 'be­
come impossible." 161 US 591, at 
610, 40 L ed 819, at 825. Again In 
Hale v Henkel, 201 US 43, 50 L ,ed 

Lilienthal, The Power of Governmel1:fal 
Agencies to Compel Testimony, 39. H:l;l.rv 
L Rev 694-695 (1926); 8 Wi!lJnor.~, j;!vi­
dence, §§ 2190-2193 (McN~tiJ>hto\l tev, 
1961).' . . ' 

2. For a listing of Federal Wi~nesf:( In,l­
muuity Acts see Comment, 72 Yale, LJ 
1568, 1611-1612; the state ~cts may b. 
found in 8 Wigmore, Evidence, § 22S:1~,,~. 
U (McNaughton ad 1961). ,.;, 
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370, the Court noted 

ir~';:,~~'lly'Sir:nificant role played 
acts in thE' enforcement 

slation': 

, .:, "As tlr()~j<~~li~~~:~st"or con-:"'piracies t, . by the 
S')wrman Act c"n ordi-
,l'Iari.jy be \'rlWP,] bY' thq te,.ti-
:mony of DaJ'WI" H,pw>'() tn, the 
person of agents Or employes, 
the elalme<l,' WO\lld prac-
tle,'IIV nUllity the who,Jeaet of Con­

ltSC wOl,I)d it be for 
legisla,tUl'e to declare the,qe com­

if the jUdicial 
'po,wer door of access 
to.every 4v!lila.ble source" of infor-
mation the subjecU'! Id., at 

':ro-1'50.1; 1l6::t. 

, :,' in({' ", re~e~tly the Court de-
elared iWW1.\pity statl,ltes have 
"become of OIQr COIlstitutjonal 
fab::\'iC •• .inclu<l(,d' I, " • in 
virtually of. tbemajo:\' tegulat0ry 

:~~t!"~41~ ! Elide\'llI:GO\lern-

·~~~~I~~~r,i~~~~:~·~:~~~~~~;,com-'1 ,in exchange for 
i~~tl~~~J,~~tt~he fot.m' eitheroJ'com­
ii or ,of p~ohibition of 

compelled testimony." 
United, States, 350 US 

Led 5U,'524, 76 S Ct 
1008. 

*[378 US 96] 
'These stat~ stat1Jtes play at least 

an equally impoI't"nt ,role' in com­
pelling testiniJOny necessa~y, ~o,rellt 
forcement of state crimin.,l law,s. 
After all, the StI,tes stillbea~ pri­
wary responsjbility in tiJ,iscQuntrY 
fpr the admi,nistratio~ Qf the, eri1!l­
inal la,w :,:.most c~iJ:lles, particularly 
thQse fot whi.ch immunity. actshaye 
proved most use:Eul :&nd n~es~ary, 
are matters oflocalconcern ; federal 
preemjltlon of areas of crime 'con­
trol traditionallY reserved to the 
States has been relatively unknown 
and this area has been said to be 
at the. core of the continuing via­
bility of the States in our federal 
system.. See Abbate: v United 
States, 359 US 187, 195, 3 L ed ~d 
729, 734, 798 Ct 666) Screws' v 
United States, 325 US'91,H)9, ,89 
L ed 1495, 1506,658 Ct 1031, .162 
ALR 1330: United States v Cruik. 
shank, 92 US 542,553-554, 23'L(fd 
5,88, 5.91, 592; United States v Al:t 
Bung, 243 Ii' 762 (DCUD :Nt",)."C:f 
18 USC § 5001,: 18 USC, §.G511.· 

• f378'US 97'1, 
'Whenever access "to, important 

testimony is. barred by possible state 
prosecution, the State,oan, '"tits 
option, rel11,ove the. imp,edim~J.1t ,:by 
a grant of imm,unity: but if the 
witness is ~\Iced with.:prosecutIQn 
by the Federal, " the 

ers, . 
ties . F~d{,ll'al "uur" •. 
been the expel,"ience under, 
72 Con!\, Rec 621~ (1930);' , , 

W.tiol'aL enl'l'tll\Ont~w!\iqh ~ouch,u~oll 
th,es4il arca~ are, ,not, deaiWll,eQ., d,ir,ectly" _tl;) 

sup~n'ess aetivities illegal: un,det: stat~ laW 
but 'to assist state enforcement, agencies 
in. the administrat.ion -o.f',.'j)heir:' own' :stat .. 
qtlffl. " Se. 11,\\ IIev C~4~,9r ~Wi*,§~;~701-
~~07, 47U-471~. (~.r.o~\I:$, ,t'!lf)i;;I~\ ,iIl.ev 
Code of.l~54,§§ M01~~0'4;44,l1i.m~, 
4421-4423 (wagetin.!\, tl;~). ,S •• g"ne,ral~~, 
$chw •• t~, Federal Critllinolt JUlqsdii:tion 
apd- :rro~ecutofsJ DiscI'E~th>ni 18 1,Q.y,r '.'and' 
QQntOm~ Proh 64, 83-86 (t948); .com, 
ment, .72 YalO LJ 108, 14Q~142" ,.' 
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State. is WllOll~' powerless to extend 
Immunity. from prosecution under 
federal law hi order to compel the 
t~$t;jmllilri;' Aimllst ipvarlably ane 
swersin'¢'#J!inatirigunder state law 
canbeC'flh,ned t9b~,lncrlminating 
Uhcter 1:~deraI' law. 'Given the ex­
tensive sweep of a host of federal 
statutes, such as the income tax 
laws, securities' regulation, laws 
regulathig use of the mails and other 
commu!1ication media for an illegal 
p'urpose,. and regulating fraudulent 
trade .practices, and given the very 
limited, discretion, if any, in the trial 
judge, to, scrutinize. the witness' 
.claim of privilege, Malloy v Hogan, 
3713 US 1, 12L ed 2d 653, 84 S Ct 
148:9" jlllTestigations . conducted by 
tJ)6Stat(l into matters of corruption 
and misconduct will obviously be 
thwarted if immunity from eros!: 
cution under federal law was a con­
etl'ttt1:ronally required condition to 
l;estimonlalcompulsion in state pro­
ceedings.;Wherever the witness, 
for reasons' known only to him, 
wished not to respond to orderly in­
quiry, the flow of information to the 
State' would be wholly impeded. 
Every witness would be free to block 
vitally important state proceedings. 

, - ,I" ',_ " 

It is not. w.ithout significance that 
there'we~e two ostensibly inc.onsist­
ent lines, of cases in this Court re­
gardi1lg the' exhn:nal reach of the 
privileges in respect to the laws of 
another Jurisdiction.,ln the cases 
involving, refusals to answer ques­
tions in a federal' grand jury or 
discovery, proceedings on1;he ground 
of incrimination under' 'state law, 
absent ·any immunity statute, the 
Cour~' suggested that the Fifth 
Amel),dm~nt. privilege protected 
sueh 'answers, United States v 
Saline Blink, 1 Pet 100, .7 L ed 69; 
BaUmann v Fagin, 200 US 1.86, 50 
L ed 433; 26 S Ct 212, while in the 

cases involvingt re:£li!lal~(tb 
after . 
Court 

ialled . Il~i:,~j~~~~~!l~;;i Wll;]ker, 1 T. ''''''.1iI 
S Ct 644 . v ;,~~a~I~~;; ~9!)i ~U$ 
372,' 50 Lad: 234" 
v Henkel, 201.U8 48, . 
S Ct 370.Cf.lJulted Stat~!ii'VJ1\Ittli'1. 
dock;'284,U8141;.76 
S c:t 63, S2 ALR 1316.' " 1 ~hedecjsioil'i. 
in BaUmann'th1l,t !I,witlieas'·in ,t' fed­
eral grand jury proeeedingcould not 
be compelled to' make·disclosureS 
incriminating.· 'under' very similar 
federal and state criminal statutes 
was announced hy;mambers of the 
same Court and within a very short 
timeo! thetlecisions' in Jack' 'lind 
Hale, holding' that i!nmunityund~ 
the la wI! of on" sovereign wassn!!:; 
ficient.· The' ba:sis for these ;lattei­
holdings, as well 'as Knapp v 
Schweitzer, 357'US·371, 2,L,M 2d 
1393, 78 SCt 1802, upholding ::\state 
contempt ~Onvi(!l;ion for a tefLlsal to 
answer .after agrant"of'l!tat~>im, 
munity, wlls .. ,uQt ... 1\ illiggl\~d)Y;:lIiew 
of the prjvilege. ,against se\:Mn<;11lm\", 
inatiou, but ,.'/the, ,histol'ic ,di$tri\lu. 
tion'Q£ pOWjlr' as. 1;letween' Nl\tio~ 
and Statesil1' our, federal .syate!1l.!' 
357 US 371, at,3'l5,? L ed2d 1393, 
at 1398, 78 SCt 1302 .. As the. con. 
currin/l" and. ms~etiting, membe~s' of 
the Couftin ,((nllPP pointed ou,trthe 
dilemma 'posed ,to' 9Ur federal $ystem; 
by federally ill()rimitiatlng ';testl., 
m'ony.compelled ip:astate 'pro.ceed~ 
ing was not reaUy necessary· but, for 
the prior decision in Feldman v 
United States" 822 US 487; !l8·Led 
1408, 64'S Ct lOS;;!, 154ALR,982. 
which· ,upheld,thll. ,Federal', Gov~ 
ernmenVs, uM,· of ·incriminllltol'Y 
testimony compelled 'in a stlll;e pi"~ 
ceedin/l". ' ,AlthllUlj'h Feldm,an: )v::\~ , 
questioned, no Qne, sUggest!ld, il1' 

112 J.ed 2dl 

, '" 
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the solution to the prob- within the competence of federal 
forbidding th~,.State to officials to assay. Theseql'gcedures 

que,st;~)J1S incriminating under would create insurmoqntable'. ob-
fe<ler,al stacles if the requests IorllPproval 

the underlyi:ng 
n),IV1IPO'P subordinates 

.",,,iH'·"'e:nj'orcelmetit ftm~j;ion to the 
lll<UVlml;<' will not 

is only one 
",o'~~1"rtflle111t involved, be it state. or 

only is the danger of 
. imminent and in­

plirpose of the inves­
t~~;:~~l~~facilitate p'l'osecution and 
c 'but that nuthority has 

.wU"'q of exchanging hnmunity 
)1e'1(1'''1 testimony. To trans­

posNble' . federal pro~ecution 
[378 US 9il) .' 

"mib;ce of 'absolute protected 
sil~nlce·onlttl.e ]lart of'.a s(ate witness 

no such choice to the 
the Federal Govern­

retail! such an option. 

do to say that the Con­
reinstate Htnte power by 

:1~~~~~r~~:1!~~s~ta~t~e~~~officiaIS to confer from federal 
,Congress has cstab­
. complicated proce-

)'p,'1Il1·mll,. the approval of the 
Al;tornoeV'1 before a limited 

g~:;'n'~iJrrel~~::~. officials may grant 
i: from federai prosecu-

g •• ,:18 USC § 3186,' 18 
. . The decision to grant 
. based upon the impor-

the testimony to federal 
interest, a ,matter 

bill leading to 
gr.mt"d &: congressional 

to confer immunity 
COlocern over immuniza~ 

P~~:h:"A~.~~r:'W;~ithOllt tho 
,~o',al"'.ff General 

4737-4740, 
SSd Cong, 

llrowlIell. Immunity 

~;j~~(~;~~.;;,.J~~:r:~8 Privilege !'lTul L n"v 
tR. \ ,'b~ ~nact:ed 
of immunity to 

were to come from innurnerl\ble 
local officials of the 50; States. Ob­
viously federal officials, could .. not 
properly evah,late the exterit of·tM 
State's ne.'ld"for the testimony on a 
case-by-case basis. Fl!rthet, the 
scope of the immunity conferred 
wholly depends on the testimony 

*[378 US 100)' " 
given, a matter of considerable"dif­
ficulty to determine after,. no, .Iess 
than before, the question ,is an­
swered, the time when federal. ap' 
proval would be necessary, 'Heike 
v United States, 227 US 131, 57 L ed 
450, 33 S Ct 226; Lumber 'products 
Assn v United States,144F2q 
546 (CA 9th Cir). and, a mlltter 
whose determination requires in .. 
timate familiarity with both the na­
ture and details of the investigation 
and the background of the witness. 
Finally, it is very doubtful that Con­
gress would, if it had·the power to, 
authorize one State to confer im­
munity on persons subject to ~'rbse" 
c],>tion under the criminal laws of 
another State. 

II 

Neither the conflict·between state 
and federal interests nor the con­
sequent enthronement of federal 
agencies as the only law' enforce­
ment authorities with effective 

witnesses before either House of Congress, 
or its committees, it should vest the At~ 
torney General, or the AttoI'nay General 
acting with the concurr(~rice of appropriate 
members of Congress! with the authority 
to grant such immunity, ·and if the ~sti­
mony is sought fo:r a court' or 'grand jury 
that the Attorney Gener,Ql.aHme 'be"autbor~ 
ized to grant thol immurtity.)~ (Rehlarl{s 
of Attorney .General-~rownell~) Id., at 19. 

"Conrrress adoptod -this. view in recent 
immunity statutes. 18 '.USC .. § 8486; 18 
U!3C § 140B, S~e .Iso Comment, 72 Yale 
LJ 1568, .159,8-1610,.(lQ6S).. 



'I' , 

···708 

powel'to eompeltestimony is neces­
aary'to gIVe full e/l'ect to a priyil~ge 
I\galnst~~If.inerlmltiation whoseel(­
tef!'l~l.te4chembraMs fedel'lllM 
We)t"lis'[ 'stat~ill'lw. Thll apPl'oiIeh 
neiidno'j;'tlttq;ln light of the abOV'e 
Mnsiderations,'sh0111d .·n(ltbe' hI 
te~l'llS'O~ the State's power to compel 
the testimony rather than the· use 
to which such testimony can be put. 
It is unquestioned that an immunity 
statute, . to be valid, must he coex­
tensive with the privilege which it 
displaces,but it heed not be broader, 
COllnselmanv Hitchcock, 142. US 
547,35;L ed 1110, 12 S Ct 195; 
Bri)Wn "Walker, 1111 US 591, 40 
Led 819, 16 S Ct 644; Hale v Hen­
kel, 201 '(1S 43, 50 L ed 652, 2i:l S Ct 
370,! If the compelled incriminating 
testimony in a state proceeding can­
hot be put to ..jluy'ullil whatsoever 
by federal officials, quite obviously 
the witness' privilege against self. 
incrimjnation is not infringed, For 
thepl'ivilege does not convey an ab­
solute right to remaih silent. It 

testi. 

t,~rn·~~:'~~:] Govern. 
"lire in exac~ly 

POEljtf<m as if. the vyjtn~~ 
4.l)d ~~affl ' 

.tilt.ut,," remaih constitU" 

protects 11 witness f.rom being COin· ".', "',, 
pelled ,to furnish eVidence that blrl~Il,!d ;hat,a, rule only, ,for~ 

state IlIw enforcem'ent 
viable.';"", 

could .result .in his being subjected bi(ldingj qf , t~timony 
to 11 criminal sanction, Hoffman v 'O~!s~~~:~;t~ Ptot$~tloll 
UnitEid States, 341 US 479,.95 L ed p of ,a" ,filderal 
1118, 71 S ct 814; Mason v United in part (J)n' the 
States, 244 US 362, 61 L ed 1198, cOni1lell ill t,e§tiirl(my. -,nssaid ,thaI! 
37 S Ct '621, if, but only if, after deliberate attempt by 
thedisclo8ure the witness will be lollke:rs to utilize the tetW 
in 'greater danger of prosecution mony· identification ',11114 

. • [3.78 US 101] the witMsa in th:e jjt"tIl 
I1nd convlctilm. *Rogers v United perhaps fllthe. news~ 
States,;l!lO US 367, 95 Led 344, [378 US 102] " 
71 S Ct. 438, 19 ALR2d 378; United *lncrel1se the possibility 
Stat~s v Gernie, 252F2d 664 (CAlM pr()secutionand "iter-

. 5. FeldmAn ,v United States, ... S22 US 487. 
88 L cd 14~8,64 S Ct 1082,.154 ALR 982, 
allowed t,he use of testimony compelled in 
exchaPlfc f~)r a, grant of- state immunity 
to Secure, a 'conviction fot" a federal offense. 
I think the' Court in ,Feldman. erred in its 
assumption that an effective exclusionary 
rule. would . allow' the States to determine 
on the basIs of local policy which offenders 
should be immune from federal prosecl1. 
tiOll.' The }~ede'ral Government 'Can prose .. 

who ',have', 'l'fi~ 
testimony' in a "stat~ 

It must do BO without 
thecompclledlMtlm; 

. (: .',' 

relied on th.'doct;:in~ 
re],4diat',d .. ,' ."" ... 0 v Unit<ldlltat.~, 

.' 2d 1669, 80S Ct' 1487 
illegally seized .by $~"~~ 

Mmlssible in federal COl/rtS;' , 
, ' , , "j 
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the defendantmp.y not 599-600, 40 L ed 819, 821, 822, 
that evidence Was S Ct 644; Heike v United 'ISt:atet, 

intcllt:iorlulJy and, unlawfully de- 227 US 131, 57 L ed 450, 33S 
rived 
These 
hardly 

testimony. 226; Mason v United States,' 244 
. . 362, 61 L ed 1198, 37 S et 

basis for a ?First, one might just as .wen ' 
adjudication working 0 that the Constitution reelUilies 

sut)st.mtJal tMlIocation of power solute imm'lnity from llf()Se.:!Uticm 
and national govern- ,;/0 (378 US 103] 

II 
between 
ments. 

, In the ah!!enl,il of any misconduct 

,,«l~rha;~~~~~:il~~'re~b~y;e federal oflicers, " there is, if, any, 
e )l!\~~~\~:~o~ of fe~eral prosectl-
I. the witne;;9' appear-

state jury or 
¥o'l .. 1". from 

g~,:~~if!Cn;~~~:{:,~~s of the tt: on the 
are inc:rirninlating 

fe~~1~~~!"II;awand the TneHfhAe hastestified in what 
fr,lqUlenjJy an inocamera proceed­

a gr'lnt of immunity. 
cam<ira or' not, the tes-

;~:;:~~!:I: : hardly reported in 
,,,1 andPthetlraliserlipts and 
''''tiK:,<\,.(I~ _,.ft •. "" prMoodings are 

files of the Federal 
Access and use re-

mi,El<~onduct and collusion, a 
susceptible Of proof. 

quibbling, aince the very 
, witness is called ill a 
imres'tlg:ati,on' is likely to 

knowledge,or at least 
, on SOIM informa­
wi1cne,," Is implicated 

il;l:~dllt~i::~~!:f~n'w:bich "knowl-
~~ lire, probably 

,M'a\lable,tl;o' 'f~de:r"l author! ties. 

a(jlef~,ndlant may 

'2~~~f§fj' other 

the 
0'1' 

).'8 
pro­

not re­
possibilities. 

lill US 691, 

wherever 'the Government has 
tained an inadmissible. C~~~f~~::;t 
or other evidence through an; 
search and seizure" an illegal 
tap, illegal detention, and COE~rciiojJ., 
A coerced confession· is as re'~e2Ilirlg 
of leads as testimony given in 
change for immunity and indeed 
excluded in partbecatlse it is 
pelled incrimination in vio,lation 
the privilege. Malloy V Hoga1~, 
US pp 7-8, 12 L ed2d pp 01"',""'" 
84 S Ct 1489; Spano v New! 
360 US 315, 3 L cd 2d 1265,79 
1202; Bram v United States, 
US 532, 42 L ed 568, 18 Set 
In all these situations a dejEendal~t 
must establish thattestimon:r 
other evidence is a fruit of the 
lawfully obtained evidence, Na,rd"ne 
v United States, 308 US 
L ed 307, 60 S Ct 266; Wilson 
United States, 218 F2d 
lOth Cir); Lotto v United ~~~irh 
157 F2d 623 (CA 8th,Cir),~ 
proposition would seem a forti<l:ri 
true where the Government 
engaged in ilIellal or unco~lstitlu­
tional conduct and where the, 
missible testimony is obtained 
gove'l'nment other· than the 
bringing the prosecution and 
purpose unrelated to the pr(lSe'~U­
tion. Second, there are 
proof problems in It;!h~i:s~~~i~~~~t;~t~~ 
As in the, analogous s 
zure andwitetap C.as.E 18,""",.vh1ere 
burden of proof is,oil 
me.nt on,ce tbe d(,fendant etftab,lis'ijel! 
the.ul)laWfcilsearch"Or 
United States v Cop~on.J8~· 
(CA2d Cir) ;.United ~tatEis v 
stein, 120 1"2d 485.4S8:(CA2d 



710 U. S. SUl'HEMg ~r'Tl1?'I" 

aff'd,S16US 114, 86 L ed 1312, 62 S ~:rr~;~~~~~~~i~~~~l~j~~~~:, Ct 10OO-once II defendant demon-
strates thllt he has testiHed in a ", "i 

stllte proceeding in exchange for ilD- r:1~~:~ 
lDunity to nlllttersrelllted to the fed- t~~~::~~~f~:!i~f'( erllL prosecution, the Government " 
can betput to,show thllt its evidence 'ce'lD'lra 
is not tainted by establishin!( that 'See, "~ W\YaJ'<lS i'~'l :Q~lf7j:~~ 
it had lin independent, legitimate 12 Us 473, 85 ri'!! 
source for the disputed evidence. ; 131 F~d 198 c.t!'ll,O~t 
Since the Government has the rele- ,certiorari deJllel~, 
vant information within ib, control, '87 'ed 552, .63 

'valid prosecutions need not he sacri- 'States v Lumber 
fired and infringement of the privi- 42 F Supp '910 (DCND;Cal) 
lege through use of compelled testi- shb nom' Ryan v Uniil!U 
mony, direct or indirect, need not be 128 F2d 551 (CA 9th 
tolerated. It is carrying a premise Lumber ProdUcts A.ssn. v 
of perjury and judicial incompetence States' (plea of immunity 

'[378 US 1041 upheld after trial), 144 F2d 
·to excess to believe that this prO- 9th Cir). Cf. Pandolfo v 
cedure poses any hazards to the 8 F2d 142 (CA 8th Cir). 
rights of an accused. Third, 
greater requirements or difficulties v Hitcheocl" 142I1JS 
of proof by a defendant inhere in L ed 1110, 12 S Ct 195, 
the rule of ahsolute immunity. requlre'that absolute im-
When a witness testifies under the state prosecutianl,be 
auspices of an immunity act, the on a ,federal witness and 
immunity he gets does not secure has declined on mUllY 00-

him from indictment or conviction. to so read it, the Jimitatioll 
Heike v United States, 217 US 423, to one sovereign ra-
54 L ed 821, 30 S Ct 539, The wit- aside, v Walker, 161 
hess must plead and prove, as an 40 L cd 819, 16 S Ct 64,4,; , 
affirmative defense, that he has re-Maryland, 347 US 1-79,911 
ceived immunity and that the in- 74 S Ct 442; ,UHmailn 
stant prosecution is on account of a States, 350 US 422, 100 
matter testified to in exchange for 76 S Ct 497, 53 ALR2d 
immunity, Heike v United States, v United State~, 364 
227 US 131, 57 L ed 450, a3 S Ct ' ed2d249, 81 S Ct26()~' 

, 6. As Mr. Justice Black stated for the 
Court in Adams v Maryland, a case deal­
ing with the use of federally compelled 
tes'timony in a state proceeding "[A] wit­
ness does not need any statute to protect 

. him ftom, the' ;use' of sE;llf-incriminating 
h!stiinony he is compelled to give over his 

. objection. The, Fifth Amendment takes 
care of that without a statute," 347 _ US, 
,at 181, 98, L ed at 612. ' 

Neither Co~gre~s. nor the States have 
read, Counselman to mean that the Consti­
tution requires absolutely immunity from 

'prosecution. There- are numerous statutM 
,providing for immunity from use, not 

in exchange 
E. : g,; 30 Stat 

IB'USC § 1406; 49 ' § 9;18 
Ala: Gode, Tit' 9{§'~9;,'A~ 

29, § 171; Ariz nev Stat Ann 
w-'"""I' Ark Const, Art IlJ,' §,\J:;, Cal 

35; Colo nev Stat§,jl.O-8~~; 
'",111-0; Gon S~at (ID,5~'re~), 

,Fla St~t Atm, ~, .5,~9 
Jda,ho Code Anri §48-308 
III Ann' Stat c~'100~; H; 

'§ 124,330; Mlch"StatAtin 
NJ Rev' St.t, , § 2"':9.~~9.: 

.",oct: of the' rule-' petitio'n'el'" ,'urge 
,to hold the, 'abOve and l)Um.rQ~. 
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[378 US 105] . '. the validity of thi8 dictum where 
It does not fh,'rpfot'p require "that the witness is being invcstigat"d by 

I~b~SO~;l~u~te;::~f~~g:;~~f~r~o.m .• federal a grand jury lor the purpose: of on 'a state indictment for a pai'ticular offense 
an officer of and where the grand jury proteed-

. railroad;: refused to ings are conduct.ed by the.same l~ov~ 
er.heengagedin dis- etnment attempting to obtain a con, 

practices" a crimi- viction for the' offense-the" . 
n.al the Interstate of 'Counselman-it clearly hI's' 
Oommerce before ·a' federal validity, and by its own terms;' , 
grand j investigating specific applicability, where 11~(le~'~i~l~i:1 
violations that Act. The Court does not concern any f; 
established the first· time that fense no less a particular 
the of the privilege ex- the ~overnment seeking the 

only a confession of mony has no purpose or authority -
the also disclosures lead- prosecute for federal crimes. 
ing to £lj,:p~"oP"V of' incriminating 
evidence, of considerable 
doubt at time. See United 
States v 1 Saw 531, 536,' 
Fed Cas ; .United. States 
,'I 87, 89 (CCSD 
~Y): 441<' 268 

.,(CCND ..invalidated 
,the tlrst statute to come 
'Q~fQre "[the statute] 
'~J9uld not, prevent the 
US~ to search out 

"other used in evi-
"ub!,)ce his property, 
"ina .••• It 

could ,not obtaining· and 
the use and evidence 
which be attributable di-
rectly . testimony he mi!~ht 
,give compulsion, .. and on 

US lQ6] 
be convicted, when 
if he had refused 
could not _ pOSsibly 

dotrl'icted;" 142 -US 547, 
ed1110,atl1l4, 12 S 
di(ltui'rf indicating that 

,;;~:;1~~:~r~1~~1~~ s~:~~~Il,.~re valid, . 
valid. 

The Constitution does not re(lUirel 
tbat immunity go so far as to 
tect . against all 
which the testimony relates, InclUdl-l 
ing prosecutions of another 0'0',,0.·,,_1 
ment, whether or not there is 
causal connection between the 
closure and the prosecution or 
dence offered at tria!. In my 
it is possible for a federal ~~[~~i~~~ 
tion to be based on u 
evidence after a grant of 
era! immunity in exchange 
testimony in a federal crimi1nal 
investigation. Likewise .it 
sible that information gat.nelceq 
by a state government which 
an important but wholly 
rate purpose in conducting the. 
vestigation and no. interest in 
federal prosecution will not in 
manner be used in subsequent 
eral proceedings, at least "while' 
Court sits" to review invalid 
victions. Panhandle Oil Co. v 
277 US 218, at 223, 72 L ed 
at 859, 48 S Ct 451, 56 ALR 
(Holmes, J., dissenting). It)s 
ciselY this. possibility Q~,1t nr, •• pell~ 
tion .based on untai.!lted, !l),id,en.(~+ 
tllat we musLrecognize. _.·For if 
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Is meaningful ·to say that the 
eral Government may ,not use 
pelled testimony to convict a witnefl~ 
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of a \fe<jeral crime, then, of course; 
the.C()n~.titutlon .. pevmits the. state 
t,O.coPlPe),euch tllstimony .. ,". . 

i· .. .rk~ .. relii evil!\imeu l1,t hi tli~ 
Fitt~ :i\mendme:nt'il!lat pro4ih.l#l!U 
all~lt~tPl~ corp,:P)l~jP/l Of ~el(,.~~ 
crlmtn,atory testltno'ny was, tlia+ 
thoull'ht to inhere in using a man's. 
compdled teBtimOny to punish him," 
Feldman V United States, 322· US 
487,5(}O, 88 Led 1408,l418, 64 S 

I;.' 
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