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They declare that it is!
Regulations adopted must be understoe
.. . have ggreed upon the fellowing.

... [and]
Ariicle 1. The contragting Powers shall issue instructions te their ammed

fand forces which shall be in conformity with the Regulations respecting the:

taws and customs of war on 1and. annexed to the present Convension,

Article 2. The provisions contained in the Regukations referred 12 in Ar-
ticle 1, as well as in thé present Convention, do not apply exvept between |

contracting Powers, andithen only if all the belligerents are parties to the
Convention. P

Article 3. A belligerent party which violates the provisions of the sa2id Regu-
lations shall, if the case demands, be liable to pav compensation. It shall be
responsible for all acts committed by persons forming part of its armed forees,
_ Ariicle 4. The present Convention. duly ratified, shall as beuween the con-
tracting Powars, be substituted for the Convention of the 29th Juiy, 1899,
respecting the laws and customs of war on land.

The Convention of 1899 remains in force as between the Powers which

. signed it, and which do not also ratify the present Convention.™

Annex to the Convention

' OF WAR ON LAND _
SECTION L ON BELLIGERENTS

CHAPTER l.':l The Qualificarions of Belligerents

B A :
Article I. The laws,‘?rights, ﬁnd duties of war apply not only to armies. but also
to militia and volunteer corps fulfilling the following conditions:
. 1. To be commanded by a person respansible for his subordinates;
2. To have a fixed distinctive emblem recognizable at a distance;
3. To carty arms opentyjand ~ . .
4. To conduct their operations in accordance with the laws and cusioms

of war. |

In countrigs where militia or volunteer-corps constitute the army. or form
part of it, théy are inc]uded:'under the denomination “‘army.” ‘

Article 2. The inhabitants of a territory which has not been occupied. who,

‘on the approach of the enemy, spontaneously take up arms to resist the invading

troops without having had :ime t0 organize themselves in accordunce with

25 [Ep.: In 1940 the followihg States were partics to The Hague Convemion 1V of

1907: Austraifa, Belgium, Bolivia, Brazil, Canadi, China, Cuba. Denmark. Finland, .

France, Germany, Grent Britain, Guatemala, Haiti. Hungary. India, lreland, Japan,
Liberia, Luxembourg, Mexico, Netherfands, New Zealand, Nicaraguy, Norway, Panama,
Poland, Poriugal, Rumania. Salvador, South Africa, Sweden, Switzertand, Thailand,
U.8.S.R., Unitgd States. Austria and Ethiopia had also been parties. Cf. Lauterpacht’s
Oppenheim, I, Appendix. .

States parties to The Hague Regulations as annexed to Convention 11 of 1899 hut which
were not partigs to’ Convention IV of 1907 were:r Argentina, Bulgaria, Chile, Colombix,
Dominican Republic, Ecwador, Greece,’ Honduras, laly, {Korea. 1903), Paraguay.
Peru, Persia, $pain, Turkey, Uruguay and Venezuela. Scott, Hague Conventions. 119 )

n this sense especially that Articles 1 and 2 of the
d‘ .
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“-Q‘AﬂlC]B 1, Sh"l” be: rcg'\‘lrded as belhnerents
'thev respect the Jaws and customs of war.

~ below, p. 1008}

© of the Geneva Convention3;

_obtammg

Article 3. The. armed. forces of Lhe bellige

nght to be treated.as. prlsoners of war,
i
CHAPT[:R 11, Prisone
[Ep.: Arucles 4-—20 on Pnsoners of War a

vention of August 12, 1949,, rclauve to the
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USI- OT FORCE
they carry arms openly and if

et parties may consist of com-"

" batants and non-combatants. 1n the case. of ¢f pture by the cncmy, both have a

s of War -

¢ omitted herer S¢esGeneva Con-
Treatment of Prisoners of War,
S
o

ond W ounded

Article 2] ThcﬁobligatiOns of belligere‘jts with reg'\rd to the sick and

wounded are goverrgd by the Geneva Conv
[ED.: The reference is to the Geneva Cony]
was revised in 1906, 1929 and 1949, See bel

SECTION L. HOST

CHAPTER L. Means of fnjuring the Enen
Article 22, The nght of Belllgerents to ad
is not unlimited. -
Article 23. In addltlon to the prohibitions
it is edpecially forbidden—

ntion.
ention of Auoust 22, 1864, which
bW, P. 1017.]

LITIES
v, Sieges, and Bombardments
opt means of- injuring the enemy

. .. ) AT .
provided .bfis ecial Conventions,

(2.) To employ poison or poisoned weagons;

(b.) To kill or..wourld treacherously ing
nation or army;
(e.) Tokill or wound an enemy who, hayi
no longer means. of defence, has surrendéred
(d. ) To declare tha\t no quarter will be g

(e.) To employ arn\s, projectiles, or matlenal calculated. 10 cause unneces-

sary suffering;
(£.) To make improper use of a ﬂag of t
military insignia and uniform of the enemy

ividuals ‘beloingmg to the hostile

ing laid down his arms, or havmg
at discretion;
ven; !

uce, of thc nat1ona1 ﬂag or of the

(g.). To.destroy. or, selze the enemy’ s &mﬁcrty, unless. such deijucuon _gr-

scizure be imperatively demandcd by th r the ned

“(hy To declare abohshed shspcnded orf

dessities of war;;
-+
[inadmiss 1bie ma c0urt of law thc

rights and actions of the nationals of the hosttlle\party

A belligerent is 11kew1se forbidden to, cq
party to take part in the operations of: war

the war.
Artzc!eyg?zl Ruses of war and the emplc

missibled
Article 25. The atlack OF, bombardmen

mpel the natlonals of the hostile

i

walaatever means, of towns,
defended 18 prohlblted—'

villages, dwellmgs or bulldmgs whxch are 1
.- o

as well as the dlSthth¢ badges
{ .

directed against their own coun-:
try, even 1f they were m the belhgerent s semce before the commencement of -

yment of measures- necessary for'
nformation about the enemy ang the country are cons:deged per-
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.military purgoses.
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Article 26. The office} in command of an- attacking force must, before
commencing;a bombardmient, except in cases of assault, do all in his power
to warn the guthorities. Co ~

Article 27, In sieges and bombardments all necessary steps must be taken
to spare, as far as possil;);l_c, buildings dedicated to religion, art, science, or
charitable purposes, historic monuments, hospitals, and places where the sick
and wounded are collected, provided they are not being used at the time for

It is the ditty of the besieged to indicate the presence of such buildings or
places by distinctive and visible signs, which shall be notified to the enemy
beforehand. - o ) o _

Article 28. The pillage of a town or place, even when taken by assault, is
prohibited. - B ' ‘

CHaprTER 11, Spies

Article 29, A person can only be considered a spy when, acting clandestinely
or on false p__teten'g:es, he obtains or endeavors to obtpin information in the
zone of opeyﬁtioﬁsf,of a belligerent, with the intention of communicating it to
the hostile party. ke . . :

Thus, soldiers hotiwearing a disguise who have penetrated into the zone of
operations of th;ef hostile army, for the purpose of obtaining information, are-
not considerpd spies. Similarly, the following are not considered ‘spies: Sol-
diers and civilians,;:cari'yi_ng out their mission openly, intrusted with the de-
livery of degpatches intended either for their own army or for the enemy’s
army. To this clags Heldng likewise persons sent in balloons for the purpose
of carrying 'dfegqu; ches a "d., generally, of maintaining communications between
the differentjpartsof an rmy.or a territory. - :

Article 30, A spy. taken in the act shall not be punished without previous
trial. - -7 R

Article 31. A spy who, after rejoining the army to which he belongs, is sub-
sequently ca{rtured by the enemy, is treated as a prisoner of war, and incurs
no responsibllity for his previous acts of espionage.

- o )

A

- CuapTer Il Flags of Truce

Article 32. A person' is regarded as a parlementaire who has been author-
ized by one of the belligerents to enter into communication with the other, and
who advances; bearing a. white flag. He has a right to inviolability, as well as

. the trumpetgr; bugler or drummer, the flag-bearer and interpreter who muy
- accompany“him.. ; '

 Article 33. The commmander to whom a parlementaire is sent is not in all
cases obliged to receive him... -

He may tdke all the nécessary steps to prevent the parlementaire taking
advantage of his mission to obtain information.

In case of abuse; he has the right to detain the parlementaire temporarily.

Article 34. The parlementaire loses his rights of inviolability if it is proved
in a clear and incontestable manner that he has taken advantage of his privi-
leged position to provoke or commit an act of treason.
. 1 Coa




 take into account the rules of military honor.

‘between the belligerent parties. If its durati

" tained. . ‘ C )
{Ep.: Other portions of The Hague Regulations are printed below, p. 1022.}

Article 35; Capitulations agreed upon bety

'LEGAL REGULATION OF THE USE OF FORCE.

'CHAPTER IV, Capiulations

cen the contracting Parties must

Once settled, they must be scrupulously observed by both parties.

CHAPTER V. Ari

Article 36. An armistice suspends military

partics may resume operations at any time,
is warned within the time agreed upon, in
armistice.

Article 37. An armistice may be genera
military operations of the belligerent States
tween certain fractions of the belligerent arn

Article 38 An armistice must be notifi
the competent authorities and to the troop
diately after the notification, or on the.date

Article 39. Tt rests with the contracting I’
armistice, what communications may be hg
inhabitants and between the inhabitants of

the other.
Article 40. Any serious violation of the a

istices
operations by mutual agreement
hn is not defined, the belligerent

provided always that the encmy
lccordance with the terms of the

or local. The first suspends the
everywhere; the second only be-
ies and within a fixed radius.

d officially and in good time to
| Hostilities are suspended imme-
fixed. :

L rties to settle, in the terms of the
1d in the theatre of war with the
one belligerent State and those of

mistice by one of the parties gives

the other party the right of denouncing it, |and even, in cases of urgency, of

recommencing hostilities immediately.

Article 41. A violation of the terms of th
ing on their. own initiative only entitles the
ishment of the offenders or, if necessary,

 ARARAD DS

Geneva Convention Relative
Prisoners, of War of 7

e armistice by private persons act-
injured party to demand the pun-
compensation. for the losses. sus-

4+

to the Treatment of '
jugust 12, 1949

1.S. Department of State, General Fo

eign Policy Se_ri:es 34, p. 8428
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Governmeiits ‘represented at the

The undersigned Plenipotentiaries of thg
Diplomatic Conference held at Geneva f

26 [Ep.: This Convention is designed to repl
signed at Geneva, July 27, 1929, T.S., No. 84
Hague Regulations of 1899 and 1907. Cf. Arti
sentatives of sixty-one States, including Soviet
5. Kerno, “Provisions of the ‘Geneva Conven
Joyce A. C. Gutteridge, “The Geneva Conven
Jean S. Pictet, “The New Geneva Conventions
AJLL. (1951), 462475 and D.S. Bull., X X1

om April 21 to August 12, 1949,

e the Convention on Prisoners of War

and to complement Chapter 1L of The
es 134, 135. It was signed by the repre-
ussin and her satellites; See further Ivan
ions' , U.N. Budletin, TX (1950), 204;
jons of 1949, 1949 B.Y.LL., 294-326;
for the Protection of War Victims,” 45
, No. 621 (May, 28, 1951), B66-879.]




“CONDUCT.OF HOSTILITIES SRR

for the purpose of revising the Convention concluded at Geneva on July 27,
1929, relative to the Treatment of Prisoners of War, have agrecd as follows:

Article 1. The High Contracting Partics undertake to respect and to ensure
respect for the present Convention in alf circumstances.

Articlé 2. Inaddition-to the provisions which shall be implemented in peace
time, the presént Convention shall apply to all cascs of declared war or of
any other armed conflict which may arise between two or morc of the High
Céntracting Parties, even if the state of war is not recognized by one of them.

The Convention shall also apply to all cases of partial or total oceupation

of the territory of a High Contracting Party, even if the said occupation meets
with no armed' resistance.

Although one of the Powers in conflict may not be a party to the present
Convention, the Powers who are parties thereto shall remain bound by it in
their mutual relations. They shall furthermore be bound by the Convention
in relation o the said Power, if the latter accepts and applies the provisions
thereof.

Article 3. In the case of armed conflict not of an international character
occurring in the territory of one of the High Contmcting Partics, cach Party
to the conflict shall be bound to apply, as a minimum, the following provisions:

(1) Persons taking no active part in the hostilities, including mcmbers of
armed forces who have laid down their arms and those placed fhors de combat
by sickness, wounds, detention, or any other cause, shall in all circumstances
be treated humanely, without any adverse distinction founded on race, colour,
religion or faith, sex, birth or wealth, or any other simitar critcria.

To this end the following acts arc and shall remain prohibited at any time
and in any place whatsocver with respect to the above-mentioncd persons:
~ (a) violence to life and person, in parlicular murder of all kinds, n‘au{i]_zl-
tiorjfh'fﬁ'fﬁ’él"'t'fe“:ﬁfﬁ*éﬁ"‘f"“a"ﬁ dforlure;, artieuar R L e

) taking of hostages;

{¢) outrufes upon pcrsonal dignity, in particular, humiliating and degrad-
ing treatment; ‘ :

(d) the passing of sentenees and the carrying out of executions without
previous judgment pronounced by a regularly constituted court affording all
the judicial guarantees which are recognized as indispensable by civilized

peoples. \ . _

(2) The wounded and sick shall be collecicd and carcd for.

An impantial humanitarian body, such as the International Committee of
the Red Cross, may offer its services to the Partics to the conflict.

The Parties to the conflict should further endeavour to bring into force. by

means of special agreements, all or part of the other provisions of the present

Convention, 5 . S
- The application of the preceding provisions shall rot affect the legal status
of the Partids, to the conflict. ' .

Articte 4, A. Prisoners of .war, in the sense of the present Convention, are

-~ persons belonging to one of the following categories, who have failen into
the power af the enemy: ‘

(1) Members of the armed forces of a Party to the conflict, as well as mem-
bers of militias or volunteer cOTPS forming part of such armed forces.

(2) Members of. other militias and members of other volunteer Corps,

including those of organized resistance movements, belonging to a Party to

"y




“roto!

‘model.. ) ;
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T

* the conflict’ and oPc'tal_i_ﬁg in or outsidc thei

ritory is occupied, provided: that such milit

such organized resistance movements; fulfil t
(a) that of" bcmlg commanded by a person

. (b). that of having a fixed distinctive sign
(c¢) that of carrying arms openly;

(d) that of conducting their opemtioﬁs in accordance ‘with

customs of war. _

(3) Members of regular armed forces Wi
ment or an authority not recognized by the Dy

{4) Pcrsons.who accompany the armed fd
bers thercof, such as civilian members of
respondents, supply contractors, members
responsible for the welfare of the armed fo
ceived authorization from the armed forces

t
E USE OF FORCE

te

own territory,, éven| if, this I
uding

s or volunteer ¢orps, i
e following conditions:-
responsible for his| subordinates;
recognizable at a 1s't_ancc‘. |

l'ilhe laws and
b ‘
o profess allegian'c’e'to a govern-
taining Power. "} - -

brees without actually being mem-
military aircraft crews, war. cor-

of labour units ‘or of services iy
Fces, provided that they have re- '
yhich they accompany, who shall

provide them for that purpose with an ideptity card similar to the annexed

(5) Members of crews, inc!uding maste
merchant marine and the crews. of civil airg

s, pilots and ap'pr«:éﬁtices, of the
raft of the Partics to the conflict,

who do not benefit by more favourable trez

of international law, -
(6) Inhabitants of a non-occupied teiri

enemy spontancously take up arms to resis

ing had time to form themselves into regulas

arms openly and respect the laws and custor;
B. The following shall likewisc be treat

resent Convention: '

ment under any other pr'ovisions
_ v

ry, who on the approach of the

the invading forces, without hav-

armed units, provided they earry

ns of war.

bd as prisoners of war under the

(1) Persons belonging, or having belo
occupied country, if the occupying Power
such. allegiance. to intern them; even thou

ged, to the armed forces of the
nsiders it necessary by reason of
it has originally liberated them

while hostilities. were: going on outside the Jterritory it occupies; in particular
where such persons. have made an unsucc ssful attempt to rejolin the armed =
forces to which they belong and which dre engaged in combat, or where :

~ Powers may choose to give and with the e

they fail to comply with a summeons made
(2) The persons belonging to one of
present Acrticle, who have been received by
on their territory and whom these Powers
national law, without prejudice to any morq

fifth paragraph, 58-67, 92, 126 and, wherg
the Parties to the conflict and the ncutral o
those Articles concerning the ‘Protecting P
tions exist, the Parties to a conflict on wh

them with a view to internment; . ¢
the categories enumeérated] in the :
neutral or non-belligerent{Powers
wre required to interr undér inter-
favourable treatment which these
cception of Articles &, 10, 135, 30,
diplomatic relations exist between
non-belligerent Power concerned, "
bwer. Where such diplomatic rela- ‘
om these persons depend shall be

allowed to perform towards them the functions of a Protecting Power as pro-

vided in the present Convention, without
these Parties normally exercise in confory]
usage and treatics.

prejudice to the functions which
hity with diplomatic and cc‘?nsular

C. This Article shall in no way affcet the status of medical p.'e:jrs_q'nncl ahd

chaplains ds provided for in Article 33 of th
Article 5. The present Convention shall

:'prege_nt Cenvention.: "~
apply to the persons refcrrgfl‘_to' in

T




Article 4 from the time they fall into the po_véér of the enemy and until their
final release and repatriation. : o ' . ]
Should any doubt arise as to whether persons, having:committed a bel-

ligerent act and having fallen into the hands of the enemy, belong to any of '

the catégories enumerated in Article 4, such persons shall enjoy the protec-
tion of the present Convention until such time as their status has been de-
termined by a competent tribunal.

Article 7. Prisoners of war may in no circumstances renounce in part or
in entirety the rights securcd to them by the present Convention, and by the
special agreements referred to in the foregoing Article, if such there be.

Article 12. Prisoners of war are in the hands of the enemy Power; but not

of the individuals or military units who have captured them. Irrespective of
the individual responsibilities that may exist, the Detaining Power is respon-
sible for the treatment given them.
* Prisoners of war may only be transferred by the Detaining Power to a
Power which is a party to the Convention and after the Detaining Power has
satisfied itself of the willingness and ability of such transferee Power to apply
the Convention. When prisoners of war are transferred under such circum-
stances, responsibility for the application of the Convention rests on the Powcr
accepting them while they arc in its custody. '

Nevertheless, if that Power fails to carry out the: provisions of the Conven-
tion in any important respect, the Power by whom the prisoners of war were

transferred shall, upon being notified by the Protecting Power, take effective.

measures to correct the situation or shall request the return of the prisoners of
war, Such requests must be complied with.

Article 13, Prisoners of war must at all times be humanely treated: Any
unlawful act.or omission by the Detaining Power causing death or seriously
endangering the health of a prisoner of war in its custody is prohibited, and
will be regarded as a serious breach of the present Convention. In particular,
no prisoner of war may be subjected to physical mutilation or to medical or
seientific experiments of any kind which are not justified by the medical, dental
or hospital treatment of the prisoner concerned and carried out in his intercst.

Likewisc, prisoners of war.must at all times be protected, particularly against
acts of violence or intimidation and against insults and public curiosity.

Measures of reprisal against prisoners of war are prohibited.

- Article 14. Prisoncrs of war are entitled in all circumstances to respect for
their persons and their honour. = .

Women shall be treated with’al! the regard due to their sex and shall in all
cages benefit by treatment as Favourable as that granted to men.

_ Prisoners of war shall retain the full civil capacity which they enjoyed at the
time of their capture. ‘The Detaining Power may not restrict the exercise, either
‘witﬁl"n_ or without its own territory, of the rights such capacity confers except
Ein f%.‘,fa' as the captivity; requires.

5 Ayticle 15, The Powp_’r' détaining prisoners of war shall be bound to provide

“ frédfof charge for their maintenance and for the medical attention required by

theit state of health.

Article 16. Taking into consideration the provisions of the present Conven-

tion relating to rank and sex, and subject to any privileged treatment which

may be accorded to'them b\y rcason of their state of health, age or professional

qualifications, all prisoners of war shall be treated alike by the Detaining Power.
. i :
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- . without any adverse distinction based on'ra

-~ Article 17. Every prisoncr of war, when
‘0 give only his surname, first names and ra
‘mental, personal or serial number, or failing

1012 ' LEGAL’ EGULATION OF TE |

olitical opinions, or any other distinction fo

te, nationality, religious belief or
nded on similar ¢riteria. '
estioned on the suibject, is bound
k, date of birth; and army, regi-
this, cquiva_lent ‘information,

if he wilfuily infringes this rule, he may re hder himself liable to a restriction
of the privileges accorded to his rank or statpss. . . - -
_.No phystcal or mental torture, nor any ofher form of coercion, may be in-

flicted on prisoners of war to secure from th

Lm information of any. kind what-

ever. Prisoners of war who refuse to answef may not be threatened, insulted.

or exposed to unpleasant or disadvantageou

Article 18. All effects and articles of p
military equipment and military documents
prisoners of war, likewisc their metal helmg
issucd for personal protection. Eflccts and
feeding shall likewise remain in their possg
ticles belong to their regulation military equ

At no time should prisoners of war be

none. G
Badges of rank and nationality, decorati
personal or seniimental value may not be ta

treatment of any kind. . . .
Lrsonal ‘usc, except arms, horses,
shall remain in the possession of
ts and gas masks and like articles
articles used for their clothing or
ision, even if such cfiects and ar-
pment. -

without identity documents. The

' Detaining Power shall supply such documents to prisoners of war who possess

bns and articles having above all a
ken from prisoners of war.

Sums of money carried by prisoners of war may not be taken away from them

cxcept by arder of an officer, and after the 3
have been recorded in a special register and
legibly inseribed with the name, rank and

mount and particulars of the owner
an itemized receipt has been given.
unit of the person issuing the said
ning Power, or which are changed

receipt. Sums in the currency of the Deta
into such currency at the prisoner’s requ

st, shall be placcd to the credit of

the prisoner’s account as provided in Artidle 64.

" The Detaining Power may withdraw at
“only for reasons. of security; when such a

cles of value from prisoners of war
icles are withdrawn, the procedure

laid down for sums of money impounded phall apply.

Such objects, likewise sums taken away

in any currency other than that of -

the Detaining Power and the conversion bt which has not been asked for by

the owners, shall be kept in the custody ¢
returncd in their initial shape to prisoners

Article 19. Prisoners of war shall be
their capture, to camps situated in an arg
for them to be out of danger.

f the Detaining Power and shall be
bf war at the end of their captivity.

L vacuated, as soon as possible after
a far enough from the combat zone

[Ep.: Other articles treat in detail of such matters as conditions of internment.
food, clothing, hygiene, medical and religious care, discipline, punishment,
labor, transfer and repatriation, and prot cting powers and organizations. The

Convention contains 143 articles and 5 a

" Eprtor’s Note: Conduct of Hostilities.

exes.]
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Nuremberg Judgment in the Trial of the Major War Criminals, :the Inter-

national Military TFribunal observed, Official Documents, I, 221:1 *The law.
of war is_to,be found not only in treaties, t

but jn the customs and practices of
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b
principles of justice applied by jurists and practiged by military courts. This.
faw is not static, but by continual adaptation follows the needs of a chafging,
WoHdr IRdeed; in many cases treaties do no more than express and define
for more accurate reference the principles of law already existing.” Cf. U.S.
Army Basic Ficld Manual {(FM 27-10) on the Rules of Land Warfare (1940),
] ff.: “Many of the rules of war have been set forth in treaties or conventions
10 which the United States and other nations are parties. These arc commonly
called the written rules or laws of war. . . . Some of the rules of war have
never yet been incorporated in any treaty or convention to which the United
Statcs is signatory. These are commonly called the unwritten rules or laws of
war, although they are well defined by recognized authoritics on international
jaw and well established by the custom and usage of civilized nations.
The unwritten rulcs are binding upon all civilized nations. . . . [The written
rules] are in large part but formal and specitic applications of general princi-
ples of the umwritten rules.” For elaborate analysis, with citatiops, of the laws
of war, see Lauterpacht’s Oppenheim, 1I; Hyde, Vol. 1IT; Hackworth, Digest,
Vols. VI and VII; James W. Gamer, International Law and the World
War, 2 vols. (1920). For a discussion of the current utility of rules of warfare,
see Major William G. Downey, 1.A.G.D., “Revision of the Rules of Warfare,”
1949 Proceedings A.S.1.L;, 102 ff., and comments by Prof. Charles G. Fen-
wick, Col. Archibald King and others. Sce also the thought-provoking -sug-
gestions of Philip C. Jessup on “Rights and Duties in Case of Illegal Use of
Force” in his A Modern Law of Nations, 188-221, based upon the assump-
tion that it is “a mistake to assume that acceptance of the concept of inter-
national police forees and their use against an ‘outlaw,’ with its consequent
abolition of the concept of ‘war’ in a legal sensc, eliminates the necessjty for
the legal regulation of the rights and dutics of those . who are active partici-
pants in the struggle and of those who for geographical or other reasons arc
hot called on to take an active part.” See further, Josef L. Kunz, “The Chaotic
Status of the Laws of War and the Urgent Necessity for Their Revision,” 45
AJLL.-(1951), 37610 o

| Canibatanis and Non:Combalams, In.ancient times and in the Middle Ages,

little distinction was made between: combatants and non-combatants. With the
growthof “Bation-states and the establishment of government-controlled. na-
tional armies, however, the principle was gradually evolved in practice that
the persons and property of non-combatants should be spared as much as the
cxigencies of war permitted. By 1914 the. distinction between combatants and

non-combatants had become an cstablished rule of international law. Cf. G. But-

jer and S. Maccoby, The Development of Iniernational Law (1928, 124-152.°

The theoretical basis of the distinction has been aptly summarized by Edgar
Turlington, in 22 AJLL. (1928), 270 '

[

According to the theory accepted by the American and English courts, and by
nearly all the American and English writers on international law, war between na-
tions is war between their indjvidual citizens. It makes of the citizens or subjects
of one belligerent, enemmics of the citizens or subjects of 1he other. . . . Accord-
ing to the rival theory, which, theugh first put forwaird by Rousscau merely as a
philesophical principle, has been aceepted by a large number of Continental jurists
as a fundamental principle of jntcrnational law, war is a relation between stutes in
which individuals are ¢nemies only accidentaily, not as mep nor even as citizens,
but simply as soldiers. Under the Anglo-American theory. the privile property of

)
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. on the other hand, involves, at least in tender

the nationals of each beliigerent, on land or s

F THE USE OF FORCE

s, is in principle subject to capture -

and confiscation by the other belligerent. The 4 pplication of the Continental theory,

with the persons and property of individuals,

cy, the exclusion of -all interference
bxcept in so far as they are engaged

in the service of the state, or enrolled in its fighting forees, or, on a broader con-
struction, except in so far as they contribute to the prosecution of the war.

In 1863 the noteworthy Iustructions for

the Government of Armies of the

- United States in the Field, General Orderg, No. 100, also known as Licber’s
Code, were issued. Of these Instructions, iarner writes: “They received high

praise from international jurists, and undo

known the American instructions formed
the Brussels Congress of 1874, the basis of
a considerable extent the basis of the Hagy
1. W. Garner, op. cit., I, 2-3. From Lieber
may be quoted: '

21. The citizen or native of a hostile cou
constituents of the hostile state or nation, an
of the war. . .

22. Nevertheless, as civilization has adva
likewise steadily advanced, especially in waj

ibtedly exercised an important in-

" fluence on the subsequent development off the laws of war.. . . As is well

the basis of the projet adopted by
Bluntschli’s proposed code, and to
¢ Conventions of 1899 and 1907.”
s Instructions the following articles

htry is thus an enemy, as.one of the
 as such is subjected to the hardships

hced during the last centuries, so has
on land, the distinction between the

private individual belonging to a hostile counfry, and the hostile country itself, with

its men in arms. The principic has been m
unarmed citizen is to be spared in person,
exigencics of war will adrhit.

24, The almost universal rule in remote ti
barous armies, that the private individual of
every privation of liberty and protection an
tection was, and still is with uncivilized peoy

25. In. modern regular wars of the Eurg

e and more acknowledged that the
property, and honor as much as the

nes was, and continues to be with bar-
he hostile country is destined to suffer
i cvery disruption of family ties. Pro-
le, the exception.: -

peans and their descendants in other

portions, of the globe, protection of the inof]
the rule; privation and disturbance of pri
printed from Moore, Digest, VII, 172-173,

The distinction between combatants and
Articles T and 2 of the Regulations anne
Respecting the Laws and Customs of Wa

During the First World War, howeveq,

the “nation-in-arms” theory as a justifica
tween absolute and conditional contraba
10, 1915, to the United States, Sir Edwa
ing a distinction between foodstuffs in
those for the armed forces or enemy.

tinction between the civil population at
In any country in which there exists suc
now obtains in Germany there is no clg
Government 1s responsible for feeding 3
Rel., 1915, Supplement, 332. Similarly]
of The Kim, {19151 P. 215, 285, quoted
nal of International Law: “Again, in a
where cvery able-bodied man is under ¢

ensive citizen of the hostile country is
ate relations are the exceptions. [Re-

s

on-combatants is likewise implied in
ed to Hague Convention IV of 1907
on Land. ' . o

the British Government developed
ion for abolishing the distinction be-
d. In the British- Note of February
Grey wrote: “The reason for draw-
ended. for the civil population and
vernment ‘disappears when the dis-
the armed: forces- itself disappears.
tremendous organization for war as
ar division between those whom the
nd those whom'it is not.” U.S. For.
the British Prize Court in the case
an editorial from the American Jour-
war in which the nation is in arms,
rms and s performing military duty,




and where the non-combatant population is organized so as to support the sol-

" diers in the field, it seems likely that belligerents will be inclined to consider

destination to the enemy country as sufficicnt, even in the case of conditional.
contraband, especially if the government of the enemy possesses and exercises
the right of confiscating or appropriating to naval or military uses the property
of its citizens ¢r subjects of service to the armies in the field.,” In a number
of other ways the distinction between combatants and non-combatants was
disregarded during the First World War.-For an illuminating refutation of the
assumption that the nation-in-arms theory was peculiar to the First World War,
see John Bassett Moore, International Law and Some Current Hlusions (1924),
Introduction and Chapter L. ' : ‘

The modern practice of total war, particularly. i’ its tendencies to involve

total populations in the war effort and correspindingly to expose them to

saturation and atomic bombing, has further lessened, withount entircly obliterat-

ing, the_ distingtion_between combatants a.p,dmnﬂ.o_n;_gmtzé;t.agﬁ%Cf. Hans J.
of

Morgenthau, Politics Among Nations (1948), Ch. ' XX;: “Totaly War,” and
citations, id. 484; Quincy Wright, A Study of War-(1942), £,291-356; Lester
Nurick, “The Distinction between Combatant and No'n—CombatéiPt in the
Law of War,” 39 A.J.I.L. (1945), 680-697. - - ; Yoo
Aerial Warfare. Intcrnational law has developed no code ‘similar to the
rules of land and naval warfare to regulate aerial warfare. Although-attempts
have been made to assimilate to aerial warfare the prohibition contained in
Article 25 of The Hague Regulations on land warfare, above, against bombard-
ment of undcfended towns, the liberty of appreciation left to opposing bel-
ligerents to determine what constitutes an undcfended place has rendered such
attempts nugatory. Dcliberate bombing of cities such‘l as of Nanking. by the
Japanese in 1937 and of Rotterdam by the Germans in 1940 have: called
forth condemnations but have not deterred other Sfates from resorting to
pat;tern,k_ga\t.urd&tion or atomic bombing of enemy cities,; It would be difficult, in;

of ‘the, practice of Statcs and the abscuce of trea;ty_ regulation, to sustain

B

edis that fuch aerial bombing is contrary to international law. As Schwarz-
ot Thete was no aitempt at Nurcmnberg 19 stigmatize .
GLreal o ;_yet there was o 41 el ! usc,
as & waranime. See further, Hyde, HIL 1822-1836, “Aspects of Aerial Bom-
cited.

el '(fd__ed.), 317, points out, “there was never a more indiscriminate

iy khian the flying bombs and rockets which were used by Germanlrl agajnst

: iaiecn g e i ety S UL - -
Gicat Britam,:” ye theirusc
Bardment™; Latterpacht’s Oppenheim, 11, §§ 214 a ff., and the’works therc
. Prohibited W'mpons,:"or Activities. Attempts by Taw to prohibit the use of
particular weapons or to restrict the employment’ of others have varied in
their success. On the usé of expansive or cxplosive bullets and poison gas, sce

" Lauterpacht’s Oppenheim. 11, 8§ 111 ff.; Hyde, ITE, 1816 ff; Garner, op. cit.,

I, 262 ff. On June 17, 1925, a Protocol prohibiting th\; Use in"V¥ar of Asphyxi-
ating, Poisonous or other Gascs, and of Bacteriological Methods of Warfarce
was opened for signature at. Geneva, by which the High Contracting Parties
agreed in part: -

Whereas the use in war of asphyxiating, poisonous or other pases, and of all
analogous liquids, materials or deviees, has been justly condemned by the general
opinion of: the civilized world; and . o : ‘

" Whercas the prohibition'of such use hqs been declared in Treaties to which the
majority of Powers of the world are pavties: and N ‘
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1

The High Contracting Parties, so far as they afe not alr
prohibiting such vse, accept this prohibition, agref to cxten

use of bactericlogical methods of warfarc and agjee 1o be bound as beétween them-

" selves according to the terms of this declaration.

Text from Hudson, furernational Legislation, 11, 167
taining no provisions for its termination, was f[in 1939

10i6.  LEGAL REGULATION OF THE UST OF FORCE -
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. Tothe end that this prohibition shill be univerbally accepted s a part o
‘national Law, binding alike the conscience and the practice of nationst . -

eady Parties to- Treaties
d this prohibition to the

1. This Protocol, con-
in force between some

forty States. including all the Great Powers ex( Ept Japan and the United States.
1t i$ noteworthy that States refrained from {he employment of gas. warfare

during the Sccond World War,
A procés-verbal concerning Rules of Submgrine War

November 6. 1936, incorporated Part IV of the Lond

1930, 7.5. 830, sctting forth “as cstablishgd rules

the following:

fare, signed at London,
on Treaty of April 22,
of International Law”

(1) In their action with regard to merchant §hips, submarines must conform to

the rules of International Law. 1o which surface essels are

subject.

(2) In particular, except’in the case of persiftent refusal to stop on being duly
summoned, or of active resistance to, visit or dearch, a warship, whether surface

vesscl or submarine, may not sink or render i capable of nav

igation a merchant

vessel without having first piaced passengers, chew and ship's papers in a place of
safcty . For this purpose the ship’s boats are not regarded as a place of safety unless

the.safety of the passengers and crew is assurdd, in the

cxisting sca and weather

conditions. by the: proximity of land, or the prgsence of another vessel which is in

a position to take them on board.

Text from Hudson, Imern&tional Legislatidn, V11, 491. By 1939 thirty-six

States had becone parties to faliis Protocol.

At the Nuremberg Trial, Admiral Donitz| commander of the German sub-

marine arm and Jater Com‘ma’gder-in-Chief ¢f the Ger
* interialia, “with waging unrestricted submarine warfa
Protocol of. 1936, to which Germany accedgd . . .7
_ the; British/Admiralty had armed British mprchant v

man Navy, was charged,
re contrary to the Naval
In view of evidence that
essels and ordered them

to: ramy, U-boats, the Tribunal was “not pregared to hold Dénitz guilty:for his
conduct of submarine \arfare against Britih armed merchant ships.”:;How-

ever;, the ;

wit]:n.?l”procl_aimed opcréti011al"zoncs was hdld by the

tion of the!Protocol.” With reference to, the rescue
N A [ v

Protdcol, the Tribunal observed:

L

\ order of Donitz to sink neutral spips without warning when found

Tribunal to be “a viola-
provisions of the-1936

i

" The evidenee further shows that the rescuc provisions were not carried qut-and-

that the Defendant ordered that they should ndt be carrie

Defense. is that the security of the submaringfis, as the
mount to rescue, and that the development of aireraf

d out. The argument of the
first rule of the sea, para-
t made rescue impossible.

This may be so, but the Protocol is explicit, If the commander cannol resCue, then
under its terms he cannot sink a merchant vedsel and should allow it to pass harm-

less before his peri_scope. These orders, then, grove Dénitz is guilty of a viol

the Protocol. :
In view of all of the facts proved and in pafticular of

miralty announced on 8 May 1940, according to whic
at night in the Skagerrak, and the answers fo interrog
stating that unrestricted submarine warfare Was carried

ation of

an order of the British Ad-

h all vessels should be sunk

atories by Admiral. Nimitz
on in the Pacific Ocean by

!
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the United States from the first day that Nation cntered the ‘war, the sentence of
Dénitz is not assessed on the ground of his breaches of the international law of
submarine warfare. : - ' : :

.International Military Tribunal, Official Documenis,. 1, 311-313.

International control of the production and -utilization of atomic energy
has been regarded by the United Nations as involving more than the mere
prohibition of the manufacture and use of atomic weapons. See Oflicial Records
and Supplements of the U.N. Atomic Energy Commission. '

Prisoners of War. International concern with the humane trcatment of
prisoners of war, foreshadowed in Lieber’s Code of 1863, was manifested in
Articles 4-20 of The Hague Regulations of 1899 and 1907 and firmly estab-
lished in the Geneva Convention of July 27, 1929, concerning Treatment of
Prisoners of War, T.S., 846, 118 L.N.T.S., 343, to which, in June 1949, forty-
eight States were parties. Cf. L_J.S.T.D., with notes and bibliography. See also
materials and citations in Hudson, International Legislation, V, 20 {L.; Moore,
Digest, V11, 215 fi.; Hackwort?, VI, 273 fi.; Hyde, I11, 1844 fI.; Lauterpacht’s
Oppenheim, 11, §§ 125 fi.; Garmer, op. cit., 11, 1 ff.; Herbert C. Fooks, Prison-
ers of War (1924); Ernst H Feilchenfeld, Prisoners of War (1948). The
Geneva Convention of 1949, above, is designed to replace the 1929 Conven-
tion, I

Sick and Wounded. The Humanitarian activities of Henri Dunant, who
witnessed the unnecessary losg of life by the uncared wounded at the battle
of Soiferino in 1859, led indirpctly to the conclusion of the Geneva or “Red
Cross™ Convention of August 22, 1864 for the Amelioration of the Condition
of the Wounded in Time of Whr. Cf. Nussbaum, Concise History of thg Law
‘of Nations (1947), 218 r. Fq’r the text of the Convention of 1864, sce 553
B. & F.S.P., 43; Malloy, Trearles, I1, 1903, For the revision of July 6, 1900,
e 09 B.&F.S.P., 968; Malloy, 1);-2183. Fifty-four States were, in June,

1949, partics to the further reviftiorffof J.qu 27,1929, T.5., 847, 118 LN.T.S.,
303. Cf. U.S.T.D. and citationilheréx-gh/cn. The Geneva Coiivention for the
Amelioration of the Condition of thesWounded and Sick in Armed Forccs in
the Ficld, opened for signaturef Augyfty12, 1949, is designed 1o replace the
Convention of 1929 and has been signed by representatives of sixty-one Statcs.
Text in Department of State Géneral Epreign Policy Series 34 (1950}, 25 1
See matcrials and citations in Hydson, Zitf -narional Legislation, V, 1 fi,; Hack-
worth, VI, 310 ff,; Hydc', I11; 1867 .1 terpacht’s Oppenheim, 11, §§ LI8 1L
Sec also Geneva Conventich forghe ' 1ﬁ§prat}0n of the Condition of Wounded.
Sick and Shipwrecked Member -of éd Forces at Sea of August 12, 1949,
" designed to revise Hague Cp-ri enti X "of October 18, 1907. Department
of State General Foreign Poliy Strics 34, pp. 55 . Cf. Lauterpacht’s Op-
penheim, I, $§ 204 {1, and wo‘rk_s 1hcg_r'c cited; Hackworth, VI, 458 (I.; Hyde.
I, 2067 i RS R SR '
On the rules governing property captured on the battlefield, see William G.
Downey, “Captured Enemy Property: Booty of War and Seized Lnemy Prop-
erty,” 44 AJ1L. (1959), 48§ if., ?lnd thé works thcgé;i_ciled.
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‘Epitor’s NoTe: War Ciimes. The, literature o war /crimes and cognate.topics.

el

is' overwhelming. Consult bibljographies in History of the United Nations War
et - e PR s
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ATION OF TH ! OF FORC
- Crimes Commissioit and thei Dévelopment of; the Laws.'of War, Compiled.
by the United Nations War Crimes Comunisston - (I.ondon, H. M. Stationery
~ Ofice, 1943). 557-573; Sohn, Cases on Wopld Law (1950), 967-974. In.
.7 additjon to the forty-two volumes of official doguments-on the Nuremberg Trial”
of the Major War Criminals before the Imerila!fOHﬂI Military Tribunal pub- "
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lished by that Tribunal (1947-49), the Unitefl Nations War Crimes Commis-
- sion has selected and edited cighty-nine addifonal cases, published in fifteen
-\-'olume_s as Law Reports of Trials of Wai Cri ninals (london, H..M. Station-
ery Office, 1947-49). Vol. XV of that serics fonsists of a Digest of Laws and
Cases. More complete. texts, inclading transdripts, of some of these horrible
~cases have been published in a series entitlefd War Crimes Trials under the
editorship of Sir David. Maxwell Fyfe (Londgn: Wm. Hodge and Co., 7 vols.
1o 1950). See also Report of Robert H. Jackson, /.S, Representative to the
International Conference on Military Trials| London, 1945, Department of
State, 1.0.C.S. 1, European 1 (19493, 441 pp.; UN, Sceretariat, The Charter
and Judgment of the Niirnberg Tribunal: History and Analysis, U.N. Doc.
A,/CN.4/5, 3 March 1949, 99 pp. The judgrpent of the International Military
Teibunal for the Fac East in the trial of the 1 ajor Jupanese'war criminals was
delivered in November, 1948, The judgme t, covering 1446 pages, and the
rccgrd-, comprising tens of thousands of pagps; have not been published_. See
Sl‘,ngnE)i-iorwitz, “The Tokyo Trial,” Internati njal Congciliation, No. 465 (Nov.
War crimes—i. e., violations of the laws ai\d customs of war, have tradi-
tionally been regarded as acts entailing indifidual criminal liability which, by,
i{]tg_n'li\“tigga_l_ faw, a belligerent State may enforce through its national militar)'r
tribunals. See George Manper, “The Legal Nature and Punishment of Crim-
inal Acts of Violence Contrary to the Laws of War,” 37 AJ.LL. (1943}, 407~
435; H. Lautcrpacht, “The Law of Natigns and the Punishment of War
Crimes,” 1944 B.Y .I.L., 58-95; A, Wipfall (jreen, “The Military Commission,”
42 AJAL. (1948); 832-84R8; and above ynder The Individual as a Subject
of International Law, pp. 96-97. For an incpmplete enumeration listing thirty-
two types of war crimes, see Commission or] the Responsibility of the Authors
" of the War and on Enforcement of Penaltips—Report Presented to the Pre-
liminary .Peace Conference, (Paris) March 29, 1919, 14 AJI1L. (1920},
95, 114; reprinted from Carnegie Endowmgnt, Division of International Law
Pamphlet No. a2, Violation of the Laivs and|Customs of War (1919). '

By Article 6 of the Charter annexed to tHeé London Agreement of August 8,

CE

1945, war crimes were defined as “viglati ris .of the Jaws or customs of war,
Such violations shall include, but not beilimbted 10, murder, ill-treatment or de-
portation to slave labor or for any. other.pu ﬁsef")f' civilian population of or in
occupied territory, murder or il!-t:ea'g{i_iegg"' D1 isoners of war or persons on the
. seas, killing of hostages, plunder of pub}és;, rivate property, wanton destruc-
tioll_'(_.)_f_mq_t,i_gaégﬁggyg;__or_y_jllaggg,‘" de @%" il not justified by military neces-
§ity.” Tniernational Military Trib Nurgmb,
In the course of its Judgnent, the '__I‘{l‘l nal bbserved (id., 226): -

- The evidence Telating to War Crimes has §éen overwhelming, in its volume and
its detail. It is impossible for this Judgment adequately to review it,-or to record the
mass of documentary and oral evidence thht has been presented. The truth re-

“mains that War Crimes; were committed on p vast scale, never before scen in the

i

b’érg, Official Documents, I, 173.

history of war. They were perpetrated in all the countries occupied by Germany, ‘
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and on the High Seas, and were attended by every conceivable circumstance of
cruelty and hotror. There can be no doubt that the majority of them arose from the
Nazi conception of “total war,” with which the aggressive wars were waged. For

in this conception of “total war,” the moral ideas underlying the conventions which

seek to make war more humane are no longer regarded as having force or validity.
Everything is made subordinatg to the avermastering dictates of war. Rules, regula-
tions, assurances, and treaties all alike are of no moment; and so, freed’ from the
restraining influence of international law, the ageressive war is conducted by the
Nazi leaders in the mast barbaric way. Accordingly, War Crimes were committed
when and wherever the Fithrer and his close associates thought them .to be od-
vantageous. They were for the most part the result of cold and eriminal calculation.

On some occasions, War Crimes were deliberately planned long in advance. In
the case of the Soviet Union, the plunder of the territories to be occupied, and the:
ill-treatment of the civilian population, were settled in minute detail before ‘the

attack was begun. As early as the autumn of 1340, the invasion of the territciies of ,
the Soviet Union was being considered. From that date onwards, the methods - to bé",b-
employed in destroying all possible opposition were continuously under discussion.,

Similarly, when planning to exploit the inhabitants of the occupied countries for
slave labor on the very greatest scale, the German Government conceived it as an
integral part of the war economy, and planned and organized this particular War
Crime down to the last elaborate detail, - o

Other War Crimes, such as the murder of prisonérs of war who had escaped and
been recaptured, or the murder of Commandos or captured airmen, or the destruc-
tion of the Soviet Commissars, were the result of direct orders circulated through

" the highest official channels.

The Tribunal proposes, therefore, to deal quite generally with the question of War
Crimes, and to refer to them later when examining the responsibility of the individ-
ual defendants in relation-to them. Prisoners of war were ill-treated and tortured and

"murdered, not only in defiance of the well-established rules of intcrnational law,

but in complete disregard of the elémentary dictates of humanity. Civilian pepula-
tions in occupied territories suffered the same fate. Whole populations were de-
ported to Germany for the purposes of slave labor upon defense works, armament

production, and similar tasks connected with the war effort. Hostages were taken

in very large numbers, from the civilian populations in all the occupied countries,

~and were shot as suited the Germag purposes. Public and ‘private property was sys-

tematically plundered and pillaged in order to enlarge the resources of Germany at
the expense of (ghe rest of Europe. Cities and towns. and villages were. wantonly
destroyed without military justification or necessity. '

Cf. algo Count Three (War Crimes) of the indictment, id., 42 ff. Of the major
_war criminals convicted at Nuremberg, all except three were found guilty of

 traditioniat war crimes. Id., 366. :
_ The novelty of the Nuremberg War Crimes Trial lay not in its proceedings
and findings with reference to traditional war crimes, but in certain other
features. By Article 6 of the London Charter. the erime of aggressive war and
crimes against humanity were addcd'to traditional war erimes as “crimes com-
ing within the jurisdiction ‘of the Tribunal for which there shall be individual
responsibili'dy"‘.ag follows (id., 173): :

(a) Crimes Against Peace: namely, planning, preparation, initiation or waging
~of a war of aggression, of a war in violation of international treatics, agreements or
" assurances, or pag/‘i_cipuhon in a common plan or conspiracy for the accomplish-

ment of any of tHe ‘forcgg,ing: . ‘

(b) War Crimes. . .5,

(c) Crimes Ag_'ginst Humanity: namely, mwurder, extermination, -enslavement, &

¥
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'y deportation, and other; inhumane acf& comln"i't'tej:ag%:\ingt' any civilian- population, .

%+ ‘before or'during the;war, or persecutions on politfcal,:ra iial, or religious grounds i ..

“exgeution’of or in connection with any crime witlfin the urisdiction of the Tribunal, :

-whether or not in violation of the domestic law fof the fountry where perpetrated. -

., Leaders, organizers, instigators, and accompl ces; participating in the formula-.

. tion“or execution of a common plan ‘or conspiragy 10 commit any of the foregeing "%
.-_c:u‘nes are responsible for all acts performed by| any pérsons in execlition of sucl% -

“plan. ' . : Lo

1020
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B Although the. Tribunal held that the Londfn Charter had, for purposes of
~ the Tiibunal’s jurisdiction, sufliciently- establis hed the criminal character of the
acts charged (id., 174, 218), which therefore nade it “not sirictly necessary to
_consider whether and to what extent aggressive war was a crime before the
exccution of the London Agreement,” the Tiibunal sought, obiter dictum, to
- establish that waging aggressive war was not|merely itlegal but criminal even
before the London Charter (id., 219 f.). Cf. Hans Kelsen, “Will the Judgment
in the Nuremberg Trial Constitute a Precedend in International Law?”, 1 1.L.Q.
(1947), 153-171; Schwarzenberger, I (2d eq.) 328-327; and anulysis of the ;
Nuremberg Charter and Judgment in U.N. Poc, A/CN.4/5, cited. See also o
.Egon Schwelb, “Crimes Against Humanity,”| 1946 B.Y.I.L., 178-226.
" By Articles.7 and 8 of the London Charter, bossible defences of “zct of State”
““’and.“superior orders” were not to be consideged by the Tribunal as freeing de-
fendants from responsibility. On these points|the Tribunal observed (loc. cit.,
223-224): '

. the very essence of the Charter is that ihdividuals have international duties
which transcend the national obligations of obfdience imposed by the individual :
State. He who violates the laws of war cannof obtain immunity while acting’ in
pursuance of the authority of the State if the Stjte in authorizing action moves out-
side its competence under international law. . .|. The Charter specifically provides
in Article 8: : : _ t

““The fact that the Defendant acted pursuang to order of his Government or of
a supetior sball not free him from responsibility, but may be considéred in mitiga-
tion of punishment [if the Tribunal determines [that justice so requires.”] |
The provisions of this article are in conformify with the law of-all nations. That a
soldier was ordered to kill or torture in violatioff of the international law of war has
never been recognized as a defense to such acts of brutality, though, as the Char-’
ter here provides, the order may be urged in [mitigation of the punishment. The
true 'test, which is found in varying degrees in fhe criminal law of most nations, is
not the existence of the order, but whether modal choice was in-fact possible. '

See also Law Reports of Trials of War Cringnals, cited, XV, 155-188, for an
analysis of defence pleas such as “supetior ofders” in various war crimes trials.

- For German war. crimes trials aftex First World War, including the Case of
Dithmar and Boldt (Liandovery Castle Case), see 16 AJIL. (1922), 674 1L,
708 fi. - o C ' B :
‘The controversy. over, whether the Nurethberg Trial.was.an ex post_facto
application of alleged principles of internat onal law of doubtful.yalidity and

under which individual responsibility was of clearly estabiished at the time
the” acts charged were_-_cqrgﬁn_ittedﬂj; less fmportant than the possibility of
establishing accepted principles of mnternatignal law for future guidance. Pur-
‘stiant io General Assembly Resolution 177 (1I), ﬁdﬁ{itéd‘”Nb‘ﬁéﬁib’é‘x"Z‘f 1947,
by a vote of 42 to 1, with 8 abstent’éons, thhe General Assembly. directed the

o
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‘sion, A/CN.4/SR. The Principles formulated, wnhout the accompan yin
. ments of the Commission, are rcproduced belo.

cxples of international law reco%mzed in the Chat
and in the ]udgment of the Tribunal, and (b) Erepare drafz code of offenc
against the peace and security of mankind . [*.”. UIN Doc. A/519, p..
The International Law Commission discussed and forriulated these princinie
at its second session in 1950, See 44th to 49th and 54th Meetings, second ¢

Sec also Vespaswn V.. Pclla Memorandum concermug ¢ Draft

"Offences Against the Peace and Sécurzty of Mankin:i, UN. Doc. A /L Nt/ 39, 1

24 November 1950, 220' PP the Reports of J. Spircpoulss, A/CN: 4/.&5," ’
26 April 1950, and A /CN: 4/44, 12 Ap il 1951; the Report of the Inremanwm‘_;-

_ Law Conunission (3rd Session, 195 1) A/1858; and Crimes Agarmt the La W (e

of Nations, above, p. 579.. 4

g }

Principles of Internatlonal Loaw. Recogmzed in the
Charter and- Judgment of the Nurember-T
bunal

RREPORT OF THE INTERN LT&ONAL LAW COMMS.)SION
2nd SES‘ION 1950

UN., G.AOR, sm‘ ;Ses i

Principle I. Any person ! who commity an‘act whlch constitufes a _j crime under,
mtcmational law is responsible, tﬁwx;ef andl llabie to pumsh SRR
Principle "I, The fact that inter dl law docs not impo
an act which constitutes a ‘crime’under international law des not rclicve the
person who committed the act from ?esponmb]llty under in‘¢ritational law. '
Principle 1T, The fact that a p\.rs?n who committed an aci which constitutes -
a crime under international law acted as Head of State or --u,p()r,‘,lo]c Govern-
ment official does not relieve him frirm responsibility undes intzrnational law.
Principle 1V. The fact that a person agcted pursuant, e of his.Govern-
ment or of a superior docs ot relieve him from respc under interna-
tional law, provided a morpl ‘choicelwas in fact. .possible 10!
Principle V. Afly person/ charged with a crime undes “icrnational law has
the right to a fair trial on the facts apd law.s-
Principle VI, The crimes. hercmaftcr set out are pumshgul\. as crlmcs undcr
international law: :
a. Crimes against peace: . : :
(1) Planning, prey paration, lnltia_ ion or was_m " a war of ageression or a
war in violation of international tr‘aues agrcenu,ms O 2sSUrances;
(ii) Participation in a commoi: p]dn or CDnSplmC‘j [or the ac»omphshmcnt
of any of the acts mentioned unde ().

b. War crimes: : A

?.12

¢ a penalty for k;;f‘ _




" Violations of the léW'e"ef_éxlstoms of war wH
l-treatment or deportation to slaje

" dene against an
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to, murder, i
pose of civilian population of or in oceupied t

qUJ-,a'noN\j’op THE

JSE OF FORCE..

igZh include, but are not limited
Bdur or for any other pur- g
ory, murder or ill{treatment *

I

of prisor’i’e’fs‘ of war or persons on the seas, killipg of hostages, plunder of public

or pritate property, wanten destrugtion. of cit
tation not. justified by military necessity,
¢...Crimes against humanity: ~
Murder, ext 1at]

mination, enslavement, depo

s, towns, or villages, or devas-

Htation and other inhuman acts
Lecutions on political, racial or

ne . any’eivilian populaiion, or per
Fehg:c;us .gro‘u_ﬁds,_-,.when such acts are done or
in,exfcution of or in connexion with any crim

“Principle Vil. Complicity in the-commissio
crime; or a crime against humanity as set forth
internati¢nal law. i

VI. MILITARY OCCY
44444

‘Thé_-Hague Regulations Respe

ANNEXED TO THE HA}GUE Convi

Scott, The Hlague Conven
|

4
* SECTION. HIL. MILITARY AUTHORITY OV
S T HOSTILE STA

Article 42. Territory is considered_ occupiéd
_ the authority of the hostile army. 1

The occupation extends only t the terr]itmry W

established and ‘can be exercised. !
Article.43. The authority of thg; legitimat
the hands of the occupant, the latter shall ta
restore; and ensure, as far as possible, publ
ing, unless absolutely prevented, the laws in
“Article 44. A belligerent is forbidden tg
"~ occupied by it to furnish inforTatioEn abou
or about its means of defense. \
Article 45. 1t is forbidden to compel the
swear allegiance to the hostile Power.
Article 46. Family honor and rights, the
erty, as well as religious convictions and pr
Private property can not be confiscated
Article 47. Pillage is formally fcl)rbidden.

uch persecutions are carried on
against peace or any war crime.
of a crime against peace, a war
in Principle VI is a crime under

JPATION
=

cting the Laws and

Customs of War ¢n Land,

ntion (IV) oF 1907
rione, 12241

[+

EX THE: TERRITORY OF THE
FE L
-when it is actually placed under,

here -Sﬁch authority has been

> power having in fact passed into
ke all the measures in his power to
¢ order and safety, while respect-
force in the country. - - ;
force the inhabitants of territory :r'
the army of. the other belligerent, ;

nhabitants of occupied territory to
lives of persons, and private prop-
ictice, must be respected.

i

3
Y

e

27 [Ep.: See above, p. 1003, for othe ','p'p"rtionSI of these Repulations.]
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Article 48. If, in the territory occupied, the occupant collects the taxes,
dues, and tolls imposed for the benéfit of the State, he shall do so, as far.as is
possible, in accordance with the rules of assessment and incidence in force,
and shall in consequence be bound to defray the expenses of the administra-
tion of the occupied territory to the same extent as the legitimate Government
was so bound. : f{ .

Article 49. If, in addition to the taxes mentioned in the above article, the -
occupant levies other money contributions in the occupied territory, this
shall only be for the needs of the army or of the’administration of the territory
in question. 1 :

Article 50, No general penalty, pecuniary or otherwise, shall be inflicted
upon the population on account of the acts of individuals for which they can
not be regarded as jointly and severally responsible. '

Article 51. No contribution shall be collected except under a written order,
and on the responsibility of a commander-in-chief.

The collection of the said contribigtion shall only be effected as far as pos-
sible in accordance with the rules oftassessment and incidence of the taxes in
force.

For every contribution a receipt shall be given to the contributors.

Article 52. Requisitions in kind ajgd services shall not be demanded from
mnunicipalities or inhabitants except for the needs of the army of occupation.
They shall be in proportion to the resqurces of the country, and of such a na-
ture as not to involve the inhabitants ir the obligation of taking part in military
operations against their own country.

Such requisitions dnd scrvices shalllonly be demanded on the authority of
the commander in the locality occupic

Contributions in kind shall as far js possible be paid for in cash;-if not,
a receipt shall be given and the payment of the amount due shall be made as
soon as possible.

Article 53. An army of occupation
and realizable securities which arc stri

c\m only take possession of cash, funds,
c{Iy the property of the State, depots of
arms, means of transport, stores and supplies, and, generally, all movable
property belonging to the State which m;y be used for military operations.

All appliances, whether on land, at s¢a, or in the air, adapted for the trans-
mission of news, or for the transport oltpersons or things, exclusive of cases
governed by naval law, depots of arms, and, generally, all kinds of munitions
of war, may be seized, even if they belc'ﬂlg to private individuals, but must be
restored and compensation fixed whén peace is made.

Article 54. Submarinc cables connecting an occupied territory with a neu-
tral territory shall not be seized or destloyed except in the case of absolute
necessity. They must likewise be restoredtand compensation fixed when peace
is made, : ; :

Article 55. The occupying State shallibe_regarded only as administrator
and usufructuary of public buildings, r¢ [¥estate, forests, and agricultural
estates belonging to the hostile State, ands ;}uatqd in the occupied country. It
must safegunrd the capital of these proger and administer them in ac-
cordance with the rules of usufruct.

Article 56, The property of municip
religion, charity and education, the arts?
erty, shall be treated as private property
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THE USE OF FORCE

All s ﬂc:zure of destruction or wilfu] danjage donc to mstltutlons of this char-
acter, hnlorlc monuments, works of art a 1d scncnce is forbidden, and shou]d

be made the s’ubjcct of legal Pl’OCCCdlngS

R R S

United S;aleﬁl, Rules ¢f Land Warfare

»
War Department; Basic Field Ma

ual, FM 27-10 (1940), 73

RSy SRR

Par. 273, |
invading force the noht to’ cxercise cont
does not transfer the sovereignty to the of
power to exercise some of the rights of sov

Par 273, On the other band subju
of sovc.rcwnty Ordmanly, ho“cvcr, such
peace. . . .

rrer——— i —

Military Occupation. |
Convention IV provide only for ‘belligere]
of part or all of the lcrrntory of a country
the «occupying Power, There are,
mllnary occupation wh1ch are pcrhaps ju
pation for which the Hague Regulations
specific rules exist:

“First, ‘Hostile occupation,’ whlch I dd
occupation of the territory of a country b

cho an incident of war, I;lhtary occupauon confers upon the

| for the period of occupation, It
cupant, but snnply tke authority or
preignty.

pation or conqucst implies a transfer
transfer is cflected oy a treaty of

e regulatlons annexed to I—Iague
it’ occupatlon i.e., the occupatlon
Vilich continues to wage war against
however, three additional types of
t as important as be!ligerent occu-
do not provide and for which no

fine as the military government or
Vhich has completely and uncondi-

tionally surrendered, and which maintaind no fighting force in the field, e. g.,

Germany and Japan. "’!
“Second, ‘Pacific occupation,’ whlch I
a neutral or fricndly country in tlme of

r in order to protect such country

from, or to use such country as 4 base |f opcrations against, a future or a

i
common cnemy, . g., Iceland and: .Englan

- “The third type of occupatlon occurs gnly in time of peace. It is defined

. as ‘Peaceful occupatzon, which is:the mili

forcign countries in time of peacef e. g., tt
and in the Philippines. '

“None of these three types of otcupatio
general mterndtlonal law, although they h
for many years.” William G, Downey, I,
fare,” 1949 Proceedings, A.8.1.L., 103.

On the international law of belllgerent
chenfeld, The International EconO}mc Law
with bibliography; Moote, Digest, VI, 2
Hyde, I1I, 1876-1913, with extepsive bibli
§§ 166 ff., with blbllography, Scigl arzenbe
Inrernanonal Law and the World War (1

ary occupation of bases in friendly
e U.S. bases in the British colonies

1 has been recognized or defined by
wve existed in international practice
"“Revision of the Rules of War-

occupation, consuit Ernst H. Feil-
of Belligerent Occupation (1942),
b7-315; Hackworlh, VI, 385-414;
pgraphy; Lauterpacht’s Oppenheim,
rger, I (2nd ed. ), 286-298; Garner,
020}, II, 58 fi.

efine as the military occupation of
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See also Sir Arnold D. McNair, Legal Effects of War . (3rd cd., 1945},
319-383; Martin Domke, Trading with the Enemy in World War 1] (1943),
181 ff. and The Control of Alien Property (1947) 127 ff.; Raphael Lemkin,
Axis Rule in Occupied Europe (1944); Occupation of Germany: Policy and
Progress, 1945-46, U.S. Department of State European Serics 23 (1947);
Germany, 1947-1949: The Story in Documents, id., European and British
Commonwealth Series 9 (1950); Occupation of Japan: Policy and Progress.
id., Far Eastern Series 17 (n.d.}; R. Y. Jennings, “Government in Commis-
sion,” 1946 B.Y.I.L., 112-141 (on the juridical basis of the Allied occupa-
tion of Germany); Alwyn V. Freeman, “War Crimes by Enemy Nationals
Administering Justice in Occupied Territory,” 41 AJ.LL. (1947), 579-610.

i
V1L, LEGAL EFFECTS OF. WAR,

EptTor’s NoTE: Legal Effects of War. hile it would be incorrect to con-
clude that the occurrence of war confers tpon a belligerent Staie an unlimited
_ discretion over the lives and property of ehemy aliens, international law sanc-
tions the adoption by belligerent States oficertain measures in rclation to pri-
‘vate rights which might be a viplation of nternational law in time of peace.
Although rational eourts have dectared that “the law of nations . . . pro-
hibits all intercourse between citizens of the two belligerents which is in-
consistent with the state of war between theircountries” (cf. Kershaw v. Kelsey,
100 Mass. 561, 572 (1868)), such interdictions are not stipulated by any
rules of international but are established b) the municipal legislation of the
beiligerents. The so-called legal “effects” $r “consequences” of wur with
reference to private rights must thus be so ght in naticnal practice. For an
analysis of decisions of international tribunals confirming this conclusion, sce
Schwarzenberger, I (2d ed.) 268 ff.
For national practice on enemy aliens, thiir _f}nqg\ernment, their procedural
standing in the courts and the liability of enchiy private property to seizure,
and for the effect of war on contracts and, comajgreial relations and various
‘tests employed to determine the enemy gﬁ”‘hr;}c?er}f%‘
property, consult Annual Digests, passim; A}
War' (3rd ed., 1948); Martin Domke, T
War 11 (1943) and supplement under ti
{1947); Garner, International Law aitd
208-261; Lauterpacht’s Oppcnhcim,fII’, $3 ., Moor
Hackworth, V1, 314 ff.; Hyde, III, 1699 fi.; é)__bert M.. W. Kempner, “The
Enemy Alien Problem in the Present War," B4 AJ.IL. (1940}, 443-458;
" Robert R. Wilson, “Treatment of Civilian Alie ' Enemies,” 37 AJLL. (1943),
30-45 and 38 id. (1944; 397-406; Mitzl¢ll- B. Carroll, {"Legislation on
Treatment of Enemy Property,” 37 id. 761 1030, 3

McNair, Legal Effects of
ding with the Enemy in World
=.hfe ‘Control- of Alien Property
WorldsWar (1920), I, 56-146,
7t Moore, Digest, VIL, 237 fi.;

See also Pieter N. Drost, Contracts _'h_c{= cate Treatics: The General Clause
on Contracts in the Peace Treaties of Paris' 1947 and in the Peace Treaty of
Versailles 1919, cte. (1948). o : -

'persons, corporations and |
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- [ED.: During the Civil War a number of ves;

" Crown. It.so happened that the senior law
- with a fatal. mental disorder whlch the devgtion of his wife had kept from
“the knowledge: of the aulhormes After a fI

. though. 1gnorant of the. facts, became alarmid

In the Azores, No..290.was joined; after a
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Thc AIabama C

UNITED ST.-\']ES—GREAT BR!TAIN CL

U.S. For. Re'l., 1872, Pt. I, Papers Rclau'm
of 1871, 1V, 49 (42r.d Cong, 3rd

T

for the Confederate navy. Although not arn

Jaims
WIMS ARBITRATION, 1872

to the Treaty of Washington
Sess,, Ex. Doc.1)

-

els were constructcd in England
ed when they left British ports,

they were fitted out to mount big guns, and if was a common knowledge that

they had been contracted for by Confedcrate
were to be furnished with arms and naval e
in order to prey upon American commerce. [
efforts of the American Ambassador Mr. Ch
the British authorities that the 5'111111g of th

agents in England, and that they
uipment after leaving England,
espite the persistent and capable
irles Francis Adams, to convince
se vessels from England would

constitute a violation of the neutral obligatigns of Great Brmm the vessels

were permitted to leave. The sallmc of the
these commerce:destroyers, was"not withou
bafore it sailed, Mr. Adams had furnished the]
tion as to its character and ownershlp Af
tests until the vessel (then known as No, 29
Foreign Office eventually referred the paper

cided that No. 290 stiould be Jelzed In the m
suspectmg trouble, organized a glcmc invite
crew and no naval efmpmen -cruised happ
embarked the guests, ‘and .puti to sed unmolg

M labama, the most notorious of
dramatic intcrest. For months
British authorities with informa-
ter disregarding American pro-
D) was about to sail, the British
to the senior law officer of the
bfficer had just then been seized

rther delay, the Foreign Office,
and, recovering the papers, de-
eantime, the Confederate agents,

ly down the Mersey River, dis-
sted. The next night the rest of

the crew joined the véssel, which showed up in the Azores two weeks later.

week, by the Agrippina, out of

London with cannon, munmons coal, and ¢ther naval equipment. Then ar-

rived Captain Raphael Semmes of :the Cd

mander of the Sumter, had already destroyed
the Swmter was shlpwrecked in'the North Se
British Consul, No. 290, noy. completely a
benevolent eye of the Portug Hese authoritieg
Alabama, embarked upon her. destructive car
than sixty American vesselsgn 'the Atlantic
destroyed by the Federal cruiser Kearsarge
After. the. Civil War the United States redd
pensation. from Encland for the damage dor]

-

nfederate Navy, who, as com-
eighteen American vessels before

'med, left the Azores under the
and, changing her name to the
Fer, capturing or destroying more
and Indian Oceans before being
off Cherbourg, June 11, 1864.
ubled its efforts to secure com-
e by these Confederate cruisers.

I i

l many ladies, and, with a small k

p. After a friendly visit from the

-




