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PRE-TRIAL INVESTIGATION AND COURT MARTIAL PR EDURES 
UNDER THE UNIFORM CODE OF MILITARY JUSTICE ( CKJ) f ",.," of ~,-. ~ ,hMs" of ~-'o,"" ...... ,moo ....." 

his c nd, the commanding officer of a unit takes immed ate steps to 
dete e the legitimacy of the allegations. If they are found to be true the 
commaner may personally seek to correct the offender wi out sending the 
case tj a court-martial. In more serious instances he ma formally prefer 
charge against the ~ndividual.concerned. The signed cha ges are then 
forwar ed to the summary court-martial convening authorit , normally.a. 
more s nior commander, ·who then details a disinterested 0 ficer to investigate 
the ch~rges under the proviSions of Article 32, Uniform C de of Military 
Justic1' 

Ij cases that may involve a General Court Martial, a Article 32 
invest gation is required to "collect and examine all evi ence that is 
essent al to a determination of the guilt or innocence of the accused, as 
well a evidence in mitigation or extenuation." In an al eged offense that 
may in olve either a General or Special Court Martial, an Article 32 
invest~gation is conducted to determine what level of cou t martial, if any, 
shouldjbe employed. Only the most serious offenses are r ferred to General 
courts~Martial where the most severe punishments may be i posed. In fact, 
the la requires cases to be handled at the lowest level ommensurate with 
justic • . 

~e investigating officer (under Article 32) is requ red to conduct a 
thorOUlh and impartial inquiry. It is similar to civilia grand jury 
procee ings except that under military procedures the acc sed and his 
counse are present at all times. At the beginning of th investigation 
an acc sed is informed of the following: 
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The offense(s) with which he is charged. 
His right to be represented by military lawyer 

own choice or one appointed free of charge, a 
counsel at no e~ense to the government. 

The name of the accuser and the witnesses agai 
The fact that charges are about to be investiga 
His right to cross-examine, either personally 0 

counsel, the witnesses against him, and to pr 
he may desire in his own behalf, either in de 
mitigation. 

His right to have: the investigating officer ex 
witnesses requested by him, and his right to 
a statement in any form. 

That he is not required to make a statement at 
the offense(s) .of which he is accused, and t 
he may make may be used as evidence against 
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d by civilian 
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1 report of the Article 32 investigation must inc 
as 1:0 he disposition of the charges. It may recommend 
COUJ~t rtial or that the charges be dropped. Whether t 
referr+d to trial by court martial is, however, within t 
the co+vening authority. 

A suming a decision is made to proceed with a trial, 
(in th s sense the military equivalent -of a civilian jury 
frou. a list of available mature and experienced officers. 
normal y established quartetly. A specially selected pan 
not c ened (apart from the list of thdse available) to 
case. In a general court martial there must be at least 
the crt; in a special court martial at least 3. Enlist 
reques enlisted representation on courts trying their ca 
will b4 honored in all but the most extraordinary situati 

3en a case is referred to trial neither the conveni 
any ot er commanding officer may seek directly or indirec 
the c rt members, judge or defense counsel in the presen 
in theicase. , 

I 

ce a court martial begins, it is very similar to a 
Court, with a military judge presiding and the "j 

of a m litary panel, except in cases where the accused el 
case hard by a military judge alone. The rules of evide 
examin tion are also similar to those of a trial in a Fed 
the de ense and prosecution may challenge court members f 
exerci ,e a limited number of peremptory challenges. 
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I~ the accused is found guilty, the convening author ty reviews the 
case w~th the advice of his Staff Judge Advocate. The tr al record is 
then rfiewed by higher authorities, the extent and level of review 
(amoun ing to an automatic appeal) being determined by th type of court 
martia concerned and the nature of the offense and the s ntence imposed. 
At eac - level of review the 'sentence may be affirmed or r duced, but not 
increafd. If the sentence as finally approved includes onfinement, any 
time a eady served by the accused while awaiting judicia review is 
counte _ toward the total term of imprisonment._ 
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NOTI~: !For additional background on military justice pro edures, 
par1:ic,larly in the light of changes in the Uniform Code of Military 
Jus1:ic. which became effective in 1969, see the followi inclosures: 

It "Is There Justice In the Military?" - reprint 0 article by 
Maj" Glm. Kenneth J. Hodson, The Judge Advocate General, U. S. Army. 

2, Analysis of Trial Court Structures (Fact sheet); 

3~ Criminal Justice: Military Structure (Fact she t). 

4. Appellate Review (Fact sheet). 
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PRE-TRIAL INVESTIGATION AND COURT MARTIAL P OCEDURES 
UNDER THE UNIFORM CODE OF MILITARY JUSTICE (UCMJ) 

ppon receipt of evidence or charges of wrongdoing 
his cpmmand, the commanding officer of a unit takes i 
dete~ine the legitimacy of the allegations. If they a 
commapder may personally seek to correct the offender w 
case :to a court-martial. In more serious instances he 
charg~s against the individual concerned. The signed c 
forw~ded to the summary court-martial convening author 
more ~enior commander, who then details a disinterested 
the cparges under the provisions of Article 32, Uniform 
Justi:ce. 

,In cases that may involve a General Court Martial, 
invesitigation is required to "collect and examine all e 
esse~ial to a determination of the guilt or innocence 
well as evidence in mitigation or extenuation." In an 
may involve either a General or Special Court Martial, 
invea1tigation is conducted to determine what level of c 
shOUld be employed. Only the most serious offenses are 
Courts Martial where the most severe punishments may be 
the :Law requires cases to be handled at the lowest leve 
justice. 

The investigating officer (under Article 32) is re 
thorqugh and impartial inquiry. It is similar to civil 
proc~edings except that under military.procedures the a 
couns:el are present at all times. At the beginning of 
an accused is informed of the following: 

The offense(s) with which he is charged. 
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His right to be represented by military lawye counsel of his 
own choice or one appointed free of charge, and by civilian 
counsel at no expense to the government. 

The name of the accuser and the witnesses aga nst him. 
The fact that charges are about to be investi 
His right to cross-examine, either personally 

counsel, the witnesses against him, and to 
he may desire in his own behalf, either in 
mitigation. 

ated. 
or through his 
resent anything 
efense or 

His right to have the investigating officer e amine available 
witnesses requested by him, and his right t make or submit 
a statement in any form. 

That he is not required to make a statement a 
the offense(s) of which he is accused, and 
he may make may be used as evidence against 

all concerning 
hat any statement 
him. 
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The report of the Article 32 investigation must include a recommendation 
as to the disposition of the charges. It may recommend trial at any level of 
court martial or that the charges be dropped. Whether the matter will be 
referred to trial by court martial is, however, within the discretion of 
the convening authority. 

Assuming a decision is made to proceed with a trial, a court martial 
(in this sense the military equivalent of a civilian jury) is convened 
from a list of available mature and experienced officers. Such lists are 
normally established quarterly. A specially selected panel of officers is 
~ convened (apart from the list of those available) to try a specific 
case. In a general court martial there must be at least 5 individuals on 
the court; in a special court martial at least 3. Enlisted accused may 
request enlisted representation on courts trying their cases which request 
will be honored in all but the most extraordinary situations. 

When a case is referred to trial neither the convening authority nor 
any other commanding officer may seek directly or indirectly to influence 
the court members, judge or defense counsel in the presentation or decision 
in the case. 

Once a court martial begins, it is very similar to a trial in a 
Federal Court, with a military judge presiding and the "jury" consisting 
of a military panel, except in cases where the accused elects to have his 
case heard by a military judge alone. The rules of evidence and cross­
examination are also similar to those of a trial in a Federal Court. Both 
the defense and prosecution may challenge court members for cause, and may 
exercise a limited number of peremptory challenges. 

If the accused is found guilty, the convening authority reviews the 
case with the advice of his Staff Judge Advocate. The trial record is 
then reviewed by higher authorities, the extent and level of review 
(amounting to an automatic appeal) being determined by the type of court 
martial concerned and the nature of the offense and the sent.ence imposed. 
At each level of review the sentence may be affirmed or reduced, but not 
increased. If the sentence as finally approved includes confinement, any 
time already served by the accused while awaiting judicial review is 
counted toward the total term of imprisonment. 
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NOTE: For additional background on military justice procedures, 
particularly in the light of changes in the Uniform Code of Military 
Justice which became effective in 1969, see the following inclosures: 

1. "Is There Justice In the Military?" - reprint of article by 
Maj. Geno Kenneth J. Hodson, The Judge Advocate General, U. S. Army. 

2. Analysis of Trial Court Structures (Fact sheet). 

30 Criminal Justice: Military Structure (Fact sheet). 

4. Appellate Review (Fact sheet). 
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