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RECENT DECISION OF THE

Digested by the Finance Branch, Office of the Judge Ad\ﬂqcate_-ﬁgnf' :

PAY AND ALLOWANCES—Deductions of civilion pay earned In
instances whore the Board for Corraction of Naval Records (BCNR)
corrects a service member's record to show active duty Instead of
discharge. Deductlons of civillan pay ecrned during the period

COMPTROLLER GENERAL

covered by the BCNR action must be in the gross amount vice the ' - ¥

net ameount,

@ Pursuant to a decision of the BCNR, a member’s rec-...

ords were corrected to indicate that he was retalned . .-

on active duty under valid extensions of enlistment.
until 9 June 1869 and then placed in'the
Corps Reserve instead of being discharged under hon-
orable conditions by reason of unfltness on 18 Septernber -
1967. The BCNR also recommended that the Depart-
ment of the Navy pay the member all military pay
lawfully found to be due. The member’'s civilian earn-
ings for the period of time from 18 September 1967 to
9 June 1968, grossed $10,186, and after tax deductions,
hig net earnings were $6,943.

Reference was made to Comptroller Genera] decigion
B-160800 of April 2, 1970, and 48 Comp. Gen. 580
(1969), stating that back pay and allowances found to
be dus a member or former service member by reason
of a correction of his military or naval records pursuant
to 10 U.8.C. 15652, should be subject to a deduction of

- earnings received from civilian employment during a
corresponding period. Reference was also made to 37

JAG JOURNAL

i

66

‘Plest Meatthe'

_ met. eivilian searnings congisted ext
_state taxes, aggregating $8,248, '

service member. 'I‘he' ifﬁeﬁence bebiw

‘The Compttoller “General ‘assertey
deductions: from the member's:
ances to civilian earnings aifte
mout to refunding, the income:s
and the question of whether: 't
thereof, should be refunded:
nizance of tax. officials. Aw
General determined that th
deduction of the gross civilig

the BCNR action, (Comp.
September 80,1870.) - -




INTRODUCTION TO THE 1971 ISSUE ON

LAW OF THE SEA

CAPTAIN JOHN R. BROCK, JAGC, USN

Agsistant Judge Advocate General of the Navy
(Civil Law)

HERE IS A cry in the international com-

munity for public order, yet many nations
consider it a right to make whatever unilateral
claimg into the high seas area that may for the
moment meet a domestic political goal. The com-
mon use of the seas is being endangered by the
continued exaggerated unilateral national
claims to expansive ocean areas.

World public order cannot prevail in this
atmosphere where many nations are making
their own rules concerning elaims to large areas
of the high seas. Generally these claims are
expansive and without benefit of law or accepted
precedent.

On the other gside of the coin, in law of the sea
matters there must algso be a balanecing of the
general world community interest against the
legitimate needs of many nations, including
coastal, landlocked, developing and maritime
nations. .

This issue of the JAG Journal is dedicated
to a review of efforts toward solutions to these
problems through international treaty arrange-
ments which will be designed to formulate and
codify international law so as to achieve fair
and reasonable balance among those needs and
interests in areas traditionally recognized as
high seas.

Current efforts are moving forward for solu-
tions to these problems by a series of proposed

conventions where hopefully there may be agree-

ment in codified form on the following items:

a. Breadth of territorial sea and questions of interna-
tional straits and fisheries

b, Continental shelf boundary and seabed rights in-
cluding protection of the marine environment

¢. Limitations on emplacing weapons of mass destrue-
tion on the seabeds

The first two topics will be considered in detail
by members of the International Law Division
in this issue. An article on the third is planned
for a later edition. These articles will be pre-
sented against the following background,

Perhaps the number one priority of world
community interest in the law of the sea is ar-
riving at a definite demarcation of a breadth
of the territorial sea coupled with an agreement
for guaranteed rights of transit through straits.
This is of paramount urgency in order to termi-
nate national jurisdictional claims into the high
seas areas.

The continental shelf and the seabed areas
must be further defined and rules agreed upon
to agsure the recovery of the natural resources
from this last potential source to which the
increasing world population can look for sup-
port.

The general understanding concerning em-
plantment of nuclear weapons or other weapons
of mass destruction on the seabed must be care-
fully considered in relation to the other enu-
merated matters stated above.

Finally, the word, ecology, quickly became .
popular the world over with the awakening
awareness of the urgency in pollution control,
Unforfunately at least one nation has been
moved by this emotion charged concept to as-
sert control of a large area of the Arctic. Canada
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has made broad unilateral claims in the Arctic
area which are premised upon ecological protec-
tion. International pollution control will be dis-
cussed in detail in one of the articles.

A mark of the times so far as individual state
action is concerned in the law of the sea was
clearly reflected at the March 1970 meeting of
the Canadian-United States Interparliamentary
Group. Senate Document 91-105 reports the
events of this meeting. It is stated in part at
page 8 of this document as follows

. « Canadian delegates noted that the Canadian

Government had for many years laid claim not only
to the islands but also to the waters of the Arctic
Archipelago. U.S. delegates expressed the view that
they anticipated no difficulty in reaching agreement
between the two Governments on the measures neces-
sary for controlling the danger of pollution. But they
did not expect the U.S, Government to accede to ar-
rangements which would involve U.8. recognition of
Canadian claims to all the waters of the Arctic Archi-
pelago. The concern was not over U.S. access to
arctic waters, but fear of the implications for freedom
of passage in other confined waters, In this exchange
the Canadian side stressed the unique character of
arctic waters because of the fact that ice cover pre-
vents free movement, with a consequent need for
special navigational aids and icebreaker support.
It was recognized on both sides that regulations to
control pollution must be internationally accepted.
U.8. delegates emphasized the importance of proceed-
ing by international agreement rather than by uni-
lateral Canadian action. Soveral members of both
delegations thought that, while initial contacts might
be bilateral, it would be important to convene a con-
ference of interested governmentsz to work out regula-
tions which would gain international acceptance,

In an effort to discourage extravagant unilat-
eral actions in the high seas areas as well as
the seabed areas, the United States has made a
far-reaching proposal in the form of a state-
ment of U.S. policy for the seabeds issued on
May 23 of this year by the President of the
United States. The President stated it was his
proposal “that all nations adopt as soon ag
possible a treaty under which they would re-
nounce all national claims over the natural re-
sources of the seabed beyond the point where
the high seas reach a depth of 200 meters and
would agree to regard these resources as the
common heritage of mankind.”

The Presidential proposal in the form of a
draft convention was presented by the United
' States at the August 1970 seabeds meeting in
Geneva. The discussions on this draft will be
carried over for further study at several pre-
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liminary meetings called by the United Nations
in 1971 and 1972, Lo

In the Saturday Review of September 26, 1970
professor Clark M. Eichelberger summed up the
Drogress and reaction at the Geneva meeting as
follows:

What was the reaction of other delegates to the U.S.
plan?

Few would accept it without change. Indeed, the U.S.
delegation has made it clear that the draft was a
. working paper to be changed after suggestions from
other states. Basically, however, there was deep ap-
preciation for the initiative shown by the United
States and wide recognition that the plan will form
the basis of a regime for the sea.

Not to be confused with the international sea-
beds area proposal of the President (May 23
policy statement), is the status of the long atand-
ing negotiationg concerning seabed arms control.
It has long been the position of the United States
that the resolution of the United Nations creat-
ing the Seabeds Committee and reserving the
area beyond national jurisdiction for “peaceful
burposes” is not an authorization for the Seg-
beds Committee to engage in detailed disarma-
ment discussions. The United States and the
Soviets have consistently said that the complex
nature of disarmament should be handled in a
specialized forum. This position has been widely
accepted internationally. In light of this, it is
wise to emphasize that the issue of seabeds dis-
armament is separate and apart from the gen-
eral question of the international seabed area,
the President’s ocean proposal, and any sub-
sequent U.S. implementation of the Presidential
proposal,

The unwarranted unilateral actions of some
nations make it incumbent on the world com-
munity to collectively agree on all of these mat-
ters in the common interest, balancing the
“freedom of the seas” interests against legiti-
mate coastal state interests. Surely the next
few years will see great achievement in inter-
national agreements in these several areas con-
cerning law of the sea.

The discussions which follow are dedicated
to increasing the general understanding, and
that of naval personnel in particular, of thege
recent legal developments which are so impor-
tant to the environment in which our N avy must
operate. While there is some duplication of his-
torical material in these discussions, it is essen-
tial to the full understanding of each topic that
its development include relevant historieal
background. :




TERRITORIAL SEA AGREEMENT—

KEY TO PROGRESS IN THE LAW OF THE SEA

COMMANDER WILLIAM R. PALMER, JAGC, USN*

Although the concept of the territorial sen has long been recognized
in international law, there has been a failure in the world community
to reach agreement on the breadth of the territorial sea. Commander
Palmer traces the history of the territorial sea breadth question and
suggests there is an urgent need to resolve it at a new law of the sea
conference. He concludes that while the breadth of the territorial sea
18 ondy one of several problems which should be addressed by the con-
ference, its resolution is perhaps the most pressing and could result in
an expeditious settlement of other issues.

ROM ANTIQUITY, man has utilized the
oceans for navigation, fishing, trade, and as

‘a base of military power. Over many centuries

a gignificant body of rules evolved to regulate
such traditional uses. Recopnition of the com-
mon right of all men to the free use of the sea
has been traced to the laws of the Roman Em-
pire and was probably firgt codified in the sixth
century in the Code of Justinian.® These liberal
views were not apt to be refuted; in light of
Roman domination of the known world; and the
fact that uses of the seas were extremely limited.

With the emergence of the nation-state, ju-
rists attempted to apply the prescriptions of ter-
ritorial sovereignty to the sea. Numerous
theories were formulated during medieval times
to support assertions of extensive authority over
large ocean areas by the rising sea powers.? Such

*Commeander Palmer is currently serving as Head of the Law of the

Sea Branch, International Law Division, Office of the Judge Advocaie
General, He holds an A.B. Degree in Political Sclence from the
University of Illinois, an LL.B, Degree from the University of
Illinois College of Law, and s Master of Laws Degree in Public
International Law from The George Washington University, Com-
mander Palmer is admitted to practice before the Bar of the State
of Ilinois and the U.8. Court of Military Appeals.

1, Fenn, Justiniun and the Freedom of the Sea, 19 AJLL, 716,
T16-20 (1924).

2. Bwarztrauber, The Three Mile Limit of Torritorial Seas: A Brief
History, 20~37 (1970) (hereafter cited nt Swarstrauber). A brief
history of ocean claims by various maritime nations during the
medieval period is set forth at the above noted pages.

claims of total sovereignty over the oceans did
not prove viable and were once again replaced
by the concept of freedom of the seas expounded
in 1609 by Hugo Grotius. The proponents of the
modern doctrine of the freedom of the high
seas were a far cry from early Roman jurists
who had been dealing with a theoretical con-
cept. Grotius and his contemporaries were ad-
vocates, motivated by practical considerations.
Grotiug’ clagsic “Mare Liberum” was written to

" uphold Dutch navigation rights in the Indies

69

-in the face of Portugese claims of monopolis-

tic ocean sovereignty. In it he stated: “. . . what
ever therefore cannot be . . . seized or enclosed
is incapable of being made a subject of property.
The vagrant waters of the ocean are thus neces-
garily free. . . .”?®

The attempt to identify the major reasons for
international acceptance of the shared use doc-
trine embodied in freedom of the sea has long
fascinated scholars of public international law.*
No attempt will be made to enter the lists of this
scholarly debate, Suffice it to say that this his-
tory of trial and error evolution which reaf-
firmed the doctrine of freedom of the high seas

3. Quoted in Colembos, The Irlernational Law of the Sea, 62-63
(6th rev. ed. 1967T).

4. For example ¢e¢ the eritical discussion of the basic reasoning of
Grotius in his enunciation of the principle of freedom of the
high seas and the substitution of an “international highway™
theory as & basis for the same conclusion. I Oppenheim, fnier-
natlonal Law 593-04 (8th ed. Lauterpacht 1955).
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cannot be ignored in attempts to find solutions
for current unresolved law of the sea questions.

A logical corollary to a concept of general free-
dom of the high seas was the development of
a complementary concept of “territorial seas.”
A concept of territoriality of adjacent seas
emerged first in the writings of the twelfth cen-
tury Glossatora, The reference to “territorial
geas” as a recoghized area of coastal state juris-
diction seems to have been clearly formulated
and come into common usage around 1600.°
While the concept of territorial waters was thus
early developed, international agreement as fo
the breadth of such a marginal belt continues
to be one of the persistent unresolved problems
inthelaw of thesea.

Many theories have been put forth to ration-
alize varying widths for terriforial sea claims.
These range from ancient territorial sea claims
extending offshore “a stones throw” ¢ to the re-
cent claim of Brazil to a 200-mile territorial sea.’
Included in any historical summary would cer-
tainly be the familiar “cannon shot rule” as well
as other theories.*

Whatever its historical origing, there is no
doubt that the three-mile limit for territorial
seas began its ascendency in the late eighteenth
century.® Notable in the early development of
the three-mile territorial sea limit was the ini-
tial cautious adherence to that limit by the
United States. Secretary of State Jefferson, in
writing to the British Minister in 1793, identi-
fied the U.S. claim *, . . for the present . ..
[as] three . . . miles from the seashores.” ¢
The three-mile territorial sea developed into
a generally recognized limit in the following
130 years, due in large part to its being con-
sistently championed by the United States and
Great Britain. Indeed, as Professor Jessup ob-
gerved at the end of the first quarter of the

5. Fenn, Origins of the Theory of Terrilorial Waters, 20 A.J.L.L.
445, 481-82 (1926); See also Bwarztrnuber, 46-49,

8. Bwarzirauber, 98-99.

7. The Brezilian Decree Law promulgated on March 24, 1870 is
probably the most comprehensive pror t of offshore
gsovereignty of any of the Latin American claims. Article 1 states:
#The territorial sea of Brazil encompasses a belt 200 nawtical
miles in hreadth, measured from the low-water line of the Brazil-
lan continental and insular coast, adepted with reference to the
Brazillan nautical charts.” Department of State Division of
Language Servieea translation, dee. L8 No. 1577 R-XX/R-XVIL)

8. Swarztrauber, Chaptere 3, 4, and 5, 46-99. In these three chapters
the author discusses the history and evelution of the cannon shot
rule, the Jine of sight doctrine, and the marine league,

9, See generally, Swarztawher, Chapter VI; I Oppenheim, Inler-
rnational Law 490 (Bth ed. Lauterpacht 1055).

10 I Moore’s International Law Digeat 702-08 (1806).
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twentieth century: “Upon a consideration of all
the evidence, therefore, the present writer is of
the opinion that the three-mile limit is today an
egtablished rule of international law.” 1

Prior to World War II, three miles was atill
the limit acknowledged by a majority of nations.
However, the question of maximum permissible
breadth and the rights of coastal states to estab-
lish such limits was becoming a matter of inter-
national debate. An indication of the erosion of
unanimity was the failure of the Hague Confer-
ence of 1930 to reach agreement on the maxi-
mum breadth of territorial waters. This inter-
national law codification conference clearly
brought into focus growing international ques-
tions as to the three-mile limit of territorial
waters,?

Certain pronouncements were made by neu-
tral nations immediately prior to the outbreak of
World War II which were designed to exclude
hostile acta by belligerents within wide high seas
areas off their coasts.’®* In addition, the United
States after entry into the war declared several
extensive Maritime Control Areas around stra-
tegic portions of the U.S. continental coast, the
Panama Canal, and of Alaska.’* These actions
were considered by some as contributing to the
decline of the three-mile territorial sea limit.*®
The significance of these extraordinary war time
acta to the international status of the three-
mile territorial sea limit is open to question,
particularly in view of the fact that the Mari-
time Control Areas were discontinued by the
United States in 19245 and 1946.1¢

One unilateral act by the United States fol-
lowing the Second World War clearly impacted
dramatically on the general law of the sea and
the stability of the breadth of the territorial
sea in particular. This was the well known Tru-
man Proclamation on the continental shelf. This
pronouncement was promulgated in 1946 to-
gether with a somewhat less widely noted com-
panion proclamation on conservation policies of

11, Jessup, The Law of Terriforial Waters and Maritime Jurisdic-
ton 66 (182T).

Reoves, The Codifleation of the Lew of Territorial Watars, 24
AJLL. 486 (1930).

Declaration of Panama, Lows aqrd Regelallons on the. Regime
of the High Seas 44—48, U.N. Legislative Series, 31/LEG/SER/B/I
Jan. 1961 (hereafter cited as Laws and Resulutionss‘on‘
Regime of the High Seas). .
The Maritime Control Arcas are listed snd .desorib
Naval War College, Infernational Law Dooumn
(1948-48). sl i
Swarztrauber 251-80. oy
Naval War College Internaiioral Law D
14 at 169, o onf

12.

13,

i,

15,
16.




the United States with respect to coastal inter-
ests in certain high seas fisheries.?

An examination of the specific language of
the Truman Proclamation clearly shows that its
drafters intended it to be a highly specialized
and limited jurisdictional claim. The proclama-
tion extends United States jurisdiction and eon-
trol only to: *. . . the natural resources of the
subsoil and seabed of the continental shelf be-
neath the high seas but contiguous to the coasts
of the United States. .. .” The proclamation
was not intended as a general extension of ter-
ritorial sovereignty since it provided that: “The
character as high seas of the waters above the
continental shelf and the right to their free
and unimpeded navigation are in no way thus
affected.” Any intent to extend the U.S. terri-
torial sea was specifically negated in the Depart-
ment of State preas release which accompanied
the proclamation,:s

No protests were made by other governments
to the Truman Proclamation on the continental
shelf. A scant thirteen years later the essential
elements of the United States proclamation
were embodied in the 1958 Geneva Convention
on the Continental Shelf,1®

In fairness to the drafters of the Truman
Proclamation, it must be said that the adverse
impact on continued acceptance of the three-mile
limit for the territorial sea did not result from
other nations exactly imitating the United States
action. Rather, the U.S. proclamation served as
a catalyst for extensive offshore claims which
made little or no effort to restriet the scope of
the sovereign rights claimed. One year after
the Truman Proclamation the Government of
Argentina, noting the U.S. and subsequent Mex-
ican continental shelf pronouncements, passed a
decree which declared that the . . . Argentine
epicontinental sea and continental shelf are sub-
ject to the sovereign power of the nation. . . .
(Emphasis added.)?® The following year wit-
nessed the first of the now well-known 200-mile
claims. In June of 1947 Chile promulgated a
Presidential Declaration which extended “Pro-
tection and control . . . over all the seas con-
tained within the perimeter formed by the coast
and the mathematical parallel projected into

17. Presidential Proclamatlon No. 2867 on the continental shelf,
59 Btat. 884; 10 Fed. Reg. 12303 (1945). (This proclamation
will hereafter be referred to as the Truman Proclamation.);
Presidential Proclamation 2668 on fisherios conservation, 59 Stat.
885; 10 Fed. Reg, 12304 (1845).

18, 13 Dep’t State Bull. 485 (1945).

19. 15 ULA.T. 471, T.LA.S, 6578 (1064),

20, Decree No. 14,708, Laws and Regulations on the Regime of the
-High Seas 4-5.
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the sea at a distance of 200 nautical miles from
Chilean territory.” 2 Within the next five years
three more Latin American nations joined the
#200-mile club.” Such claims seem to have been
motivated initially by the desire to extend ex-
clusive control over offshore fisheries. The 200-
mile distance would generally encompass the fish
rich Humbolt Current.?? The language used in
the various decrees was not precise, Often it uti-
lized terms which left it unclear as to the exact
extent of control being asserted.?* However, in-
gofar as these deerees attempted to declare jur-
isdiction in some fashion over the superjacent
water column, such claims exceeded the limited
continental shelf claim of the Truman Proclama-
tion.

By 1952 a broader juridical basis for such
claims began to crystallize. At the First Tripar-
tite Conference, Chile, Ecuador, and Peru
formulated the Declaration of Santiago on the
Maritime Zone which contained the following
gtatement of maritime policy:

The Governments of Chile, Ecuador, and Peru there-
fore proclaim as a principle of their international
maritime policy that each of them possesses sole sover-
oignty and jurisdiction over the area of sea adjacent
to the cogst of its own country and extending not
less than 200 nautical miles from the said coast.™

The 200-mile claimg have consistently been
the subject of diplomatic protest by the United
States and most other maritime nations. How-
ever, this did not prevent seizures of U.S. tuna
boats off the west coast of South America by
Peru and Ecuador.?® The United States has been
unable, either domestically ** or internation-

21. Presidential Deeree Concernitig the Continental Shelf, 23 June
1947, Laws and Regnlations on the Regime of the High Secas 6-7.
Hull, The Bounitiful Sea, 88-80 (1964).

Extensions of offshore jurisdiction were made in the following
years: Peru (1947), Costa Rica (1949), and El Salvador (1950).
Country laws proclaiming such offshore jurisdietion may be
found in Laws and Regulations on the Regime of the High Seas,
at the following pages: Peru 16, Coste Rica 8-10, and El
Salvador 300,

Whiteman, 4 Digesi of Internuationul Law, 1059-90 (1085),

For s hrief description of tuna boat selzures by Perw, sco Wolil,
Peruvian-United Stetes Relations Qver Muarilime Fishing: 1945-
1969 8-9, Law of the Sea Institute Univ. of R.I. Occasional
Paper No, 4 {March 1870).

The first formal congressiomal reaction to smch reizures was
passage in 1954 of the Fishermen’s Proteciive Aet, 22 U.B.C.
197176 (7954). This act called for the Secretary of State to take
action to obtain the releaso of seized vessels and crewmen, pro-
vided for roimbursement of hoat owners for any fine paid, and
called for the Secretary of State to . . . take such action sz he
may deem appropriete to make and collect on claims against a
foreign country for amounts expended by the United States . . .
because of the seizmre of a United States vessel. . . .”* This act
wag smended in 1968 by what is commonly referred to as the
Pelly Amendment, 22 U.8.C, 19073, 1975, 1077 (Supp. V. 19870)
amending 22 TVU.8.C, 1071-1976 (1954). This amendment
expanded owner relmbursement provislons and repeated the re~
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ally,?” to adequately resolve the problems raised
by such seizures. The abrasive effect of this
problem on U.S./Latin American relations is
a compelling current example of the potential
for confrontation inherent in the proliferation
of extravagant offshore jurisdictional claims.
Primary proponents of the 200-mile claims
now assert that these concepts have evolved from
maritime policy into basic principles of the law
of the sea. A concentrated effort is presently
being made by its advocates to encourage wider
acceptance of this position. In the recent Decla-
ration of Montevideo on the Law of the Sea, the
signatory states declared as a basic principle
of the law of the sea that coastal states have:
The right to delimit their maritime sovereignty and
jurisdiction in conformity with their own geographic
and geological characteristics and consonant with fac-
tors that condition the existenco of marine resources
and the need for national exploitation; **
Similar language is contained in the declara-
tion produced by the Lima Conference on the
Law of the Sea held in August of 1970.>
It is difficult to envision any logical outer
limit of coastal state competence in claiming
offshore jurisdiction under these broad prin-
ciples. Assuming that the specifically enu-
merated criteria have some inherent maximum
limitation, the . . . need for national exploita-
tion” is an open ended subjective test.
During its early development, the idea of total
coastal state competence to declare the limits of

26—Con’d
quirement for the U.S, to make a ¢laim to recover compensatory
payments made under the act. However, it added the pro-
vigion that if the foreign country failed or refused to make
payment in full within 120 deys after the U.S. ¢laim, “. . . the
Socretary of State shall withhold . . . an amount equal to such
unpaid claim from any funds programmed . . . for assisiance
to the government of such country. . . .”” Similar provisions for
withholding aid or limiting military sales to countries selzing
U.8. veszels have been inserted as amendments in varions Foreign
Asslstance and Foreign Military Bales Acts. These latter con-
straints on gales of militery equipment have heen recently
applied against Peru. However, overall foreign polley considera-
tlons have precluded extensive use of these statutory powers and
they have not been effectlve In resolving the situation. See alse
the discussion of U.S, congressional remction to fishing vessel
gelzures in the article by Wolff, id. at 9-18,

27. The U.8, met with the govermments of Chile, Ecuador and Pern
in September of 1955 in an attempt to resolve the Ashing vessel
selzure problem. See the article by Wolll, supra note 25 at 14.
This conference did not work out the modus vivendi hoped for
by the U.B. The United States met with these three nations again
in Beptember of 1969 and 1970 in Busnos Alres, Argentina, but
these recent discussions elso failed to produce any acceptable
compromlse agreement.

28, 9 Iné'l Legal Mats.,, 1081-83 (Sept. 1870). This conference was
attended by numerous nations ag participants or ohservers. How-
over, the slgners of the Law of the Bea Declaration were limited
to the following states all of which presently have some type of
200 mile elaim: Argentina, Brazil, Chile, Ecuador, El Salvador,
Panama, Peru, Nicaragua, and Uruguay.

29, U.N. Doc. A/AC.138/28 of 14 Aug. 1970,
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national offshore jurisdiction was taken seri-
ously by only a handful of Latin American na-
tions. However, the concept that the coastal
state has unlimited power to make such claims
is an easily understood theory which appears to

-accommodate most national goals and policies.

The proponents of this doctrine are now actively
gecking to promote its acceptance among
many of the developing nations of the world.
To date, this inherently dangerous theory.
of unilateral coastal state competence has not
managed to gain substantial adherents any-
where other than in Latin America.”® Little
comfort can be taken from this fact nor does it
allow those concerned with achieving harmony
and equity in the law of the sea the luxury of
adopting a wait and see attitude. Two recent
events preclude taking this stance. The 200-mile
territorial sea decree of Brazil in March 1970,
has been noted.** This action by the largest and
potentially most powerful nation on the South
American continent places great pressure on

‘other moderate Latin American states to adhere

to the 200-mile concept, or at least to abstain
from taking a contrary international position.

A gecond event of possibly greater signifi-
cance was the recent passage by Canada of cer-
tain law of the sea legislation. This legislation
claimed a twelve-mile territorial sea, recited
competence to establish a 100-mile “pollution
control zone” in the waters surrounding all
Canadian lands, including islands, above 60 de-
grees north latitude, and authorized the drawing
of extensive “fisheries cloging lines” primarily
in the Gulf of St. Lawrence and the Bay of
Fundy.?* This assertion of offshore competence
is not limited so as to exclude control over super-
jacent waters as was the Truman Proclamation.
It asserts the right of Canada to unilaterally
regulate many high seas activities—including
navigation. Thig ig the first such claim by a
major maritime nation in modern times.

Simultaneously with announcement of this
legiglation, Canada entered a reservation to the
compulsory jurisdiction of the Internmational
Court of Justice with regard to:

disputes . . . concerning jurisdiction or rights claimed

+ + .« by Canada in respect of the consgervation, man-
agement or exploitation of the living resources of

80, There is some indication that developing nations of Africa are
becoming more acutely aware of the Latin American claims. The
isolated and unigque 130 mile territorial sea claim of Guines made
in 1064 (Prepidential Deeree No, 224 of 1 July 1064) has now been
joined by the extension of territorial waters from 12 to 25 miles
by Gabon (Council of Ministers Decree of 12 Amg, 1970).

31. Supra note 7. : :

82, 9 In¥’l Legal Mals,, 543=54 (May 1970),




the gea, or . . . the prevention or control of pollu-
tion or contamination of the marine environment in
marine areas adjacent to the coast of Canada.®

Thus, with regard to the pollution contrel and
figsheries aspects of the legislation, Canada has
precluded a binding international adjudication
as to the legality of her actions.

The Canadian Government has stated with re-
gard to the pollution control legislation that it
is based on “. . . the overriding right of self-
defense of coastal states to protect themselves
against grave threats to their environment.” In
Canada’s view, traditional prineiples of interna-
tional law which are based primarily on en-
suring freedom of navigation to shipping states
now engaged in large scale oil transportation by
sea “. . . are of little or no relevance . . . if
they can be cited as precluding action by a
coastal state to protect [the] environment.” *

The Canadian Prime Minister indicated with
regard to this legislation that the Canadian
Parliament may authorize measures to ensure
that danger to the Arctic ecology is prevented.
Prime Minister Trudeau stated further that
“, . . there is no international . . . law apply-
ing to the Arctic seas . . . we are prepared to
help it develop by taking steps on our own.
.+ . We just want to make sure that the devel-
opment is compatible with our interests as a
govereign nation, and our duty to humanity to
preserve the Arctic against pollution.” ** The
stated legal rationale for the Canadian action is
uncomforfably reminiscent of early Latin Amer-
ican justification for 200-mile jurisdictional
claims. _

Faced with ever inereaging unilateral coastal
state claims of offshore jurisdietion, the need for
affirmative action seems obvicus. International
agreement on the territorial sea breadth is the
logical starting point for such efforts. A brief
examination of past multilateral attempts to re-
golve this problem will illustrate that it is not
without difficulty.

The 1930 Hague Convention was the first
modern international econvention which at-
tempted to resolve the question of the breadth
of the territorial sea. The diversity of national
views at the Hague was g0 great that no proposal
on territorial sea width ever came to a vote.®

33,
84,

Id. at 508-99,

Summary of Canadien Note of April 18 to the United Btates,
suprae note 32 at 610-11.

Canadian Prime Minister’s Remarks on the Proposed Legislation,
supra note 32, 600 at 601-08.

Supra note 12 at 492.
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Later concentrated efforts to establish the maxi-
mum permissible breadth of the territorial sea
were made at the 1958 and 1960 Geneva Confer-
ences on the Law of the Sea.

The 1958 Law of the Sea Conference was pre-
ceded by consideration of various law of the gea
issues by the International Law Commission
over a period of almost nine years.”” The pre-
paratory work of the International Law Com-
mission cannot be underestimated. Yet, certain
facts must be remembered. This distinguished
group of jurists was a standing organization of
the United Nations. As such, the Commission

- was charged with many other responsibilities in

73

addition to law of the sea matters. During the
extensive preparatory period, members of the
Commission worked individually on specific law
of the sea items which necessarily led to a certain
lack of continuity in consideration of such mat-
ters. In addition, there appeared to be a lack
of coordination between those working on one
aspect of the law of the sea and individuals con-

“cerned with other related issues. Finally, the

project was undertaken primarily as an exercise
in legal scholarship so that strongly held political
positions of governments may not have been
adequately reflected in the Commission’s work.
All of these factors appear to have reduced the
effectiveness of the work of the Commission,®

The General Assembly of the United Nations
in February of 1957 called for a conference of
its members to

. + . examine the law of the sea, taking into account
not only of the legal but also of the technical, bio-
logical, economie, and political aspects of the program,
and to embody the resuits of its work in one or more
international conventions. . .

The conference was convened on February 24,
1958 and adjourned on April 28, 1958,%°

There was a diversity of national positions on
each of the topics addressed by the Conference.
The issue of the breadth of the territorial sea
was early identified as a primary focal peint
for political division, The Soviet Union was
attempting to gain international recognition for
her long-standing twelve-mile claim, while the
U.8. was still championing the three-mile limit.
There were significant blocs of nations aligned

37, Swarztranber, 379-88. The author includes n well documented
description of the work of the International Law Commission as
it related to the issue of the territorial sea.

MeDougal and Burke, The Public Order of the Oceans 526-28
{1962) (hereafter cited as McDougal and Burke),

Dean, The Geneva Conference on the Law of the Sea: What was -
Accomplished, 52 A JXL. 607 (1958). The author was the chair-
man of the U.B. Delegation at both the 1958 and 1960 Geneva
Conferences on the Law of the Sea.

DECEMBER 1970-JANUARY 1971

38.

89,



with the positions of the two super powers. The
Arab gtates bordering the Gulf of Agaba, still
remembering recent hostilities with Israel, cast
their vote with the Communist Bloc. Some of
the newly emerging nations voted for breadened
territorial sea limits as an anti-colonial gesture,

Aligned with the U.S. were most of the NATO

nations—Canada and Iceland being the excep-
tions—mnlus certain other traditionally Western
leaning countries. The Latin American 200-mile
supporters were a generally isolated minority.
The proposal which had the greatest support,
although well short of the necessary two-thirds
majority, was the United States sponsored com-
promise proposal of a six-mile territorial sea
with the right of the coastal state to regulate
fishing for an additional six miles, subject to
certain historical fishing rights of foreign
nations in such waters, Impressive progress was
made in other areas such as the codification
of cugtomary international law in the High Seas
Convention, and the enunciation of the doctrine
of the continental shelf in the Convention on
the Continental Shelf. Yet, no agreement was
reached on the critical issue of the breadth
of the territorial sea.°

In light of the relatively narrow failure to
agree on a territorial sea breadth in 1958, it was
not surprising that there was significant inter-
national pressure for a further effort at an early
date. The General Assembly acted quickly and
called for another conference in early 1960. The
conference was convened in March of that year.
Its mandate was much more limited than the
1958 conference, It was to deal with the two
related isgues of the width of the territorial sea
and fishery zone limits.«

With the more limited agenda, it early became
apparent that the decisions at the 1960 confer-
ence would polarize, even more clearly than in
1958, around a power struggle between the
United States and the Soviet Union. Swirling
and eddying around this basic dichotomy were
many regional considerations, and emotional
issues of great importance to particular states.
However, only in the sense that these factors
influenced a mation to opt for the basic U.S.
preference for three miles or the Soviet desire
for twelve miles were such considerations deter-
minative of the outcome of the conference,*2

40, Id. at 60716,

41. MeDougal and Burke, 539—40.

42. Id. ut 564-56; see also Powors and Hardy, How Wide the Terri-
torial Sea, Part 1, The Background and the Vote—iP80 Confer-
ence, 87 U.B, Naval Institute Proceedings 05-73 (1061).
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A nearly successful effort at the 1960 confer-
ence was the joint U.S./Canadian proposal. Es-
sentially a compromise, the proposal called for
a six-mile territorial sea and a six-mile fishing
zone within which historical fishing rights
would be respected for an agreed number of
years, This proposal differed from the one
offered by the United States at the 1958 confer-
ence in that it provided for fisheries within
twelve miles of the coast to be ultimately under
the exclusive control of the coastal state. This
medification allowed Canada to co-sponsor this
proposal and gained support for it among sev-
eral other nations primarily econcerned with ob-
taining recognition of exclusive coastal state
control of fishing out to twelve miles. In a dra-
matic finale to the 1960 conference this proposal
was defeated by a single vote.*®

Several points should be noted following the
1958 and 1960 conferences. The major single
reason for failure to agree on a breadth for
the territorial sea was the clearly opposed posi-
tions of the Soviet Union and the United States.
The Latin American 200-mile claims were twice
put forth, but gained no greater acceptance.
There were numerous other special interest sit-
uations claimed by coastal states. Major sub-
stantive arguments put forth in faver of the
twelve-mile limit were the need for exclusive
coastal state ¢control of offshore fisheries and the
greater measure of security which that limit
would afford to coastal states from the major
naval powers. Because of limited technological
knowledge, questions concerning the continental
shelf, beyond codification of the doctrine, were
largely still theoretical. This allowed a higher
degree of accord without significant political
presgures blocking progress. Neither the three-
mile nor twelve-mile limits for territorial seas
were confirmed. Leaving this question open
proved to be an invitation for coastal states to
solve special interest problems by the simple ex-
pedient of extending their territorial sea limits.
Failure to reach agreement on a territorial sea
breadth at two successive conferences weakened
the resolve of many nations to continue efforts to
gain international accord on this issue.

In the years following the two Law of the Sea
Conferences, extensions of offshore jurisdietion
haveincreased at an alarming rate.** The ration-
ale underlying the Latin American claims has

43, Dean, The Second Geneva Conference on the Law of the Sea:
The Fight ter Froedom of the Seas, 54 AJ.LL. T61 at 77T2-82
(1060) ; see aleo McDougal and Burke 540-48.

44. A chronelegical evolution of cleims beyond three miles taking
place after the 1958 and 1060 Law of the Bea Conferences up to
1965 can be found in the chart appearing in Whiteman, 4 Digest
of Internetioncl Law, at 21-38 (1065),




been broadenéd. It is becoming more and more
common for the national security of the coastal
state to be included as a justification for a 200-
mile territorial sea. The recent Canadian off-
shore claims are publicly justified by a desire to
protect the Arctic from pollution. Reasoning of
this type to justify ever increasing offshore con-
trol infers that freedom of the high seas is no
longer a necessary concept in international law.

For a variety of other reasons many coastal
nations have extended their territorial sea to
twelve miles. Often this was done in an effort
to protect the ability of coastal fishermen to exist
in the face of increasingly efficient and mobile
distant water fishing fleets. Concern for protect-
ing the coastal fishing industry resulted in pas-
sage by the United States in 1966 of legislation
creating a twelve-mile contiguous fishery zone.+
This action on the part of the United States was
no more than a recognition of what was by that
date widespread international practice. It, how-
ever, has been interpreted by some nations as
a movement by the United States away from its
traditional three-mile territorial sea limit..

The United States has made a reappraisal of
what steps can be taken with regard to
international agreement on the breadth of the
territorial sea and closely related issues. Inten-
give disecussions of these problems both within
the U.S. Government and between the United
States and a large number of nations have taken
place over the last three years.** Once historical
positions and points of national pride were dis-
counted, two facts became evident in these dis-
cusgions. First, given the present and future
state of military technology, limited extensions
of the territorial sea by a coastal state ag a pro-
tective security measure are largely irrelevant.+
Second, oh a worldwide basis, fisheries would be
best served by a relatively narrow territorial

45, The United States oxclusive fisheries zone extending nine miles
beyond her territorial sea was established by Puob, L, B9-858,
18 U.S.C. 1091-92 (1986). In 1968 provision was made to prohibit
inter alia foreign vessels from engaging . .. In activities in
support of a foreign fishery fleet. . . . 78 Hiat. 104, 16 U.A.C.
1081 (1964) as amended 82 Siat, 445, 16 U.B.C. 1081 (Supp. 1V
1069), This act was in response to extensive activities of foreign
“factory ships” off U.B. coasts. These ships off load and process
the catch from fishing trawlers which allows the latier fo con-
tinue to flsh distant Ashing grounds for much longer periods of
time,

46, The first detailed public announcement of the UM, initlative wasa
contained In a speech by John R. Stevenson, the Legal Advisor of
the Department of State, dellvered to the Philadelphin World
Affairs Council and the Philadelphin Bar Association on Feb, 18,
1970, The speoch entitled: Law of the Bea: Statement of U.8.
Policy, is contained in 9 Int’l Legal Mats., 43440 (Mar, 1070),
The speech will hereafier be cited as Stevenson Speech, with
reference to the page number of the Int’l Legal Mats. Vol

47, McDougsal and Burke 488.

sea, Maximum fisheries productivity and corre-
sponding maximum human benefit can better
be served by internationally agreed measures
scientifieally directed at species of fish and which
take into account specialized behavioral pat-
terns, than by simply encircling broad offshore
areas for exclusive coastal state use or control.®®

The current discussions of the United States
have, however, disclosed two very real problems.
Although there is no general necessity to extend
exclusive coastal state control of fisheries beyond
twelve miles, there remains a legitimate need
to give some coastal state preferences in high
geas fisheries beyond that limit. Such measures
are necessary to insure the viability of coastal
fisheries in countries where such figsheries are
essential to the economic well-being of entire
regions or even the nation. General conservation
plans, though they should be a part of any new
international agreement, may not offer sufficient
protection for this type fishery from efficient and
highly mobile distant water fishing fleets.®® If
there is international agreement on a twelve-mile
territorial sea breadth, many important inter-
national straits would thereby be fully over-
lapped by territorial sea. This would mean that
ghips could only transit such straits in innocent
passage. Added to this is the fact that there is
no established right of innoeent passage for air-
craft. Many nations view this gituation as un-
satisfactory. From the standpoint of both mili-
tary and general navigation interests, therefore,
it remains necessary to provide for a reliable
right of passage through international straits
in any international agreement to extend the
territorial sea to twelve miles.*

After a careful analysis of all these factors the
United States announced its view in February
of last year that the time was right for the con-
clusion of & new international treaty on the ter-
ritorial sea. Such an agreement should set the
limit of the territorial sea at twelve miles, but
only if it provided for freedom of transit through
and over international straits. In addition, such
agreement should establish certain coastal state-

48, Id.

40. Stevenson Hpeech at 43738,

50. Stevenson speech at 437. The right of innocent passage is treated
in Articlos 14 through 23 of the 1958 Geneva Convention on the
Territorial Sea and Contiguous Zone. 15 U.8.T. 1606, T.LA.S.
5639 (1964). For a brief discussion of the right of Innocent pas-
sage, see Harlow, Lagal Aspects of Claims #o Jurisdiction inr
Coastal Watars, Vol, IV The Future of the Fishing Industry in
the United States, Univ. of Wash. Pub. 310 at $13-15 (1968);
see also, Walker, What {8 Innecent Passage?, Naval Wer Col-
lege Review 53 (Yan. 1960).
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preferences in high seas fisheries beyond the
new limit.” This announcement was not a de-
parture from the historic U.S. claim to a three-
mile territorial sea. Rather, it indicated a U.S.
willingneas to accept a twelve-mile territorial
sea limit in the context of a widely accepted in-
ternational treaty which also appropriately pro-
vided for passage rights through international
straits. Additionally, the United States consid-
ered that such treaty should attempt to accom-
modate inferests of coastal states in high seas
fisheries beyond twelve miles.

At the same time that the United States an-.

nounced its views as to a new territorial sea
convention, certain other procedural observa-
tions were made :

1. The 1958 Geneva Law of the Sea Conven-
tions should not be reopened. This would only
cause confusion and delay;

2. Real progress is possible if law of the sed
issues are dealt with in “manageable packages.”
That is to say, agreement on the vital, but less
technically complex, questions of the territorial
sea breadth, passage through straits, and pref-
erential fishing rights should not be unneces-
sarily delayed awaiting possible international
agreement on a regime for the seabeds beyond

national jurisdiction and the boundary of such

a gseabeds area. These matters, though of great
importance, still involve many complex ques-
tions which require extensive study.s

This important statement of TU.S. law of the
sea policy was in part prompted by adoption by
the General Asgembly of the United Nations in
December of 1969 of a broadly worded resolu-
tion. The resolution requested the Secretary-
General to canvass member states as to their
views on the degirability of convening at an early
date a new law of the gea conference(s) for the
purpose of reviewing :

. . . the regimes of the high seas, the continental
shelf, the territorial sea and contiguous zone, fish-
ing and conservation of the living resources of the
high seas, particnlarly in order to arrive at a clear,
precise and internationally accepted definition of the
area of the sea-bed and ocean floor which lies beyond
the limits of national jurisdiction, in the light of the
international regime to be established for that area; ®

51. Stevenson Speech 438.

53, Stevenson Speoch 439-40,

§3. General Assombly Res. 2074A. Reproduced in 9 I=¥l Legal
Mats., 419 (Mar. 1970). Resolutions 2674 had four distinet resolu-
tions A through D, The other three resolutions dealt with various
seabed igsues, . :
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The reasoned approach of its February policy
statement was still embodied in the United
States response to the Secretary-General’s can-
vass. A certain additional degree of flexibility,
however, had been introduced into the U.S, po-
sition. The T.S. response was less specific in
singling out the need to take separate steps on a
territorial sea conference and did not preclude
the possibility of a conference or conferences
addressing the seabed regime and its boundary
at the same time.** This slight shift in the U.S.
position was no doubt the result of two factora:

1. A desire to await views of other nations
which would be expressed in their replies to the
Secretary-General ;

2. The public announcement on May 23, 1870
by President Nixon of a dynamic new “Qceans
Policy” for the United States.®

The Presidential ocean policy statement in-
cluded a United States position with respect to
a precise limit of coastal state jurisdiction over
resources of the seabed and a general description
of an international regime for the seabed area
beyond such limit. Many competing national in-
terests had been congidered in arriving at the
difficult decisions necessary to formulate this
policy. Having announced a general national po-
sition with respect to seabeds matters, the
TUnited States could take a somewhat more lib-
eral approach to the scope of a future law of the
sea conference. The United States was thus in a
position to await the views of other nations as to
the most desirable content of a conference.

Responses of other nations to the Secretary-
General’s canvass indicated a recognition of the
importance of resolving the breadth of the ter-
ritorial sea and the closely related issues of
straits transit and coastal fisheries. However,
there was also a general international disposi-
tion to address at the same time the question
of the precise limit of national jurisdiction over

54. U.8. Position on Convening an International Conference on Law
of the Hea, % Int'l Legal Mats., 833-37 (Jul. 1970).

55. 82 Dep’t State Bull. 737 (1970). The Presidential statement called
for adoption of en international treaty in which all nations
would: renounce national ¢laims over natural resources of the
seebed beyond 200 meters, with resources beyond such lmit
being considered the common heritage of mankind; eatahlish an
international regime for exploitation of resources beyond such
limit; establish an international “trustesship zone” between 200
meters and the edge of the continental margin in which constal
states would be authorized by the international community to
act as irustees; and proposed that the regime for the interna-
tional sepbeds ares provide for revenues realized to be wsed for
international comimunity purpozes, particnlarly economic assiste
ance to developing countries.




the ocean floor and the nature of an international
seabeds regime beyond.s®

On August 8, 1970 the United States sub-

mitted a Draft U.N. Convention on the Inter-
national Seabeds Area to the United Nations
Committee on the Peaceful Uses of the Seabed
and the Ocean Floor Beyond the Limits of Na-
tional Jurisdiction.” This document fulfilled the
promige made by President Nixon in his May 23
Ocean Policy statement : “The United States will
introduce specific proposals at the next meeting
of the United Nations Seabeds Committee to
carry out these objectives.” v

Submission of this detailed draft treaty as a

working paper for discussion purposes did much
more than simply meet an earlier commitment.
It responded in & meaningful fashion to the
clearly expressed international interest in re-
solving outstanding questions involving the sea-
beds.  The draft treaty is a c¢omplex document
but several of its features are clear. It pro-
vides a 200 meter igobath seaward limit for the
area of the seabeds under national jurisdiction,
It places potentially vast seabeds rezources be-

yond that limit under continuing international
regulation. At the same time, it specifically as-

sures that the revenues from the exploitation of
such resources will be equitably divided among
the community of nations with special emphasis
on economic aid to the developing countries.®
Truly, this document represents a «. . . new and
bold departure in the law of the gea.” e
Its preparation and submission is a clear indi-
cation by the United States of a sincere desire
to make progress in seabeds matters, but cannot
be interpreted as a manifestation of a dimin-
ished desire on the part of the United States to
press forward in resolving the questions sur-
rounding the breadth of the territorial sea.

The agenda of the United Nations 25th Gen-

eral Assembly included items 25a through d
which encompassed current law of the sea mat-
ters. These four items called for:

a. A report of the Seabeds Committee;

&7.

58.
. Jeo statement by U.8. Ambassador Christopher Phillips, &3 Dep't

80,

As of 1 Bept. 1970, 64 roplies had been roceived from member
natlons, Introduction to the Annual Report of the Secretary-
General on the Work of the Organization, Vol. VII No, 9 U.N,
Monthly Chroniele, 40, 48 (Oct. 1870). An illustrative group of
national responses is contained in Addendum to Repart of the
Secretary-General, U.N. Doc. A/7925/Add, 1 of 27 August 1970,
Draft United Natlons Convention on the Internetional Seabeds
Aren, 9 Irt'l Legal Mals, 104680 (Sept. 1970).

Prestdential Statement supra note 5i.

State Bull, 210; a summary of the U.8, Draft Convention follows
at 213-18,

Ambassador Philllps statement supra note 59 at 211.
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b. A report of the Secretary-General on ma-
rine pollution which might arise as a result
of exploitation of natural resources of seabeds
‘beyond national jurisdiction;

¢. The report of the Secretary-General on
the desirability of calling a conference on the
law of the sea at an early date;

d. The question of the breadth of the ter-
ritorial sea and related matters.®
These items were discussed by the General As-
sembly in the context of reports and recom-
mendations received from the Seabeds Commit-
tee and the First (Political) Committee,

On December 17, 1970, the General Assembly
adopted Resolution 2750. This resolution, which -
has been informally referred to as the “confer-
ence” resolution, provided among other things
for a conference on the law of the sea to convene
in 1973. This conference is to deal with a broad
gpectrum of law of the sea matters, among which
are”, . . theterritorial sea (including the ques-
tion of its breadth and the question of interna-
tional straits) . . . fishing and conservation of
the living resources of the high seas (including

_ the question of the preferential rights of coastal

states) . . .” The resolution enlarged the Sea-
beds Committee by 44 members and designated
it as'a preparatory committee for the conference.
The new preparatory committee was charged
with beginning its work in Geneva in March of
1971 with a subsequent meeting scheduled for
July of that year. The resolution also provides
that the General Assembly will review the re-
ports and work of the committee at its 26th and
27Tth sessions. If the 27th Geéneral Assembly de-
termines that insufficient progress has been
made in the preparation work of the committee,
it may decide to postpone the Conference,
Many congiderations were taken into account
in the final formulation of the conference resolu-
tion. Among them must have been the realiza-
tion that inaction in the law of the sea area was
unwise, Failure to call for a conference could
have resulted in existing national positions fur-
ther solidifying, which would in all probability
have decreased the likelihood of a successful con-
ference. A less definitive referral of these mat-
ters to a special commission or the International

€1, 63 Dep't State Bull. 461 (Oct. 1970).
62, General Agsembly Resolution 2750 (XXV) addreseed all four topies
contained in the U.N. General Assembly agenda item on Iaw of

the sea matters. It was.adopted by a vote of 100 to 7 with 6 nations
abstaining,
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Law Commission without a specified schedule
could have created a situation akin to that of the
International Law Commisgion in 1949—where
the useful work of legal scholars was dissipated
by the passage of time and lack of political
motivation to complete their work. The present
resolution seems clearly to recognize the need
for an early law of the sea conference.

If the new law of the sea conference proceeds
a8 Is envisioned in the conference resolution, it
appears that genuine progress on other law of
the sea issues will depend primarily on whether
agreement can be reached on the territorial sea
limit, With respect to the territorial sea issue
certain questions must be answered. What are
the new factors present which could contribute
to success? Are there changed situations which
must be taken into account? What are the prob-
able ingredients for a solution to this persistent
problem? '

It appears to be a historically proven fact
which still accords with present world needs
that freedom of the high seas must be preserved.
The modern world is an interdependent whole.
Its prosperity and security will continue to be
hest served by an inclusive doctrine of general
ocean use. To ensure retention of a meaningful
doctrine of freedom of the high seas, there must
be agreement on the maximum breadth of the
territorial sea. It is unrealistic to envision gen-
eral agreement on a specialized jurisdictional
limit for seabed resources and an international
regime beyond, except in the context of prior or
simultaneous agreement on a reasonable terri-
torial sea breadth.

The major obstacle to agreement on the issue
of the territorial sea in 1958 and 1960 was the
political polarization around the three- and
twelve-mile figures put forth respectively by the
United States and the Soviet Union. This East-
West dichotomy should not be a major problem
in a future conference. The United States has
reappraised its position so that with the neces-
gsary assured passage rights through and over
international straits she can now support a
twelve-mile limit., The Soviets, on the other
hand, strongly espoused the twelve-mile limit
at the earlier conferences. This was not the re-
sult of any genuine desire to see a limit fixed.
Not being a maritime nation, the USSR at that
time viewed agreement on a territorial sea
breadth in a negative fashion. Inscfar ag agree-
ment on this issue enhanced the freedom of the
high seas, it benefited the United States and
other Western maritime nations. This position
is no longer compatible with Soviet national
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goals. For better or worse, the Soviet Union has
become a major naval, merchant marine, and
fishing nation.®s This change in maritime status
has brought home to the USSR the full realiza-
tion of the need to preserve traditional high seas
freedoms. The primary political split which
gpelled failure in 1958 and in 1960, therefore,
will not be present at a new law of the sea con-
ference,

The positions of the Latin American nations
have broadened in scope and become more in-
flexible. In the specialized area of pollution con-
trol the theory of unilateral coastal state compe-
tence over high seas areas has found favor with
Canada. Other special interest situations such
as Iceland’s near total economic reliance on her
offshore fisheries and the archipelago claims of
island nations such as the Philippines and Indo-
nesia must be taken into account. These are dif-
ficult problems but they must be faced now. Such
gpecialized national pogitions tend to become less
flexible with the passage of time. It does not
appear that these nations or a foreseeable group
of such nations at present can block general
agreement. This is due in no small measure to
the restraint which has been exercised by many
developing nations.

Questions involving the continental shelf have
moved beyond the theoretical to a place of promi.
nence in the law of the sea. Many nations feel
with justification that the resources of the sea-
bed beyond national jurisdiction must be pre-
served as the common heritage of mankind.
These issues must be recognized and genuine
progress in this area must be made. The United
States draft treaty for the international seabeds
area is a realistic step toward meeting such in-
ternational community goals. Seabeds isgues are
of much greater current importance than were
such matters at the earlier conferences. Never-
theless, with the necessary will, these problems
should not be insurmountable nor should their
solution be inconsistent with establishing a rea-
sonable breadth for the territorial sea. It truly
appears that the community of nations has an-
other opportunity to *. . . abide by the wisdom
of Grotius. . . .” ¢ and establish a widely ac-
cepted breadth for the territorial sea which is
the key for unlocking solutions to other law
of the sea problems.

63, See Swarstrauber 312-20, with comparative fables showing Soviet
naval and merchant marine strength 1346-18689 ; McNulty, Seviet
Seapower; Ripple or Tidal Wave 96 U.S. Navel Institute Pro-
ceedings 19 (1970) ; QOetting, The Soviet Union's Far-Flungy Nets,
96 U.8. Naval Insiitate Proceedings 49 (1970), and see following
pictorial, Soviet Fishing Fleet: Destgned to Sweep the Sems, at
58—a0.

64, McDougal and Burke 563,




THE NEW QUEST FOR ATLANTIS:

PROPOSED REGIMES FOR SEABED RESOURCES

LIEUTENANT W. FRANK NEWTON, JAGC, USNR*

Relatively overnight fechnologicel developments have elerted the
nation states of the world community to the vast seabed resources of
the continental shelf and ocean floors. As « consequence heretofore
largely academic pronouncements on ownership of ocean space have
been fervently reexamined. Highlighting activity in the area President
Nizon in May issued a statement setting forth the United States policy
for the seabed. In this article Lieutenant Newton examines significant
seabed developments focusing primarily on the recently submitted
United States Draft Convention and subsequent British and French
working papers, the three of which he concludes provide a substantial
basis for international resolution of the seabed resource vroblem.

INTRODUCTION

ODAY THE OCEANS of the world are
-!-popularly recognized as offering a new arena
of human challenge.* These challenges—which
can no longer be ignored-—may be handled with
varying degrees of adeptness. It is the purpose
of this article to examine broadly the challenges
offered by the potential of the seabeds for re-
source exploitation and the attempts to date fo
handle this challenge.?

INTERESTS IN SEABED RESOURCES

One of the concomitants of man’s recent tech-
nological advancement has been a realization

*Liemtenant Newton Ie currently scrving as Law of the Sea Counse]
in the International Lew Division, Office of the Judge Advocate
Gengral. He received the A.B. Degres and the LI}, Degree from
Darlor University and the LL.M, Degree from New York University.

1. Discussion of the physical conient and geographical malke-up
of the oceans and ocean floors of the world and the potential
which they offer mankind is berond the scope of this artlcle.
However, it does appear safe to say that there exists vast
potential for human benefit not unlike in degree the oceans’
importance In terms of the percentage of our planet which they
cover.

2. Additional challenges created by use of the oceans are treated In
the other articles which appear in this volame,

that the seabed is a source of mineral riches.®
Appreciation of the immediate potential of the
seabed for production of oil led to the so-called
doctrine of the continental shelf.* This doctrine

3, Prior to man’s interest in mineral rescurce exploitation, ocean
space was wsed primarily for surface navigation and fishing,
Rules designed to accommodate these interests, as well as a
nation’s intorest in its territorial integrity, were developed and
became generally accepted. See Palmer, supra at p. 69 this
volumne.

Small portlons of comtinental shelves off the cossts of Ceylon
and Dahrein were historically exploited as sedentary fisheries
grounds. In addition to these pearl and chank flsherics, the
1500’s witnessed attempts to extend land-based mines inte the
subsoil of continental shelves in England, Australla, Chile,
Jepan and Canada, However, these uses of the continental shelf
did not extend past the states’ territorinl seas or if they did,
‘they were grounded In a specinl historical recogmition and thus
furnished no basls for a “shelf” policy. In 1942 the United
Kingdom and Venezuela signed a treaty dividing the Gulf of
Parin, o narrow expanse of sea between Venezuela and Trinidad,
with the obvlous intent of allowing for petroleum preduction.
I U.N. Leglslative SBeries 44—47, Gr. Brit. Treaty Ber. No. 10
(1942), For several reasons, including the fact that it was only
a bilateral treaty obligating each party not to assert a “claim to
sovereignty’’ over certain areas next to the cosst of the other,
this treaty was an instrument of passing interest to third
parties and little more. See Vallat, The Coniinental Shelf, 28
Brit. Y.B. Int’]l L. 336 (1948).
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of the continental shelf started ® with the issu-
ance by Pregident Harry 8. Truman of a Presi-
dential Proclamation on the 28th of September
1946.% Present in this Presidential Proclamation
were certain facts and associated interests of-
fered in support of an international legal rule
directly responsive to seabed mineral produc-
tion.” Two important facts were set forth: first,
that the effective utilization and conservation of
continental shelf ® mineral resources depends on
the cooperation and protection of the littoral
state; ® and second, that the continental shelf
is a geographic extension of the land mass of
the coastal state even as the continental shelf
resources themselves may be extensions of pools
or deposits underlying the territory of the
coastal state. Coupled with these facts are the
coastal state’s interests in protecting its territo-
rial integrity and exploiting those resources

5. Even though there was no internationally accepted doctrine
glving coastal states control over interests not connected with
surface nevigation prior to the mid-1940's, there were many
specialized rules applicable to surface transit, These domestic
statutes came to be known as “Hovering Acts” and they were
almed primarily at the prevention of smuggling. See gensrally
Masterson, Jurisdiction in Marginal Sees (19293,

Presidential Proclamation No. 2667, September 28, 1945, 59
Stat, 884, 10 Fed. Reg. 12303 (1945). It should he mnoted that
President Truman also issued a flshery proclamation on the
same day.

A now legal rule was necessary because the oxisting rules could
not be readily applied to the seabed, ¥t s true that within the
confines of the territorial sea the coastal state was recogmized
a8 having sovereignty over the resources of the seabed, 4 White-
‘man, Digest of International Law T-18 (1966), But past this
area great confusion existed, Sinco the docirine of freedom of
the seas was functionally grounded, any extensive analysis of its
theoretical basls wseemed Iargely unnecessary. Debate as to
whether the proper theoretical basls lay in the concept of res
nullius (property of no one) or res comrunis (property of all)
was resolved in favor of res communis as far as the high seas
themselves are concerned. The same is not true of the seabed.
1 Oppenheim, Interngiional Law G682-87, 028-25 (Bth ed.
Lauterpacht). Professor Lowls Henkin has said: “I do not
know what I8 the international law as to the rights of States to
dig for mineral resomrces in the deop sea, although I have
written about it. No one ¢an say with confidence what the law
is, In the past, it was never more than a hypothetical, academic
question, and whether general propositions by different Latin
labels were pronounced in those deys don’t really decide this
question.”” Hearings Before the Speclal Subcomm. on Outer
Continental Shelf of the Senate Commitiee on Interior and In-
sulfar Affairs, 91st Cong., 15t and 2d Sess. at L135. Today the
politicel pressure in favor of using the resources of the deep
ocean floor for the bhenefit of developing natlons has made the
concept of res communls more accepiable than the concept of
res nullius,

As indicated by Pregident Traman’s Proclamation, the con-
tinental shelf #5 that underwater landmass which is n prolonga-
tion of the ahove-water landmass, For a graphic ilustration of
tho continental shelf, see appendix A.

This fact is not ag troe todey as it was in 1045, Not only is it
possible today for states te carry out activitles involving fxed
installations far from their shores, it 13 conceivable that in the
near future mohile equipment will be used to vacuum up manga-
" nese nodules from the ocean floor. Covey, Ocean Mining System

7.

8,

fd

Completes Tegts, Under the Sen Technology 23 (October 1870), .
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which are more “appurtenant” to it than any-
one else. In brief, the doctrine of the conti-
nental shelf—ag initiated by the Truman Proc-
lamation—is an assertion of a special interest
in favor of the coastal state.

The Truman Proclamation found quick inter-
national acceptance,’® This is hardly surprising
since the Proclamation clearly embodied the es-
sence of reciprocity. Under its thesis the United
States not only exercised jurisdiction and con-
trol over the natural resources of its own con-
tinental shelf, it also recogmized the rights of
other nations to exercise jurisdiction and control
over the natural resources of their shelves. Such
a recognition involved an implicit denial of any
rights in those nation’s continental shelves for
the United States and its nationals.™

During the decade following 1945 there were
multilateral as well as unilateral actions dealing
with the establishment and exact definition of
the continental shelf doctrine. When the Inter-
national Law Commission began its work with
respect to codification of the law of the sea in
1949 its agenda included the subject of the con-
tinental shelf.’* From 1949 until 1956 the Com-
mission did extensive groundwork, and then in
1956 it recommended to the General Assem-
bly of the United Nations that there be con-
vened an international conference on the law
of the sea.’* Acting on this recommendation the -
General Assembly called such a conference and
it met in Geneva, Switzerland,»

One of the four separate conventions pro-
duced there was the Convention on the Conti-
nental Shelf.>® This convention represents a con-
sensus on such questions as the type and nature

10, In terms of form there has been some debate as to whether the
Truman Proclamation represents an expression of existing intor-
national law (Waldock, The Lepal Basls of Claims to the Con-
tinental Shelf, 36 Transactions of the Grotuis Society 135-3p
(19560)} or an expression of internationsl leglslation (Slouka,
International Custom and the Continental Shelf 74-75 (1968)).
That discusgion has been regdered Iargely academic by the
rapld acceptamce of the general terms of the Truman
Proclamation. .
Contained in the Presidential Proclamatlon itself 1s the state-
ment that “In cases where the continental shelf extends to the
phores of another Btate, or is shared with an adjacent State, the
boundary shall be determined by the United States and the
State concermed in accordance with equitable principles,” This
provision for fixing boundaries amounts to an express recogni-
Hon of other states’ exclusive rights to mineral resources which
are an their continental sholves,
1 Y.B. Init'l L. Commn {8, U.N. Do¢, A/CN.4/8R5 {1949).
Int'l L. Comm’n, Report, 11 U.N. GAOR, Supp. 9, at 3, U.N. Doc.
A/8159 (1956).
G.A, Res, 1105, 11 UN. GAOR, Supp, 17, at 54, U.N. Doc,
A/3572 (1957). :
15. Convention on the Continental Bhelf [heronfter clted ns the
Bhelf Conventlon] 15 U.B.T. 471, T.LA.S, 5578, This Convention
wad adopted on the 29th of April 1958 and entered inte force

11.

13,
13,

.
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of the rights of coastal states in their continen-
- tal shelves, the type and nature of the rights of
. other states in these areas and an indication of
the limits of the coastal state’s rights in its con-
tinental shelf.’® A coastal state is described as
having control over the continental shelf only for
the purpose of exploring for and exploiting nat-
ural resources.'” In this senge the 1958 Conti-
nental Shelf Convention represents an accept-
ance of the narrow creation of rights as initially
" gset forth in the Truman Proclamation.’®* While
the control of the coastal state is limited, that
control which is given to the coaatal state is ex-
clusive.” Only the coastal state can authorize
exploration or exploitation and there must be
such an authorization before activities may be
conducted. The coastal state’s rights are charae-
terized as “sovereign rights” and are not de-
pendent.on occupation, control, or express proc-
lamation.? Certain inclusive rights inuring to
the benefit of non-coastal states were algo set
forth. Rights of states te use the superjacent
waters as high seas and the airspace above these
waters is expressly not affected by the continen-

tal shelf doctrine.zt With respect to the rights.

of both coastal and non-coastal states, there
exists a recognition of the required accommeoda-
tion of uses and users.??

The 19568 Shelf Convention also sets out, in
rather imprecise form, the delimitation of the
continental shelf. The Shelf Convention’s defini-
tion starts with a recognition of a coastal state’s

on the 10th of June 1964. For general information on the con-
vention, its legal implications, and development in the area in
the years proceding its adoption see Amador, The Exploitation
and Conservation of the Resources of the Sea (1958), Amninos,
The Continental Shelf and Publie Inlernational Law {1963),

" Oda, International Control of Sea Resources (1963), and Mouton,
The Continental Shelf (1952).

16. Although .only: approximately one-third ‘of the tmtmna of the
world have ratified the Convention on the Continental Shelf, the
writings of scholars and jurists and actions of States indicate
that the terms of the comvention are accepted as binding cus-
tomary international law. Report of the Natiomal Petroleum
" Council, Petroleum Resources under the Ocean Floor 147-58
(12%) and American. Bar Association Committee on Deep Hea

. Mineral Resources, Faierim Report IX (18 July 1968).

17. Supra mote 15, Article 2(I). Naturgl resources are deflned as
the mineral and other non-living resources of the seabed and
subsoil togéther with the living organisms belonging to sedentary

" mpecies,

18, Some writers apparently saw little diference between claims to

" control over tHe seabed and claims to control of the natural
resources of the seabed. See, e.5., Lauterpacht, Sovereigniy

' ‘Opver Submarine Areas, 27 Brit. Y.B. Int’l L. $76 at 388-80
T (1950) q:ld Vallat, The Coniinental Shatf, 23 Brit, Y.B. Int'l L.
. 388 at 836-37 (1046).
.18 Supra ‘noto 15, Article 2(2).
220, Bdi Artlle 2(8).
1 v 1d Artitle 3,
LA% I Artleies 4and 5.

sovereignty over its territorial seas.” Outside of
the territorial sea, the area over which a coastal
state has the special rights previously discussed
includes that area where (1) the depth of super-
jacent waters does not exceed 200 meters, (2)
or beyond the 200 meter depth to the point
where exploitation of the area’s natural re-
sources is possible. The elasticity of this test is
more obvious today than it was in 19568. All
parties who participated in the process which
ultimately resulted in the 1958 Shelf Conven-
tion were aware that they were not setting a
definitive limit. Their failure to do so was fos-
tered by a tacit agreement to avoid examina-
tion of the true nature and effect of a special
rights regime over seabed resources in favor of
the coastal state. The transparence of the defi-
nition in terms of its accommodation of con-
flicting views is demonstrated by the fact that
nations with little or no geographical continen-
tal shelves 2 were mollified along with those who.
did not want to limit the very national interest
which they were formalizing by this instrument.
All participants in the drafting of the Shelf
Convention definition were aware that the fun-
damental requirement of any international

- principle-—the establishment of a basis for pre-

dictability—would be seriously prejudieed if the
delimitation of the continental shelf were ren-
dered illusory. Looking forward in 1958, how.
ever, the best judgments indiéated that it would
be many, many years before exploitation in
depths of over 200 meters would be possible.
Premised on this view, an open-ended delimita-
tion seemed an acceptable compromise. Under-
lying the downfall of the assumption that
exploitation beyond 200 meters was far removed
in time was the geometric advancement of
technology.

While the vague formula employed in the
Shelf Convention does create special problems
which augur of conflict, it must be noted that
the bagis for the outer limit of a state’s conti-
nental shelf is tied to exploitation and not ex-
ploration. Some states appear to have adopted
the view that exploration and exploitation are
one and the same.? Clearly exploration must pre-
cede exploitation, but it is the exploitation which

28, This right of sovereigmty on the part of the coastal state is
limited by or suhject to the right of innocent passage.

24, Chile, Ecuador and Peru are good examples of states with very
.narrow continental shelves.

SE.IMany states have. fasued - permits for what amouonts to explora~
tionh of areas where the depth is over 200 meters, Unless the arens
-goveréd by such: an exploratory permit were within the -con-

. tinental chelf of that state, there would appear to be mo meed
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' ig determinative. Further, it is possible to inter-
pret the criteria of exploitability and 200 meter
depth as being qualified by a requirement of ad-
jacency.*® While there is no concrete definition

of adjacency, the rule of reason indicates that

the Shelf Convention -ecircumseribes global
extengions,

But even if there were complete agreement
as to the meaning of the adjaceney and even if
there were an overt and real recognition of the
need for exploitability as opposed to exploration,
there would remain a significant problem. If it
were possible to define concisely the limit of
stateg’ continental shelves in a fashion which
did not encompass all of the ocean floors, who
would control exploitation of the remainder of
the seabed?

Several observations with respect to the doe-
trine of the continental shelf appear appropri-
ate, Firgt, in a period of less than two decades
the continental shelf doctrine came to be an
accepted fact. Second, the failure to place a
clear limit on the extent of the continental shelf,
when coupled with recent scientific advances,
became a source of concern and festering con-
flict. Third, the same scientific advances which
kept the iggues of a lack of delimitation of the
continental shelf relevant also began to thrust
forth a completely new set of interests, No longer
wag there simply a problem of exclusive and in-
clusive interests.?” Now both the former exclu-
give and inclugive interests were themselves
subject to a balancing in terms of the exclusive/
inclusive dichotomy. The ecombination of those
factors which gave rigse to the need for a con-
tinental shelf doctrine and the development of
the continental shelf doctrine proved to be the

25, (Cont'd) for such authorization, nor should a state issue such an
authorization, Even though the deepest exploitation probnbly ex-
tends all atates’ continental ehelves, to date the deepest produc-
ing well s in water less than 350 feet deep. Thus no state’s
continental shelf should presently go further than the 200 meter
isobath.

28, The intent of the framers appears to support this view although
their thoughts were primearily that the deep ocoan floor wasz
simply beyond rench, and hence their concern did not direcily
address this isswe, 1| Y.B, Int’l L, Comm’n 135-37 (1858), re-
marks of Professor Scelle, Sir Gerald Fitzmaurice, and Dr,
Garcia-Amador. Alse see Burke, Towards a Better Use of the
Ocean 27-28 (1969) and Young, Tke Legal Regime of the Deep-
Sea Floor, 62 AJLL. 641 at 844 (1968), But see Oda. Inter-
national Conirol of Sea Resources 167-68 (1968) where it is
argued that whatever may or msy not have been intended, an
objective interpretation of the provision shows that it indeed
divides Bll seaheds of the world among the coastal states.

.27, For s general discussion of the interplay of exclusive and
. inclusive interests in zones contiguous to the coast see. McDougal
and Burke, The Public Order of the Oceans 565~729 (1086).
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catalytic agent which initiated a reexamination.
of the law of the sea.?

NEW REGIMES FOR SEABED RESOURCES

The current chapter in the continuing devel-
opment of the continental shelf doctrine might
be said to have had its beginning on August 17,
1967, when Ambassador Arvid Pardo of Malta
requested, by a note verbale addressed to the
Secretary-General of the United Nations, the
inclusion on the agenda of the Twenty-Second
Session of the General Assembly the following
item: “Declaration and treaty concerning.the
reservation exclugively for peaceful purposes of
the sea-bed and of the ocean floor, underlying
the seas beyond the limits of present national
jurisdiction, and the use of their resources in
the interests of mankind.” * A catalytic agent

- in ity own right, the proposed agenda item and

its subsequent discussion, especially the moving
speech made by Ambassador Pardo in the First
Committee,*® led to a veritable plethora of ma-
terial concerning the issue of seabed resources.s
From this deluge of material arose the proposed

" new regimes for seabed resources.

Before turning to a consideration of various
proposals for seabed regimes, it is appropriate
to briefly set forth and identify the general goals

28, One occurrence which was stimulated by the Truman Proclama-
tion and subsequent development of the continental shelf doc-
trine, and which was reflective of the broad scope of changes
so characteristic of the mid-1900’s, was the appearance of

“creeping jurisdiction.” (Statement by Department of State
Legal Adviser John R. Btevenson, 0% Pap’l Sfate Bull., 200 at
210 (Augwst 24, 1970).) This “creeping jurlsdiction”™, or
proclivity of pintes to assert more extensive claims both in
terms of aren and degree of control, wag most evident in cases
where ptates felt that their particular special interests were
not being met. Sometimes the nations unhappy with their lot
tled their actions to precedent (for example Presidemt J. L.
Bustamante Rivero of Peru by o Presidential Decree daied
1 August 1948 proclaimed sovereignty over the epicontinental
waters covering Peruw’s shelf out a distance of 200 miles and in
8o doing cited declarations made by the Président of the United

States, Mexico, Argentina -and Chile) and sometimes they -

eschewed precedent on the grounds that they had no part in its
creation, Whether one’s interests caused “creeping jurisdiction”
to he viewed with alarm or delight, the existence of “creeping
jurisdiction” had an unsettling influence on the law of the sea,
For a list of clalms and some discussion thereof, see Young,
The Legal Status of Submarine Areas Benecth the High Seds,
45 AJIL. 225 at 228 (1951). Alse of interest in this respect
are the *Declaration of Santiago” (4 Whiteman, Digest of
faternational Law, 1089-90 (1965), and the *“Declaration of
Montevideo” (9 Int'l Legal Mats. 1081 (1970)).

29. LN, Doc. A/6695 (1967),

30. U.N, Dgc. A/C.1/PV. 1515 and 1518 (1967).

81, The record of the seabeds debate in the United Nations. alone

. . amounts to over 4000 pamges. At Ienst twice that many pages
have been written by scholars and government agencies. See
Koers, The Debate on the Legal Regime for the Explorgtion
and Exploltation of Ocean Resources: A Bibllography for the
Firat Decade, 1960~1970, for a general listing .of wntmss dn this
“area. .
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to be achieved by the various suggested re-
gimeg.’? Because it involves all nations of the
world in an area where these nations’ interests
touch and overlap, the primary goal must, be
one of conflict minimization. It is axiomatic that
all states would ultimately lose unless conflict
can be controlled. Further, there exists a grow-
ing recognition that deference must be afforded
certain basic interests shared by the world com-
munity. Beyond this general but very important
goal lies the more limited goal of maximization
of the use of the mineral resources of the ocean
floor.® In light of current developments, maxi-
mization of the use of the mineral resources of
the ocean floor now involves a congideration of
types ‘of uses of ocean space as well as the na-
tiocnal or international identity of the users.*

-A bewildering variety of proposals have been
advanced as offering the best bagis for achieving
. these general goals. All proposals have their
strong points and limitations, and all contribute
‘to an awarenegs of the problems which must be
_solved before the appropriate goals can be
achieved. Many of these proposals suggest viable
methods of achieving these goals. As a unit, the
literature relating to proposed seabed regimes
is important and voluminous. Consideration in
this article will be limited to exemplary points
along a broad spectrum of proposals.®® By defi-
nition this categorization of proposals is a some-
what arbitrary yet necessary aid in restricting
this discussion to manageable limits.

32, This article does not attempt to formally follow the scheme so
successfully employed by Professors McDougal and Burke in
The Public Order of the Oceans and by Burke in Towards a
" Better Use of the Ocean- although its validity in any exhaustive
analysis is beyond question.

338, For a slightly different formulation of gonls see the address by
the Honorable John R, Stevenson before the Philadelphts World
.Aftnirs Council and Philadelphia Bar Association of February 18,
1070, % Int'l Legal Mats. 134-35 (March 1970),

34, Recognition of this fact has led to a great denl of Navy interest
with ‘respect to the subject of the seabeds. For instance see
Hearn, The Fourth Dimension of Seaxpower—0Ocean Teohnrology
and International Law, 22 JAG 1. 23 (8ep=-Oct-Nov 1967},
Harlow, Contemporary Principles of the Inlernationnl Law of
the Sea, 2% JAG J. 27 (Sep~Oct-Nov 1047), Craven, The Chel-

- lenge of Ocean Technology fo the Law of the Seq, 22 JAG T. 31
(Bep=Oct-Novy 198T), Brock, Mineral Resoyrces end ihe Future
Development of the International Law of the Jea, 22 JAG T. 30
(Sep—Oct~Ngv 1967), and Robertson, 4. Legal Reglme for the
Resources of the Seabed and Subsoll of the Deop Sea: A Brewing
Problem. for International Lawmakers, 22 Naval War College
Review 61 (Oct. 1908), o ‘

35, Bince only a few -of the jdeas. or proposala of scholara can be
set out in this article, many vakuahle and interesting approsches
will not be discussed or cited. One interested in o more oxhaustive

. study will, however, find the discussion In this article a helpful
starting point. It should alsc -be noted -that since .the, proposals

_set, forth in this artlcle roprosent a type of:abatriction, citations

under these categorles. to’ various authors shiould . not :be “taken . ;

*' ag' an indication that the author'a ides.is reflected by the pro-
. posal as set forth in this article, : : Co

The following are four exemplary stances in
the continuum of proposals for a seabeds re-
gource regime—3*

(A) Enforce a vacuum as to areas outside of
state jurisdiction _

(B) Allow extension of national govereignty
to encompass the entire ocean floor

(C) Allow appropriation on a first-come-
first-serve basis . .

(D) Provide for international control of sea-
bed resources.

A. ENFORCED VACUUM

A regime involving an enforced vacuum would
simply mean that no state could explore or ex-
ploit seabed mineral resources in areas outside
of state jurisdiction, nor would a state be ac-
corded recognition of any new claims. By pro-
hibiting exploitation and claims beyond present
state jurisdiction, this proposal accentuates the
problem of fixing the continental shelf boundary
without answering it.

Enforcement of this type of moratorium with
regard to seabed resources is premised on the
general feeling that not enough is known about
the potential of the seabed as a source of min-
eral production.®” Coupled with this ig a grow-
ing awareness of the complex interconnection
between mineral interests and other uses of
ocean space. At best, this approach represents
a limited and temporary regime.’® In the most

- general sense it may beé said to accomplish the

goal of conflict minimization by forestalling,
temporarily, any direct confrontations. It also
may be said to satisfy the goal of maximization
of resource production by preventing the adop-
tion of rules which are not based on a proper
understanding of applicable technology. Failure
to forecast properly scientific advances at the
time of the 1958 Convention on the Continental

36. For other formulations of this type see Friedheim, Understanding
the Debate on Ocean Resources, The University of Denver Social
Science Foundation and Graduate School of International Studies
Monograph Heriez in World Affairs (1949), Burke, Towards a
Better Use of tha Ocean 80-61 (1869), the Inferim Report of the
Economic and Technical Sub-Comm. of the United Natlons
Seabeds Commitige, U.N. Doc. A/AC.138/3C2./L6 (Appendixes
I to VI 1970). 9ee alse report of the Secretary-General in UN.
Doe. A/AC,138/23 (1970) as to proposed types of international
machinery. . )

37, Young, The Legal Regime of the Deep-Sea Floor, 62 AJLL 041
at 653 (1968) ; U.S, Congress House Comm, on Foreign Affairs,
.The Oceans: A Challenging Neiw Frontler, 90th Cong., 2d Bess,

- {Oct, 1968), recommendations 30497, .

38; This 48 in essence the ides contalned in G.A, Res. 2574D (XXLV},

. .8 InPl Legal Mats. 423-23 (March 1970), For the position of the

. 'United States with réspect to this issue see the exchange of
~ letters “hotweon Senator Metcalf and My. John R. Stevenson,
" fwgal Adviser, Department of State in 9 In#l Legal Mats,
83132 (July 1970), o o
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Shelf is forceful precedent for the view that in
addition to the dangers of improper utilization,
such an error can engender future conflict.
Weighing against this alternative are geveral
distinet factors. First, the exercise of political
gelf-restraint in the face of growing national
interest is difficult if not impossible. In spite of
a (eneral Assembly resolution urging a mora-
torium on exploitation beyond the limits of na-
tional jurisdiction,® discussions in the United
Nations have tended to reflect a general con-
gensus in favor of movement toward a
permanent resolution of the problem of the ex-
ploitation of the mineral resources of the ocean
floors. Second, it is argued that resolutions of
pending problems can best be achieved interna-
tionally when there exist no already vested in-
terests. The Outer Space Treaty « and the Ant-
arctic Treaty +* are cited as examples of the
propriety of handling issues before states at-
tach individual interests.*? Third, practice has
ghown a tendency on the part of states to con-
tinue to act unilaterally regardless of the pro-
priety of any proposed moratorium. Even if
these unilateral actions relate to interests other
than the production of minerals, the demon-
gtrated connection of uses causes repercussions
in this area. Even though it appears that a
“moratorium regime” will not be considered ap-
propriate as a positive state of affairs, the very
real probability of the lapse of a period of time
before any agreement is reached on a positive
regime makes the nature of the present “tempo-
rary regime” vital in the eventual resolution of
the seabeds resources question.

B. NATIONAL LAKES

A second point on the continuum of proposed

" seabed regimes ig one exemplified by the term

“pnational lakes.”* Under this approach all
coastal states. would extend their continental
shelf boundaries until they met the boundaries
of their opposites at a point an equal distance
from both.** Of course, only coastal states would

enjoy rights in mineral exploitation under this-

89. Id.
40. 18 U.8.T. 2410, T.LA.8. 6847,
41. 12 U.8.T. 794, T.L.A.8, 4780.

42. But see Butke supra note 26 at 46 and Toung supra note 26 ab .
642 for the idea that there are alieady a great many vested

interests in ocean. space and thus it is not a Zabula rasa and
hence the proffered analogy is invelid. . :
49. Friedheim supra note 86 at 740, and Bernfeld, Dsveloping the
Resources of the Sea—Seeurity of Investments, Z_The Interna-~
tional Lawyer 67 (1947). L _
44. The -equal distance formulation s set out in Article § of the
Shelf Convention supra noto 15. ) :
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concept.*® Momentary reflection on the problems
of houndary establishment and the kaleidoscopic

allocation of mineral rights shows that neither

the goal of conflict minimization nor the goal of

prudent resource utilization is satisfied by this -

proposal, '
C. FLAG-STATE

Third on the list of exemplary proposals is
one which would allow national appropriation
on a first-come-first-served basis.*® At least as
to mineral resources, a state would be allowed
to lay claim to a portion of the seabed. Such a
claim would need a type of effective occupation
in the sense of successful exploitation. Once this
occurred the atate, or when exploitation is not
carried out by the state directly, the state hav-
ing sovereignty over the exploiting entity,
would have exclusive control over resource pro-
duction in that area. Arguably, exclusive control
of mineral production under such a plan would

allow control as long as there existed mineral

production. Variables under this plan include

the question of whether all minerals would be

included or only the one being produced . and

what rights a state would have to protect its -

mineral production. In its extreme form this

proposed regime promises conflict ereation in- -

stead of conflict minimization. Common sense

and past experience indicate that the potential .
for conflict under this flag-state approach is .

great hoth in terms of establishment of areas

of control and their boundaries and in the exer- -

cise of control in the designated areas.s” Addi-
tionally, appropriation based on exploitation

45, Strict adherence to an equal distance division would give islands
control over areas of the ocean disproportionate with their Iand

tereitory. Charts showing the effect of such e division can be .

found at the following places: Christy, 4 Social Scientist Writes
an Economic Criteria for Rules Geverning Explotiation of Deep
Sea HMinerals, 2 The International Lawyer 234 af 334 (1968)
and the Washington Post, Novemher 19, 1967, at B5.

46, This approach 1s slso called the flag state approach, Ely,

Amarican Polioy Options in the Development of Undergea

' ‘Minerql Regources, 2 The International Lawyer 215 at 222
. {1068) -or the “right of flrst discovery”, International Law
Problems of Selentific Investigation of the High Seas, transia-
. tlon.-of U.8.8,R. Government document annexed to the Report

of the Uniied States Delegation lo the Fifth Seasion, Inier- )
govarnmental - Oceanographltoc Commission 154-67 (1967). Sea

also Brockett, chalrman, Petroleum Resources Under the Ocean

Floor, An Interim Report 11, National Petroleum Council Com-.

mittes on-Petroloum Resources Under the Ocean Floor (1968).
47. Professor L.F.E. Goldle has proposed a type of registry .systém
" which wounld allegedly avold a firet-come-first-servod distribution

by having states: adopt an administrative agency scheme based

on the Plenipotentiary and Administrative: Conferences of -the

International Telecommunications Union. Under this plan states

_would be allowed to bargsin for wones of speeial Jurisdiction.’ -
The Contents of Davy Jones’s Locker—A . Proposdi Regime for
168 “(Fall. 1067),

- the Seabed and Subsofl, 22 Rutgers-'L. Ro¥,




does little to encourage prudent utilization since
states would be encouraged to produce as a
means of gaining control without regard to nor-
mal allocative factors.

D. INTERNATIONAL CONTROL

Finally, there is the proposal of international
control of the seabed resources. As the term in-
ternational control implies, the seabed resources
would be administered jointly by all nations. In-
ternational control would preclude acquisition of
unlimited or sovereign interests by states in the
resources of the seabed. Necessarily a part of
this intermational control would be a type of
international administration. If one goes no
further than the general statements offered thus
far with respect to international control it ap-
pears that conflicts would be minimized and that
the basis for establishing a rational utilization

of the resources would exist. Clearly this formu-

lation oversimplifies the issue by jumping over
the how or implementation aspect which is cru-
cial to any characterization of this proposal as a
viable alternative. More complete attention will
be given to this area in the following discussion.

All of these proposals and many others have
been studied and considered in domestic and in-
ternational forums in recent years. While the
initial impetus leading to an in-depth and active
examination of seabed mineral exploitation
came in an international setting, it quickly
spread to national forums, Within a month of
the introduction of the note verbale on seabed re-
sources by Ambassador Pardo, numerous reso-
lutions addressing the subject matter were in-
troduced in the United States Congress.® Sena-
tor Claiborne Pell of Rhode Island introduced a
resolution indicating the need to establish rules
governing exploration and exploitation of the
seabeds * and later he even submitted, in the
form of increasingly detailed resclutions, a type
of model treaty.’® The House Committee on
Foreign Affairs and the Senate Committee on
Foreign Relations bore the brunt of this initial
flurry of activity. None of the initial resclutions

48. H. Cong, Res, 558, 678, 680, p0th Cong., Izt Sess, (1967); H.J.
Res. 816, 817, 518, 819, 820, 821, 822, 823, 824, 828, 820, 830,
834, 835, 839, 840, 843, 844, 854, 865, 868, 857, B6S, 876, 881, 918,
poth Cong., 1st Sess. (1947) ; 8.J. Res. 111, 90th Cong., 15t Sess.
(1967).

48. H. Res. 172, 00th Cong., 18t Sess. (1987).

50, 8. Res, 188, 30th Cong., 1lst Sess. {1087} and B, Res, 243, 90th
Cong., 2d Sess. (1868).

was reported out of the Committees, but domes-
tic public attention had focused on the issue.’:
Perhaps the most important revelation made
evident by a perusal of the records of Congres-
sional consideration of seabed resource produc-
tion is the multifacited nature of any meaning-
ful resolution of the problem of seabed resource
exploitation. Of course there is a basic type of
narrow nationalism which manifests itself gen-
erally in the various debates.’ General concern
for the protection of United States interests as-
sumes new dimensions, however, when it be-
comes evident that a pursuance of interests in
seabed mineral production can easily lead to
a derogation of the interests of free navigation.
Projection of special interests with different na-
tional bases into ocean space is thus limited
when these apecific interests become exclusive
as to each other.” Superimposed on this consid-
eration is the ever present issue of methods of
implementation. Because they tend to think
movre in terms of their constituents’ problems as
being subject to domestic solution, and because
international control is often wanting or non-
existent, many congressmen view with distaste
any program which involves international im-
plementation on an issue as vital nationally as
seabed mineral production. Naturally, such
aversion to international control and implemen-
tation varies inversely with the degree of posi-
tive international control, b

Although its importance as a national forum
is paramount, the official halls of government
are not the only domestic forum for meaningful

51. Any of the following hearings will give some idea of the
nature of Congressional investigations: “The Oceans: A Chal-
lenging New Frontier,” Report and Hearinps on H. Res. ITD
Before the Subcomm. on Interrational Organizations and
HMovements of the House Comm. on Foreipn Affgirs, 90th Cong.,
24, Sess. (1968); Hearings on S. Res. 33 Before the Subcomm.
on Ocean Space of the Senale Comm. on Forelgn Relations, 91st
Cong., 1st Seas. (1969) ; Inferim Reaport on the United Nations
and the Issues of Deep Ocean Resources and Hearings on H. Res.
179 Before the Subcomm, on International Organizations and
Movements of the House Comm. on Foreign Affairs, 90th Cong.,
1st Sess. (1987); Hearings on S.J. Res, 11f, S. Res. 172, and
9. Res. 188 Before the Senate Comm. on Foreign Relutlons,
80th Cong., 1st Sess, (1067); Hearings Before the Special Sub-
comm. on the Quler Continental Shelf of the Senale Comm. on
Interior qnd Insular Affalrs, 01zt Conyg., lst and 2d Sess., ser.
1, pt. 1 (1970},

2. For a detailed dizcussion of early Congrossional debate and
early consideration in the United Nations see Weisshern,
International Law Meels the Shori-Term National Intereat:
The Malta Proposal on the Sea-Bed and Ocean Floor—lts
Fale in Two Cities, 18 Int. and Comp, L.Q, 41 (196%).

69, This problem of incompatibility can be seen by comparing the
diverse approaches and recommendations made by the Com-
misgion on Marine Science, Engineering and Resources Our
Natlon and the Sea, A Plan for Natlonal Action (1969) and the
National Petroleum Council Peiroleum Resources under the
Ocean Floor (198Y).

&4. This aversion is undoubtedly present in other natlons also.
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debate on the issue of seabed exploitation.®s As
might be expected, many private groups have
addressed this general problem area.™ Bagically
these groups fall into two categories : academic
and private industry. Interaction between them
and Congress is frequent, and the same individ-
uals often participate extensively in all three
chambers of discugsion.”

Contemporaneous consideration has also been
afforded seabed exploitation in international
forums. As a result of Ambassador Pardo’s re-
queat for an additionsa] agenda item,% debate on
seabed resource exploitation began in the First
Committee of the Twenty-Second General As-
sembly. An ad hoec committee commenced con-
sideration during the Twenty-Second and
Twenty-Third Assembly plenary sessions. At
the Twenty-Third Session, the General Assem-
bly created a Permanent Committee to Study the
Peaceful Uses of the Sea-Bed and Ocean Floor
Beyond the Limits of National Judiadiction.®™ As
a body, the United Nations seabed debates
represent the most current and authoritative
information on the nature and status of inter-
national positions on the question of seabed
resources,®® Work within the Permanent Com-
mittee to Study the Peaceful Uses of the Sea-Bed
and Ocean Floor Beyond the Limits of National
Jurisdiction, the Seabeds Committee, will shape

55. While the line between the private and governmental sector 1s
not as clear in all natlony, it is likely that the interplay between
vartous governmentnl ageucies closely parallels what has oc-
curred in the United Statos,

56. See e.g.; Uses of the Sea, The American Assemhly, Columbia
University {(Gullion ed. 1968); Law of the Sea Conference of
the Law of the Sca Institute, University of Rhode Island {Alex-
ander ed. 1967, 1968, 1969 and 1070 issues) ; Conference on Law,
Organization and Security in the Use of the Ocean, Ohio State
University (1967, 1968) : Wilkey, The Role of Privale Indusiry
in the Degp Ocean, Symposium on Private Investments Abroad,
Southwestern Legal Foundation (Jun, 1269).

57. Indeod some of thess individuale have acied on the internmational
level ax private experis. For instance, a drafiing committee
of the World Peace Through World Law Center, chaired by
Aaron L., Danzig of New York drafted a “Trealy Governing
the Exploration and Use of the Ocean Bed,” The Center for the
Study of Democratic Institutions, Santa Barbara, California
under the directorship of Elizabeth Mann Borgese, has pub-
lished a model statute, *“The Ocean Regime,” and sponsored an
international symposium on the frontiers of the sea held in
Malta during June of 1970, The Stockholm International Peace
Research Imatitute held an international symposiom in Stock-
holm from June 10th to June 14th, 1908, (This symposium is
reported im Burke, Towards a Better Use of the Ocean (1969).)

68, Supra note 29,

50. G.A. Res. 2467, U.N. Doc. A/RES 2467 (XXIII) (1969); 8 Int’?
Legal Mats. 201 {Jan, 1968},

80, Many of the seahbed debates in the United Nations are contained
in the following documents: UN. Doe. A/C,1/PV.1524~39
(1967) ; U.N, Doc. A/AC.185/1-28 (1968} ; U.N, Dve, A/AC.135/
WG.1/3R.1-89R.14 (1968); TU.N. Doc, A/AC.136/WG.2/8R.1-
8R.11 (1968) ; U.N. Doc, A/C,1/PV. 15851605 (1966); and U.N.
Doc. A/AG.I38/BR.12-18 (1389} (summary record),
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the nature of the new regime for ocean floor re-
gources. It is probable that the final convention
will be produced by a specially convened inter-
national conference, but the all important
groundwork will be hammered out in the Sea-
beds Committee.®*

Starting last May there oceurred a series of
acts which jointly represent an amalgamation
of various domestic positions into national po-
gitions, Detailed outlines of these domestic po-
sitions provide a type of sounding agent or focal
point for fixing the status of current interna-
tional consideration of seabed regimes and thus
these domestic positions will be considered in
turn,

On May 23, 1970, President Nixon issued a
statement setting forth the United States policy
for the seabed.®? Recognizing the importance of
the seabeds problem, President Nixon identi-
fied conflict minimization and an equitable use of
ocean floor resources as necessary goals and in-
dicated that failure to achieve these goals prom-
ised universal logses. The President’s statement
must be considered a new point of departure in
the development of seabed law, not only because
of its basic logic but also because it sets the tone
for further developments. The difficult problem
of forging solutions which meet his guidelines
is not regolved by a mere enunciation of goals.
But no problem is solved until its dimensions are
recognized ; and such recognition is itself a step
toward solution. Since the United States has
come down squarely and plainly behind an aec-
curate and realistic definition of the problem
and the goals to be sought, it becomes difficult
for other nations to proecrastinate in reaching
this first plateau on the road to a new seabed
regime. In this sense, President Nixon’s adop-
tion of a United States position on the seabeds
was a positive act of international leadership.

The policy announcement of May 23rd also
gave general outlines for achieving the desired
goals. President Nixon proposed the use of a
multilateral treaty with a primary purpose of
fixing deep ocean resources as the comnion heri-
tage of mankind. National mineral production
would be exclusive out to & depth of 200 meters.

61, The 25th Sesslon of the United Natioms General Assembly in-
creased the sige of the Seabeds Commitiee by forty-four members
and expressly gave the Committee the reapongibility of drawing
up draft articles for a seabed regime and for related regimes to
deal with other ocean space issues, SBuch drafts are to he ready
In time for a general conference in 1978, U.N, Doc. A/C.1/L.563
(19870). . .

62, White House press release lssued on May 28, 1070. 62 Dep’t Stale
Bull, 737 {(June 15, 1870},




Beyond that there would be international con-
trol with special rights granted by the Conven-
tion to the coastal state with respect to explora-
tion and exploitation in the area between the 200
meter isobath and the end of the continental
margin, or area between the edge of the contin-
ental shelf and the deep ocean floor.*® These
special rights would derive from international
treaty. Beyond the continental margin there
would be complete international control of sea-
bed resources. Mention was made of the need to
accommodate other interests and a promise was
made to advance a detailed proposal in the next
meeting of the United Nations Seabeds Com-
mittee.5*

The promise was fulfilled when the United
States submitted a detailed draft convention at
the August meeting of the Seabeds Committee
in Geneva.** Clearly the draft convention is a
more detailed description of a proposed regime
for the seabeds and thus a better instrument to
examine in an attempt at understanding the na-
ture and relative strength of this proposed re-
gime,

Chapter I of the Draft Convention deals with
basic principles. All areas of the seabed and sub-
80il of the high seas * adjacent to a sovereign
land mass seaward of the 200 meter isobath are
described as the “International Seabed Area.” ®
This International Seabed Area is made the com-
mon heritage of all mankind.*®* While the phrage
“common heritage of all mankind” is not for-
mally defined, under the Draft Convention it
encompasses the delegation of control to the
world community (to the extent that it is
comprised of contracting parties) ever the re-
sources of the area as provided for by the Con-
vention.® Even though control of seabed re-
sources is placed in the world community, the
area is made open to use for peaceful purposes

43. Bee Appendix A,

64, President Nixon’s promise was formally transmitted to Ambas-
sador Hamilton Shirley Amerasinghe (Ceylon), Chairman of the
Seabeds Committee, by letter from Christopher H, Phillips,
United States Representative on the Seabeds Committes. 62 Dep’t
ftate Bull, 741 (June 15, 1870).

66, United Btates Draft of U.N. Convention on Iniernational Seabed
Area, 9 Int’]l Legal Mats. 104680 (Hepfembar 1970). This Draft
Convention, aa well as the Presidential statement of May .23,
1970, reflect many of the views and suggestions earlier made by
scholars and governmental commissions.

66, Use of the term “high seas” assumes that the difcnlt problem

. of fixing Iimits on territorial sem claims hes been or will be
solved. .

87, Supra note 05, Article 142).

68, Id, Ariicle 1(1).

69. Id. Article 2.

T0. “Comlderlnn'_that the term ‘penceful purposes’ does not preclude
military activities genernlly, we believe that specifie Jimitations
on certain milltary activities will require .the negotiation of a

by all states, except as provided for in other por-
tions of the Draft Convention.”™ In order to make
it clear that this control includes only seabed re-
sources, Article 6 of the Draft Convention states
that nothing contained in the Convention shall
affect the legal status of the superjacent waters
as high seas, or that of the airspace above those
waters.” Under the terms of Article 5, revenues
derived from the exploration and exploitation
of the mineral resources of the seabed area
would be used for the benefit of all mankind with
particular emphasis on the promotion of the
economic advancement of the developing states
which are contracting parties.”® Articles 7, 8
and 9 express the view that there must be an

dotalled arms econtrol agreement. Military activities not pre-
cluded by such an agreement would continue to be condmeted
in accordance with the prnelple of freedom of the seas and
axelusively for peaceful purposes,” Btatoment of Amhassador
Wiggins in Committee I on October 29, 1968, reproduced in 69
Dep’t State Bull. 564, 556 (Nov. 26, 1368).

T1. Supra note 65, Article 8,

72. In spite of very narrowly drawn Intermatienal control under
the Draft Convention, it is arguable that the degree of effective
control under any functioning system would tend to become
more extensive. The political seclentist of the functionallst
school advances the thesis that form follows function, and
thus under the process of change there occurs epill over, Both
in economle and political terms, spill over means that in the
case of ocean resources one should expeet the Intermational
body which initially exercises limited contirol to exercise more
control both with respect to the area initially affected and with
respect to now uses of the area. (For a general explanation of
the functionalist approach and an application thereof ses
Mitrany, 4 Working Peace Systéem (1066).) Indeed the Initinl
basie principle set forth in the Draft Conventlon makes the
International Seabed Area the common heritage of all man-
kind, Even though the contrel given IBRA is limited to seabed
resonrces, beeauso Article 2 prohibits state claims to soverelgnty
or' sovereign rights over any ‘part of the International Beabed
Ares or its resomrcos, it would not be surprising fo see ISRA
assome more control if the vacuum created by a lack of control
-over ‘other: hetivitios -In- the. seabed aren- needed to bho filled.

- Theoretlcally - these. additlona)] uses. of the sesbed, area would

- ‘be ‘made by -all nations -on: a free. and equal basls, but it is
‘unrealistic to predict the continued viabllity of thiz approach
‘In Hght of the ohvious need ‘to allocate what are essentinlly
excloglve interests. Or .even if IBRA did not expand to the
extent of exercising control over the emtire area, it is still
‘possible that the type of control exorcised in furtherance of
seabod resource exploliation would become so established that
this special use would be given a favored position over emerging
uses. While those uses of the ocean space already recognized
under international law are largely inclusive in nature, emerg-
ing uses will tend to be exclusive simply because of access and
control problems. In this situation it iy likely that the estab-
llshed interest, although made subject to the requirement of not
unjustifiably Interfering with other uses (Article 8), would in
practice yield to other uses only when there was genernl inter-
netional agreement in favor of the new use in any case involv-~
ing some derogation of seabed resource intereats. If not impotms,
af least fertile gromnd for the type of dovelopmnent here outlined
was laid when the 25th General Assembly of the United Nations
adopted a “principles” resolution [U.N.- Doe. A/C.1/L.544
(1870)1 which speaks of the seabed area (seabed, ocean floor
snd subsoil thereof beyond the limits of mational jurludictlon)
ag well as the resouress of this area,

78, Note that the granting of righis to contracting parties by
definition indicates that only contracting partles are entitled
to enjoy such rights thus encouraging universal acceptonce;
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appropriate accommodation of various users
and uses, including those interests not directly
related to the seabed area, and that all uses must
be conducted with adequate safeguards for the
protection of human life and the life of marine
environment. Finally, the Draft Convention pro-
vides for exploration and exploitation to be con-
ducted through the various states which are
parties to the convention.™ A contracting party,
or group of contracting parties or any natural
or juridical person under its or their authority
or as approved and allowed under such author-
ity, would carry out activities in the seabed
areas subject to the enforcement of rules by
the authorizing state.”® Thigs formulation re-
tains, for the purposes of the suggested regime,
the idea of states as the only proper parties un-
der international law.™®

Chapter I1 of the Draft Convention deals with
the general rules for exploration and exploita-
tion of mineral resources, exploitation of the
living resources of the seabed, the protection of
the marine environment, the exercise of safety
in econducting activities in the seabed area, and
the establishment of international marine parks
and preserves. Of primacy among these rules
are those relating to exploration and exploita-
tion of mineral resources. Since control of the
mineral resources of the seabed is given to the
world community under the Draft Convention,
licensing flows initially from the authority set
up to administer the International Seabed
Area.” Under the Articles of the Draft Conven-
tion and several of its suggested appendixes, the
method of licensing, the activities permitted,
and the areas affected are set forth in some de-
tail.” In general the program sef forth is largely
reflective of the current practice with respect to
offshore oil production. Unlike current practice,
however, provision is also made for exploitation
of different minerals in the same area at the
same time.” Present knowledge indicates that
it is possible to exploit an area for oil and man-
ganese nodules at the same time without undue

74. Supre note 66, Article 10,

78, Id. Artiele 11. A group of states acting together would be
jointly and geverally liable nnder this article.

The other alternative is that exemplified by Intelzat. Agree-
ment Establishing Interim Arrangements for n Global GCom-
mercial Communications Satellite Syatem, 2 TU.8.T. 1705,
T.LLA.8, 6646, Special Agreement, 2 U.S.T. 1745, T.L.A.B, 5646.
For a presentation of the unique aspects of this appreach see
Chayes, Ehrlich, and Lowenfeld, International Legul Process
632704 {1968).

Supra note 65, Artlele 19.

Id, Appéndixes A, B, and C, For a summary of Appendixes A,
B, and C aee 8% Dep’t Stafe Roll, 216~17 (August 24, 1970).

79. Supra note 63, Article 15,
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76.

7.
8.

88

interference. Non-exelusive licenses are appro-
priate to the extent that this basic asgsumption is
true and if the licensees do not unjustifiably in-
terfere with each other’s respective activities.

Since the contracting parties would have re-
gponsibility for compliance with the terms of the
Draft Convention, they are given primary con-
trol over the ingpection of activities carried out
under their auspices.®* This primary control is
subject to the right of the international agency
to inspect on its own initiative or at the request
of any interested contracting party any seabed
operation.’* Expropriation of investments or un-
justifiable interference with activities, except as
provided for in cases where Draft Convention
articles are violated, is prohibited,

Under Article 22 the exploitation of the
sedentary living resources of the seabed area,
subject to such conservation measures as are
necessary to protect the living resources of the
area, is open to all contracting parties.»

Scientific research ia to be encouraged and
rules are to be prescribed to protect the life and
property of parties participating in the seabed
area and the life of the seabed environment.®
Provision is also made for establishing interna-
tional marine parks and preserves.tt

One of the more interesting aspects of the
United States Draft Convention is the pro-
posed creation of an international trusteeship.
The five articles of Chapter III set out a plan
which would afford the coastal state special con-
trol over activities in the seabed area between
the 200 meter line and the base of the continen-
tal slope.®* As earlier indicated, control (of a
type similar to sovereignty over minerals) is
given to the world community., Yet here in the
same instrument which vests control over sea-
bed resources in the world community, a type
of special control is granted to the coastal state
over the continental slope and rigse. Within this
international trusteeship area the coastal state
is responaible for:

80.
B1.

Id. Article 19,

Id. Such inspection is to be made with the cooperation of the
trustee or sponsoring party according to this artiele.

Id, Article 22, In the trusteeghip aree the trustee party has the
same discretionary rights as in the case of non-living resomrees.
Id. Articles 23 & 24,

Id. Artlele 25.

Id. Artiele 26. The same type of problem faced in trying to fix a
limit to the comtinental shelf nlso exists with regard to the
continental margin. The Draft Convention does not offer a solu~
tion other than to suggest that a surface gradient ratlo be msed
and that it should be determined by experts taking Inio account
guch things as eaze of determination, the need to avoid dual
administration, and the avoidance of including excessively large
expanses in the trusteeship area, Mention is also made of the fact
that specinl consideration will have to he given to. the problems
raized hy enclosed and semi-enclosed seas.

82,

83.
B4.
85,




a. Issuing, suspending and revoking mineral exploration
and exploitation licenses;

b. Establishing work requirements, provided that such
work requirements shall not be less than those
specified in Appendix A;

¢. Ensuring that its licensees comply with this Conven-
tion and, if it deem it necessary, applying standards
to its licensees higher than or in addition to those
required under this Convention. . . .;

d. Supervising ita licensees and their activities;

e. Exerciging c¢ivil and criminal jurigdiction over its
licensees, and persons acting of their behalf, while
engaged in exploration or exploitation;

* £ ] * * %

h. Determining the sllowable catech of the living
resources of the seabed and prescribing other
conservation measures regarding them;

i. Enacting such laws and regulations as necessary to
perform the above functions, ., %

In exercising the control just outlined, the
coastal state, or Trustee Party, may;

a. Establish the procedures for igsuing licenses;

b. Decide whether a license shall be issued;

e. Decide to whom a license shall be issued, without
regard to the provisions of Article 8. . . .5

The trustee party is also responsible for- col-
lecting all payments or fees required by the
Draft Convention.® In addition to collecting and
transferring payments, the trustee party is al-
lowed to retain a portion of all fees and pay-
ments required under the Draft Convention.®
To cover administrative expenses the trustee
party may collect and retain additional fees and
may also retain a portionof other additional fees
related to the issuance or retention of a licenae,®
Given the current status of the doctrine of the
continental shelf, it appears unrealigtic to
guggest that any regime for seabed resources
would be internationally acceptable without
recognizing some special status for coastal
states.”t At the same time, it is also unrealistic
to ignore the inchoate rights of the world com-

. Id, Article 27,

. Id. Article 28,

. Id. Article 27.

. Id. Article 28, The suggested figure range for retenfion hy the

trustee state 1s 3314 to 609%.

Id.

. Under tho present dectrine of the continental shelf, as set
torth in the 1968 Shelf Convention, consial siates have exclusive
rights to seabed resource exploitation out to 200 meters, Thus
it is unreslistic to expect coasial states to ngres to any new
regime which would be less gen¢rous. Further, the Shelf Con-
vention allows for coastal state exploitation past the 200 meter
depth if exploitation i3 possible and the area is adjacent. Home
recognition of this already existing right is also necessary for
constrl state concurrence. Bince civil law countriea have no
exact counterpart to trusteeship, this method of recogmizing
vested rights may present some problems,
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munity in ocean space, including rights to
gseabed resources, The United States Draft
Convention seeks an accommodation of both
of these interests. Use of a trusteeship zone
in which the international authority would have
ultimate control but the coastal state would have
the right to add additional discriminatory regu-
lations is the proposed accommodation. Through
shared revenues the world community would
benefit while coastal states would have great lat-
itude with respect to the resources of the sea-
beds in this area. Also the potential problem of
unilateral “creeping jurisdiction” is obviated in
the area seaward of the 200 meter line since no
state may obtain sovereigm rights in this area.®?
In any regime the operating agency is of
crucial importance. The operating agency under
the Draft Convention would be called the Inter-
national Seabed Resource Authority.** This In-
ternational Seabed Resource Authority, or
ISRA, would be made up of an assembly, a
council and a tribunal. The assembly would be
made up of all the contracting parties and would
meet at least once every three years, Each state
would have one vote and, except as otherwise
provided, decisions would be made by a major-
ity of the members present and voting.™ These
decisions include taking action on matters re-
ferred to it by the council, approving budgets
proposed by the council, electing the members
of the council, making recommendations to the
council or contracting parties and approving
proposals by the council for changes in the al-
location of the net income, subjeet to the limits
contained in the Draft Convention.®
- Twenty-four contracting parties would com-
prigse the council.?® These twenty-four members
would include two categories of states : one cate-
gory is to include the six most industrially ad-
vanced contracting parties 7 and the other cate-
gory is to include eighteen elected stafes, with
at least twelve of them developing countries. At
least two of the twenty-four council members
would be landlocked or shelflocked countries.

92. Of course it would then be possible for a type of international
“creeping jurisdiction’ to occur. See note 72.

93. Supra note 65, Article 81. Under Article 33 ISRA wonld have
the same legal capacity, privileges and immunities as’ those
defilned in the Convention on the Privilegea and Immunities of
the Specialized Agencies of the United Nations.

84, Id. Article 34. A majority of the coniracting parties would he
required for a quorom.

95. Id. Article 85.

94, Id, Article 36.

97. Id. Appendix E, According to Appendix E, the gix most indus-
trially advanced contracting parties would be those who are
hoth developed and have the highest gross national product.
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Decisiona made by the council would require ap-
proval by a majority of all members, including
a majority in each of the two major categories.®
The council would submit proposed budgets to
the assembly, submit proposed changes in the
allocation of net income to the assembly, issue
emergency orders to prevent serious harm fto
the marine environment, and appoint the
commissions.” -

The three commissions to be appointed by the
council include the Rules and Recommended
Practices Commigsion, the Operations Commis-
gion, and the International Seabed Boundary
Review Commission.’® The Rules and Recom-
mended Practices Commission would be charged
with the initiation of annexes.!®* These annexes
would provide operational outlines for ISRA.
Annexes would come into effect only after adop-
tion by the council and in the absence of disap-
proval by one-third or more of the contracting
parties.’*z Issuance of licenses and general su-
pervigion of operations of licensees, in coopera-~
tion with the trustee or spongoring party 103
where appropriate, would be conducted by the
Operations Commission.:®* Coordination of the
delineation of boundaries would be conducted
under the auspices of the International Seabed
Boundary Review Commission, which is to be
manned by members with suitable qualifications
and experience in marine hydrography, bathym-
etry, geodesy and geology.

Finally, there would exist a tribunal as the
third major component of ISRA under the
United States Draft Convention.'*® This tribu-
nal would pass on the legality of measures taken
under the convention in terms of the “constitu-
tional” limitations provided by the convention,
pass judgment on disputes between parties re-
lating to the interpretation and application of
the convention, and exercise compulsory juris-
diction with respect to complaints of failure to
fulfill obligationg under the Convention.:*"

98. Id. Article 38,

98, The Council is also rosponsible for appointing the Secretary-
General of the Authority and earrying out other general
administrative functions. Id. Article 40.

100. Id. Article 42,

101. Id. Article 43.

102, Id. Article 87. ' '

108. A “Sponsoting Patrty” is defined as a contracting party which
#sponsors an application for a license or permit for ISRA, Id.
Article 75,

104, Id, Article 44.

105, Id. Artiele 45,

166, Id. Article 56.

107. If a state fails to comply with a judgment issued by the
tribunal, the council decides on the appropriate measures to
be taken, These mensures may includé m temporary suspension
of rights under the Convention. Id. Artiele 58.
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Preexisting claims are also treated in the
Draft Convention. Titled “Transition,” Chapter
VI deals with twosituations: (a) authorizations
for exploitation granted prior to July 1, 1970,
and (b) investments made prior to the coming
into force of the Convention but after July 1,
1870, With respect to the latter category there is
simply a broad statement that there be due pro-
tection of the integrity of investments. In the
cage of the former category, there ig a “grand-
father clause” which would protect activities as
long as they continued under an authorization
made prior to July 1, 1970.*® In essence this
treatment of the question of on-going exploita-
tion pending the adoption of a seabed regime
represents a rejection of a total moratorium on
all activities in the seabed area while still at-
tempting to prevent unilateral actions from cre-
ating insurmountable future obstacles,

Any amendment to the Draft Convention or
its appendixes would require approval by the
council, a two-thirds vote of the assembly, and
ratification by two-thirds of the contracting par-
ties including each of the six mosat industrially
advanced states,®® Withdrawal from the Con-
vention would be allowed upon written notifica-
tion addressed to the Secretary-General and
would take effect one year from the date of
the receipt by the Secretary-General of such
notifieation,t®

Other proposals were also submitted at the
August 1970 Meeting of the Seabeds Committee.
One such document was submitted by France
and the other by the United Kingdom.'*t These
working papers give some indication of the
approach considered appropriate by the French
and British Governments.

Neither the French nor British working
paper is as detailed as the United States Draft
Convention, Nonetheless, there are some basic
similarities in all three documents.!*? Two basic
requirements are set forth ag important in the
French working paper: economic efficiency and
international equity.’** Economic efficiency is

108. Id. Article 73.

100, Id. Article 76 Amendmenis would not apply retroactively.

110. Jd. Artiele 7.

111. 7 UN Monthly Chronicle No. 8, 4013 (August-September 1970).

112, It might be argued that the United Stmtes, United Kingdom
and France are nations with such gimilar interests that it
would be surprising only if their proposals were different. To
the extent that this statement ls aceurate, and it i& accurate at
least in part, wo mmst expect fo see changes as other nations
are heard.

113, “Proposels Concerning the Establishment of a Regime for the
Exploration and, the Exploitation of the Soahed” (submitted by
France) U.N, Doc, A/AC.138/727 (1970) Section I,




said to be important because seabed exploitation
involves considerable financial investment and
advanced technical gkill. International equity is
said to demand contribution from the revenues
derived by exploitation of resources not belong-
ing to any country per se to the development of
the underprivileged countries in the world com-
munity. Any scheme which would lead {o a
complete appropriation by states of the seabed
is at once rejected as being in contravention of
international equity and any scheme which
would lead to the exercise of all phases of ex-
ploration and exploitation by an international
organization is likewise rejected since it is said
to be basically incompatible with economic
efficiency.

Like the TUnited States, France indicates
through its working paper that the successful
aolution of the seabed resources issue must be
contained in a general convention.'** Although
no gpecific details are set forth, the French pro-
posal envigions this convention as containing
bagic principles, the main outlines of a regime,
and the structure of an international organiza-
tion.1*® Because exploitation of seabed resources
involves two different types of equipment and
technique, it is suggested that there be in essence
two types of regimes under this proposed gen-
eral convention. Exploitation conducted with
mobile equipment, such as the dredging or
vacuuming of maganese nodules, would be
allowed on a free bagis after registration with
the infernational body. No exclusive rights
would be created by this registration. On the
other hand exploitation carried out by the use
of fixed equipment, such as is the case with
hydrocarbons, would be controlled through an
international body.*¢ Various areas would be
allotted to member states for given periods of
time, and the states would in turn grant the
right of exploitation within the area designated.
In order to avoid having the economiecally de-
veloped nations outhid all others for grants of
geabed areas, France suggests that there be
established grounds for assuring a balanced
distribution in line with the basic French re-
quirement of international equity.’*” Unlike the
United States, France does not suggest special
rights for coastal states in an area over which
the world community would be given control.
However, like the United States, France

114,
118,

Id, Section II,

These recommendations are keved to tho Seabeds Committee
and its Legal and Economic and Technical Sub-Committees.
Supra note 113, Section INI,

Id. Bectlon V.

114.
117.
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contemplates control over seabed operations
through states. Finally, while France recognizes
the fact that royalties should go to help atates
which are legs privileged, her system would re-
quire the exploiting state to contribute a certain
amount but would allow that state contro] over
the dedication of those funds.'*®

The British Working Paper is composed of
a series of thirteen general statements each
followed by an appropriate explanation.’® The
United Kingdom suggests that some type of
international agreement embodying a regime
for seabed resources is necessary and appropri-
ate. All mineral resources of the seabed heyond
national jurisdietion would be subject to inter-
national control through an international body
established for that purpose.!? Several state-
ments in the British Working Paper indicate
the propriety of expressly recognizing and pro-
viding for other uses, eapecially those already
established under international law.12! Like both
the United States and French Working Papers,
the British Working Paper would provide allo-
cation of various areas to states which would
in turn authorize actual exploitation. While no
specific test is set forth, it is recognized that
some formula would be necessary to guarantee
an equitable distribution of “blocks” %22 of the
gseabed to various nations. Under the British
Working Paper only a certain portion of the
gseabed would be licenged for exploitation during
successive fifteen year periods.?® Again the
now familiar concept of state responsibility for
exploitation is suggested along with the idea of
a distribution of royalties designed to assist
developing countries. The British Working
Paper also includes statements concerning the
types of licensing, operating rules, verification,
and liability for damage caused by exploitation.

PROBLEMS AND PROGNOSTICATIONS

The interplay between the changes in man’s
way of life and changing legal rules for that
life has always furnished a connecting link for
generations and groups in organized societies.
In the case of the cceans, man’s initial interest
was effectuated under the doctrines of freedom

118.
118,

Id, Seetlon 1V,

“International Regime” (Working Paper presented hy the
United Eingdom) U.N. Doc. A/AC.185/26 (1970).

Those minerals suspended in the sea water itself are to be
trented differently. These minersls would be regarded ae per-
taining to the high seas. Id. No. 2.

Id, Nos, 4 & 6.

1d, No. 8.

These blocks would not be restricted fo any particular geo-
graphieal location, Id,
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of the seas and territorial waters. Later, a new
interest in mineral exploitation demanded a new
doctrine. The chain of events started by the
Truman Proclamation in 1945 and marked by
the 1958 Shelf Convention has established the
Continental Shelf Doctrine under which the
coastal state is given the right to explore for
and exploit the mineral resources of its contin-
ental shelf. Having gone this far, it is clear that
the future of seabed resource development will
always recognize special rights for coastal states
on their continental shelves. But today new sci-
entific advances have raised new problems.

Conflict minimization and prudent resource
allocation have already been suggested as the
appropriate goals to consider in seeking a reso-
lution of the seabeds resource problem. Yet
even if one assumes that there is world wide
agreement on the general goals, particular
formulations under these goals promise to be
disturbingly diverse. Nonetheless there is move-
ment toward a resolution of the problem, and
in light of that movement the following obser-
vations appear appropriate.’*s First, there are
limits to a state’s continental shelves. Even
though the exact geological delimitation of the
continental shelf remains obscure, it is apparent
that there is a deep ocean floor not subject to
the doctrine of the continental shelf. Second,
the ultimate resolution of the seabed resource
issue must be made internationally. Some type
of general convention is required. Third, control
over the deep ocean floor resources should be
exercised by the world community. Present
formulations of international control recognize
special benefits for developing states. Fourth,
some type of internmational body is needed to
administer control over seabed resources.

All of the observations just made are nothing
more than prognostications. They are based on
the present trends of thought as indicated by
the previous discussion, Hopefully the outline
set forth will be followed in an international
regolution of the seabeds resource problem. But
before this broad outline can be internationally
implemented, many specific problems must be
solved. For instance, many of the nations of the
world which supply raw materials are con-
cerned about the effect that deep sea resource
production will have on their domestic indus-
tries. The developing nations are anxious to

124, At the 25th Bession of the United Nations General Assembly a
» sealred “principles” resolution was adopted. It generally supporis
the views and trends peinted ont in thls article. U.N, Duoc.
A/C1/L.544 (1070).
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obtain the technical skills necessary for exploi-
tation. There still remains the problem of
nations with narrow continental shelves. Ever
present also are the problems of the nature
of the international control body, the actual
division of control over resources, and the
benefits to be derived therefrom, and the
accommodation of other uses of ocean space.1*s
Even though thése specific problems are ad-
dressed in varying degrees by the three working
papers, their general thrust and the basic policy
statement of President Nixon show room for

compromige. If all nations are willing to com-.

promise and negotiate in good faith, then per-
haps within the next few years we will see a
successful conclusion to the new quest for
Atlantis.'2e

125. These problems and their proposed solutions by various mations
present a fascinating and complex polltical subject area. Based
on the interests considered vital by the various nations, it is
possible to discerm certain patterns. From these patterns one
may project the type of problem resolution which will ultimately
occur, For a discussion of this general subjoct see Gersile, The
Politics of UN Yoting: A View of the Seabhsd from the Glass
Palace, Occasional Paper No, 7 of the Law of the Sen Institute,
University of Rhode Island (1970), Friedheim, Factor Analysia
a8 a Tool in Btudying the Law of the Sea, Law of the Sea at
44-70 (Alexander ed. 1967); Friedheim supra note 49, Fried-
heim, Kadane, and Gamble, Quantitative Content Analgsis of
ihe United Nations Seabed Debote: Methodology and o Con-
tinental Shelf Cose Study, 24 Int’'] Orgenization 479-502 (1870).

126, If the timetahble contained in the recent U.S. “conference” res-
olution [U.N, Doc. A/C.1/L.562 (1870)] is met, a convention on
the seabed will come out of this 1973 conference.
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INTERNATIONAL CONTROL

OF MARINE POLLUTION

LIEUTENANT COMMANDER NORMAN A. WULF, JAGC, USN*

Americans a8 well as many other world citizens have suddenly awoke

to the realization that concern over environmental pollution is long

- .overdue. In recent years international interest has particularly focused
- on-marine pollution. In this article Lieutenant Commander Wulf identi-
fies some aetivities which pollute the marine environment, recognizing
that sich pollution may ffect all users of the world’s oceans. Amlyzmg
the eﬁ'o»rﬁs to control oil pollution, he concludes that the existing regime
;oromdes significant protection agwinat this form of marine pollution
but views further fprotectwn of -the marine environment from oil cmd
other forms of marine pollution as being dependent upon the acquisi-
tion of knowledge about the. eﬁ‘ects of such pollutwn. '

AN’S ACTIVITIES on land and at sea

pollute the marine environment. From
land, pollution of the ocean results from such
activities as dumping of municipal sewage into
the sea, disposal of industrial wastes into rivers
and streams, and use of DDT and other chemical
agents which are borne through the air to the
sea. At sea, exploration for and exploitation of
the mineral resources of the seabed and the re-
lease of substances from vessels contribute to
pollution of the marine environment. Even
though land activities can affect the marine en-
vironment at distances far from the coastal
state, such activities taking place within the
confines of a sovereign state traditionally have
not been the subject of international control.
Presently, however, these activities are becom-
ing the object of increasing international scru-
tiny.! On the other hand, marine activities con-
ducted on the high seas, beyond the territory

*Lieutenant Commander Wulf 18- currently assigned to- the Intéerna-

tionnl Law Division, Ofice of the Judge Advocate General. He re-
ceived the B.A, Degree from Towa Wesleyan College, the J.D. Degree
from the University .of Jowa, :and  the LLM Degree frnm the
University of Miami,

1. See, e.g., G.A. Res, 2506, 24 U.N, GAOR Supp, 30 at. 88, U.N.
Doe, A/7630 (1969); Trail Smelter Case (United States v. Can-
eda), 3 U.N.R.LLA.A, 1905 (1988).

of a state, are not insulated from the concern of
the international community by concepts of ter-
ritorial sovereignty and thus customarily have
been subjected to some international control.

Pollution from seabed exploration and ex-
ploitation in high seas areas is treated explicitly
in the 1958 Geneva Convention on the High
Seas.? That Convention calls upon every nation
to draw up regulations to prevent pollution of
the seas resulting from the exploration and ex-
ploitation of the seabed and subsoil taking into
account existing treaty provisions on the sub-
ject. Since no major multilateral treaties exist
for the control of pollution from seabed activi-
ties, reliance is placed upon the coastal nation
to prevent pollution.?

3. Article 24, 18 U.8.T,, 2312 T.LA.S. No. 5200 (1902},

8, In the United States the Water Quality Improvement Act of 1970,
84 Stat. 91, reprinted in U.8. Code Cong., and Ad. Newsz at 530
(1970}, sets forth regulations for the prevention of pellution from
exploitive activities within the territorial sea, Bimilar aetivities
conducted outside of the territorial sea on the U.8. continental
ghelf are subject to regulations issued pursnant to the Outer
Continental Bhelf Lands Act of 1053, 43 U.8.C. 1831-1343, These
regulations dre set forth in 34 Fed, Reg. 18644 (1969).

Note that thie Tnited Stetes working paper on the International
goabed nrea (see discussion by Nowton, supra p, 78} calls upon
the proposed International Seabed Resource Authority to pre-
goribe rulos and recommend practices to ensure protection of the
marine environment against pollution resulting from seabed nec-
tivities, Art, 28¢1)(a), ? Int'! Legal Mails. 1048, 1053 (Bept. 1970).
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The High Seas Convention deals with oil pol-
lution caused by vessels in a like manner, but,
unlike exploitative activities, a separate inter-
hational treaty exists for controlling this source
of oil pollution. Additionally, two other treaties
dealing with this form of marine pollution have
been signed by eighteen countries, but thus far
have not achieved sufficient ratification to enter
into force. Since oil pollution from ships is the
area where most international activity has con-
centrated, examination of international efforts
to control marine pollution will be limited to this
area.

A, THE OIL POLLUTION PROBLEM

Approximately sixty percent of the annual
world production of oil, or some 1,000 million
metric tons, is transported by sea, and approxi-
mately one million metric tons of it is annually
releaged into the sea.* Oil can be released onto
the waters of the sea by non-casualty discharges,
primarily as a result of deballasting,® or by
gpills resulting from maritime casualties which
cause breaches in the integrity of the ship.®
Released oil can be carried by winds and cur-
rents to pollute the shoreline of coastal states, It
has been estimated that major oil pollution of
beaches in the Long Island or Los Angeles area
could create losses of revenue from recreational
spending of approximately $30 million and $51
million, respectively.” Apart from this damage
to beach amenities, it is generally accepted that

4. Annual Report of the President to the Congress on Marine

Resources and Engineering Development, together with the Report

of the National Council on Marine Resources and Engineering

Developments 21 {1970}, Marine Science Affairs—Selecting

Priority Programs,

When an oil tanker discharges its cargo, it thereafter rides very

high in the water exposing poriions of its rudder and propoellers.

To lower the tanker into water where it will be more stable and

amenable to navigational conirol, sea water is pumped into the

empty oil tanks. Oil residues remaining in those tanks combine
with the sea water to form an oil water emulsion which is often
disposed of by discharge into the sea prlor to taking on new

Cargo,

8. This classification is drawn from a paper entified “International
Rogulation of 0il Pollution®” prepared by Prof. T. A. Clingan and
R. Bpringer for the International Law Panel of the President’s
Commigsion on Msarine Science, Engineering and Hesources
[hereafier cited as Clingan & Springer]. Substantial portions of
this paper are embodied in the Report of the International Law
Panel, 3 Panel Reports of the Commission on Marine Sclence,
Engineoring and Resources VIII-84—VIII-00 (1969) and in
Clingan, O Pellulion: No Solution, 95 U.8. Naval Inst. Proc.
84-T5 (May 1969).

7. A Bpecial Btudy hy the Secretary of Interior and the Secretary
of Transportation, Qil Pollution, A Report to the President 4
(1968). Although the experience of the tourist indusiry after the
Oc¢ean Eagle split in two In San Juan Harbor indicates that this
figure may be somewhat inflated, it is nometheless true that many
revenue producing tourists will remain away from coastel resort
sreas where significant ofl pollution is present.
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while pollution by crude oil is not significantly
harmful to marine fauna and flora, it is very
destructive of seabirds.® However, the long-
range effects of oil pollution on living orga-
nisms are only now being studied and may be
found to be significantly harmful.® A populace
concerned by the damage to beach amenities, the
destruction of geabirds and by other real or
imagined harms generates demands that re-
leased oil be prevented from polluting coastlines
and that oi] already ashore be removed. Pollu-
tion damage can be costly as evidenced by the
British and French claims following the Torrey
Canyon incident which were $8.4 million and
$7.68 million, respectively.w*

From this brief examination of oil pollution
from ships, the problem can be conveniently di-
vided into two categories: prevention of dis-
charges, non-casualty and casualty; and com-
pensation for oil pollution damage.

B. PREVENTION

1. Non-Casualty Discharges

0il pollution became a major concern in the
1920’s as use of oil for fuel increased. Great
Britain in 1922 and the United States in 1924
sought protection of their territorial sea and
harbors by enacting legislation making it an
offense for a vessel to discharge or allow the es-
cape of oil into navigable waters.’* By 1956,
almost all maritime countries had laws or regu-
lations prohibiting the discharge of il into their

8. “Pollution by the Torrey Canyon was found to have little
biological effect apart from the tragle destruction of seabirds,”
A Report by the Plymouth Laboratory of the Marine Biological
Agsociation of the United Kingdom 174 (J. E. 8mith ed. 1968):
Torrey Cangon Pollution and Marine Life. And see the testimony
of P. DeFalco of the U.S, Federal Water Quality Administration
regarding the Santa Barbare. spill: “Data from the chemica)
and biological studies to .date have indicated minimal acute
effocts have been experienced thus far by sea life. Plankionie,
intertidal plants and invertehrate animals have maintained their
abundanee snd variety; no flsh kills have been observed az yet
and the kelp heds are reasonably healthy.” Hearinge on 5.7
and S.504 Before the Suboomm. on Air and Water Pollution of
the Senate Comm, on .Public Works, 91st Cong., 1st Sess,, at 808
(10689) [hereafter citod 1080 Senate Hearings],

9. Testimony of Max Blumer, 1969 Senale Hearings 1488,

. Cowan, Qil and Water: The Torrey Canyon Disaster 195, 203

(1968).

12 & 13 Geo. 5, c. 39 (1822), 38 U.B.C, 433 (1964). Previously the

United States in 1886 had enacted legislation prohiblting the

dumping of any ballast In New York Harbor which was super-

seded by Act of June 20, 1888, 33 U.S.C, 441 (1964). In 1889, the

United States enacted the Refuse Act which prohibited the

dumping of any refuse inte the navigable wators of the United

Sintos. 38 U.B.C. 407 (1964). This Act subsequently was inter-

proted to apply to oil dlacharged from ships. United States v,

Standard Oil, 384 U.S. 224 (1966) ; The La Merced, B4 F.2d 444

(9th Cir. 1938).

11.



territorial seas.'? It was early recognized, how-
ever, that oil discharged beyond the territorial
sea on the high seas could also pollute the ter-
ritory and territorial sea of the coastal nation.
The United States Congress in 1922, by joint rea-
olution, noted the damage done by the discharge
of oil on the high seas and requested the Presi-
dent to call a conference of maritime countries
to consider the adoption of effective measures to
prevent these discharges from polluting naviga-
ble waters.’* As a result of this Congressional
initiative, an Inter-Governmental Conference of
Major Maritime Nations met in Washington in
1926, Representatives of thirteen governments
gigned a convention which was not subsequently
ratified by any signatory state primarily because
many of the private shipowners subsequently
entered inte wvoluntary “gentlemen’s agree-
ments” to refrain from discharging oily waters
within fifty miles from any coast.*

Although further international efforts were
undertaken,’® no : significant results were
achieved until the international conference on
oil pollution held in London on April 26, 1964.
Thirty-two nations, including the United States,
attended this conference which preduced . the
Convention for the Prevention of Pollution of the
Sea by 0Oil, 1964 ; however, only twenty nations
were signatories to the Convention.'® The United
States, which previously had indicated that
it did not believe international action was nec-
essary,’” did not sign the Convention because of
the “shortness of time for preparation and dif-
ficulties of reconciling conflicting domestic
views.” 2 The Convention entered into force en
July 26, 1958, twelve months after the date on
which the tenth government became a party
to the Convention.”® The United States subse-
quently overcame its domestic difficulties and
ratified the Convention which entered into force

12. The Enternational Law Commission in their commentary to their
final draft proposal on the high seas convention stated: “Almost
all maritime States have laid down regulations to prevent the
pollution of their internal waters end their territorial seas by
oils discharged from ehips.” 2 Y¥.B. Int’l L. Comm'n 285-86
(1958).

43 Btat. 821 (1922),

4 Whiteman, Digesi of Int'l Law 808 (1966), And see Mann, The
Problems of Sea Water Polluiion, 2% Dep't State Bull, 776~76
(1953).

Mann, supra note 14 at 777,

327 U.N.T.8. 32225 (1050).

U.N. Doc. No. E/CN.2/100 (1960); U.N, Doe. No. E/CN.2/134
{1052).

Hearings of the Senale Forelgn Relations Comm. on Ex., C. 8Gth
Cong., 2d Bess., at 2 (1960), The Chairman of the U.8, delegation
at the Conference anmounced that Ameriean ships voluntarily
would observe the zomea in which the Conventlon prohibited the
discharge of oil. Id. at 9.

19, 327 U.N.T.8, 3 n. 1 (1950),

18,
14.

15.
18.
17,

18.
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for the United States on December 8, 1961.%°
In April, 1962, amendments to the 1954 Conven-
tion were adopted by the contracting govern-
ments. These amendments entered into force in
May and June, 1967.2*

In general, the Convention, as amended, pro-
hibits the discharge of oil or oily mixtures from
a ship within any prohibited area.? The prohib-
ited zones extend fifty miles from the coasts of
all countries with certain specified exceptions,
some extending as far as one hundred miles.
For example, the zone on both the Atlantic and
Pacific coasts of Canada extends one hundred
miles from her territorial sea baseline. The
prohibition of discharges within these zones
does not apply to naval ships nor to discharges
resulting from damage to any ship subject to the
Convention,.2 Qil released as a result of a mari-
time casualty, therefore, would not be a viola-
tion of this Convention.

Fvery ship to which the Convention applies
is required to maintain an oil record book in
which the discharge of oil must be recorded.

TFurther, the ship operator is required to record

actions -which could result in the spillage of
oil or oily mixtures, such as deballasting and
cleaning. State parties may board any ship to
which the Convention: applies while that ship is
within its ports in order to inspect the oil record
book., SEERRER :

The owner or master-of any ship which vio-
lates the Convention:shall be punished under
the laws of the flag state. Any party to the Con-
vention may furnish evidence of a violatien to
another party whose flag ship has contravened

20. 12 U.B.T. 4900; U.8, T.LA.S. 4000, On February 15, 1960, the
Convention was transmiited to the U.S. Senate for lts advice
and consent. Hearings Before the Semate Forelgn Relalions
Comm. on Ex. C, 86th Cong., 2d Sess., st 1 (1860). At that time,
Belgium, Canada, Denmark, Finland, France, Germany, Ireland,
Mexico, the Netherlands, Norway, Sweden and the United King-
dom had formally adopted the Conventlon withont reservations.
Id, et 6. On May 16, 1061, the U.B. Senate gave its adviee and
consent to ratification of the 1954 Convenfion subject to an
understanding,; two reservations and five recommendations. 107
Cong. Rec, 7418-17 (dally ed. May 15, 19681},

To implement provisions of the Convention, the U.8, Congress
enacted, the “Oil Pollution Act 1961 33 U.B.C. 1001-1015
(1984). Thiz Act specifies that nothing therein modifies or amends
tha Oil Pollution Act of 1924, 83 U.S.C, 1014 (1964). On Decem~
ber 8, 1961, the 1954 Convention entered into force and the Oil
Pollution Act, 1961, also became effeciive on that date.

9 Int'l Logal Mais. 1 (Jan. 1970). The Oil Pollution Act of 1961
was amended in 1966 to conform with the 1962 amendraents to the
1954 Convention. 33 U.B.C. 1001-1015 {1964).

0il 18 defined to include crude ofl, fuel oil, heavy diesel oil and
Iubricating oil, An oily mixture is a mixture which contains one
hundred paris or more of ol in one million parts of the mixture.
Also excepted are discharges of solid sediments and residues of
fuel ofil end. luhricating oil rosulting from purification or clarifi-
cation. Amendments adopted in 1968 by the IMCO Assembly
wonld delete thiz exeeptlon. Senate Ex. G., 91st Cong., 2d Besa,,
at 31 (1970).

21.

22,

23,

s
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the Convention. If satisfied that suflicient evi-
dence is available to warrant prosecution under
its law, the flag state shall institute proceedings
against the violator. Thus, if a ship registered
in Liberia discharges oil into a prohibited zone
off the coast of the United States, only Liberia
may take action against the ship for that offense.
The penalties imposed by a flag state for a dis-
charge in a prohibited zone shall not be less
than the penalty imposed by that state for a
discharge within its territorial sea.

The Convention reserves to the coastal state
the competence to deal with discharges in that
part of the prohibited zone constituting the
territorial sea of a party to the Convention
by stating that nothing in the Convention shall
derogate from the powers of any state party
“to tale measures within its jurisdiction in re-
spect of any matter to which the Convention
relates.” 2 The right of a coastal state to pro-
hibit discharges in its territorial sea was af-
firmed in the 1958 Convention on the Territorial
Sea and the Contiguous Zone which requires
foreign vessels exercising the right of innocent
passage to comply “with the laws and regula-
tions enacted by the coastal state in conformity
with these articles and other rules of interna-
tional law.” 25 The International Law Commis-
gion in their 1956 commentary to this section
listed “the protection of the waters of the coastal
State against pollution of any kind caused by
ships” as an example of the regulations with
whieh a foreign vessel must comply.” Clearly,
a coastal state may prohibit the discharge of

24, The ratification of the Convention by the United States was
subjeet to an understanding that “offenses in U.B. territorial
waters will continme to be punishahle under U.3. laws regardless
of the ship’s registry.” 107 Cong. Rec, 7418-17 (daily ed, May 15,
1061).
Article 17, 616 U.N.T.S, 2056 {1964).
It should be noted that in April 1970 the United States enacted
legislation establishing rules regarding mon-cesualty discharges
within the twelve-mile contiguous zome, Water Quality Improve-
ment Act of 1970, 84 Stat, 91, U.S. Code Cong. & Ad. News 539
(1970). Article 24 of the Convention on the Territorial Sea and
the Contiguous Zone allows a state “in a zome of the high seas
contiguous to its territorial seas” to exercise the control necessary
to “prevent infringement of its . . . sanitery regulations.” 15
U.8.T. 1606, 16123 (1964), And see S, Rep. No. 91-351, 91st Cong.,
18t Bess., at 66 (1969). The Convention specifically limits the
breadth of this contiguous zone to twelve miles from the coastline,
Bubsequent to enactment of the U.H. leglslation, Cenada, in a
claim mixed with sovereignity, nationalism and pollution contrel,
introduced legislation claiming competonce to exercise compre-
hensive control over all shipping in waters above the G0th parallel
of morth latitude seaward one hundred miles from the nearest
Canadian Iand. This legislation, ns introduced, is set forth in
9 Int'l Legal Mats, 643 (May 1970). It was subsequently enacted
with one minor amendment. The United States has vigoromsly
protested this legislation, stating that international law provides
ne basls for this unilateral extension of jurisdiction over vast
areas of the high seas, U.S. Depl. of Slate Press Release No. 121,
reproduced in 9 Ini'l Legal Mals. 605 (May 1970).
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oil by foreign ships within its territorial gea.*

As of May, 1970, forty countries, including the
major maritime countries, were parties to the
1954 Convention.”® Despite widespread accept-
ance of the Convention, difficulties in the en-
forcement of its provisions have rendered the
Convention less than effective, For example, the
vastness of the prohibited zone and its use for
transit by many ships make detection and proof
of violations a serious problem. Unless the of-
fending vessel is caught in the act of dis-
charging oil, it is very difficult to determine and
asgign responsibility for an observed slick, Fur-
ther, most discharges oceur under cover of dark-
ness rendering detection virtually impossible.?
Ag an example of the problem detection poses,
one need look only to the fact that the first prose-
cution of a British ship for violating |Great
Britain's 1956 legislation implementing the 1954
Convention occurred in August, 1969.%°

Even if a violator is detected, successful pros-
ecution poses an almogt insurmountable hurdle.
Because of the Convention’s definition of pro-
hibited oily mixtures, the prosecution must
prove that the discharge contained one hundred
parts or more of oil in one million parts of the
mixture. Actual photographs of ships dumping
oily wastes have not constituted sufficient evi-
dence. A bottle of liquid with other supporting
evidence has been required.®* Further diminish-
ing the Convention’s effectiveness is the lack of
uniform sanctions. Enforcement of violations
under the Convention is by the flag state. If
that state does not prescribe effective penalties
in its legislation and apply them, a vessel under
its flag, although cited for discharging oil in a
prohibited zone, would not be penalized.

In May, 1967, the Intergovernmental Mari-
time Consultative Organization (IMCO) ** in-
gtituted a complete review of the 1964 Conven-
tion. This review resulted in nine recommended
amendments to the Convention which were

27, 2 Y.B. Int'l L. Comm’n 278-74 (1956).

28, Senate Ex. G, 91t Cong,, 3d Sess. at T (1870).

26, Clingan & Springer 24-25.

30. Marine Pollution Bull, No, 14, at 22 (1969},

81, Repori of International Panel, III Panel Reporis of the Commis-
sion on Marine Science, Engineering and Resources VIII-BT
(1969). .
A convention estahlishing IMCO was concluded in 1948, but its
functioning was delayed until 1858 when sufficient ratification
was achieved to bring the convention into force. 1958 Yearbook
of the United Natlons 501 (1958), IMCO’s function is to provide
machinery for cooperation among governmenis in regulations
affecting international shipping and to encourage the adoption of
the “highest practicable standards in matters comcerning mari-
time safety and efficiency of navigation.” U.N. Maritime Confer-
eree, Final Acts and Related Documents Art. 1, at 29 (1948).




adopted in October, 1969.2* On May 20, 1970,
these amendments were transmitted by the
President of the United States to the Senate
for . its advice and consent.®* The principal
change resulting from these proposed amend-
ments is that prohibited zones are abolished
and all discharges of oil are prohibited, subject
to certain exceptions. Any discharge from a ship
(other than tankers) of oil or oily mixtures is
prohibited except when all the following con-
ditions are met: (1) the ship is proceeding
enroute; (2) the instantaneous rate of dis-
charge of oil content does not exceed sixty liters
per mile; (8) the oil content of the discharge
i3 less than one hundred parts per one million
parts of the mixture; and (4) the discharge is
made as far as practicable from land. As to
tankers, the firat two provisions are the same,
but the third provision limits the discharge of
oil on a ballagt veyage to 1/15,000 of the total
cargo-carrying capacity, and the fourth pro-
vision requires that the tanker be more than
fifty miles from the nearest land. However, there
is no prohibition of thedischarge of ballast
“from a cargo tank which, since, the cargo was

last carried therein, has been 80 cleaned that.

any effluent therefrom if it were discharged
from a stationary tanker into clean waters on
a clear day, would produce no visible traces of
oil on the surface of the water.” %

As to ships other than tankers, these amend-
ments could facilitate prosecution if sixty liters
per mile never results in a visible sheen.?* How-
ever, if such a discharge is visible, it will be as
difficult to prove that a discharge did exceed
sixty liters per mile as it is to prove that a dis-
charge contained one hundred parts or more
of cil per one million parts of the mixture. Pros-
ecution of polluting tankers should be facilitated

33. Letter submitting two conveniions end amendments releting
to pollution of the sea by oil from the Secretary of Btate to the
President, May 7, 1970, in Senatfe Ex. G, 91st Cong., 2d Sess,, at §
(1970},
Senate Ex. G, 91st Cong., 2d Besa., at 1 (1970}, On the same date
these amendments were transmitted to the Senate, the President
announced that since these amendments may not go inte offect
for some time he was instructing U.S. aothorities to bring the
provisions of these amendments into effect with respeet to
American vessels ns soon as lmplementing legislation further
amending the 0il Pollution Act of 1961 was adopted. The Presi-
dent alee announced that there would ho an increase in offshore
surveillance in the aress of highest apili potentisl. H.R, Doc. No.
91-840, #1st Cong., 2d Bess. (1070).
Id. at 31. This new article and the other elght amendments are
got forth in 9 Inl’l Legal Mats, 1-19 (Jan. 1970}, The 1960 Brus-
sels Conventlons on intervention on the high seas and liability
tor oil pollution d also are located in this publication,
In April, 1870, the U.8. Coast Guard conducied metered tests in
the Gulf of Mexico of variows types of oil to determine thefr
" charncteristics at sixty liters per mile, The test results are under
evaluation. (Informal discussion with Coast Guard officials,)

84.

35,

a6,
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since any vigible discharge of oil within fifty
miles of a coast is prohibited. The amendments
will not solve the problems of detecting unlawful
discharges or assigning responsibilities for an
observed slick. Nor will the amendments insure
the application of uniform sanctions.

2. Casualty Discharges

Discharges resulting from damage to a ship,
which are exempted from the 1954 Convention,
came under intensive study after the spectacu-
lar Torrey Canyon incident. Canada, in 1969,
and the United States, in 1970, enacted legisla-
tion authorizing immediate governmental inter-
vention when a maritime casualty in the
territorial sea poses a pollution hazard to its
territory by actual or threatened discharge of
large quantities of 0il.>” This right to intervene
encompasses not only the right to remove the
ship or its cargo, but algo the right to destroy
either. In view of the unsatisfactory results
achieved by the British in their attempts to
prevent pollution by bombing the Torrey Con-
yon thus insuring the release of all oil, it would
appear that destruction of a stricken vessel
would be advisable only in the rarest of
circumstances,

The Torrey Canyon incident also stirred
IMCO to undertake a major study of the prob-
lems posed by a massive apill. The Torrey Can-
yon went aground ten miles from the nearest
territory of Great Britain, outside of Britain’s
three mile territorial sea.® Oil released by the
stranded vessel not only affected the Cornish
coast fifteen miles away; but also the French
coast of Britanny over one hundred and ten miles
from the casualty.*® Since a massive spill on the
high seas may affect significantly the territorial
sea and territory of the coastal state, the IMCO
Legal Committee drafted a convention dealing
with the right of the coastal state to intervene
on the high seas when a tanker accident threat-
ened that state.*® Ag a result of IMCOQ’s activi-
ties, the International Legal Conference on Ma-
rine Pollution Damage convened in Brussels on
November 10, 1969, with fifty-four countries

87. 17 & 18 Eliz. 2, c. 58, § 24 (1068) ; B4 Stat. 21, U.8, Code Cong. &
Ad. News 539 (1870).

The Times (London), March 2%, 1967, at 1, col. 1, quoted in
Utton, Proteciive Measures and the Torrey Canyon, # B.C, Ind. &
Com. L. Rev, 618, 619, n.41 (1068).

Cowan, Ol and Water: The Torrey Canyon Disaster 162 {1968),
Bome Torrey Canyon oil iraveled as far as two hundred and
seventy-flye miles before polluting the beaches at Normandy.
Bweeny, 04l Pollulion of the Oceans, 37 Fordham L. Rev. 155, 158
(1968). ’

Report of the U.H. Delegation to the International Legal Con-
ference on Marine Pollution Dameage, Bruossels, Belgium, Nov.
10-29, 1969 in Senate Ex. G., 91st Cong., 2d Bess., at 8687 (1070).

a8.

9.

40.
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represented. This conference produced the In-
ternational Convention Relating to Intervention
on the High Seas in Cases of il Pollution Casu-
alties, hereafter referred to as the Intervention
Convention,** which was signed by eighteen
countries.*? The United States signed the Con-
vention and has taken steps toward ratification.®

The Intervention Convention provides that,
following a maritime casualty, a state may take
such measures on the high seas as may be nec-
essary to prevent, mitigate or eliminate “grave
and imminent danger to their coastline or re-
lated interests” from pollution or the threat of
pollution of the sea by oil. A maritime casualty
iz defined ar a collision of ships, stranding or
other incident of navigation or other occurrence
resulting in material damage or imminent threat
of material damage to a ship or cargo. Related
interests which may be protected in addition to
the coastline include (1) maritime coastal, port
or estuarine activities, including fishing, which
constitute an essential means of livelihood of
the persons concerned; (2) tourist attractions
of the area concerned ; and (3) the health of the
population and the well-being of the area con-
cerned, including conservation of living marine
resources and of wildlife, The right to intervene
against a maritime casualty on the high seas
does not extend to warships or government ships
on noncommerecial service,

Prior to taking any action, a coastal state
must consult with interested states, particularly
the flag state. Furthermore, the coastal state
should notify any person, physical or corporate,
who reasonably can be expected to be affected
by those measures. However, in cases of extreme
emergency, the coastal state may take the action
rendered necessary by the situation without
prior notification or consultation. '

Any measures taken by the coastal state must
be proportionate to the damage, actual orx
threatened. To determine whether the measures
are proportionate to the damage, account will
be taken of (1) the extent and probability of

41, This Conference also produced the International Conventlon on
Civil Liability for Qil Pollution Damage, discussed infra, Both
Conventlons are sef forth in 64 AJIL, 471 and 481 (1970)
and in 9 Int'l Legal Mats, 26 and 48 (Jan. 1070).

42. Belgium, Cameroon, Republic of China, West Germany, France,
Ghena, Guatemala, Teeland, Italy, Ivery Coast, Malagasy Repub-
lic, Monaco,. Poland, Portugal, Switzerland, United Kingdom,
United States and Yugoslavin zigned both the Imtervention and
Linbility Conventions. Indonesia slgned only the Liability Con-
veniion and Kores signed only the Intervemtion Convention. 9
Int'l Legal Mate. 20-21 (Jan. 1970}).

43, On May 20, 1970, the Convention was submitted to the Senate
for ita advice and consent to ratification, Sengle Ex, G, 91st Cong.,
2d. Sess,, at 1 (1870).
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imminent damage if those measures are not
taken; (2) the likelihood of those measures
being effective; and (3) the extent of damage
which may be caused by such measures. A
coastal state taking actions in contravention of
the Convention causing damage to others shall
pay compensation to the extent of the damage
caused by measures which exceed those reason-
ably necessary. In the event of disagreement as
to whether compensation is due or as to the
amount thereof, the dispute shall be submitted
to conciliation or, if necessary, to arbitration
upon the request of any interested party. The
failure of a claimant to exhaust remedies under
the domestic law of an intervening coastal state
shall not entitle that state to refuse concilia-
tion and arbitration.

A coastal state, therefore, can prevent threat-
ened pollution or abate further pollution from
a maritime casualty by intervening in its terri-
torial sea or, after this Convention enters into
force, on the high seas. The view has been ex-
pressed that the Intervention Convention codi-
fies existing international law.*¢ Under this view,
a threatened coastal state already has the right
to intervene against a maritime casualty on the
high seas.

C. COMPENSATION

Obtaining compensation for pollution damage
from an offending vessel can be extremely dif-
ficult, If the only asset owned by the polluter is
the now valueless ship lying on the bottom of
the sea, or, if the foreign owner of a polluting
vessel has no assets in the coastal state, effective
application of coastal state liability laws may be
impogsible, Britain and France were fortunate
that the Bermuda corporation which owned the
Torrey Canyon also owned two other tankers.
Although neither tanker put into British or
French territory, thus precluding application of
their liability laws, both countries were able
to utilize the laws of foreign countries to levy
claims totaling $16.08 million against the own-
ers.®® Subsequent negotiations between the own-
ers and officials of both countries led to settle-
ment of their claims for $7.2 million.*® It is
doubtful that negotiations would have achigved

44, Mendeolsohn, Maritime Liability for OI Pollutlon—Domestic and
International Law, 38 Geo. Wash, %. Rev, 1, 28 (1968).

45. Britain attached one of the sister ships in Singapore, After post-
ing a bond, it was released and suhsequently at{nched by France
while in Amsterdam. Cowan, O and Water: T 'q,i’orray Canyon
Disastor 193-208 (1968). :

44, ¢ In?!l Legal Mats. 638-35 (May 1870).




even this level of success if the Bermuda cor-
poration had owned no ship other than the
Torrey Canyon.

The IMCO study initiated after the Torrey
Canyon incident considered, in addition to in-
tervention, the liability of a polluting vessel for
damages. The resulting International Conven-
tion on Civil Liability for 0il Pollution Damage,
hereafter referred to as the Liability Conven-
tion, was signed by eighteen states at the 1969
Brussels Conference.”” Canada, which cast the
only vote against the proposed convention, did
not sign it. The United States, which was a sig-
natory, has initiated steps leading to ratifica-
tion.s®

The Convention deals only with the liability ‘

of ships carrying oil in bulk as cargo (tankers).
It provides that the owner of g tanker is liable
for any pollution damage caused by oil which has
escaped or been discharged from the ship sub-
ject to three narrow exceptions.® Exempted
from the Convention are discharges from war-
ships and other public vessels not on commercial
service, Liability for pollution damage under the
Convention includes not only the costs of pre-
ventive measures, but also whatever further
damage such preventive measures may cause. It
also extends to private claims and to claims by
governments, Compensable damages under the
Convention are limited to pollution damage
caused on the territory or territorial sea of a
coastal state.

A fanker owner is entitled to limit his liability
for any one incident to an aggregate amount of
one hundred and thirty-four dollars for each
ton of the ship’s tonnage, not to exceed fourteen
million dollars,®® except there is no limitation on

47. Supra note 40, .

48. On May 20, 1970 the Liahility Convention and that relating to
intervention were submitted hy the President to the U.H. Senate
for its advice and consent, Senate Ex. G, %1st Cong., 2d Bess.,
at 1 (1970). Because of conflicts between the Liahility Convention
end the Water Quelity Improvement Act, hearings have been
conducted on the Convention by the Senate Public Works Sub-
committee on Alr and Wator Pollution, B.N.4. Environment
Reporier, Current Developmenta 808 (1070).

49, If the owner can prove the damage (1) resulted from an act of
war or an act of God; (2) was wholly cansed by the act or
omission done with intent to cause damege by e third party; or
(3) was wholly caused by the negligent or wrongful act of any
government or other authority respomsible for the maintenance
of navigational aids in the exercise of that function, then he is
not liable under the Convention,

§0. To meot objectlons by some delegations that these limits might
net be sufficlené*to provide full and sdequate compensation for
pollution damaye, a resoluilon was adoptod directing IMCOQ to

" study the idea of an international fund and to convene, not Iater
than 1971, o conference for conslderation of the fund proposal.
The international fund would be constituted by & levy on the
carriage of oil and would he avallahle to compensate vietims for
any damage suffered boyond the limits of the ship’s liability.
Senute Bx. @, 01st Cong., 2d Sess., at 36, 4446 (1970),

liability when the incident occurred as the re-
sult of the actual knowledge or fault of the
owner. To avail himself of the benefit of this
limitation, the tanker owmner must constitute
a fund for the fotal amount of his liability with
the authorities of the state in which pollution
damage to the territory or territorial sea has oc-
curred. If the fund has been properly consti-
tuted, no person claiming pollution damage is en-
titled to levy against any other assets of the
owner in respect to the claim, and authorities
of the coastal state must order the releage of
any ship or property of the owner which has
been arrested or any security which has been
deposited. No claim for compensation for pollu-
tion damage against the owner is allowed except
in accordance with the Convention.

To insure that the owner of a vessel subject
to the Convention has adequate assets to meet his
potential liability, the Convention requires the
owner of a ghip carrying more than two thou-
sand tons of oil in bulk as cargo to maintain in-
surance or other financial security in an amount
equal to the limit of his liability. Any claim for
pollution damage may be brought directly
against the person providing financial security
for the owner’s liability. The person providing
financial responsibility is entitled to constitute
a fund under the same conditions and with the
same effects as if constituted by the owner. Thus,
assets would be available to a coastal state which
has suffered pollution damage, even though the
polluting vessel may now lie valueless on the
bottom.

To enforce the required financial responsi-
bility, no state shall permit any ship under
its flag which is required to maintain financial
liability to trade unless a certificate has been
issued by the state attesting that the requisite
financial responsibility has been established.
Further, each state must ensure that all ships,
wherever registered, carrying over two thou-
sand tons of oil in bulk as cargo are insured
or covered by other security before allowing
them to enter or leave either a port in its terri-
tory or an offshore terminal in its territorial
sea.

CONCLUSION

If all major maritime nations were parties
to the 1954 Convention and to the two 1969
Conventions, significant protection of the in-
terests of coastal states would result. The 1954
Convention with the 1962 and 1969 amend-
ments, if vigorously enforced by all parties,
would deter many non-casualty discharges of oil.
The problem of detecting such discharges would
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remain as the major deficiency in the protec-
tion of the marine environment from this form
of oil pollution. As to casualty discharges, the
Intervention Convention would allow the coastal
state to take remedial measures against a ship
when threatened with pollution from a maritime
casualty. The Liability Convention ensures that
the coastal state will be compensated for pollu-
tion damage by establishing the vessel's liability
for damages and by requiring financial respon-
gibility to meet that liability. Advancement
toward the goal of preventing maritime casual-
ties may result from the requirement of finan-
cial responsibility as shipowners guard against
pollution in order to obtain reduced premiums
for their insurance. S

Although the existing regime for the control
of marine pollution from ships may provide
adequate protection of coastal interests, further
controls may be required if oil pollution is
found to be significantly harmful to the general
marine environment. These controls would en-
visage prevention of all discharges of oil into
the ocean, not just those discharges which can
affect adversely the coastal state. Attainment of
this total prohibition on discharges would re-
quire international standards on construction
and operation of vessels to preclude non-casualty
discharges. Prevention of casualty discharges
will require numerous international standards
designed to prevent the occurrence of maritime
casualties. These standards would be technical
in nature and would require continuing revision
as technology advances. IMCO, which recently
has demonstrated a greater willingness to cope

with the problems of marine pollution, has the

technical expertise and the practical knowledge
to promulgate effective and realistic standards.
The 1978 IMCO Conference, preceded by ac-
celerated study of the effect of oil pollution and
of the best techniques to avoid discharges of oil,
would appear best equipped to deal with the
problem of pollution of the sea by oil from ships.

Pollution of the marine environment from
seabed activities is similar in nature to pollu-
tion from ships. The major pollutant from such
activities is oil, which has its most dramatic
impact on the coast. The present regime for con-
trol of pollution from seabed activities leaves to
the coastal state the determination of standards
and the means of their enforcement. If one
agsumes that oil will be the only significant
source of pollution from seabed activities, or if
one assumes that such pollution damages only
the adjacent coastal state, the present regime
may be viewed as adequate. If, however, either
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of these premises is invalid, promulgation of
international standards and establishment of
methods of enforcement may be necessary. The
United States response to the Secretary-Gen-
eral’s survey of member views on the desira-
bility of convening a conference on the law of
the sea ™ expressed the view that such a con-
ference should include the establishment of an
international regime for exploitation of the sea-
bed beyond the limits of national jurisdietion.s
The regime to be established for the seabed
beyond national jurisdietion might include ade-
quate standards and controls for dealing with
seabed pollution. The controls thus established
should also be useful for controlling pollution
from seabed activities conducted in areas within
national jurisdiction.

Land-based polluting activities can create an
adverse impact upon uses of the sea by other
states and, therefore, may justifiably be consid-
ered an appropriate subject of infernational at-
tention. However, these poliuting activities are
conceptually unrelated to the law of the sea.
The impending Conference on the Problems of
Human Environment to be held in Stockholm
in 1972 could appropriately fashion principles
to deal with this difficult problem,

Rational decision on the rules to be designed
to protect the marine environment requires a
gound basgis in fact. For example, if no other
nation ig affected adversely by pollution from
seabed activities conducted solely on the U.S.
continental ghelf, it would be unnécessary to at-
tempt formulation of an internatiofial regime for
control of such pollution. However, if scientific
gtudy supports the conclusion that this pollution
adversely affects the total marine environment,
it makes little sense to leave the formulation of
standards for control of seabed pollution solely
to the adjacent coastal state. The Rome Con-
ference of the Food.and Agricultural Organiza-
tion on the effects of ‘marine pollution on living
organigms, held in December 1970, is an example
of the type of activity which can lead to ac-
quisition of knowledge upon which can be
erected a viable regime for the international
control of marine pellution. ’

51. This survey was conducted pursuant to Geueral Assemhly Reso-
Iution 2574 A (XXIV) of 15 December 1969.

9 Int'l Legal Mats, 938 (July 1970). The U.S, response addresses
the issue of protection of the marine environment as follows:
“The.prohlem - of protecting the ocean environ'!nnt arlzges in the
context of many issmes, and should be carefully examined in
connection with each issue, At the sames time, the Unlied Nations
and its specialized agencies might proceed with ‘their work in
this- fleld, certain aspecta of which could be moro appropriately
deslt with separately, from the more general-problems of the law
of the sea.” Id. at 880, o '

52,
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