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72 INTERPRETER RELBASES

district director or chief Border Patrol agent may lasue
a final administrative order of deportation in sccord
with new INA § 242A(D). .

The final rule requires the Service to perform
certain functions to afford the alien precedursl
protection during the administrative process. Namely,
the INS must ensure that: (1) an alien is given
reasonable notice of the charges of deporubility on
new Form 1-851, the “notice of intent to issue a final
administrative deportation order”; (2) the charge of
deportability is supported by clear, convincing and
unequivocal evidence and & record is maintained for
judicial review; (3) the alien has the opportunity to be
represented by counsel in the deportation proceedings,
at no expense to the govarnment; (4) the alien has a
reasonable opportunity to inspect the evidence and
rcbut the charges within 10 days, with an extension
granted by the district director or chief patro! agent for
good cause; and (5) the final order of deportation is not
entered by the same person who issues the charges. In
addition, the Attorney CGeneral must wait 30 days
before executing an order of deportation, to give the
alien the chance to apply for judicial review.

The rule alac provides that if the Service
determincs that an alien’s response to the charges
presents a prirna facie claim of statutory eligibility for
relief, the deciding Service officer must tarminate
procecdings under the administrative deportation
provisions and, where appropriate, must issue an order
1o show cause initiating procesdings under INA
§ 242(b).

The new rule allows an alien to seck judicisl
review of the administrative deportation order, but
limits that review to challenging whether the aliea: (1)
is in fact the alien described in the deportation order;
(2) is in fact covered by the new deportation
procedures; (3) has been convicted of an aggravated
felony, and that conviction has become final; and (4)
was afforded the protections and procedures described
above.

The regulation also provides that the district
director or chief patrol agent will detarmine the alien's
custody status during the administrative deportation
process, pursuant to INA §242. An IJ is not
authorized to consider (or redeiermina) custody issues
under the rule. The alien may scek review of the bond
determination in habeas corpus proceedings before the
district court,

August 28, 1995

The final rule incorporates some minor changes
based on the comments that the Service received in
response 10 its March propossd rule, and differs from
the Intter in scversl respects, Specifically, the final
rule required the Service to provide the alien with a list
of free logal aid services in conjunction with its notice
of intent to issue a fina! administrative deportation
order. In addition, the INS must cither provide the
alien a written translation of the notice of intent, or
explain the contents of the notice in the alien’s native
language or in a language the alien understands.

The final rule also amends 8 CFR § 299.1 by
adding the entrics for Forms I-851 (notice of intent to
issue a final administrative deportation order) and
[-851A (flna! administrative deportation order) to the
listing of forms, 1o ensure that Service personnel and
the public are awars of these new forms and their
edition dates. The final rule also makes non-
substantive changes to clarify the provisions of the

proposed rule.

A bill passed by the House of Represantatives
early this yesr modified the Crime Bill's provisions
substantially, and, if passed by the Senate, would
further extend the reach of the new administrative
deportation procedures. The Senate has not yet taken
action on the bill.!

For more on the adminisirative deportation
procedures, sce Rosenberg, “Administrative
Deportation Proceedings: Accomplishment or
Abomination?,” 72 Interpreter Relcases 721 (May 25,
1995). Q

3, gllnton Administration to _Admit_$0,000
efugees 0 1996

In 72 Interpreter Releases 1051 (Aug. 7, 1995),
we discusted bricfly the Clinton administration’s
refuges admission proposals for fiscal year (FY) 1996.
As we noted in that report, the administration plans to
admit about 90,000 refugees in FY 1996—an 18
percent reduction from the current year's ceiling of
110,000.2 Much of the reduction will result from &
decline in the admissions numbers for the East Asia
region,

1 Ses 72 Interpreter Releases 275 (Feb. 27, 1995);
199 (Feb. 6, 1993).

2 For last year's refugee allocations, see 71
Interpreter Releases 1417 (Oct. 24, 1994).
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The August 1 hearing during which the
administration presented its proposals was the first
step in the annual refagee consultation process for FY
1996. Testifying st the hearing wore Under-Secretary
of Suats Peter Tamnoff, and Phyllis B. Ouakley,
Assistant Secretary of Stats for the Bureau of
Populstion, Refugees and Migration. In addition to
the refuges numbers for FY 1996, the pane]l members
dlscussed a broad range of refugee issues.

The proposed $0,000 total admissions for FY
1996, which begins on October 1, 1995, are divided
into the following regional allocations: Africa
(7.000); Bast Asia (25,000)1; the former Soviet Union
and Eastern Burope (435,000); Latin America and the
Caribbean (6,000); and the Near East and South Asia
(4,000). There is also an unallocated reserve of 3,000
numbers that the President may target for needy
regions throughout FY 1996.

For FY 1996, certain persons are to be treated as
refugees of “special humanitarian concern™ o the U.S.
if they otherwise qualify for admission and even
though they are still in their countrics of nationality.
These include nationals of Cuba, Victnam, and the
former Soviet Union.

The allocations are discussed in mors detail
below, with information taken from a 36-page report
submisted by the Clinton sdministration to Congress.

Africa. The 7,000 refuges numbers for Africa are
the same as last year. The administration’s report
notes that while this figure represcnis about 2,000
more Africans than the U.S, anticipates will be
admitted in FY 19935, it is expected that by next year,
United Nations High Commissioner for Refugees
(UNHCR) protection officers will be more aware of
U.S. resettlement as an option in resolving protection
problems for small groups, and that there will be more
referrals of small groups in countries not usually
included in the U.S. refuges admissions program.

The administration’s report cstimates that there
are spproximately six mitlion refugoes in sub-Saharan
Africa—about one quarter of the world’s refugee
population. In FY 1995, the African refuges
landscape continued to be dominated by refugees in the
“Great Lakes Region"—Rwanda, Burundi, Tanzanin,

1 ‘This figure includes Amerasians and thelr family
members who enter a8 immigrants under a special
statutory provision but receive the same bensfits
as refugees.

August 28, 1993

and Zaire. In addition, the rcport notes, continued
unrest in Liberia bas uprooted nearly two million
Liberians, some 800,000 of whom are refugees. The
list of “designated natiopalitiea™ for Africa for FY
1996 includes Somalis, Sudanese, Liberians,
Burundis, Rwandans, and Zairians.

East Asla. As in past years, the Clinton
administration plans to combine the FY 1996 ceilings
for first asylum and the orderly departure program
(ODP) into a single Bast Asian ceiling of 23,000
This figure represents nearly a 40 percent decrease in
refuges numbers from last year's ceiling, & result of
the continuing phase-out of several massive refuges
programs that were catablished in the wake of the
Vietnam War,

The designated nationalitics for FY 1996 include
Vietnamese, Burmese and Lao. Priority this year will
continue to be given to mesting the resettlement
commitmeats of the U.S. under the Comprehensive
Plan of Action (CPA) for Indochinese refugees. First
asylum refuges admissions are not expected o exceed
3,000, and would consist almost entirely of Hmong
and Burmese from camps in Thailand.

Ph%l!il Coven, Director of the INS' Office of

International Alfsirs, offered written testimony in
which she discussed passage by the
Representatives of & recen

itect U.S. ment of screcnsd-out Victnamese

from first uz U couniries. e noted the
admInieiration's concern that this provision
undermines the CPA, ought be resis y concerned
Asian governments, and could encourage those in
refugee camps in the region to continuc to resist

repatriation, perhaps even spurring additiona) boat
departures from Vietnam.2

ouse of

2 The House of Representatives approved H.R.
1561—a bill to consolidate the foreign affairs
agencics of the U.S. and authorize appropristions
for the et of State and related agencies—
on June 8, 1995. See 141 Cong. Rec. HS734

(dally ed. June 8, 1995). An lmcndme!ﬁ o HR.
&gll‘tpomomd by Rep. Christopher H. Smith
J.) would t resettlemont 1n the U.g. of
refugees from Vietnam, o
hav P ong Kong, Thailand,
er

Indon ppines.
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At the same time, Ms,_Cgven's testimony notes,
the administration is sengitive 1o ¢
may D¢ screened-out saylum scokers of special
humanifarfan concem to 5. For this reason, the

USs. is discuuinﬁ with its CPA partners g plgn to
i, 1
proyide o es for resettiement interviews
return to tEose ™ the camps Who & to re
¢ir_homes volun — Mr. Tarncll also discussed
il pim. calling 1t an effort to accelerate voluntary
repatriation from first asylum camps in Southeast
Asia and ensure the successful conclusion of the CPA.

According to the administration’s report, 8 CPA
steering committee meeting held last March reaffirmed

December 1993 (carl 1996 for Hong Kong) as a
target dats for the completion of processing lor direct

rese refugees and gﬁ'gof

existing first asylum camps in the region.
R

Latin_American and the Caribhean. Cubans are
the only designated nationality for this region in FY
1996, with a ceiling of 6,000 refugee admissions.
This figure is 2,000 less than the 8,000 numbers
allocated for FY 19935,

The administration’s report notes that the in-
country processing program in Hait was ended in
carly spring 1995, with the restoration of the
democratically elected government of President Jean-
Bertrand Aristide. M, Coven cited the successful
completion of the resctilement program, through
which nearly 6,000 Haitians were rasettled in the U.S.

Virtually all of the 6,000 Cuban admissions will
be approved via in-country refugoe processing in
Havana, in accordance with the U.S.-Cuba bilateral
migration agreement of September 1994, which
provides for the approval of at least 20,000 Cubans
annually for legal admission 1o the usl

Ms. Coven's testimony noted that thus far,
Cuban processing is “on track,” sdding that INS
officers in Havana have approved more than 8,000

the amendment, no U.S. funds ¢ould be used to
return any of the Tmately SU,000 refugecs

Xima X

to m%‘%

opportunity to !o esewﬁe;ﬁ an

% V. . ashingion Post, July 6,
5. at A7, col. 1.

1 See 71 Interpreter Releases 1213, 1236 (Sept. 12,
1994).

refugees, over 5,800 of whom have already traveled to
the U.S. or are now ready to travel.2

The Near East and South Asia. The FY 1996
refuges ceiling for the Near Bast and South Asia is
4,000, down from the FY 1995 ceiling of 5,000. The
designated nationalities for this year are Iranians and
Iragis. The UNHCR estimates that nine million
refugees and displaced persons reside in the region,
some 22,500 of whom are deemed to be in need of
third-country resettlement. This includes aboul
17,000 Iraqis in the Rafha refugee camp in Saudi
Antbia.

Pormer Soviet Unijon and Eastern Europe. The
combined ceiling for the former Soviet Union and
Eastern Burope for FY 1996 is 45,000, down 3,000
from the FY 1995 ceiling of 48,000. The FY 1996
admissions are expected to consist of approximately
30,000 persons from the former Soviet Union and as
many as 15,000 Bosnians and other East Europeans.

The admisslon numbers for the former Soviet
Union will continue to be used primarily by the
groups identified in the Lautenberg Amendment?
{Jews, Evangelical Christians, Ukrainian Catholics
and Ukrainlan Orthodox). Currently, about 50,000
refugee applicants meet Lthe Soviet program’s
eligibility requirements and are awaiting further
processing.

The sdministration’s report nates that “if events
require that we consider additional U.S. resetdement of
Bosnians, we will consult with Congress on use of
the unallocated reserve, other reallocations or further

measures to respond appropriately.”

Almost 750,000 refugees from Bosnit and other
parts of the former Yugoslavia have fled that area in
the past four yoars, with the vast majority resettling in
Western Burope. Germany alone has sheltered at least
350,000 refugees.* That burden has prompted
Germany to call on other countries to resettle more

2 The Clinton administration recently ansounced
that as of August 15, it had fulfilled its first-year
commitment under the September 1994 Migration
Accord by granting the required 20,000 entry
vines. Ses Washington Post, Aug. 22, 1995, at
A9, col. 1,

3 See 70 Interpreter Releases 527 (Apr. 19, 1993);
67 Interpreter Relosses 18 (Jan. 22, 1990); 66
Interpreter Roleases 1318 (Dex. 4, 1989).

4 Washington Port, Aug. 9, 1995, at Al6, col. 1.
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refugees. As of March 1998, the U.S. had ressttled or
granted asylum to 12,820 refugees from the former
Yugosiavia.l

The
administration’s report to Congress also notes that
spproximately 80 percent of the world's refugees are
women and young children, and states that the
“U.S...recognizes the special needs of these
vulnerable groups. particularly in the areas of
protection and assistance.” The report reiterates the
administration’s support of, among other things, the
assigning of female officers to positions whers they
can have a positive impact on the protection and well-
being of women and children refugees.

Rescitlement jssuss. Lavinia Limon, Director of
the Office of Refugee Resettlement (ORR) at the
Department of Health and Human Services, presented
written testimony in which she stressed that flexibility
remains the key to effective refugee reseitlement. She
stated that during the past two years, the agency has
taken significant steps to ensure its continued ability
to meet the programmatic needs of refugees, holding
exiensive discussions with state and local govemment
officials, voluntary agencies, and others, and fostering
the formation of partnerships “among all the partners
in resetement.”

As an example of one such succesaful partnership,
Ms. Limon noted that the ORR has been working
with the Centers for Disease Control and various
states in developing a national health screening
protocol. The protocol secks 10 ensure that refugees
receive proper assessment and treatment when they
arrive in the U.S., and that any health-related condition
that would adversely affect s refugee's offective
resettiement is addressed.

Ms. Limon also stated that increased demand for
refugee services has made it necessary to sharpen the
program's priorities. For example, she said, the
agency has lcarned from experience that the greatest
impact that such services can have on a refugee’s
social adjustment and economic well-being occurs
during & refugee’s initial years in the US. Asa
result, beginning in October, refugee services
cligibility will be limited 1o a refugee’s first five years
in the U.8.2

2 See 72 Interpreter Releases 1021 (July 31, 1995).
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The Clinton administration has requested slightly
over $414 million for domeatic refugoc ressttiemont
for FY 1996, Q

4. General Counsel Discusses “Trade and
Commercs” for Expedited Naturslization

The INS' General Counsel has held that the
phrase “trade and commerce” in the expedited
naturalization provisions of INA § 319(b) should be
construed broadly 1o cover trade in services or
technology. In a February 23, 1993 opinion, then-
General Counsel Grover Joseph Rees held that s broad
interprotation was consistent with Congressional
intent.d

The legal opinion was issued in response to a
request from the INS' Office of Adjudications. The
opinion is reproduced in Appendix Tl

The legal opinion was generated in responss o 8
specific case cancerning an alien spouse of s US.
citizen who wished to depart from the U.S. with her
husband, who was (0 relocate to the United Kingdom
10 engage in the acquisition of licenss rights to
musical compositions. While abroad, the U.S. citizen
was 10 be employed for the British sister company of
his U.S. company.

The legal opinion began with a review of the
statute, regulations and caselaw. The immigration
laws nommally require that 8n alicn be & permanent
resident for five years before he or she can naturalize,
and that the alien meet certain physical presence
requiremeats. INA § 319(b) provides an exemplion
from this requirement for spouses of U.S. citizens.
Under that section, certain spouses of citizens
regularly employed abroad who wish to be naturalized
may be exempted from residence end physical presence
requirements.

Section 319(b) provides in pertinent part that any
person whose spouse is a U.S. citizen in the
cmployment of an American firm or corporation
engaged In whols or in part in “the development of
foreign trade and commerce” of the US. or a
subsidiary thereof, and who, in good faith, declares
before the Attorney General an intent to take up
residence .within the U.S. immedistoly upon the

3 This legal opinion was recently obtained by
Ioterpreter Relcasos. Despite the age of the
opinion, we deem it worthwhile to publish
because of the issues it presents.
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