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THE QUESTION OF A FORMAL DECLARATION OF WAR 
IN VIETNAM: State Department Position Paper, Dated 
November 19, 1965' 

The question has been raised whether it would be desirable for (he 
President to seek a f0l1nal declaration of ,,-ar against Korth Viet­
nam. This question should he considered with respect to both inter­
national and domestic considerations. 

J::\TERXATlOX.\L COX.-::IIlEH.\TlOXS 

From the international standpoint it seems unilesiralJle to l'E'ql1cst 
a declaration of war for the following reasons: 

1. The policy of the United States in Vietnam is to assist the 
Government of the Republic of Vietnam, at the latteT~s request, in 
thwarting an armed aggression from North Vietnam and to flr]}ic,-e 

a workable settlement of the dispHte among' the pl'in('ipal pal'til's 
iuyol\red. This policy is pnrslled with limited aims, seeking to end 
the aggression against South Yietnnm without threatening- the 
destrnction of North Vietnam, allowing- a miscalculation by the 
f'Hemy as to Ollr intentions, or 11l1m'c{-'ssal'ily pnlal'ging the s('()pe o[ 
the confliet. The Fnited States helip\'ps that tlIf' stt'llggle lllllst be ,,,oIl 
prillillrily in Sonth Yietnalll and is in that cOlltext a df'ft'llsin' mili­
taryefIort. 

2. To declare Wllr would add H lie\\' p~y('h()l()gi('ni P]('lllPllt to tlip 
international situat.ion sinee in this rent Ill''' declarations of war 1mye 
('Oil1€' to imply dpdication to the total destruetion of the Plwmy. It 
would increase the danger of lIlisunderstanding of OUl' tnH' ohj{'('­
ti n's in the conflict hv the \'tuioHs Comnlllllist. stnt{'s, nn(l inel't'as{' 
the chances of their e~panded inYoh'enlPllt. in it. Sneh a <1f'c.lal'atioll 
\yonld question the sill(,Pl'ity of the President's clnims cOllcerning his 
df'sirf' for a peaceful settlement allowing the \,:1,1'ious nations o[ the 
area, il1clmling XOl'th Yip-tnum, to li,'e tog-f'tller ill f'('OIlOIHie ('OO}lf'1';1-
tion. and his l'Pitpl'ation that we do not thl'eatC'll the (lXif'tf'llCf' o[ 
KOl't h Viet nalll. 

;\. On balanC'P, a de('laratioll of wal'-which would 1H' tllf' first and 
only ~ill('e the signing of the rnited Xations Charter-would si~ni f­
icant1v reduce the flexibilit.y of the (illitf'd States to spek a sollltion 
lurlOng' pxtl'eme1y complf'x 'fadol's and red lice Olll' achel'sary's own 
l'N\~oned approHeh to a solution, when F.S. poliey from the hegin­
ning has attpmpted to ~noid ('losing oft' any possible ayellU{' of l'PSO­
Intioll nnd to make the XOl'tl! YiE'tnalllt'~e more l'ntllPl' t11an It'ss 
rational in the situation. 

-I, There i~ nothing in mOdl'l'll international law which 1'('qllil'C's n 
statf' to elf'clare war be[ol'e (-'ng'aging in hostilities against anotllPr 
state: nor would a fOl'llInl deelai'utiOll of war impose allY ohligations 
011 an f'Hem\' h\' which he- would not otht'l'wise hp hOlllld. 

r). Absl'll('e ;d a formal declaration of ,,,a l' is not. a factor which 
makes an intpl'nntional 11:-'0 of for4'p unltn"ful. Thf' onh n'!<'nlllt 
legal qm·stion is whether tllP liSP of fol'(,p is jllstifif'(l. E;alllplps of 
hostilitips \JPgllll ,,,ithollt priot' d('clarations of \yar abound in l'f'Cf'nt 
histor,\-, TIle fighting ill KOl'PH from H);j() to In,~);l, tll<1t in Indochina 
from IH-!j tn 10;1-1. thnt ill and ftl'ollll(l tlle :-;ll<'Z Canal in HHj(i. am1 
that in Wf'~t ]\P\" nninf'H between tll(' Dutch and In<lOlH'sians 111 til(' 
f:'pring and ~ltmlll(ll' of HI(;~ all took plaC(' withollt lWllf'f-it of dpclnl'a­
hans of '''H1', "~e are not aware that tll(> ah:"wnc(' of declal'fttions of 
-war in thf'sf' ('il~('~ ha:-; 11('('1) allt'g'C'(l tn ('ollstitute a yiolatioll of intt'l'­
JltJtionallaw, 

1 Prf'pnred by the DeIlllrlm('nt of State at the rt'qllf';>t of Ole eOnlmltlt't'. 



(i. The lpg-a I l'tl/e~ oj' illh'matiollal law cO]H'el'llillO' the cOlldll('t of 
lll'lllf'd ('onfiicts appl,\' to all lll'lIlPc1 confiids witho~t rf'gal'd to the 
11l'P~t'I}('P ol',llhst'll('e of (l(>('/al'ntiolls of war. All that is'l'equired is 
Hl'lIWd ('onfhct behH'ell two or mOl'e lnt(,l'national ('ntities. The 1!)-U1 
(i-(,I1(,I")\ ('t)11\'enti?l1s for til(' Pl'otection oj' 'Yar Yidims 'H'l'P speeifi­
('ally IHadp applH'ahle to allY ":ll'llwd ('ollfii('t of all intcl'natiOlIaI 
('ltal';\{'~eT", lwtwt'pn two or mo~'e of the partil't;. The rnl('t; of war 
pmhod]ecllll tIl<' lIagne ('oll\'pntlOns iOl'llllliatf'd in the ('arh years of 
~his ('(·n.tllt'Y are co.nsi~lpl'l'(l. in g'pnel'al, to lw pn.rt of ('llstomary 
mtt'rnatlOllnl huy lnndmg on :111 f'tfltpS. and their appl1cllbilit\· is 
llllI't'latt'd to declarations of war. . 

DOMESTIC COXSIDER.\'TIOXS 

From the point of view of U.S. law it would be undesirable for 
the President to seek a declaration of war for the following reasons: 

1. A dec1aration of war is not necessary either to authorize the 
actions that haye been taken by the United States in Vietnam 01' to 
provide an expression of congressional intent on the Vietnamese sit­
uation. The President has power under article II, section 2, of the 
Constitution as COll1lllandf'l' in Chipf to deploy U.S. military forces 
to Vietnam for the purpose of assisting' SOllth Vietnam to dpfcnd 
itself from armed aggression by North Vietnam, Since the Constitn­
tion was adopted, there haye be('ll at least 125 instances in which the 
President, without congressional authority and in the absence of a. 
declaration of war, has ordered the Armed Forces to take actions or 
to maintain positions abroa{l. Some of these historical instances haye 
invohed the lL'Se of IT.S. forces in combat. Congressional intcnt is 
exprcssed by the jojnt resolntion of Congress of August 10, 1964, 
passed by a combined yote of 504 to 2, explicitly approving all nec­
essary steps, including the usc of armed force, in the defense of free­
dom in southeast Asia. A much fuller presentation of the views of 
the C'xecutiYe branch on the qucstion of the President's constitutional 
authority was published in February 1951, as a joint committee 
print. 0.£ the Senntc Committees on Foreign Relations and ArnwcI 
SerVIces. 

2. A declaration of war docs not sccm llc.('cssary in ordcr to pro­
vide emcrgency authority to the executive branch. )Iany ]a"s 
become operati re in time of national cmergency or in time of war. 
Most of these arc operatiye today by yirtue of the state of emer­
gency proclaimed by President Truman in December 1050. These 
Jaws giye the executi\'e branch increased power to deal with the 
problems in Vietnam us well us other areas of the world. For exam­
ple, they include special aut.hority with respect to the mo\'ement of 
aliens in and out of the United States; the Armed Forces, ReserYes, 
and the National Guard; procnrement of material for the serdcrs; 
transactions in foreign exchange; GOH'l'llment cont1'aets; security 
and the protection of defense infornwtion; and defense transporta­
tion. A few emergency laws would not come into effect unless there 
were a declaration of national emergelley or of war subsequent to 
the 1950 dedaration of national emergency. 110wc\,or, there arc only 
0. few laws which can become operatiye only in time of war, and 
they hayc not been found necf'ssary for the conduct of hostilities in 
Vietnam. 


