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FOREWORD

House oF REPREGENTATIVES,
ComMITTEE ON FOREIGN AFFAIRS,
SUBCOMMITTEE ON INTERNATIONAL SECURITY,
AND SCIENTIFIC AFFAIRS,
Washington, D.C.

On November 7, 1973, Congress enacted the War Powers Resolution,
requiring the President to consult with and report to the Congress on
any decision to introduce 1.8, Armed Forees into hostilities or poten-
tial hostilities wnless there has been a declaration of war or other
explicit congressional authorization. This resolution reaffirms the con-
stitutionally mandated aunthority of Congress to declare war.

As part of its oversight activities, the Subcommittee on Interna-
tional Security and Scientific Affairs in 1975 published a committee
print of relevant documents, important pertinent correspondence, and
reports submitted by the President in compliance with section 4(a) (2)
of the War Powers Resolution. The first two reports, submitted on
April 4 and 12, 1975, related to evacuations at the end of the Vietnam
war,

An updated committee print reflecting two additional reports sub-
mitted by the President in compliance with the resolution, was made
available by the Subcommittee on International Security and Scien-
tific Affairs in January 1976. On April 30, 1975, President Ford re-
ported the use of U.S. Armed Forces to aid in the evacuation of 17.8.
citizens and others from South Vietnam. Less than a month later, on
May 13, 1975, President Ford reported that he had ordered U.8. mili-
tary forces to rescue the crew of and retake the ship Maweguez which
had been seized by Cambodian patrol boats on May 12, 1975,

This committee print contains the April 26, 1980, report by Presi-
dent Carter as well as the legal opinion of the President’s Counsel on
the use of 17.S. Armed Forces in the unsuccessful attempt of April 24
to rescue the American hostages in Tran, It also includes recent cor-
respondence between Secretary of State Haig and myself regarding
the dispatch earlier this year of U.S, military advisers to El Salvador.

It is hoped that this committee print will be helnful to the Congress
and the American people in assuring continued effective implementa-
tion of the War Powers Resolution.

CrLemEnT J. ZABLOCKI, (hairman.
am)
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D hae s S

Public L.aw 93-148
93rd Congress, H. J, Res, 542
November 7, 1973

Joint Resolution

Concerning the war powers of Congress and the President.

fesolved by the Senate and House o £ Representatives of the United
States of America tn Congress assembled,

SHORT TITLE

Section 1. This joint resolution may be cited as the “War Powers
Resolution”.
PURPOSE AND POLICY

Sec, 2. (a) It is the purpese of this joint resolution to fulfill the
intent of the framers of the Constitution of the United States and
insure that the collective judgment of both the Congress and the
President will apply to the mtroduction of Ulnited States Armed
Forces into hostilities, or into situations where imminent invelvement
in hostilities is clearly indicated by the circumstances, and to the con-
tinued use of such forces in hostilities or in such situations,

(b) Under article I, section 8, of the Constitution, it is specifically
provided that the Congress shall have the power to make all laws neces-
sary and proper for carrying into executlon, not only its own powers
but also all other powers vested by the Constitution in the Govern-
ment of the [Tnited States, or in any department or officer thercof.

(¢) The constitutional powers of the President as Commander-in-
Chief to introduce United States Armed Forces into hostilities, or
into gituations where imminent involvement in lostilities is clearly
indicated by the circumstances, are excrcised only pursuant to (1) a
declaration of war, (2) specific statutory authorization, or (3) a
national emergency created by attack upon the United States, its ter-
ritories or possessions, or its armed forces.

CONSULTATION

Sec. 8. The President in every possible instance shall consult with
Comngress before introducing Umted States Armed Forces into hostili-
ties or into situations where imminent invelvement in hostilities is
clearly indicated by the circumstances, and after every such introdue-
tion shall consult regularly with the Congress unti! United States
Armed Forces are no longer engaged in hostilities or have been removed
from such situations.

REPORTING

Sec. 4. (a) In the absence of a declaration of war, in any case in
which United States Armed Forces are introduced—
(1) into hostilities or into situations where imminent involve-
ment in hostilities is clearly indicated by the circumstances;

War Powers
Resclution.

LSC prec,
title 1.

§7 STAT. 555

(2) into the territory, sirspace or waters of a foreign nation,
while equipped for combat, except. for deployments which relate
solely to supply, replacement, repair, or training of such forces;
or .

(3} in numbers which substantially enlarge United States

Armed Forces equipped for combat already located in a foreign
nation;

87 STAT, 556
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the President shall submit within 48 hours to the Speaker of the House
of Representatives and to the President pro tempore of the Senate a
report, in writing, setting forth—
{A) the circumstances necessitating the introduetion of United
States Armed Forces;
(B) the constitutional and legislative authority under which
such introduetion took place; and
(C) the estimated scope and duration of the hostilities or
involvement.

{(b) The President shall provide sucli other information as the
Congress may request in the fulfillment of its constitutional responsi-
bilitics with respect to committing the Nation to war and to the use of
'nited States Armed Forces abroad.

{¢) Whenever United States Armed Forces are introduced into
hostilities or into any situation described in subsection (a) of this
section, the President shall. so long as such armed forces continue to be
engaged in such hostilities or situation, report to the C'ongress periodi-
cally on the status of such hostilities or situation as well as on the
scope and duration of such hostilities or situation, but in no event shall
he report to the ('ongress less often than once every six months.

CONGRESSIONAL ACTION

Skc. 5. (a) Each report submitted pursuant to section 4(a) (1) shall
he transmitted to the Speaker of thelilouse of Representatives and to
the President pro tempore of the Senate on the same calendar day.
Each report so transmitted shall be referred to the Committee on
Foreign Affairs of the House of Representatives and to the Committee
on Foreign Relations of the Senate for appropriate action. If, when
the report is transmitted, the C'ongress has adjourned sine die or has
adjourned for any period in excess of three calendar days, the Speaker
nf the House of Hepresentatives and the President pro tempore of the
Senate, if they deem it advisable (or if petitioned by at least 30 per-
cent of the membership of their respective Houses) shall jointly request
the President to convene Congress in order that it may consider the
report and take appropriate action pursuant to this section.

{b) Within sixty calendar days after a report is submitted or is
required to be submitted pursuant to section 4(a) (1), whichever is
earlier, the President shall terminate any use of United States Armed
Forces with respect to which such report was submitted (or required
to be submitted), unless the Congress (1) has declared- war or has
enacted a specific authorization for such use of United States Armed
Forees, (2) has extended by law such sixty-day period, or (3) is
physically unable to meet as a result of an armed attack upon the
United States. Such sixty-day period shall be extended for not more
than an additional thirty days 1f the President determines and certi-
fies to the Congress in writing that unavoidahle military necessity
respecting the safety of United States Armed Forces requires the
continued use of such armed forces in the course of bringing about
a prompt removal of such forees.

{¢) Notwithstanding subsection (b). at any time that United States
Armed Forees nre engaged. in hostilities outside the territory of the
UUnited States, its possessions and territories without a declaration of

a7

STAT. 557

war or specifie statutory authorizatiow, such forces shall be removed
by the President if the (longress so directs hy concurrent resolution.

87 STAT.
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CONGREsSBIONAL PRIORITY PROCEDURES FOR JOINT RESGHLUFEON OR RLLL

Sec. 6. (a} Any joint resolution or bill introduced pursuant to sec-
tion 5(b) at least thirty calendar days before the expiration of the
sixty-day period specified in such section shall be referred to the Com-
mittee on Foreign Affairs of the House of Representatives or the
Committee on Foreign Relations of the Senate, ns the case may be, and
such committee shall report one such joint resolution or bill, together
with its recommendations, not later than twenty-four calendar days
before the expiration of the sixty-day period specified in such sectior,
unless such House shall otherwise determine by the yeas and nays.

{b} Any joint resolution or bill so reported shall become the pend-
ing business of the House in question (in the case of the Senate the
time for debate shall be equally divided between the proponents and
the opponents), and shall be voted on within three calendar days there-
after, unless such House shall otherwise determine by yeas and nays.

{c} Such a joint resclution or bill passed by one House shall be
referred to the committee of the other House named in subsection
(a) and shall be reported out not later than fourteen calendar days
before the expiration of the sixty-day period specified in section 5(b).
The joint resolution or bill so reported shali become the pending
business of the House in question and shall be voted on within three
calendar days after it has been reported, unless such House shall other-
wisa determine by yeas and nays.

{d) In the case of any disagreement between the two Houses of
Congress with respect to a joint resolution or bill passed by both
Houses, conferees shall be promptly appointed and the committee of
conference shall make and Ele a report with respect to such resolution
or bill not later than four calendar days before the expiration of the
sixty-day period specified in section 5{1)). In the event the conferees
are unable to agree within 48 hours, they shall report back to their
respective Houses in disagreement. Notwithstanding any rule in either
House concerning the printing of conference reports in the Record or
concerning any delay in the consideration of such reports, such report
shall be acted on by {,oth Houses not later than the expiration of such
sixty-day period.

CONGRESSIONAL PRIORITY PROCEDURES FOR CONCURRENT RESOLUTION

Sec. 7. (a) Any concurrent resclution introduced pursuant to sec-
tion 5(c) shall be referred to the Committee on Foreign A ffairs of the
House of Representatives or the Committee on Forelgn Relations of
the Senate, s the case may be, and one such concurrent resolution shall
be reported out by such committee together with its recommendations
within fifteen calendar days, unless such House shall otherwise deter-
mine by the yeas and nays.

(b) Any concurrent resolution so reported shall become the pending
business of the House in question {in the case of the Senate the time
for debate shall be equally divided between the proponents and the
ogponents) and shall be voted on within three calendar days there-
after, unless such House shall otherffise 'determine by yeas and nays.

{c) Such a concurrent resolutipm®passed by one House shall be
referred to the committee of the othér Honse'named in subsection (a)
and shall be reported out by such committee together with its recom-
mendations within fifteen caléndar days and shall therenpon become
the pending business of such House and shall he voted npon within
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three calendar days, nnless such House shall otherwise determine
by yeas and nays.

(d) In the case of any disagreement between the two Houses of
Congress with respect to a concurrent resolution passed by hoth
Houses, conferees shall be promptly appointed and the committes of
conference shall make and f?le a report with respect to such concurrent
resolution within six calendar days after the legislation is referred to
the committee of conference. Notwithstanding any rule in either House
concerning the pritting of conference reports in the Record or con-
cerning any delay in the consideration of such reports, such report
shall be acted on by both Houses not later than six ealendar days after
the conference report is filed. In the event the conferees are unable to
agree within 48 hours, they shall report back ¢o their respective Houses
in disagreement.

INTERPRETATION OF JOINT RESBOLUTION

Sec, 8. () Authority to introduce United States Armed Forces into
hostilities or into situations wherein involvement in hostilities is clearly
indicated by the circumstances shall not be inferred—

{1) from any provision of law (whether or not in effect before
the date of the enactment of this joint resolution), including any
provision contained in auy appropriation Act, unless such pro-
vision specifically authorizes the introduction of United States
Armed Forces into hostilities or into such situations and states
that it is intended to constitute specific statutory authorization
within the meaning of this joint resolution; or

(2) from any treaty heretofore or hereafter ratified unless such
treaty is implemented by legislation specifically authorizing the
introduction of United States Armed Forces into hostilities or
into such situations aud stating that it is intended to constitute
specific statutory authorization within the meaning of this joint
resolution,

{b} Nothing in this joint resolution shall be construed to require
any further specific statutory authorization to permit members of
United States Armed Forces to participate jointly with members of
the armed forces of one or more foreign countries in the headquarters
operations of high-level military commands which were established
prior to the date of enactment of this joint resolution and pursuant to
the United Nations Charter or any treaty ratified by the United States
prior to such date. .

{(c¢) For purposes of this joint resolution, the term “introduction of
United States Armed Forces” includes the assignment of members of
such armed forces to command, coordinate, participate in the move-
ment of, or accompany the regular or irregular military forces of any
foreign country or government when such military forces are engaged,
or there exists an imminent threat that such forces will become
engaged, in hostilities. i

d) Nothing in this joint resolution— .

(1) is intended to alter the const1tlgtgonal authority of the Con-
gress or of the President, or the provisions of e.xlstm%]treaths; or

(2) shall be construed as granting any authority to the President
with respect to the introduction of United States Armed Forces
into hostilities'or into situations wherein involvement in hostilities
is clearly indicated by the circumstances which authority he would
not have had in the absence of thie joint resolution.

SEPARABILITY CLAUBE

Sec. 9, If any provision of this joint resolution or the application
thereof to any person or circumstance is held invalid, the remainder of
the joint resolution and the application of such provision to any other
person or circumstance shall not be affected thereby.

EFFECTIVE DATE

Skc, 10. This joint resolution shall take effect on the date of its
cnactment.

CARL ALBERT
Speaker of the House of Representatives.

JAMES Q. EASTLAND
President of the Senate pro tempore.

IN THE HOUSE OF REPRESENTATIVES, US.,
November 7, 1973

The House of Representatives having proceeded to reconsider the resolution
(H.J. Res. 542) entitled “Joint resolution concerning the war powers of
Congress and the President”, returned by the President of the United States
with his objections, to the House of Representatives, in which it originated, it
was

Resoived, That the said resolution pass, two-thirds of the Houwse of
Representatives agreeing to pass the same.

Attest:

W. PAT JENNINGS
Clerk.

I certify that this Joint Resolution originated in the House of Representa-
tives,
W, PAT JENNINGS
Clerk.

IN THE SENATE OF THE UNITED STATES
November 7, 1973.

The Senate having proceeded to reconsider the joint resolution (H. J. Res.
542) entitled “Joint resolution concerning the war powers of Congress and the
President”, retumed by the President of the United States with his objections
to the House of Representatives, in which it originated, it was

87 STAT. 559

47 STAT. 560
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Resolved, That the said joint resolution pass, two-thirds of the Senators

present having voted in the affirmative.
Attest:
FRANCIS R. VALEO

Secretary.

LEGISLATIVE HISTORY?

HOUSE REPORTS: No, $3-287 (Comm, on Foreign Affairs) and No, 93547
{Comm, of Conference).
SENATE REPCRT No. 93-220 accompanying S. 44C (Comm, on Foreign
Rala.tiuns).
CONGRESSIGNAL RECORD, Vol. 119 (1973):
June 25, July 18, considered and passed Houms.
July 18 - 20, considered end passed Senate, amended, in
lieu of 5, 440,
Oct. 10, Senate agreed to conference report,
Oet. 12, House mgreed to conferencs report,
WEEKLY CQMFILATION OF PRESIDENTIAL DOCUMENTS, Vol, 9, No, 43:
Oot, 24, vetoedj Presidemtial message,
CONGRESSIONAL RECORDy Vol, 119 (1973)¢
Nov, 7, House and Senate overrode veto,

93p CONGRESS } HOUSE OF REPRESENTATIVES ]g REroRT

1st Session No. 93-547

WAR POWERS

OctoBER 4, 1973, —Ordered to be printed

Mr. Zasrockr, from the eommittee of conference,
submitted the following

CONFERENCE REPORT .

[ Te accompany H.J, Res, 542]

" The committee of conference on the disagreeing votes of the two
Fouses on the amendment of the Senate to the joint resolution (H.J.
Res. 542) concerning the war powers of Congress and the President,
having met, after full and free conference. have agreed to recommend
and do recornmend to their respective Houses as follows: .

That the House recede from its disagreement to the amendment of
the Senate and agree to the same with an amendment as follows:
In Tieu of the matter proposed to be inserted by the Senate amend-

ment insert the following:
SHORT TITLE

Secrron 1. This joint resolution may be cited as the “War Powers

Resolution”. :
PURPOSE AXD POLICY

SEe. 2. (@) It is the purpeose of this joint resolubion te fulfill the
intent of the framers of the Constitution af the United States and
insure that the collective judgment af both the Congress and the Pres-
ident will apply to the infroduction of United States Armed Forces
inte hostilities, or into situations where imminent involvement in hos-
tilities is clearly indicated by the eircumstances, and to the continued
use of such forces in hostilities or in such situations.

(b} Under article I, section 8, of the Constitution, it is specifically
provided that the Congress shall have the poicer to nake all laws neces-
sary and proper for carrying into execulion, not only its own powers
but atse all other powers vested by the Constitution in the Govern-
ment of the United States. or in any department or officer thereof.

(¢) The constitutional powers of the President as Commander-in-
(hief to introduce United States Armmed Forces info hostilities. or into
situations iwhere imminent involvement in hostilities is clearly indi-
cated by the circumstances, are erercised only pursuant fo (1) a decla-

(7
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ration of war, (8) specific statutor 2t

: staf Y authorization, or (3) a national
cmergency created by attack wpow the United States. ; rifors
possessions, or its armed forces. - "t ternitories or

CONSULTATION

r Sees 3 The Dresident in every possible instance shall congult with
Con gress before introducing United States Armed Forces into hostili-
Lres or into situations acheve imminent involvement in hostilities i
clearly indicated by the circumstances, and after every such intros
duction shall consiilt reqularly with the Congress until United State;
Armed Forces are no longer engaged in hostilities or have been ve-
moved from such situations.

- REPORTING

Sec. 4. (a) In the absence of_a declavation of ; ;
RO, 4. ce  decla war, in any cage
which mf{ed States .A'mnad Forces are introduced— ’ Y o
{7) into hostilities or into situations where imminent involve-
ment in hostilities @ clearly indicated by the circumstances;
(2) into the tervitory, airspace or waters of a foreign m;,tz'on,
fc_ehf.le equipped for combat, except for deployments which relate
. so?e?y to supply, replacement, repair, or training of such forces; or
. (SLdz? ‘numbers wchich substantially enlarge .United States
Armmed Fore 3 ¥ ¢
Az ;::) 'd m"c'e.? fgmppe(l for f,'om-bat qlreqdy _;Iocated in a foreign
the President shall submnit within 48 hour ¢ S House
178 to the Speakerof the Hous
of Representatives and to the President 2 ; ] ;
report, in writing, setting forth— : ;?7'0 erpore Of the §6Mfe ‘
' (A)1the circumsiances necessitating the ¢ ction of Units
States Armed Forees: e ?ntﬂ)dwtwn of Um‘ted
(B) the constitutional and legislative authority under wohi
) s o7, ! oret .
sz:r’fb _z)m‘ff}'loductwn took place; cmdq Y Tfﬂde’-" rohich
(O) the estimated scope and durats the Tities. or ¢
rorl) the P .uratwn of the hostilities or in-
(b) The President shall provide such other nf y
T'hy ot ovid ormation as the Con-
gress may request in the fulfillment of its constitutional responsibili-
tzfes; with respect to committing the Nation to war and to the use of
[ 7;2:‘/)8(%{55(1588'11'1‘7'718(13 Forces abroad. = - . S ;
e enever United States Armed Forces are introduced into hos:
I Rl . ., - I 1] " ) wed t -
tilities or info any situation deseribed in subsection (a) of thi‘:?;ezt}fgg:,
the President shall, so long as such armied forces continue to be-on.
gaged in such hostilities or situqtion, report to the Congress periodi-
cally on the status of such hostilities or situdtionas well ag on the gcope
and duration of such Fostilities or situation, but in no event shall he
report to the Congress less often than once-every sixz monthas, o

CONGRESSIONAL AGTION

Sec. 5. (a) Each report submitted pursuant : V '
be transmitted to the Speaker of thepI?I ouse oft?fzgc::g;nféglgg )a;dhag
;?h,e President pro tempore of the Senate on the same calendar day
“ach report so transmitted shall be referred to the Committee on For-
eign Affairs of the House of Representatives and to the Committee on

Foreign Relations of the Senate for appropriate action. If, when the
report is transmitted, the Congress has adjowrned sine die or has ad-
,ourned for any period in ewcess of three calendar days, the Speaker
of the House of Representatives and the President pro tempore of the
Senate, if they deem it advisable (or if petitioned by at least 30 per-
cent of the membership of their respective Houses) shall jointly re-
quest the President to convene ('ongress in order that it may consider
the veport and take appropriate action pursuant to this section.

() Within sizty calendar days after a report is submitted or is
required to be submitted pursuant to section 4{a) (1), whicherver is
earlier, the President shall terminate any wse of United States Armed
Forces with respect to which such veport was submitted (ov required
to be submitted), unless the Congress (1) has declared war or has
enacted a specific authovization for such use of United States Armed
Forees, () has extended by law such sivty-day period. or {(3) is
physically unable to meet as @ result of an armed attack upon the
United States, Such sizty-day peviod shall be crtended for not mare
than an add itional thivty days if the President determines and certifies
to the Congress in writing that wnaveidable military necessity respect-
ing the safety of United States Adrmed Forces requirves the continned
use of such armed forces in the covise of bringing about a prompt re-
moral of such forees.

() Notwithstanding subsection (b)Y, at aiy time that United States
Armed Forces are engaged in hostilities outside the terrvitory of the
{Tnited States, its possessions and territories without a decluvation of
war or s pecific statutory authorization, such forces shall be removed by
the President if the Congress so directs by concurrent resolution.

CONGRESSIONAL PRIORITY PROCEDURES FOR JOINT REROLIUTION OR BILL

Sec. 6. (a) Any joint vesolution or bill intreduced pursuant to sec-
tion 5(b) at least thirty calendor days before the cxpiration of the
sizty-day period specified in snuch section shall be referred to the
Comanittee on Foreign Affairs of the House of Representatives or the
Committee on Foreign Relations of the Senate, as the case may be,
and such committee shall report one such joint resolution or hill.
together with its recommendations. not later than twenty-four calen-
Har days before the expiration of the sizty-day period specified in
sweh section, wiless such House shall othereise determine by the yeas
and nays. .

(b)Y Any joint resolution or bill so reported shall become the pend-
ing business of the Howse in question (#n the case of the Senate the
time for debate shall be equally divided betireen the proponents and
the opponents), and shall be roted on within three calendar days
thereafter, unless such House shall otheiwise determine by yeas ond
nayes.

(¢) Such a joint resolution or bill passed by one Iouse shall be re-
ferred fo the committee of the other House named in subscction (a)
and shall be reported out not later than fourteen calendar days before
the expiration of the sirty-day period specified in section 5(h). The
joint resolution or bill so reported shall hecome the pending husiness
of the House in question and shall he voted on within three calendar
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days after it has been reported, unless such House shall otherwise
determine by yeas and nays.

(d) In the case of any disagreement betiween the tivo Houses of Con-
qress with respeet to a joint resolution or bill passed by both I ouses,
conferees shall be promptly appointed and the commuttee of confer-
ence shall make and file a report with respect to such resolution or bill
not later than four calendar days before the expiration of the sixty-
day period specified in section 5(b). In the event the conferees are
wnable to agree within 48 hours. they shall veport back to their re-
spective Houses in disagreement. Notwithstanding any rule in either
House concerning the printing of conference veports in the Ilecord or
concerning any delay in the consideration of such rveports. such re-
port shall be acted on by both Houses not later than the expivation of
sucl siety-day period. :

CONGRESSIONAL PRIORITY PROCEDURES FOR CONCURRENT RESOLUTION

See. 7. (a) Any concurrent resolution introduced prursuant to sec-
tion 6(c) shall be referred to the (ommittee on Foreign Affairs of
the HHouse of Representatives or the Committee on Foreign Ilelations
of the Senate. as the case may be, and one such concurrent resolution
shall be reported out by such committee together with ity recommen-
dutions iwithin fifteen calendar days, unless such Howse shall otherise
deternine by the yeas and nays.

(b)Y Ay concurrent resolution so rveported shall become fhe pend-
ing business of the House in question (in the casc of the Senote the
time for debate zhall be equally divided between the proponents and
the opponents) and shall be voted o within three colendar days there-
after. unless such Howse shall otherivise determine by yeas and nays.

(¢} Swch a concurrent vesolution passed by one IHouse shall be re-
ferrved to the committee of the other House named i subsection (a)
end shall be reported out by such committee together with its rec-
emnendations within fifteen calendar days and shall thereupon become
the pending business of such House and shall be voted upon within
thive ealendar days, unless suele House shall othervise determine by
yeas and gays,

(d)y In the case of any disagreement between the two Houses of
Cangress with respect fo a concurrent vesolution passed by both
Houses conferees shall be promptly appointed and the committce of
coiference shall mole aud fle o report with respect to such conenr-
renf resoluiion withing siv catendar days after the legislation is re-
Forped to the cammitiee of couference. Notinithstanding wny rule in
wether House coucerning the printing of conference veposts in the
Locard or cavceriiug any delny in Lhe consideration of such reports,
such e gt shidd be acted wn By botl Heowses not Toter than sire calen-
Ao idugps i ftcp the conference e portis filed. L the ¢rent the ronferees
e waehile fo gree oithin 48 howrs they shall repoct buck to their
pespeetice oeses in disvgrecinent,

INTERPRUDTATION OF JOINT RESOLOTHIN

Neeo XY Awthionity to fitrodure Twited States Avined Forces
Juto bostilities or into sifuctions where ineolrement i hostilities /s
clewedy indieitc d Ly the elvemmstionees sholl not he [ ferred—
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({2 from any provision of law (whether or not in effect befoie
the date of the enactment of this joint vesolution), including any
provision contained in any appropriation Act, unless such pro-
wrigion specifically authorizes the introduction of United States
Armed Forces into hostilities or into such situations and states
that it is intended to constitute specific statutory authorization
within the meaning of this resolution ; or
(2) from any trealy heretofore or hereafter ratified unless such
treaty i3 implemented by legislation specifically authorizing the
introduction of United States Armed Forces inlo hostilities or
into such situations and stating that it is intended to constitute
gpecific statutory authorization within the meaning of this joint
reaolution.

(8} Nothing in this joint resolution shall be construed to require
any further specific statulory authorization to permit members of
United States Armed Forces to participate jointly with members of
the armed forces of one or more foreign countries in the headgquarters
operations of high-level military commands which were established
prior to the date of enactment o?thz’s joint resolution and pursuant to
the United Nations Chorter or any treaty ratified by the United States
prior to such date. '

(¢) For purposes of this joint resolution, the term “introduction of
United States Armed Forces” includes the assignment of members of
such armed forces to command, coordinate, participate in the move-
ment of, or accompany the regular or irregular military forces of any
foreign country or gorernment when such military forces are engaged,
or there exists an imminent threat that such forces will become engaged,
tn hostilities.

() Nothing inthis joint resolution—

(1) is intended to alter the constitutional authority of the Con-
gress or of the President, or the provisions of ewisting treaties; or

(2) shall be construed as granting any authority to the Presi-
dent with respect to the introduction of United States Armed
Forces into hostilities or into situations wherein involyement in
hostilities is clearly indicated by the circumstances which au-
thority he would not have had in the abence of this joint

resolution.
SEPARABILITY CLAUHE

Sec. 9. If any provision of this joint resolution or the application
thereof to any person or circumstance is held invalid, the remainder
of the joint resolution end the application of such provision to any
other person or circumstance shall not be affected thereby.

EFFECTIVE DATE

Skec. 10. This joint resolution shall take effect on the date of its
enactment, '

79-963 0 - 81 - 3
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And the Senate agree to the same.

Managers on the Part of the House.

CLEMENT J. ZABLOCKI,
Tiomas E. Morcax,
Warne L. Havs,
Doxarn Fraser,

Daxte B. Fascryrr,
Pavn Finorer,

W, Broomrriny,

J. W. FuLerieHT,
Mirr MawnsFiELD,
STUART SYMINGTON,
Ebpmuxp S. Muskie,
G. AIXEX,

Cuirrorn P, Casr,
J. K. Javrrs,

Managers on the Part of the Senate

JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE

The managers on the part of the IHouse and the Senate at the con-
forence on the disagrecing votes of the two ITouses on the amendment
of the Senate to the joint resolution (FLJ. Res. 542) concerning the
war powers of Congress and the President, submit the followmg goint
statement to the llouse and the Senate in explanation of the effect
of the action agreed upon by the managers and recammended in the
accompanying conference report: .

The Senuete amendment to the joint resolution struck out all after
the resolving clause and inserted a new text. Under the conference
agreement the House recedes with an.mmendment. which substitues a
new text explained below except for ¢lerical corrections, incidengal
changes made necessary by reason of agreements reached hy the con-
ferees, and minor drafting and clarifying changes.

SITORT TITIH

Section 1 of the Senate amendinent substituted “War Powers Aet”
as a short title in lien of the shert rt.itslqe “War Powers. Resolution .of
19737 in the Ionse joint resolution. Scctien 1.of the conference sub-
stitute provides a short title of “YWar Powers Resoelutien”.. i

PURPUSE AND POLICY e

The Senate amendment contained a section entitled “Purpose and
Palicy” (section 2) and a secfion entitled “Emergeéncy Use of the
Armed Forces™ (section 3) which defined the emergency powers of the
President to introduce United States Armed Forees into hostilities or
situations of imminent. hostilities, ' o . :

The Ilouse joint resolution did not contain siinilar provisions.

The conference report contains a section entitled “Purpose and
Policy”. The new section statesthat: ) _

(a) the purpose of the joint resolution is to fulfill the intent of the
framers of the Constitution of the United States and insure that the
collective judgment of both the Congress and the President will
apply to the introduction of United States Armed Forces into hostili-
ties, or into situations where imminent invelvement in lostilities js
clearly indicated by the circumstances. and to the continued use of
such forees 1n hostilities or in such situntions;

(h) Article 1. seetion § of the Constitution provides the basis for
congressional action in thisarea: and .

{r} the constitutional powers of the President as Commander-in-
Chief to introduce United States Armed Torces into hostilitics, or
into situations where imminent involvement in hostilities is clearly in-
dirated by the circumstances, are exercised only pursuant to (1) a

R

&

(13)
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declaration of war, (2) specifie statutory authorization, or (3) a na-
tional emergency created by attack npon the United States, its terri-
tories or possessions, or its armed forces.

Section 2(c) is a statement of the authority of the Commander-in-
Chief respecting the introduction of United States Armed Forces into
hestilities or into situations where imminent involvement in hostilities
Is clearly indicated by the circumstances. Subsequent sections of the
joint resolution are not dependent upon the language of this subsec-
tion, as was the case with a similar provision of the Senate bill
(section 3).

' CONSULTATION

The House joint resolution provided for presidential consultation
with the leadership and appropriate committees of Congress before
and after the President introduces United States Armed Forces into
hostilities or situations of imminent hostilities. The conferees modified
the House pr‘OV]S]On, to provide for consultation with the Congress.
Section 3 o the conference report is not a limitation upon or substitute
for other provisions contained in the report. It is intended that consul-
tation take place during hostilities even when sdvance consultation
18 hot possible. - ' o

" REPORTING

. Scction 4 of the conference report concerns reporting both the House
joint resolution and the Senate amendment contained similar report-
Ing provisions requiring the President to report to the Congress on
specified actions, In the case of the House joint resolution, the report-
Ing provisions triggered the subsequent congressional action provi-
sions. In the Senate version; congressional action provisions were not
triggered by the reporting provision, but were otherwise brought into
})lay. Section 4 of the conference report draws on both the Senate and
Touse versions. 1t requires that the President provide such other in-
formation as the Congress may réquest following his initial report on
the introduction of United States Armed Forces, and further requires
supp]omentar¥ reports ut least every six months so long as those forces
are engaged. The initia) presidentinl report is required to be submitted
within 48 hours. The objective is to ensure that the Congress by right
and as a matter of law will bo provided with all the information it
requrres to carry out its constitutional responsibilities with respect to
committing the Nation to war and to the use of United States Armed
Forces abroad.
CONGRESSION AL ACTION

_Both the House joint resolution and the Senate amendment pro-
vided for termination within a specified time of presidential use of
I'nited States Armed Forces without a declaration of war or apecifie
prior statatory authorization. The ternination period in the House
joint resolution was 120 days: in the Senate amendment, 30 davs.

The conferees agreed on a 60 day period following the fort'y—(xirrht
}m’u‘r period in which the President s required to report under Section
+. The 60-day period can be extended for up to 30 additional days if the
President determines and certifies in writing to the Coneress that un-
avoidable military necessity respecting the safetv of the troops requires
}thmr] continued use in bringing about a prompt disengagement from
wstilities.
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In sectiou 5{a) the conferces accepted the provisions of the House
joint resolution relating to the transmittal of the presidential report
to Congress. with amendments which (1) provide for the possibility
of reconvening of Congress in case of adjournment in order to consider
such report, and (2) provide that 30 percent of the membership of
the respective Houses may petition for such reconvening.

The House joint resolution provided that use of United States
Armed Forces by the President without a declaration of war or spectfic
statutory authorization could be terminated by Congress through the
use of a concurrent resolution. The Senate amendment provided for
such termination by a bill or joint resolution., The conference veport
contains the concurrent resolution provision.

The House joint resolution provided for termination of certain
peacetime deployments of United States Armed Forces through the
elapsing of a time period in which Congress failed to approve such
deployments. The Senate amendment did net include such deploy-
ments in its congressional action provisions. The conference report
requires presidential reporting on such deployments hut section 5(b)
does not require their termination,

CONGRESSIONAL PRIORITY PROCEDURES

Both the House joint resolution and the Senate amnendment con-
tained congressional priority procedures. They differed primarily in
that the House language specifically stipulated vesort to a procedure
of committee consideration while in the Senate version any pertinent
bili or joint resolution was to be considered as reported directiy to the
floor of the House in question unless otherwise decided by the yeas and
nays. The langnage agreed to by the conference in sections 6 and 7
corresponds to the House version including separately stipulated
priority procedures for consideration of conceurrent reselutions re-
quiring removal of forces. The. following changes, however, were
made: '

{1) language was added at the end of sections 6{a) and 7{a)
allowing each House to change the procedures by the yeas and
nays; :

(2) the various time frames in section 6 for full cycle consid-
eration of a joint resolution or bill were shortened to conform to
the change in section §(b) from 120 days to 60 days:

(3) following the reporting of a joint resolution or bill or con-
current resolution by the appropriate committee it was stipulated
that the time for debate in the Senate shall be equally divided be-
tween the proponentsand the opponents; and

(1) section 6(d) and section 7(d) provide for expedited con-
ference committee procedures in the consideration of pertinent
legislation passed by both houses.

TERMINATION OF CONCGRESS

Section 7 of the House joint resclution provided a mechanism to
insure that the time peried provided for under section 4 of the joint
resolution would not expire while Congress was in adjournment. The
Senate amendment had ne similar provision. The conference report
does not contain the House provision on the grounds that the langnage



16

of section 5 of the conference report had obviated the nced of this

section.
INTERPRETATION OF JOINT RESOLUTION
The Senate amendment contained definitions of certain terms. The
House joint resolution, while incorporating some broad interpretations
of the meaning of the joint resolution, did not contain such definitive
language. The conferees agreed to combine both definitions and in-
terpretations in a single section 8 with changes including :

(1) adoption of modified Senate language defining specific
statutory authorization, and defining the phrase “introduction of
United States Armed Forces” as used in the joint resolution;

(2) elimination of House language concerning the constitu-
tional process requirement contained in mutual security treaties;
and '

(3) addition of Senate language which makes clear that the

- resolution does not. prevent members of the United States Armed
Forces from participating in certain joint military exercises with
allied or friendly organizations or countries. The “high-level
military commands™ referred to in this section are understood to
be those of NATO, the North American Air Defense command
(NORAD) and the United Nations command in Korea (UNC).

SEPARABILITY CLATUSE

The Senate amendment contained a separability clause stipulating
that, if any of its provisions or the application thereof to any person
or circumstance is held invalid, the remainder of the Act and the
application of such provision te any other person or circumstanee
would not be affected. The 1louse version did not contain a correspond-
ing provision. The conferees accepted the language of the Senate
amendment, with certain technical modifications.

EFFECTIVE DATE

Both the House joint resolution and the Senate amendment con-
tained language providing that the legislation would take cffect on the
date of its enactment. This provision was not in disagreement,

CreMexT J. ZABLOCKI,

Tuomas E. Moreax,

Wavxe L. Ilavs,

Doxarp Fraser,

Daxte . FascrLr,

Pacr Fixprey,

War. BrOOMFIELD,
Managers on the Part of fhe House.

J.W. Frrsrietr,
Mixe MANsFIELD,
STUART SYMINGTON,
Epmoexp 8, Muskie,
G. AIKEN,
Crirrorp P, CAsE,
J. K. JaviTs,
Managers on the Part of the Senate.
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93p CoNGRESS } HOTURLE OF REPRESENTATIVES { ReporT

N_(_). 93-287

WAR POWLERS RESOLUTION (1 1973

Juxe 15, 1963 —Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. Zasrocxy, from the Committee on Foreign Affairs,
submitted the following

REPORT

TOGETIIER WITII MINORITY AXND
SUPPLEMENTAL VIEWS
[To aecompany H.J. Res. 512}

. The Committee on Foreign Affairs, to whom was referred the joint
resolution (Iouse Joint Resolution 542) concerning the war powers
of Congress and the President, having considered the same, report fa-
vorably thereon with amendents and recommend that the joint res-
olution as amended do pass.

The amendments are as follows:
. On page 2, line 19, strike out “forty-eight” and insert in lieu thereof
seventy-two”,
On page 4, line 18, insert “one such resolution or bill™ immediately
after “and”.
. . ‘. . . .
“ar?c?” page 5, Jine 13, insert “one such resolution” immediately after
On page 6, immediately after line 2, insert the following :

TEREMINATION OF CONGRESS

Sec. 7. For purposes of subsection (b} of section 4, in the
event of the termination of a Congress before the expiration
of the one hundred and twenty-day period speeified in such
subsection (b), without action having been taken by the Con-
gress under such subsection, such one hundred and twenty-
day period shall not expire sooner than forty-eight days
after the convening of the next succeeding Congress, pro-
vided that a resolntion or bill is introduced, pursuant to such
subsection (b), within three days of the convening of such
next succeeding Congress,

(17)
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Om page 6, line 4, strike out “7” and insert in leu thereof “87.

On page 6, line 16, strike ont “hereof” and insert in lieu thereof “of
this Act™

On page 6, immediately after line 16, insert the following :

APPLICABILITY TO CERTAIN EXISTING COMMITMENTS

Sec. 9. All commitments of United States Armed Forces
to hostilities existing on the date of the enactment of this
Act shall be subject to the provisions hereof, and the Presi-
dent shall file the report required by section 3 within seventy-
two hours after the cnactment of this Act.

On page 6, line 18, strike out “8” and insert in licu thereof 10",
On page 6, lines 4 and 18, strike out “resolution” and insert in lieu
thereof “Act™.
BACKGROUND

On three occasions in the past two sessions of Congress, the House
of Representatives has passed war powers legislation. In the 91st Con-
gress a joint resolution reported by unanimous vote from the Commit-
tee on Foreign AfTairs was adopted under suspension of the rules in
the House by a vote of 288 to 3%. The House-passed measure was sent
to the Senate where, because of that body’s failure to act, it died with
the end of the 91st Congress.

In the 92d .Congress, the Committee on Foreign Affairs, again
unanimously, reported House Joint Resolution 1 to the House. It was
passed unanimously in the House by a voice vote under a suspension
of the rules. The Senate, however, passed its own version of a war
powers measure, and because of a parliamentary snarl which devel-
oped, it became necessary for the House to act once again. The Senate
bill was amended with the language of House Joint Resclution 1 in
the House—by a vote of 344 to 13—and sent to conference. The con-
ferees met once near the end of the 92d Congress but could come to
no agreement and the war powers resolution died once again.

ACTION IN THE 93D CONGRESS

Upon the opening of the 93d Congress the chairman of the Sub-
committee on National Security Policy and Scientific Developments,
and 11 cosponsors, introduced a new war powers resolution (House
Joint Resolution 2), somewhat modified from those of prior years.

Six days of hearings were held by the subcommittee on that reso-
lution and other war powers measures which had been referred to
the Committee on Foreign Affairs. Among those proposals were:

Concerning the war powers of the Congress and the President.
H.J. Res. 96—Pepper
H.R. 2053—Matsunaga
H.R. 4378 —Gude
I11.J. Res. 498—du Pont
roverning the use of the Armed Forces of the United States in the absence
of a declaration of war by the Congress,
H.R. 317—BRingham
H.R. 4038—Nix
TLR. S6G69—Bingham
H.R, 424 Bingham et al,
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Relating to the power of Congress to declare war,
H.J. Res. 315—Leggett
Relating to the war power of the Congress,
H.J. Res. 21—Danielson
.J. Res. 71—Chappell et al.
J. Res. 72— Chappell et al.
J. Res. 89-—Matsunagn
J. Res. 260—Dickinson
1.J. Res. 271—Fuqua
J. Res. 409—Chappell et al.
J. Res. 448—Cronin
Relative to the commitment of U.8. Armed Forces.
H. Res. 112—Rarick
To define the authority of tbe President of the United States to intervene
abroad or to make war without the express consent of Congress.
H.R. 3722-—8isk
H.R. 4834—Nix
To make rules respecting military hostilities in the absense of a declaration
of war,
H.R. 926—Quie
H.R. 2316—Railsback
H.R. 2740—Tiernan
To nmiake rules governing the use of the Armed Forces of the United States
in the absence of a declaration of war by the Congress.
H.IR. 454—Dellenback
. 1454—TUllman
. 3139—Harrington
. 3333 —Charles H. Wilson of Calif.
. 3408—Tish
3832—Mazzoli
47253—Sandman
4858—Ruppe
. H—Meeds
S4h5—Zwach
H.R. 55%4—Esch
To make rules governing the use of the Armed Forces of the United States
in the absence of a declaration of war by the Congress of the United States
or of a military attack upon the United States.
H.R. 3046-—Dennis et al.
H.IR. 4295 —Rousselot
H.R. 6318—Dennis et al.

Testifying were seven Members of the House, two Senators, a spokes-
man for the Department of State, and five private experts. Four
markup sessions followed at which new language was drafted. A re-
vised war powers resolution was ordered reported to the full commit-
tee by a vote of 9 to 1 on May 2. The following day the measure, House
Joint Resolution 542, was introduced by the subcommittee chairman
with 14 ecosponsors, including Mr. Fountain, Mr. Fraser, Mr. Bing-
ham. Mr. Fascell, Mr. Davis of Georgia, Mr. Charles Wilson of Texas,
Mr. Findley, Mr. du Pont, Mr. Biester, Mr. Nix, Mr. Broomfield, Mr.
Pepper, Mr. Hays, and Mr. Holifield. The committee considered the
bill in markup on May 22, May 31, and June 7. The resolution was
reported with amendments on the Iatter date by a vote of 31 to 4, with
one member answering “present.”
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CONSTITUTIONAL CONTEXT

The Cambodian incursion of May 1970 provided the initial im-
petus for a number of bills and resolutions on the war powers.
Many Members of Congress, including those who supported the action,
were disturbed by the lack of prior consultation with Congress and

19-963 O - Bl - 4
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the near crisis in relations betwcen the executive and legislative
branches which the incident occasioned.

The issue concerns the “twilight zone”™ of concurrent authority
which the Founding Fathers gave the Congress and the President
over the war powers of the National Government.

The term “war powers™ may be taken to mean the authority in-
herent in national sovercignties to declare, conduct, and conelnde
armed hostilities with other states. In the U.S. Constitution the war
powers which are expressly reserved to the Congress are found in
article 1, section §, of the Constitution :

1. The Congress shall have power * * *
* * * * 3 * *

11. To declare war, grant Ictters of marque and reprisal,
and make rules concerning captures on lund and water;

12. To raise and support artuies, but no appropriation of
money to that use shall be for a longer term than 2 years;

13. To provide and maintain a Navy; '

14, To make rules for the government and regulation of
the land and naval forces;

15, To provide for calling forth the militia to execute the
laws of the Union, suppress msurrections and repel invasions;

16. To provide for organizing, arming, and disciplining
the militia and for governing such part of them as may be
cmployed in the service of the United States;

* * * » * * *

18. To make all laws which shall he heeessary and proper
for carrying into cxecution the foregoing powers vested by
this constitution in the Government of the United States,
or in any department or officer thercof.

The war powers of the President are expressed in article 11
section 2:

The President shall be Conunander in Chief of the Army
and Navy of the United States, and of the militia of the
several States, when called into the actual service of the
United States * * *

The interpretation and application of these constitutional grants
have varied widely through our Nation’s history, Testimony reccived
during hearings held in the 91st , 92d, and 934 Congresses confirmed
the view of many Members of Congress and outside observers that the
constitutional “balance” of authority over warmaking has swung
heavily to the President in modern times, To restore the balance pro-
vided for and mandated in the Constitution, Congress must now
reassert its own prerogatives and responsibilities.

In shaping legislation to that purpose, the intention was not to re-
flect criticism on activities of Presigents, past or present, or to take
punitive action. Rather, the foeus of concern was the appropriate
scope and snbstance of congressional and Presidential authority in
the cxereise of the power of war in order that the Congress might ful-
fill its responsibilities under the Constitution while permitt!i’ng the
President to exereise his responsibilities.

¥
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The objective, throughout the consideration of war powers legisla-
tion, was to outline arrangements which would allow the President and
Congress to work together in mutual respect and maximum harmony
toward their ultimate, shared goal of maintaining the pence and
security of the Nation.

THE INTENT AKD EFFECT OF IOUSE JOINT RESOLUTION 542

The issue of the war powers is a complex and challenging one. The
committee’s objective was to reaffirm the constitutionally given author-
ity of Congress to declare war. At the same time, the committee was
sensitive to and cognizant of the President’s right to defend the Nation
against attack, without prior congressional authorization, in extreme
circumstances such as a nuclear missile attack or direct invasion. On
the basis of the deepencd understanding generated over recent years,
however, it became increasingly evident that the problem did not
center on such extraordinary circumstances. Rather, the main diffienlty
involved the commitment of T8, military forces exclusively by the
President (purportedly under his authority as Commander in Chief)
without congressional approval or adequate consultation with the
Congress.

As a result of extensive hearings and the contributions made by
many members of the House who have given thought to, and sponsored
legislation on, war powers, it was possible to arrive at a consensus as
to what legislation in this important area should encompass. House
Joint Resolution 542 embodies that consensus. Briefly, the legislation
does the following :

1. Directs the President in every possible instance to consult

- with the leadership and appropriate committees of Congress be-

fore, and regular]l;' during, the commitment of United States
Armed Forces to hostilities or situations where hostilities may be
imminent:

2. Requires that the President make a formal report to Con-
grress whenever, without a declaration of war or other prior specific
congressional authorization, he takes significant action committing
T.S. Arined Forces to hostilities abroad or the risk thereof, or
places or substantinlly increases U.S. combat forces on foreign
territory ;

3. Provides for a specific procedure of consideration by Con-
gress when a Presidential report is submitted :

4. Denies to the President the authority to commit U.S. Armed
Forces for more than 120 days without specific congressional
approval, while also allowing the Congress to order the President
to disengage from combat operations at any time before the 120-
day period ends through passage of a concurrent resolution.

5. Stipulates a specific congressional priority procedure for
consideration of nny relevant bill or resolution which may be
introdneed—in other words, an antifilibuster provision; and

6. Specifies that the measure is In no way intended to alter the
constitutional anthority of the Congress or the President, or the
provisions of existing treaties.
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COBT ESTIMATE

Pursuant to clause 7, Rule XIIT, of the House Rules, the commit-
tee believes that the adoption and implementation of this war powers
resolution will result in little or no additional cost to the Government
of the United States. If adopted, however, application of the legisla-
tion could result in substantial future savings to the Nation, both in
blood and treasure, by preventing U.S. military eomnbat involvements
abroad which are found by Congress to be not in the national interest.

SECTION-BY-SECTION ANALYSIS

Section 1. Short title and introductory clause

The introductory clause simply reads: “Concerning the war powers
of Congress and the President.” Sec. 1, the “Short Title,” reads:
“This measure may be cited as the “War Powers Resolution of 1973".”

The word “concerning” was chosen because the resolution is merely
intended to elaborate upon the application of the warmaking powers
of the Congress and the President mentioned in the Constitution. By
contrast with other war powers proposals, House Joint Resolution 542
does not attempt any itemized definition of the war powers.

Section 2. Consultation

This section directs that the President “in every possible instance
shall consult with the leadership and appropriate committees of the
Congress before committing United States Armed Forces to hostilitios
or to situations where kostilities may be imminent. * * *

The use of the word “every” rcflects the committec’s belicf that
such consultation prior to the commitment of armed forces should be
inclusive. In other words, it should apply in extraordinary and emer-
gency circumstances—even when it is not possible to get formal con-
gressional approval in the form of a declaration of war or other Bpe-
cific anthorization.

At the same time, through use of the word “possible” it recog-
nizes that a situation may be so dire, e.g. hostile missile attack under-
way, and require such instantaneous action that no prior consultation
will be possible. Tt is therefore simultaneously firm in its expression
of Congressional authority yet flezidle in recognizing the possible need
for swift action by the President which would not allow him time to
consult first with Congress,

The sccond element of section 2 relates to situations affer a commit-
ment of forces has been made {with or without prior consultation). In
that instance, it imposes upon the President, through use of the word
“shall”, the obligation to “conswlt regularly with such Members and
committees until such United States Armed Forces are no longer en-
gaged in hostilities or have been removed from areas where hostilities
may be tmminend.” .

A considerable amount of attention was given to the definition of
congultation. Rejected was the notion that consultation should be
synonymous with merely being informed. Rather, consultation in this
provision means that a decision is pending on a problem and that
Members of Congress are being asked by the President for their advice
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and opinions and, in appropriate circumstances, their approval of
action contemplated. Furthermore, for consultation to be meaningful,
the President himself must participate and all information relevant to
the situation must be made available.

In the context of this and following sections of the resolution, a
commitment of armed forces commences when the President makes
the final decision to act and issues orders putting that decision into
effect.

The word hostélities was substituted for the phrase armed conjlict
during the subcommittee drafting process because it was considered
to be somewhat hroader in scope. In addition to a situation in which
fighting actually has begun, Aostilities also encompasses a state of con-
frontation in which no shots have been fired but where there 1s a clear
and present danger of armed, conflict, “/mminent hostilities” denotes
a situation in which there is ‘g clear potential either for such a state of
confrontation or for actual armed conflict.

Section 3. Reporting

This section contains a reporting requirement obligating the Presi-
dent to submit a written report to Congress when “without a prior
declaration of war by Congress”, he takes certain actions committing
US. Armed Forces. The section stipulates the civcumstances
requiring such a report, preseribes its form, specifies the nature of its
contents, and states the timing of its submission. A central purpose of
the reporting requirement, is to cause the President, in the process of
decisionmaking, to take into account the legal and constitutional
foundation for his actions, as well us the constitutional role of the
Congress in warmaking.

Three sets of circumstances which would require a report are
enumerated in the resolution as follows:

(1) When the President “commqts United States Arimed Forces
to hostilities outside the territory of the United States, its posses-
sions and territories.” This includes all commitments of .S,
Armed Forces abroad to situations in which hostilities alrcady
have hegun and wherc there is reasonable expectation that Ameri-
can military personnel will be subject to hostile fire.

The Janguage makes clear that the subsection applies to hostili-
ties outside the territory of the United States, as opposed to at-
tacks directly upon, or within, the territory of the United States.
This language implicitly recognizes the President’s right to pro-
tect the United States against attacks by all enemies, foreign and
domestic. There is no implication whatsoever that the resolution is
intended to impair the President’s authority to provide such
defense.

(2) Reporting is required when the President “commits United
States Armed Forces equipped for combat to the tervitory, air-
space or waters of a {omign nation, except for deployments which
relate solely to supply, replacement, repair or training of United
States Armed Forces”. While subsection (1) refers to the com-
mitment of U.S. troops to an area where armed conflict actual ly
is in progress, subsection (2) covers the initial commitment of
troops in situations in which there is no actual fighting but some
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risk, however small, of the forces being involved in lLostilities. A
report would be required any time combat military forces were
sent to another nation to alter or preserve the existing political
status quo or to make the U.S. presence felt. Thus, for example,
the dispatch of Marines to Thailand in 1962 and the quarantine of
Cuba in the same year would have required Presidential reports.
Reports would not be required for routine port supply calls, emer-
gency aid measures, normal training cxercises, and other noncom-
bat military activities.

(3) Reporting is required when the President “sudstantially
enlarges United States Armed Forees equipped for combat al-
ready located in a foreign nation.” While the word “substantially”
designates a flexible criterion, it is possible to arrive at a commeon-
sense understanding of the numbers involved, A 100-percent in-
crease in numbers of Marine guards at an embassy—say from 5 to
10—clearly would not he an occasion for a report. A thousand
additionnl men sent to Furope under present eircumstances does
not significantly enlarge the total T8, troop strength of about
300,000 alreadv there. However, the dispatch of 1,000 men to
Guantanamo Bay, Cuha, which now hag a complement of 4,000
would mean an increase of 25 percent, which is substantinl. Tnder
this circumstance, President Kennedy would have heen required
to report to Congress in 1962 when he raised the number of U.S.
military advisers in Vietnam from 700 to 16,000,

The latter half of section 3 deals with the timing, form, and scope
of the report submitted hy the President.

(1) Timing.—Although prior war powors legisiation had used the
word “promptly” in designating the time period in which a Presiden-
tial report had to be submitted following an action specified under the
resolution, the committee saw the need for more precision and adopted
72 hours as the time limit. This period is assumed to be sufficient for
the President to assemble all the pertinent information necessary to
make a full report to the Congress. ’

(2) Form.—The report by the President is stipulated to be in writ-
ing. Moreover, to the maximum extent possible, it is to be unelassified.
If the President desires to make classified information available to the
Congress as additional justification for his actions, he is frec to do so.
The procedure of submitting the report to the Speaker of the House
and the President pro tempore of the Senate is a normal one for re-
ceiving such reports on behalf of Congress.

{3) Scope—TFive stipulations are made on the contents of the
report. By prescriptive language in the resolution, the President is
to include:

(A) the circumstances necessitating his action

(B) the constitutional and legisiative provisions under the au-
thority of which he took such action;

(€) the estimated scope of activities; ‘

(12} the estimated financial cost of such commitment or such
enlargement of forces; and

(£) such other informotion as the President may deem useful
to the Congress in the fulfillmeit of its constitutional responsibili-
ties with respect to committing the Nation to war and to the use
of United States Armed Forces abroad.
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Tt is the belief of the committee that a report which fulfills the cri-
teria set forth above will provide the Congress with adequate informa-
tion on which to base its deliberations and possible action concerning
the commitment of U.S. Armed Forces by the President.

Section 4. Congressional qction

Section 4 has four basic purpeses: first, to provide for a specific
procedure of consideration by Bongress when a report is submitted
pursuant to section 3; second, to provide for the receiving of a report
when Congress is not in session third, to deny the President the au-
thority to commit U.S. Armed Forces for more than 120 days without
further specific congressional approval; fourth, to authorize both
Houses of Congress to order the President to disengage any forces
from hostilities outside the United States at any time during or after
the 120-day period through passage of a concurrent resolution.

Subgection (a} of section 4 provides that each report suhmitted by
the President pursuant to section 3 shall be transmitted to the Speaker
of the House and President pro tempore of the Senate on the same day.

It further provides that if such a report is received when Con-
gress is not in session the Speaker and President dpro tempore, ¢f they
deem it advisable, shall jointly request the President to convene Con-
gress to provide for consideration of it and allow the Congress to
take appropriate action pursuant to this section. There are three rea-
sons for this language L

By use of the phrase ** * * if they deem it advisable * * *” itisin-
tended that the good judgment of these two officials would determine
whether the report covered a situation of sufficient urgency, im-
portance and severity to warrant the extraordinary measure of order-
ing the reconvening of Congress. There may be instances when a report
is filed on a relatively minor action.

The language “* * * shall jointly request” makes clear that both
the Speaker and President pro tempore would have to concur in the
importance of and urgency of the situation covered in the report and
in the desirability of asking the President to reconvene Congress.
Yet, through use of the word “shall” the committee intended to con-
vey its strong belief that reports dealing with situations of urgency
and importance would obligate these two officials to request the Presi-
dent to reconvene Congress. In this connection the committee recog-
nizes that the Constitution states clearly that only the President
“may” reconvene Congress.

The language “* * * that it may consider the report and take appro-
priate action * * *” refers to the congressional action and procedures
outlined in section 4 (b} and (¢) as well as sections 5 and 6, “Congres-
sional Priority Procedure.”

The resolution further stipulates that following receipt of the re-
port the Speaker and President pro tempore shall refer “it to the
Committee on Foreign Affairs of the House of Representatives and to
the Senate Foreign Relations Committee. ¥ * *” The purpose of this
language was to make clear that these two committees have proper
jurisdiction over declarations of war and with foreign affairs gen-
erally. Further, in order to make the report available to all members
of Congress the resolution stipulates that it “%e prinfed as a docu-
ment for each House.”
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Subsection (&) of the resolution is one of its major provigions, In
brief, it stipulates that “within one hundred and twenty calendar days
after a report is submitted or is required to be submitted * * *7 the
President wonld he required to terminate the commitment referred to
i the report and “remore any enlargement of U.8. Armed Forces”
unless the Congress enacts a declaration of war or a specific authoriza-
tion for the use of U.S. Armed Forces. Considerations which entered
into this provision are as follows:

The language “* * * * within one hundred and twenty celendar
days * * *7 was used as a means of providing an adequate but
fixed limitation on the period of the Presidential action. The
Congress recognizes that the President has, from time to time,
assumed a power to act from provision of treaties, laws, and
resolutions as well as from the Constitution itself which do not
constitute an explicit or specific authorization. This frowsm_n
enables Congress to consider the necessity or wisdom of a Presi-
dent’s action and to require the President to abandon such action
1f Congress is not persuaded that the action is in the interest of
the United States, or to endorse the action if Congress believes
it to be in the national interest. As is made clear in section 8 of
the resolution, this provision is not to be construed as a grant of
authority to the President to act for 120 days. Rather, it should
be considered a specific time limitation upon any power to act
assumed by the President from sources other than a specific
authorization by Congress,

Nor should this limitation and the power contained in subsec-
tion (c) be interpreted as limiting the means now available to
Congress and citizens to challenge the authority of the President
to act.

The language “* * * or is required to be submitted * * *” takes
into account a situation in which the President for whatever

~reason may decide not to submit a report. In that case, the 120-
day period would begin after the 72-hour period referred to in
section 3.

The language “* * * the President shall terminate any com-
mitment * * *” obligates the President explicitly to stop the com-
mitment or enlargement and remove U.S. Armed Forees to which
the report refers.

The phrase “* * * wnless the Congress enacts a declaration of
war or a specific authorization for the use of United States
Armed Forces” spells out either of the two specific afirmative
actions which the Congress would have to take in order for the
President to continue his action, namely, a declaration of war or
a specific authorization in the form of a joint resolution.

Subsection (c) is another of the resolution’s major provisions. It
provides for the termination of the President’s action covered in the
report through passage of a concurrent resolution by bhoth Houses,
before the end of the 120-day period referred to in section 4(b) and
notwithstanding section 4(b}. Tt is, in otler words, an option of con-
gressional action. Considerations which entered into the legistative
language here are as follows::

The phrase “shall be disengaged” has as its antecedent the
President’s action of committing U.S. Armed Forces. The intent
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of the committee was simply that the President shall stop the
action to which he has committed the forces by releasing the
forces from the order which committed them, and removing them
from the situation.

The language “* * * if the Congress so divects by concurrent
resolution” is the heart of subsection (c¢). It authorizes the use of
a concurrent resolution to “veto” or disapprove an action of the
President committing United States Armed Forces to hostilities.
In effect, the jomt resolution “endows” this concurrent resolution
with the binding force of statute. Since the language applies to a
situation where there is no congressional authorization for the
President’s action it thereby avoids the possibility of a Presi-
dential veto—and resulting 1mpasse—which would be possible on
a bill or a joint resolution. A discussion of the use of a concurrent
resolution for this purpose may be found on pages 13-14.

Sections 5 and 6. Congressional priority procedure

Sections 5 and 6 stipulate a specific congressional priority proce-
dure for consideration of a relevant bill or joint resolution whi may
be introduced pursuant to section 4(b) or a concurrent resolution
introduced pursuant to section 4(c), Sections 5 and 6 are, in other
words, the “antifilibuster” provisions of the resolution. While it was
recognized that filibusters are primarily a problem of the Senate, if
was felt that these provisions would protect the interests of the House
It would achieve tﬁat objective, for example, by allowing the House
enough time to deal with any relevant bill or resolution sent by the
Senate, Section b relates to section 4(b) and section 6 relates to sec-
tion 4 (c). In both cases, the language provides for referral to relevant
bills or resolutions to the House Committee on Foreign Affairs anc
the Senate Foreign Relations Committee in accord with the tradi-
tional jurisdiction of those committees.

The intent of the committes in including sections 5 and 6 is tc
establish the status of relevant legislation as “privileged motions,’
approximate to the procedure followed when a discharge petition it
filed for the consideration of a resolution.

TIMING OF SECTION 5

As prescribed in section 5 which relates to section 4(b), the tim-
ing of congressional procedures would be as follows:

Forty-five days before end of 120-day period—Bill or joint
resolution must be introduced to be guaranteed protection of
comnittee consideration.

Thirty days before end of 180-day period.—One such resoly-
tion or bill must be reported out by committee.

Within 3 legislative days of being reported by committee—
Legislation becomes pending business of either House and shal
be voted on and sent to the other body,

Fifteen days before end of 120-day period—Legislation acted
upon by one body and sent to the other body and referred tc
appropriate committee shall be reported out.

Within 3 legislatice days of being reported by committee i
other body—Legislation so reported shall hecome pending busi-
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ness and shall be voted on unless such body shall otherwise deter-
mine by yeas and nays.

End of 120-day period.—Presidential action must stop unless
previously sanctioned by Congress.

TIMING OF SECTION 6

The timing for congressional consideration under section 6, which
relates to section 4 (c¢) is as follows:

Within 15 calendar days of introduction of concurrent resolu-
tion—One such resolution shall be reported out by committee
with recommendations and shall become pending business.

Within 3 legislative days of being reported out—Shall be voted
on unless otherwise determined by yeas and nays.

Within 15 calendar days of concurrent resolution passed by one
House and referred to other body’s appropriate commiittee.—
Shail be reported out by committee and become pending business.

Within 3 legislative days of being reported out by committee.—
Shall be voted on unless otherwise determined by yeas and nays.

Section 7. Termination of Congress

Section 7 deals with a situation in which a Congress terminates
during the 120-day period specified in subsection 4 (b) without havin
taken fnal action to approve or disapprove a commitment of arme
forces.

The committce did not wish to force the President to cease a mili-
tary action abroad simply because Congress was not in session at the
expiration of 120 days and it had not been possible to take final action
before adjournment.

Thus. section @ provides that usuch acase the 190-day period shall
not expire sooner than 48 days after the convening of the next succeed-
ing Congress, providing that a resolution or bill is introduced pursuant
to subsection 4(h) within 3 days of the convening of the next suc-
ceeding Congress. This language is meant to insure that in any case
in which the 120-day period is interrupted by statutory termination of
Congress without congressional action, there would be an extension of
the poriod. 1t al=o wonld allow the antifilibuster provisions to come

into elfect,

Section 8. Interpretation of act
Seetion 8 deals with the construetion, intent, and effect of the resolu-

tion.
The intent of subsection (a) is to disclaine any intention of altcr-

ing the constitutional grants of war powers to the legislative and
exccutive branches. It theveby helps insure the constitutionality of
the resofution by making it clear that nothing in it can be interpreted
as changing in any way the powers delegated to each branch of govern-
e Constitition. In addition. it reassures U.S. allies that
Intion will not affect 178, obligations under mnutual
aties to which the United States is

ment by tl
passage of the reso
defense goreeents and other tre
a patiy,

The intent of subsection (1) is to state explicitly that nothing in
the resolution “shall be construed to represent congressional accept-
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ance of the proposition that Executive action alone ¢ '
constitutional process requirement contained in the mﬁgw g)gffuhﬁ
tual security treaties to which the United States is a party.” ,
This statement is aimed at rejecting those interpretations of the
treaty obligations of the United States which hold that mutual secu-
rity treaties such as NATO, SEATO, and ANZUS are “self-execut-
Ing” and do not require congressional sanction of any kind for Presi-
dential actions taken in pursuit of such obligations, Including actions
which involve the deployment of U.S. Armed Forces into hostilities.
The intent of subscction (c) is to emphasize that this resolution
docs not grant the President any new authority and, in connection
::'1(3111 (Ehe ItQOI;day perlo(fi re{fierred to in section 4(3). that the President
: not have any freedom of acti ing t -day i
which he does not ah{sady have. netion during the 120-day period

Se;fl.u.m 9. A pplicability to certain existing commitments

This sectiori provides that the resolution would apply to those com-
mitments of U.S. Armed Forces to hostilities whig}ll) gre in prog'rg;s
on the date of its enactment into law. The section further provides
thaf, upon enactment of the resolution the President should proceed
to file the report as required by section 3 and that the 120.day period
called for by subsection 4(b) would begin on the date of the filing of
the report. "

Section 10. Effective date
This section states that the resolution, except to the extent otherwise
provided in seetion 9, shall take effect on the date of its enactment.

USE OF A CONCURRENT RESOLUTION

Section 4(c) provides that an action by the President committing
U.S. troops to hostilities or into areas or situations where hostilities
are imminent could be terminated by both Houses 6f Congress acting
through a concurrent resolution. Some question has been raised about
the constitutionality of the use of a coneurrent resolution for this pur-
pose. After careful study of the issues involved the committee believes
th:}‘t t.ho’r;e 1s ample precedent for the use of the concurrent resolution
to “veto” or disapprove a future action of the President, which action
was previously authorized by a joint resolution or bill. ’

There are many examples of legislative actions which have the effect
of law \_wthout‘u Presidential signature. Perhaps the most notable is
the ability of Congress to veto executive branch reorganization plans
under the Executive Reorganization Act. Other exambples arc amend-
ments to the Constitution of the United States and orders to spend
mtif‘m.yt?ppropnélte;l t? the use of the (‘ongress. '

“urther, most of the important legislation cnact rose-
cution of World War IT provided thaf the powers gc:l's([llt:grt()t ltlﬁepI-l’gsg-
ident would come to an end upon adoption of concurrent resolutions
to that purpose. Among those acts were :

The Lend-Lease Act; '
First War Powers Act;

Emergency Price Control Act;
Stabilization Act of 1942; ’
War Labor Disputes Act.
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In more recent times both the Middle East Resolution and the Gulf
of Tonkin Resolution provided for their repeal by concurrent resolu-
tion.

This use of a concurrent resolution has been accepted by various
authorities as a constitutionally valid practice. It might be noted that
Senator Sam J. Ervin, a noted constitutional scholar, has authored a
bill which would permit international executive agreements to be
“vetoed” by the Congress through passage of a concurrent resolution.
This proposal has been endorsed by many constitutional experts and a
former Supreme Court justice. )

The constitutional validity of such usage of a concurrent resolition
is based on the capacity of Congress to liniit or to terminate the anthor-
ity it delegates to the Executive. In the case of the war powers, the
Constitution is clear that the power to declare war, as well as the power
to raise and maintain an army and a navy, belong to Congress, T'nder
the Constitution. the President is designated as the Commander n
Chief to prosecute wars authorized by Congress.

When the President commits U.S. Armed Forces to hostilities
abroad on his own responsibility, he has, in effect, assumed congres-
sional anthority. Under this war powers resolution the Congress can
rescind that authority as it sees fit by a concurrent resolution and
thereby avoid the problem of a Presidential veto. The authority for
the Congress to establish a legislative process for rescinding an assumed

ower to act on the part of the President can be found in Article 1,
gection 8, of the Constitution through the “necessary and proper”
clanse,

This authority of Congress was recognized as legitimate when Con-
gress passed legislation permitting the President to prosecute World
War II. This authority of Congress was recognized as legitimate in
the passage of the Middle East Resolution and the Gulf of Tonkin
Resolution. Tt is no less legitimate and constitutional today as em-
bodied in this war powers resolution.

SUPPLEMENTAL VIEWS OoF REPRESENTATIVES MatLLiann, BrooMriELD,
Mariras, GUYER, AND VANDER JacT

We voted in cominittee to report this resolution because we st rongly
support the reporting and consulting provisions of the legislation, al-
though we have equally strong reservations over the aperating pro-
visions. In our opinion the House should have the opportunity to de-
bate the resolution. )

It is our hope that as the lHouse works its will. the Members will
carefully scrutinize section 4 (b) and (¢). In onr opinien, section 4(b)
is dangerous and perhaps unconstitutional. It would nnwisely put into
law a provision whereby the fatlure of the Congress to act could foree
Presidential action with major national and international implica-
tions, Specifically, section 4(h) requires that within 120 ealendar days
after a report is submitted or required to be submitted pursuant to
section 3, the President shall terminate any commitment and remove
any enlargement of U.S. Armed Forces with respect to which such
report was submitted, unless the Congress enacts a declaration of war
or a spectfic authorization for the use of U.8. Armed Forces. In our
opinion, the Congress ought to exercise its powers in a positive way
and not have major consequences ensue from the inaction of the
C'ongroess,

There are several objections to terminating the President’s authority
in this manner. Recognizing that the war powers are shured Iy the
President and the Congress, the President—to cite one exarmple—ol-
viously has the authority to commit U.S. Armed Forees stationed
overseas to hostilities in order that they might protect themselves from
attack or threat of imminent attack. We doubt that the Congress can
consitutionally terminate the President’s authority to protect the
Armed Forces. We further doubt that the Congress can constitution-
ally terminate the I’resident’s authority by a failure to act, as pro-
vided for by section 4 (b).

This section appears to be as unwise as it may be unconstitutional.
Section 4(b) could require the disengagement of our Armed Forces
even in the face of a continuing attack. It could destroy an adversary’s
incentive to reach an early settlement of a dispute, since he surely
would hope that the Congress—Uy failure to act or otherwise—would
compe] the President to disengage 17.5. Armed Forces.

We should also consider the constitutionality of section 4(c), which
would permit the Congress by a concurrent resolution to require the
President to disengage U.S. Armed Forces from hostilities. We have
no problem with the policy envisioned in section 4(c¢) ; namely that in
exercising a shared constitutional power a majority of both Houses

(31)
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of Congress should have the power to require the disengagement of
Armed Forces committed to hostilities by the President without econ-
gressional approval.

We would, however, call attention to the constitutional question of
whether a concurrent Tesolution, not requiring the approval of the
Presicdent, would be binding upon the President.

Wiriam S. MaiLLiARD,
Wiriam S. BROOMFIELD,
Rorert 3. (Bop) Mamias,
Trx~xvYsoN (GUYER,

Guy Vanper JacT.

STPPLEMENTAL VIEWS OF REPRESENTATIVES BUCHIANAN AND WirsLex

We concur that there i great need for war powers Jegislation. Con-
gress must possess the means by which it can act on the question of
placing U.S. Armed Forces in combat. House Joint Resolution 542
goes a long way toward providing such a mechanism,.

Nevertheless, the language in section 4(b) troubles us. It permits
the exercise of congressional will through inaction. It is our opinion
that in order to fulfill its constitutional responsibility, Congress must
net, whether it be in a positive or negative manner.

Therefore, during the committee’s markup of the resolution, we
supported replacing the committee’s language in section 4(b) with an
amendment similar to the following:

Not later than one hundved twenty days after the receipt of
the report of the President provided for in section 3 of this
Act, tﬁe Congress, by a declaration of war or by the enact-
ment within such period of a bill or resolution appropriate
to the purpose, shall either approve, ratify, confirm, and au-
thorize the continuation of the action taken by the President
and reported to the Congress, or shall disapprove, in which
case the President shall terminate any commitment and re-
move any enlargements of the United States Armed Forces
with respect to which such report was submitted.

We shall offer this amendment during floor debate on House Joint
Resoludtion 542. On an issue which may involve the death of thousands
of Americans, we cannot delude ourselves that no action at all is an
anro riate response. Rather, each Member of Congress should de-
clare his views—through a “yes” or “no” vote—when the President
commits our Armed Forces to combat or substantially enlarges our
military presence abroad. Passage of our amendment will afford this
opportunity.

JouN BuUcHANAN,
Craries W. WaaLEN, Jr.
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Miworiry VIEWS oF REPRESENTATIVES FRELINGHUYSEN, DERWINSKI,
THoFsON, AND BURKE

We are opposed to the enactment of House Joint Resolution 542. Its
most important. provisions are probably unconstitutional and certainly
are unwisc. We strongly doubt the wisdom of attempting to draw rigid
lines between the President and Congress in the area of warmaking
powers. Ironically, enactment of this resolution in some respects would
expand considerably the constitutional anthority of the President, and
in other respects would severely restrict his authority. In our opinion,
the only appropriate way to make such far-reaching changes would
be by an amendment to the Constitution.

While we are in accord with the understandable desire of Members
to assurc Congress its proper role in national decisions of war and

eace, we consider the severe restrictions which this resolution seeks to
impose on the authority of the President to be dangerous. Should they
become cffective, they could affect adversely important national se-
curity interests of the United States.

Fléxibility—not the exact delimitation of powers—is a basic char-
acteristic of the Constitution. The framers of the Constitution clearly
had that aim in mind when they refrained from closely defining the
responsibilities of the executive and legistative branches in the areas of
warmaking powers. Moreover, throughout our history, Presidents have
employed the power which that flexibility has allowed them to en-
courage peacefnl resolutions of potentially dangerous situations,

What is most ironie is that this joint resolution, constructed as it is
with an eve to our unfortunate experiences during the mid-1960’,
would not have prevented our steadily deepening involvement in Viet-
nam. had it been on the books 10 vears ago. For example. there is no
reason to believe that Congress after the Gulf of Tonkin incident
would have refused to approve Presidential action through the mech-
anism provided in this measure. Congress at the time would have de-
clared war. had that been requested, or we would have specifically
authorized the use of our Armed Forces,

Ilonse Joint Recolution 542 cannot give Congress foresight or wis-
dom, and will not foree an uncooperative Executive to be more forth-
coming. In fact, it may achieve just the opposite effect. A President
faced with a possible congressional veto of his actions might be
tempted to circumvent Congress. He might, for example, appeal di-
rectly to the American people in order to force Congress to support
him. If that were to happen, Congress could be virtually excluded
from the decisionmaking process. Moreover, House Joint Resolution
512, which seeks to provide a “trip wire.” invoking restrictions on kx-
ecutive action, might well encourage a President to be less than candid
when setting forth the circumstances and justifications for his actions.

Following are our views in more detail with respect to each scetion
of the resolution.

(34)
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Section 2, and most of section 3, seek to insure reasonable consulta-
tion with Congress, by requiring submission of reports to Congress by
the President whenever he commits the U.S. forces to hosti%ities or
potentially hostile situations, or when he enlarges our combat forces
already located in foreign nations. Essentially the same provisions
have been enacted previously by the House of Representatives in two
preceding Congresses. Section 4(a), which seeks to insure prompt
action by Congress on such reports, also is the same language as that
already twice approved by the House. We consider these requirements
to be entirely approprate.

We have reservations, however, about the wisdom of the inclusion
of section 3(d), language which was not contained in the resolutions
previously approved by the House. Section 3(d) requires that the
President communicate to Congress the estimated financial cost of any
commitment of U.S. forces outside the United States. What point
would there be in requiring the President to announce at the outset of
a national security emergency his judgment as to the cost of com-
mitting of our forces? It may be argued that Congress needs a specific
estimate of costs in order to I‘:elp us make up our minds about whether
or not to support the President. In our opinion, that information
would be of no particular value to Congress but might be extremely
revealing to an enemy. We believe that Congress would receive ade-
quate information under the requirements of the other subsections of
section 3, and that the advantages to be gained by hostile powers
through the required financial disclosure would far outweigh any
incremental benefit to Congress.

Section 4 (b) and (c) are at the heart of our objections to the resolu-
tions. Section 4(b) provides that the President at the end of 120 days,
without regard even to the immediate safety of our armed forces,
must terminate any involvement of U.S. forces in hostilites outside
the United States, and withdraw newly dispatched combat forces
from the area of any foreign country {except for supply, replace-
ment, repair or training deployments), unless the Congress by that
time has enacted a declaration of war or “specifically” authorized the
use of our Armed Forces.

This effort to limit the President’s power—by the failure of Con-
gress to take affirmative action—strikes us as highly dangerous. For
example, suppose the President were to commit troops in Europe in
order to defend our own country? That he has such power as Com-
mander in Chief is not challenged, but the 120-day limitation might
make it necessary for him to withdraw troops already fully committed
to combat. At best, the limitation could onll; be construed as an effort
to circumscribe sharply his ability to continue to exercise his power.
To avoid such a reversal of national policy, a President might hur-
riedly cscalate hostilities, to force Congress to support him, or in an
effort to win the conflict within 120 days—or an enemy might seek to
avoid negotiating a settlement in the belief that the President would
soon be forced to withdraw our troops. Thus the 120-day provision
might actually promote, rather than deter, our involvement in
hostilities.

Proponents may argue that in such a situation Congress would
recognize the necessity of declaring war, or of specifically authorizing
the use of troops. As a practical matter, however, Congress does not
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always move quickly and a legislative deadlock might develop. More-
over, in onr opinion it is highly undesirable for Congress, through its
own inaction. to be able to determine whether a course of Presidential
action shonld be continued.

The manifold constitutional and national security problems created
by the 120-day provision of section 4(b) are compounded by section
4{e). This section provides that hostilities and deployments may be
terminated by Clongress aloue at any time within the 120-day period,
by means of a concurrent resolution having no force of law,

“If the Commander in Chief, acting within his constitutional au-
thority, orders our forces to deploy or to engage in hostilities, Con-
aress may affect such action if it wishes, but necessarily must do so
through ‘use of its constitutionally granted powers. By seeking to
provide that a concurrent resolution shall have the foree of law, we are
embarking on an extremely dangerous, and probably unconstitutional
course of action.

There may be cases in which Congress hns gpecifically authorized
hostilities or deployments by constitutional means other than a dec-
laration of war. Under Article I, Section 7 of the Constitution, au-
therity granted by any bill, order or resolution may be repealed or
amended onlv through the same process: once {ongress has given its
consent to legislation it may not be withdrawn unilaterally by the
Congress with less than a two-thirds vote.

Section b is another example of the difficulty of trying to establish
rigid procedures where, in fact, flexibility is required, During com-
mittee consideration it was clear that the practical effects of the time
requirements were not adequately explored. For example, the question
was raised. if the beginning of the last 45 days of the 120-day period
coincided with the end of a Congress, would be the 15 days for commit-
tee consideration be binding upon the next Congress? A related ques-
tion was whether Congress would be able to organize quickly enougch
to meet the deadline. These questions, in our opinion, were not an-
swered satisfactorily.

While sections 7 and 8 are generally helpful, given their context. we
strongly oppose the requirement of section 9 that this resolution he
applied retroactively to cover hostilities existing on the day of its
enactment. which were previonsly authorized and initiated.

The proper and most useful role for Congress to play, in decisions
of war and peace, cannot be developed through confrontation with the
Executive. To function effectively, partienlarly in times of national
crisis, our system of government must exhibit a maximum amount of
cooperation between the two branches—executive and legislative. In
the past such cooperation has been the means by which we have
achieved successful policy decisions. It is to this end that we should
be striving. House Joint Resolution 542 will not help—indeed, we be-
Jieve it will seriously impede—the achievement of this objective.

Perer H. B. FRELINGHUYSEN,
Epwarp J. DErwiNsK],
Verxon W. THoMsON,

J. HerserT BURKE.

Letter of July 16,1974, to Former Secretar i

] , y y of State Henry A. Kis-

singer, From Hon, Thomas E. Morgan, Former Chairmrz):n, Com-
mittee on Forelgn_ Affairs, and Hon. J. W. Fulbright, Former
Chairman, Committee on Foreign Relations

CoMMITTEE oN FORE1GN AFFaIRS,
HQ&IZSE’LS)F REPRESENTATIVES,
Hon. Henry A. KisSINGER, ashingion, D.C., July 16, 1974
Secretary of State,
Department of State,
Washington, D.C.

DEear Mr. SEcRETARY: We are writing to you concerning impl
tation of Public Law 93-148, the Wag Po);rers Resolut{golnrflli&zm;élu
know, this legislation established by statute the requirements and
procedures to be followed to ensure the exercise by the Congress of
its (:Ollb‘?tltut_l‘()nal responsibilities concerning any decision to involve
the United States Forces in hostilities. We belicve that the effective
and diligent implementation of P.L. 93-148 can remove from con-
tention an area which has been a subject of strain between the Exec-
utive Branch and the Congress in recent years.

Because the statutory mechanisms for implementation of the pro-
cedures set out in the law are activated in the first instance by the
reporting system mandated in Section 4, we would like to know what
i_irrangcmpnts have been made within the Executive Branch to ensure
full and timely compliance. Specifically, we would like to know which
responsible official within the Executive Branch has been designated as
the “‘action officer’”” with respect to the Section 4 reporbingD require-
ments. Moreover, if the designated person is a civilian official such
as the Legal Advisor of the Department of State, we would like to
know what arrangenients have been made for coordination with the
pertinent elements in_the military chain of command lo ensure that
he has full and immediate access to all information required to be re-
ported to the Congress under the law.

We also believe that it may be useful for staff members of the
Committee on Foreign Relations of the Senate and the Committee on
Foreign Affairs of the House of Representatives to meet with officials
of the Executive Branch designated by you for purposes of discussing
the details of those implementation arrangements which require care-
fgl coordination and ccoperation between the Congress and the
Executive. '

Sincerely,
TuaoMmas E. Moraan.

J. W. FuLsriGHT.
(37)



Letter of September 7, 1974, to Hon. Thomas E. Morgan, Former
Chairman, Committee on Foreign Affairs, From Former Secre-
tary of State Henry A. Kissinger

THE SECRETARY OF STATE,
Washington, D.C., September 7, 157 4.
Hon. Tuomas E. Moregax,
Chairman, Commitiee on Foreign Affairs,
House of Representatives. .

DEar Mrg. Cratevan: T appreciate the suggestions made in your
letter of July 16 concerning implementation of the War Powers Reso-
lution (P.L. 93-148). I am taking this matter up with the Secretary
of Defense and will be back in touch with you ns soon as our plans
are developed.

Best regards,
He~nry A. KissINGER.
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Letter of October 7, 1974, to Hon, Thomas E. Morgan, Former
Chairman, Committee on Foreign Affairs, From Former Secre-
tary of State Henry A. Kissinger

THE SECRETARY OF STATE,
Washington, October 7, 1974.
Hon. THomas E. Morgan,
Chairman, Committee on Foreign Affairs,
House of Representatives.

Dear Mr. CHalRmaN: On July 16 you wrote to me regarding the
implementation of the War Powers Resolution. In particular, you
asked what arrangements had been made within the Executive
Branch to insure “full and timely eompliance” with the reporting
requirement of Section 4 of the Resolution. T am pleased to inform
you that since my September 7 letter to you on this matter, Secretary
Schlesinger and I have agreed that our respective legal counsels will
be jointly responsible for bringing immediately to our attention cases
where it would be appropriate for us to recommend to the President
that a report be submitted to the Congress pursuant to Section 4 of
the War Powers Resolution.

With regard to the question of access to information, I understand
that several months ago the Office of the Secretary of Defense in-
stituted an arrangement whereby the Legal Adviser to the Chairman
of the Joint Chiefs of Staff informs the Department of Defense
General Counsel of all troop deployment actions routed through the
Chairmean’s office which could raise a question s to whether a report
to the Congress is required. In implementation of that arrangement
a written instruction was promulgated establishing a War Powers
Reporting System within the Operations Directorate of the JCS.
Arrangements have been made for this Department’s Legal Adviser
to receive the same information as is supplied to the DOD General
Counsel. Consultations between the two departments’ legal counsels
will be arranged as needed.

George Aldrich, the Acting Legal Adviser, would be pleased to
arrange for further discussions of this matter with you or with members
of your staff if you so desire.

Best regards,
Henry A. KissiNgER.
(89)




Report Dated April 4, 1975, From Former President Gerald R.
Ford to Hon, Carl Albert, Former Speaker of the House of Rep-
resentatives, in Compliance With Section 4(a)(2) of the War
Powers Resolution, Relative to the Transport of Refugees From
Danang

ApriL 4, 1975.
Hon. CArL ALBERT,
Speaker of the House of Representatives,
Peking, China
(C/O Ambassador Bush).

As you know, last Saturday | directed United States participation
in an international humanitarian relief effort to transport refugees
from Danang and other seaports to safer areas farther south in
Vietnam. The United States has been joined in this humanitarian
effort by a number of other countries who are offering people, supplies
and vessels to assist in this effort. This effort was undertaken in
response to urgent appeals from the Government of the Republic of
Vietnam because of the extremely grave nature of the circumstances
involving the lives of hundreds of thousands of refugees. This situation
has been brought about by large-scale violations of the Agreement
Ending the War and Restoring the Peace in Vietnam by the North
Vietnamese who have been conducting massive attacks on the northern
and central provinees of South Vietnam.

In accordance with my desire to keep the Congress fully informed
on this matter, and taking note of the provision of section 4(a){(2) of
the War Powers Resolution (Public Law 93-148), T wish to report to
you concerning one aspect of United States participation in the refugee
evacuation effort. Because of the large number of refugees and the
overwhelming dimensions of the task, I have ordered U.S5. Naval
vessels to assist in this effort, including Amphibious Task Group 76.8
with 12 embarked helicopters and approxinately 700 Marines. These
naval vessels have been authorized to approach the coast of South
Vietnam to pick up refugees and U.S. nationals, and transport them
to safety. Marines are being detailed to vessels participating in the
rescue Inission. The first vessel entered South Vietnam territorial
waters ot 0400 a.m. EDT on April 3, 1975.

Although these forees are equipped for combat within the meaning
of section 4(a)(2) of Public Law 93-148, their sole mission is to assist
in the evacuation including the maintenance of order on board the
vessels engaged in that task.

As stated above, the purpose of the introduction of United States
Naval vessels into Vietnamese waters is to assist in an international
humanitarian effort involving vessels of several nations, including
both military and civilian craft. The United States participation in
this effort inclades the charter of commercial vesscls, the use of
Military Sealift Command vessels with civilian crews, as well as
United States naval vessels with military crews. This effort is being
undertaken pursuant to the President’s constitutional authority as
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Commander-in-Chief and Chief Executive in the conduct of foreign
relations and pursuant to the Foreign Assistance Act of 1961, as
amended, which authorizes humanitarian assistance to refupees
civilian war casualties and other persons disadvantaged by hosti ities
or conditions relating to hostilities in South Vietnam.,

You will appreciate, I am sure, my difficulty in telling you precisely
how long United States forces may be needed in this effort. Our
present estimate, however, is that this operation may involve the
presence of United States Naval vessels in Vietnamese waters for a
period of at least several weeks.

Gerarp R. Forp.




Report Dated April 12, 1975, From Former President Gerald R.
Ford to Hon. Carl Albert, Former Speaker of the House of Rep-

resentatives, in Compliance With Section 4(a)(2) of the War

Powers Resolution, Relative to the Evacuation of U.S. Nationals
From Cambodia

Tae WHITE HovusE,
Washington, D.C., April 12, 1976,

Hon. Cari. ALBERT, ) )
Speaker, U8, House of Representatives, Washington, D.C.

DeAr Mg. SpEakER: As you and other members of Congress were
advised, in view of circumstances in Cambodia, the United States
had certain contingency plans to utilize United States Armed Forces
to assure the safe evacuation of U.S. Nationals from that country.
On Friday, 11 April 1975, the Khmer Communists forces had ruptured
Government of the Khmer Republic (GKR) defense lines to the
north, northwest and east of Phnom Penh and were within mortar
range of Pochentong Airfield and the outskirts of Phnom Penh. In
view of this deteriorating military situation, and on the recommenda-
tions of the American Ambassador there, I ordered U.S. military
forces to proceed with the planned evacuation out of consideration
for the safety of U.3, citizens. .

In accordance with my desire that the Congress be fully informed
on this matter, and taking note of Section 4 of the War Powers
Resolution (P.1.. 93-148), I wish to report to you that the first ele-
ments of the U.S. forces entered Cambodian airspace at 8:34 P.M.
EDT on 11 April. Military forces included 350 ground combat troops
of the U.S. Marines, 36 helicopters, and supporting tactical air and
command and control elements. The Marines were deployed from
helicopters to assure the security of helicopter landing zone within
the city of Phnom Penh. The first helicopter landed at approximately
10:00 P.M. EDT 11 April 1975; and the last evacuees and ground
security force Marines departed the Cambodian landing zone at ap-
proximately 12:20 A.M. on 12 April 1975. The last elements of the
force to leave received hostile recoilless rifle fire. There was no firing
by U.S. forces at any time during the operation. No US. Armed
Forces personnel were killed, wounded or missing, and there were no
casualties among the American evacuees, o

Although these forces were equipped for combat within the mean-
ing of Section 4(a)(2) of Public Law 33-148, their mission was to
effect the evacuation of U.S. Nationals. Present information indicates
that a total of 82 U.S. citizens were evacuated and that the task force
was also able to accommodate 35 third country nationals and 159
Cambodians including employees of the U.5. Government. )

The operation was ordered and conducted pursuant to the Presi-
dent’s Constitutional executive power and authority as Commander-
in-Chiel of U.S. Armed Forces. )

I am sure you share with me my pride in the Armed Forces of the
United States and my thankfulness that the operation was conducted
without incident.

Sincerely, Garatp B. Fomp.
(42)

Report Dated April 30, 1975, From Former President Gerald R.
Ford to Hon. Carl Albert, Former Speaker of the House of Rep-
resentatives, in Compliance With Section 4 of the War Powers
Resolution, Relative to the Evacuation of U.S. Citizens and
Others From South Vietnam

The Wurrr House,
Washington, April 30, 1975.
The Honorable the SPEAKER,
U.8. House of Representatives,
W ashington, D.C.

Dear Mr. Speaxer: On April 4, 1975, 1 reported that U.S. naval
vessels had been ordered to participate in an international humani-
tarian relief effort to transport refugees and U.S. nationals to safety
from Danang and other seaports in South Vietnam, Thig effort was
undertaken in response to urgent appeals from the Government of
South Vietnam and in recognition of the large-scale violations by .
the North Vietnamese of the Agreement Ending the War and restor-
ing the Peace in Vietnam.

In the days and weeks that followed, the massive North Vietna-
mese attacks continued. As the forces of the Government of South
Vietnam were pushed further back toward Saigon, we began a pro-
gressive withdrawal of U.8. citizens and their dependents in South
Vietnam, together with foreign nationals whose lives were in jeopardy.

On April 28, the defensive lines to the northwest and south of
Saigon were breached. Tan Son Nhut Airfield and Saigon came under
increased rocket attack and for the first time received artillery fire.
NVA forces were approaching within mortar and anti-aircraft mis-
sile range. The situation at Tan Son Nhut Airficld deteriorated to
the extent that it became unusable. Crowd control on the airfield
was breaking down and the collapse of the Government forces within-
Saigon appeared imminent. The situation presented a divect and im-
minent threat to the remaining U.S. citizens and their dependents in
and around Saigon.

On the recommendation of the American Ambassador there, I
ordered U.S. military forces to proceed by means of rotary wing
aircraft with an emergeney final evacuation out of considerafion for
the safety of TS, citizens.

In accordance with my desire to keep the Congress fully informed
on this matter, and taking note of the provision of section 4 of the
War Powers Resolution (Public Law 93-148), I wish to report to
you that at about 1:00 A M. EDT, April 29, 1975, U.S. forces entered
South Vietnam airspace. A force of 70 evacuation helicopters and 865
Marines evacuated about 1400 TV.S. citizens, together with approxi-
mately 5500 third country nationals and South Vietnamese, from
landing zones in the vicinity of the 17.S. Embassy. Saigon, and the
Defense Attache Office at Tan Son Nhut Airfield. The last elements
of the ground security force departed Saigon at 7:46 P.M. EDT
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April 29, 1975. Two crew members of a Navy search and rescue heli-
copter are missing at sea. There arve no other known U.S. casualties
from this operation, although two 1.5, Marines on regular duty in
the compound of the DNefense Attaché Office at Tan Son Nhut Air-
field had been killed on the afternoon (EDT) of April 28, 1075, by
rocket attacks into a refugee staging area. U.S, fighter aircraft pro-
vided protective air cover for this operation., and for the withdrawal
by water of a few Americans from (‘an Tho, and in one instance sup-
pressed North Vietnamese anti-aireraft artillery firing upon evacu-
ation helicopters as they departed. The ground security forces on
occasion returned fire during the course of the evacuation operation.

The operation was ordered and conducted pursuant to the Presi-
dent’s Constitutional executive power and his authority as Comman-
der-in-Chief of T7.8. Armed Forces.

The United States Armed Forces performed a very difficult mis-
sion most successfully. Their exemplary courage and discipline are
deserving of the nation’s highest gratitude.

Sincerely,
Gerarn R. Forn.

Report Dated May 15, 1975, Fr ;
» rom Former President Gerald R.
Ford to Hon, Carl Albert, Former Speaker of the House of Rep-
rPesentatlves, in Compliance With Section 4(a)(1) of the War
owers Resolution, Relative to the Mayaguez Incident

Washs Tre WaITE HOUSE,
The Honorable the Semaren, ashington,D.C., May 15. 1975.
U7.8. House o f Representatives
Washington, D.Cj.p ’
VDEAR Mr. SpeakEr: On 12 May 1975, I was advised that the SS
M ayaguez, a merchant vessel of United States registry enroute from
Hong Kong to Thailand with a U.S. citizen crew, was fired upon
stopped, boarded, and seized by Cambodian naval patrol boats of the
Armed Forces of Cambodia in international waters in the vicinity of
Poulo Wai Tsland. The seized vessel was then forced to proceed to
Koh Tang Island where it was required to anchor. This hostile act
was m clear violation of international law.

In view of this illegal and dangerous act. I ordered, as you have
heen previously advised, United States military forees to conduct
the necessary reconnaissance and to be ready to respond if diplomatic
efforts to secure the return of the vessel and its personnel were not
successful. Two United States reconnaissance aircraft in the course
of locating the Mayaguez sustained minimal damage from small fire-
arms. Appropriate demands for the return of the Mayaguez and its
crew were made, both publicly and privately, without success.

In accordance with my desire that the Congress be informed on this
matter and taking note of Section 4(a) (1) of the War Powers Resolu-
tion, I wish to report to you that at about 6:20 A.M.. 13 Mav. pursuant.
to my Instructions to prevent the movement of the Mayaguez into a
mainland port. U.S, aireraft fired warning shots across the bow of
the ship and gave visual signals to small eraft approaching the ship.
Subsequently. in order to stahilize the situation and in an attempt to
preclude removgll of the American crew of the & ayaguez to the main-
land, where their rescue would be more diffienlt. T directed the United
States Armed Forces to isolate the island and interdict any movement,
between the ship or the island and the maintand. and to prevent move-
ment of the ship itself, while still taking all possible care to prevent
loss of life or injury to the T7.8. captives. During the evening of 13
Mav. a (’_‘ambndmn patrol hoat attempting to leave the island disre-
garded aircraft warnings and was sunk. Thereafter. two other Cam.-
hodian patrol craft were destroved and four others were damaged and
immohtlized. One boat. suspected of having some 1.8, captives aboard ;
succeeded in reaching Kompong Som after cfforts to turn it around
without iniury to the passengers failed.

Our continued objective in this operation was the rescue of the
captured American crew along with the retaking of the ship Mayaguez.
For that purpose, T ordered late this afternoon an assault by United
States Marines on the island of Koh Tang to search out and rescue
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such Americans as miﬁht still be held there, and I ordered retaking
of the Mayaguez by other marines boarding from the destroyer escort
Holt. In addition to continued fighter and gunship coverage of the
Koh Tang area, these marine activities were supported by tactical
aircraft from the Coral Sea, striking the military airfield at Ream
and other military targets in the area of Kompong Som in order to
prevent reinforcement or support from the mainland of the Cambeo-
dian forces detaining the American vessel and crew.

At approximately 9:00 P.M. EDT on 14 May, the Mayaguez was
retaken by United States forces. At approximately 11:30 P.M., the
entire crew of the Mayaguez was taken aboard the Wilson. U.S. forces
have begun the process of disengagement and withdrawal.

This operation was ordered and conducted pursuant to the Presi-
dent’s constitutional Executive power and his authority as Com-
mander-in-Chief of the United States Armed Forces.

Sincerely,
Geraro R. Foro.

Report Dated April 26, 1980, From Former President Jimmy
Carter to Hon. Thomas P, O’Neill, Jr., Speaker of the House of
Representatives, in Compliance With Section 4(a) of the War
Powers Resolution, Relative to the Aborted Rescue Attempt in

Iran

Ture WHiTE Housk,
Washington, D.C., A pril 26, 1950,
Hon. Tuosas P. O’Nrir, Jr.,
Speaker of the U.S. House of Representatives,
Washington, D.C.

DEar Mr. SPEAKER: Because of my desire that Congress be informed
on this matter and consistent with the reporting provisions of the War
Powers Resolution of 1973 (Public Law 93-148), I submit this report.

On April 24, 1980, elements of the United States Armed Forces
under my direction commenced the positioning stage of a rescue opera-
tion which was designed, if the subsequent stages had been executed,
to effect the rescue of the American hostages who have been held cap-
tive in Iran since November 4, 1979, in clear violation of international
law and the norms of civilized conduct among nations. The subsequent
phases of the operation were not executed. Instead, for the reasons
described below, all these elements were withdrawn from Iran and no
hostilities occurred.

The sole objective of the operation that actually occurred was to
position the rescue team for the subsequent effort to withdraw the
American hostages. The rescue team was under my overall command
and control and required my approval before executing the subseqnent
phases of the operation designed to effect the rescue itself. No such
approval was requested or given because, as described below, the mis-
sion was aborted.

Beginning approximately 10:30 AM EST on April 24, six U.S.
(130 transport aircraft and eight RH-53 helicopters entered Iran
airspace. Their crews were not equipped for combat. Some of the C-130
aireraft carried a force of approximately 90 members of the rescue
team equipped for combat, plus verions support personnel.

From approximately 2 to 4 PM EST the six transports and six of
the eight helicopters landed at a remote desert site in Iran approxi-
mately 200 miles from Tehran where they disembarked the rescue,
commenced refueling operations and began to prepare for the subse-
quent phases.

During the ﬂlﬁht to the remote desert site, two of the eight heli-
copters evelope operating difficulties. One was forced to return to
the carrier Nimitz; the second was forced to land in the desert, but its
crew was taken aboard another of the helicopters and procecded on to
the landing site. Of the six helicopters which landed at the remote
desert site, one developed a serious hydraulic problem and was unable
to continue with the mission. The operational plans called for a mini-
mum of six helicopters in good operational condition able to proceed
from the desert site. Eight helicopters had been included in the force
to provide sufficient redundancy without Imposing excessive strains
on the refueling and exit requirements of the operation. When the
number of helicopters available to continue dropped to five, it was
determined that the operatiop could not proceed as planned. There-
fore, on the recommendation of the force commander and my military
advisers, I decided to cancel the mission and ordered the United States
Armed Forces involved to return from Iran.
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During the process of withdrawal, one of the helicopters accidentally
collided with one of the C-130 aircraft, which was preparing to take
off, resulting in the death of eight personnel and the injury of several
others. At this point, the decision was made to load all surviving per-
sonnel aboard the remaining C-130 aireraft and to abandon the remain-
ing helicopters at the landing site. \ltogether, the United States
Armed Forces remained on the ground for a total of approximately
three hours. The five remaining airveraft took ofl about 5 :45 PM EST
and departed from Tran airspace without further incident at about
8:00 PM EST on April 24. No United States Armed Forces remain
in ITran.

The remote desert ares was selected to conceal this phase of the
niission from discovery. At no time during the temporary presence
of United States Armed Forces in Iran did they encounter Iranian
forces of any type. We believe, in fact. ithat no Iranian military forces
were 1n the desert area, and that the Iranian forces were unaware of
tho presence of United States Armed Forees until a fter their departure
from Iran. As planned, no hostilities occurred during this phase of
the mission—the only phase that was executed.

At one point during the period in which United States Armed
Forces elements were on the ground at the desert Janding site a bus
containing forty-four Iranian civilians happened to pass along a near-
by road. The bus was stopped and then disabled. Tts occupants were
detained by United States Armed Forvees until their departure, and
then released unharmed. One truck closely followed by a second ve-
hicle also passed by while United States Armed Forees elements were
on the ground. These elements stopped the truck by a shot into its
headlights. The driver ran to the second vehiele which then eseaped
across the desevt. Neither of these incidents atfected the subsequent
decision to terminate the mission.

Our rescue team knew. and I knew, that the operation was certain
to be dangerous. We were all convineed that if and when the rescue
phase of the operation had Leen commenced. 1t had an excellent chance
of success. They were all volunteers; they were all highly frained. I
miet with their leaders before they went on this operation. They knew
then what hopes of mine and of all Americans they carvied with them.
I share with the nation the highest respect and appreciation for the
ability and bravery of all who participated in the mission.

To the families of those who died and who were injured, T have
expressed the admiration I fecl for the courage of their loved ones
and the sorrow that I feel personally for their sacrifice,

The mission on which they were embarlked was a humanitarian mis-
sioir, It was not directed against Tran. It was not directed against the
people of Tran, It caused no Iranian casualties.

This operation was ordered and conducted pursuant to the Presi-
dent’s powers nnder the Constitution as Chief Executive and as Com-
mander-in-Chief of the United States Armed Forees, expressly recog-
nized in Section 8(d) (1) of the War Powers Resolution. In earrving
out this operation, the United States was acting wholly within its
right, in accordance with Article 51 of the Uinited Nations Charter, to
protect and rescue its citizens where the government of the territory
in which they are lecated is unable or unwilling to protect them.

Sincerely,
Jiaary CARTER.

Legal Opinion of May 9, 1980, by
Counsel, on War Powers Consultation Relative to the Iran

Rescue Mission

1. In my opirion, the President’s decision to use the armed
forces in an attempt to rescue the American hostages in Iran,
without consulting Congress before taking this action, was
a lawful exercise of his constitutional powers as President
and Commander-in-Chief, and did not violate the War Pow-
ers Resolution of 1973,

2. The President’s constitutional power to use the armed
forces to rescue Americans illegally detained abroad is clearly
established. /n re Neagle, 135 U.g. 1, Durand v. Hollings, 8
Fed. Cases 111. This %wer was expressly recognized in the
Senate version of the War Powers Resolution, and is not ne-
gated by the final version of the Resolution, especially where,
as here, those to be rescued include United States Marines.

3. His inherent constitutional power to conduct this kind of
rescue operation, which depends on total surprise, includes
the power to act before consulting Congress, if the President
concludes, as he did in this case, that to do so would unrea-
sonably endanger the suecess of the operatiou and the safety
of those to be rescued.

4. Section 3 of the War Powers Resolution does require
consulting with Congress “in every possible instance” before
introducing United States Armed Forces into “hostilities or
into situations where imminent involvement in hostilities is
clearly indicated by the circumstances.” In this case, the first
stage of the operation—introducing the rescue team into Tran
during the night of April 24—did not invelve any hostilities.
The rescue effort itself was not to be initiated before the fol-
lowing night, and could have been aborted before any in-
volveinent in hostilities was “clearly indicated,” and this is
in fact what oecurred.

5. In any event, Section 8(d) (1) of the War Powers Reso-
lution provides that nothing in it “is intended to alter the con-
stitutional authority of the Congress or of the President.”
If Section 3 were read to require prior consultation in these
precise circumstances—where the President has inherent con-
stitutional authority to conduct a rescue operation dependent
on surprise and reasonable ground to believe that prior eon-
sultation would unreasonably endanger the success of the op-
eration and the safety of those to be rescued—this would raise
grave issues as to the constitutionality of Section 3. Since
statutes and joint resolutions are to be read where possible in
& manner that does not raise such grave constitutional issues,
Section 3 and Section 8(d) (1), read together, should not be
construed to require prior consultation under the precise cir-
ecumstances of this cuse. Eastern Railroad ¢ onference v.
Noerr, 365 U.8. 127 (1961) ; California v. Arizona, 440 U.S.
59 (1979).
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Lloyd Cutler, the President’s




Letter of March 6, 1981, to Secretary of State Alexander M. Haig
from Hon. Clement J. Zablocki, Chairman, Committee on
Foreign Affairs

CommrITTEE 0N FOREIGN AFFAIRS,
Housk oF REPRESENTATIVES,
Washington, D.C.,March 68,1981,
Hon, ALExanpEr M. Haig,
Secretary of State,
Department of State, Washington, D.C. )

Dear Mr. SecreTARY : There is growing congressional interest and
concern over President Reagan’s recent decision to send additional
U.S. military personnel to El Salvador as it relates to the requirements
of the Arms Export Control Act and the War Powers Resolution.

In order to enhance congressional ability to independently judge
compliance with these two Acts, I respectfully request that the Com-
mittee on Foreign Affairs be provided with the following information :

1. A copy of the instructions and guidelines goverming the
activities ofy U.S. military personnel in El Salvador; and

2. A periodic report describing the internal security situation
in El Salvador a,ndp the activities of UU.S. military personnel there.

Your cooperation in this respect would have the benelfit of increasing
the confidence of the American people and the world community that
the U.S. Government is fully committed to avoiding U.S. participation
in any activity of a combat nature or involvement In any combat oper-
ation in El Salvador,

With best wishes, I am

Sineerely yours,
CLEMENT J. ZABLOCKL
(50)

Letter of April 6, 1981, to Hon. Clement J. Zablocki, Chairman,
Committee on Foreign Affairs, from Hon. Richard Fairbanks,
Asgistant Secretary of State for Congressional Relations

DEPARTMENT or STATE,
Washington, D.C., Apri 6,1981.
Hon. CLeMENT J. ZABLOCET,
Chairman, Committee on Foreign Affairs,
House of Representatives.

Drar Mr. Cramsax: I am responding to your letter of March 6 to
the Secretary concerning U.S. military personnel in El Salvador.
Members of the Senate Foreign Relations Committee have expressed
%milar concerns and I am providing a similar response to Chairman

ercy.

As you requested, I am enclosing herewith the text of the instruc-
tions 1ssued by the Joint Chiefs of Staff governing all U.S. military
personnel in El Salvador,

At the present time the Salvadoran armed forces are conducting
several military medium-sized operations in the northern and eastern
parts of the country. The most recent operations have not encountered
amy large pockets of resistance. The Salvadoran Government claims
150 government soldiers killed in the last 2 months and perhaps as
many as 1,000 or more of the insurgents.

Tho insurgents do not permanently oceupy any area of the country
and they are engaging in hit-and-run attacks, targeting utility power
stations, bridges, and crop storage areas. They are attempting to sab-
otage the economy to the extent possible, although they are still em-
ploying terrorism against both the rural and urban populations. They
are occupying villages temporarily and executing persons who sup-
port tho government, '

To date there have been no incidents involving our military per-
sonnel in any way with government operations against the leftist in-
surgents. I am enclosing a description of the activities of the 7.8,
military personnel assigned to EI Salvador connected with the assist-
ance and training programs.

With respect to the Arms Export Control Act, the conflict in Kl
Salvador predates the enactment of section 21(c) (2) and no report,
has been filed under that section. Nevertheless, the information con-
tained in the letter to you from Deputy Secretary of Defense Carlucei
dated March 13, and the information contained in this letter and its
enclosures are intended to provide all of the same data that would be
required under section 21(c) (2) if there were a new “outbreak of sig-
nificant hostilities.” Moreover, the functions being performed by 17.8.
personnel m El Salvador fall clearly within the range of permissible
activities under section 21 (c) (1), as set out in the reports of the Com-
mitteo on Foreign Affairs and the Committee of Conference on the In-
ternational Security and Development. Cooperation Act of 1980,
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With respect to the War Powers Resolution, we have reminded our
Embassy in San Salvador of the Resolution’s requirements for consul-
tation with and reports to Congress in the event that U.S, military per-
sonnel are introduced into hostilities or a situation where imminent in-
volvement in hostilities is clearly indicated by the circumstances. We
have instructed the Embassy to keep the security situation of T1.S.
military personnel in El Salvador under systematic review, and to
report immediately any developments which suggest any significant
inerease in the risk to them. This is intended to assure that the require-
ments of the War Powers Resolution will be complied with in a timely
manner should they become applicable. In addition, the Embassy has
assured that all U.S. personnel in El Salvador have been briefed on
security procedures intended to avoid involvement in hostilities or situ-
ations of imminent hostilities, and that these procedures will be strictly
enforeed.

Wo will continue to keep the Committee informed through periodic
reports which we will begin providing shortly in accordance with your
requiest, and will remain vigilant in observing all legal requirements.
Under present circumstances, we believe monthly reports would be
appropriate, but will review the frequeney if conditions change. The
first report covering through the end of March should be available
500N,

Sincerely,
' Ricranp FAIRBANES,
Assistant Secretary
for Congressional Relations.
Enclosures:

1. Instructions Governing U.S. Military Personnel.*
2. Description of Duties of U.S. Military Personnel.

AvTtaorizep U.S. MILITaARY SECURITY ASSISTANCE PERSONNEL—
Ei1 SavLvapor

Military Mission (MILGP)—There arc 11 U.S. military per-
sonnel presently authorized for the MILGP in El Salvador, These
consist of a permanent staff of six officers and enlisted men and a five-
man administrative MTT which is assisting the MILGP to handle
its heavy administrative workload. (There is an additional officer on
duty in a temporary overlap status). MILGP provides the executive
direction and adminisirative support for the security assistance pro-
gram in El Salvador.

O peration Planning and Assistance Teams (OPAT).—These two
five-man teams have been deployed. One works with the High Com-
mand in San Salvador to immprove Salvadoran logistics, command
and control, and communications procedures. The second ()P_A_T is
providing the same kind of assistance to the regional military
commands. ]

Helicopter Pilot Training Maintenance Team.~This team of 14 is
nssisting the Salvadoran armed forces in San Salvador to estahlish a
pilot training program and a maintenance and logistic program 1n
support of the U.S.-supplied helicopters.

1 Enclosure 1 18 classified and therefore s retained 1o committee flles.
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Naval MTT—This six-man tean assists th rador
La Union in determining materiel requiremse ® pagedoran ey ot

ts needed to de i
fleet of ¢ . juirements need o upgrade its
sed. oastal patrol craft and provide instruction In 1nterd§gt10n at

Small Unit Training Team.—These thr ini
will provide instruction in the use of U.:;fsﬁl‘;;ll;éﬁnrrtl;igilglga?gﬁﬁ
operations and conununications. One team will be deployed to the
National Training Center in southern El Salvador by April 1. The
;)t}l‘er two have been assigned to the newly formed quick reaction bat-
ﬁ lon near Santa Ana. Eleven of the personnel are in country with
the remaining four scheduled to arrive by the end of March,




Letter of May 8, 1981, to Hon. Clement J. Zablocki, Chairman,
Committee on Foreign Affairs, From Hon. Richard Fairbanks,
Assistant Secretary of State for Congressional Relations

DEPARTMENT OF STATE,
Washington, D.C., May 8, 1981,
Hon. Cremext J. Zasrocin,
Chairman, Commitice on Foreign Affairs,
House of Representatives.

Drear Mr. Citurmax: Tn accordance with my letter of April 6,
T am pleased to provide the first monthly report on the situation af-
fecting U.S. military personnel in El Salvador. This report covers
information and activities through the end of April. I am providing
a similar report to Chairman Percy.

U.8. MILITARY PERSONNEL

During the month of April, U.S. military security assistance staffing
in El Salvador remained at the same level and composition as that
given in the enclosure to iny letter of April 6. (This refers only to
nmiilitary personnel administering our security assistance program,
and does not include T.S, military personnel assigned to the Defense
Attaché’s office, the Marine Guard detachment, or the OAS Honduras/
El Salvador observer mission.)

The helicopter pilet training and logistics teams continued their
work with Salvadoran helicopter personnel, and the 5-man opera-
tions planning assistance augmentation team (OPAT) visited the
regional commands, assisting them in logistics and command and con-
trol planning. The three 5-man small unit training (SUT) teams
were deployed as planned, two to the newly formed quick reaction
battalion near Santa Ana and one to the National Training Center
in southern Kl Salvador. We authorized the extension to mid-May
of four of the six personnel of the Naval MTT which had been sched-
uled to complete work by May 1. The other two members departed
May 1. The extension was required because of the late arrival of cer-
tain technical equipment needed for repair work on the Salvadoran
patrol vessels.

The only security incident involving U.S. militery security assist-
ance personnel occurred on April 1 after two helicopters landed at the
eastern provincial capital of San Vicente. Eight 1.5, military per-
sonnel on a visit to the San Vicente regional command had been on
board (five members of the OPAT augmentation team and three
members of the OPAT team working with the High Command).
When ono of the helicopters took off after unloading its passengers,
it came under light, smull arms fire from a considerable range. No
hostile fire was directed against the T.S, military personnel, who
remained nnder cover and did not use their sidearms. The Salvadoran
security forces returned fire and cleared the area. The visit proceeded
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without further incident. There were no i

LT casualties t -
vadoran I‘)ersonne'] nor any damage to the helicopter ‘dl(.)ll‘iIITl'S.t};j; bS?Jf
encounter. There is no evidence that the 1.8, personnel wetge targel;:l:d

for attack in this instance or : 1
prearranged ambush or that the helicopters were subject to a

GENERAL SECURITY BITUATION

gugpe créectent Ir‘lont‘}}s the American presence in El Salvador has become
i)ili%y Of.o ;Ll;r%l;?)gs terrtorlst allcld propaganda activity. The vulnera-
- nbassy to rocket attacks is especialil i
March 25, extensive dama Vird fioor, which was
s e image was caused to the third floor, whi
ggé?l?‘fgg llﬁ 111’11 ahr}(gst identical attack in September 1980 ’ﬁelilgt;‘zzill{s
le arternoon when injury or death 1d h i
occurred. This and other assaults ha companicd vy Lot
1 i ) , ve been accompanied by high-
powered rifle fire. Rifle fire and/or hand 3 Tace
March 4, March 7, and March 17 O Aan' Sand Apei 6 ataiice o8
.. g . g 13 and April 6 attack
made against the Salvadoran se ity Fo o ' protoet the
the S curity forces assigned t
Embassy. While there have I ho ies From these attsme. 1he
ASSY. ! een no casualties from these attack
continuing threat to the American i " requires (e
: presence in Kl Salvador i
cor(lftant. practice of the most prudent seeurity precautiong?qmres the
1uerrllla overations are continuine on a hif-and-run basis in sev-
gaicparts of the country with carefully selected attacks against stra-
tign fecon([)mlc targets and military outposts. The most serious situa-
tion 0{ tl e government is in northern Morazan department where
aI‘meézsf ,000 guerrillas have been concentrated. The Salvadoran
poqi‘tziongri(:st lllliasvs?rh&d Lglsf,ﬁculty dislodging the guerrillas from their
sit  his area. ULs. personnel are not located in M.
their security is not affected by the situation there at this t?;?ez wn and

I trust ti . e : .
COmmﬂteg. hat the foregoing information will be helpful to the

Sincerely,

Riciiarp FaIRBANKS,
Assistant Secretary
for Congressional Relations,

o






