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Dear Jason, 
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Jason Markham 
Perpetual Motion Films 
13104777135 

Beth N. Ochoa 
Attorney at Law 
The Law Offices of Beth N. Ochoa 
13520 Rye St, Suite 105 
(818) 995-4402 
(818) 905-8785 

As you requested, John Willheim has produced the original contract between him 
and Air America, Inc. proving that John is indeed the true copyright owner of the film 
"Air America." Please call me to discuss this. John will be glad to loan you his 
master again 

Beth Ochoa 

IMPORTANT: THE INFORMATION conlainted in this facsimile message is 
intended only for the personal and confidential use of the designated recipients 
named above. This message may be an attorney-client communication, and as 
such, is privileged and confidential. If the reader of this message is not the intended 
party and received this document in error, any review, dissemination, distribution, or 
copying of this message is strictly prohibited. If you have received this 
communication in error, please notify us immediately by telephone and return the 
original message to us by mall. Thank you. 
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December 7, 1999 

Jason Markham 
Perpetual Motion Films 
11801 Mississippi Ave., Suite 300 
Los Angeles, CA 90025 

Dear Jason: 

THE LAW OFF=ICES OF BETH N. OCHOA 
I!S10~CilI QIJUlol/OS 
ry,1.,m"", ®do 6',,( Jim 

When we last spoke, we agreed that If Mr. Willhelm could produce the original contract between 
himself and Air America, Inc. and prove that Mr. Willheim was indeed the copyright owner of the film, 
Perpetual Motion would pay Mr. Willhelm seven thousand dollars ($7,000.00) for the use of his 
master and related materials. 

Mr. Willhelm has gone through his storage boxes and has produced the contract you requested. A 
copy is enclosed. The Copyright Act of 1976 specifically refers to works made for hire. I have 
enclosed a copy of "Circular 9" which clarifies Section 101 of the Copyright Act of 1996 which defines 
a "work made for hire." To determine whether a work is a work for hire, the relationship of the parties 
of either employee or independent contractor must be determined. In the present case, Mr. Wlllheim 
was not an employee of Air America, Inc. and Is by the language in the contract an independent 
contractor for the following reasons. 

"Circular 9" states that the contract must have the words "the work is a work made for hire." Nowhere 
in the contract between Mr. Willheim and Air America, Inc. does it say the required words "the work 
Is a work made for hire." 

Because the Air America contract was signed in 1969, it would be subject to the Copyright Act of 
1909 rather than the newer Copyright Act of 1976. The Copyright Act of 1909 does not address 
works made for hire in detail, but in the Register of Copyrights "Copyright Law Revision Study No. 18" 
written to Congress in 1975, the Register wrote, on the subject of works made for hire and the 
Copyright Act of 1976, "The rule has long been established, both under the common law and under 
the statute (1909), that the rights in a work produced by an employee in the course of his employment 
are vested in the employer. This rule has been based on several grounds: (1) the work is produced 
on behalf of the employer and under his direction; (2) the employee is paid for the work; and (3) the 
employer, since he pays all the costs and bears all the risks of loss, should reap any gain." 

It should be noted that the reason the Copyright Act of 1976 specifically requires the words "work for 
hire" in a contract is that, at the time the 1976 statute was written, there was already extensive case 
law in which the federal courts had interpreted the 1909 Copyright Act to require such words. This 
case law was governing law when the Air America conract was signed In 1969. 

OFFICE. (6\6) 905-6765 
FAX. (818) 995-4402 
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Under this 1909 Act standard, we have the distinction between employee and independent 
contractor. Paragraph two (2) of the Air America contract under "RECITALS" says 
"Sponsor ... desires to retain the services of Producer ..... Retaining the services of someone is not the 
wording of an employment contract but a contract between two different entities (independent 
contractor contract). Mr. Willheim did not produce his work as an employee and was not paid as an 
employee, therefore failing the work for hire test of the Copyright Act of 1909. 

In addition to the absence of the words ''work made for hire," other language in the Air America 
contract also confirms that Mr. Willhelm was il.IYi§ys the copyright owner. Working with the History 
Channel, you are familiar with a 'buyout." In a buyout, one company hires a production company to 
produce B film for them. The company hiring the production retains the negative and the intellectual 
property (copyright). Paragraph seven (7) under "AGREEMENT' says that Mr. Wiliheim must deliver 
one positive print. Not only does this paragraph OQ\ require delivery of the negative, the paragraph 
gives possession of the negative to Mr. Wiliheim with the promise that Air America, Inc. has the right 
of purchasing further positive prints. Air America, Inc. does not have the rl.9.b1 to have positive prints 
of the film, they have to purchase copies from Mr. Willhelm, and Mr. Willheim has to agree to a special 
price. 

The fact that the Air America contract lacks the words "work for hire" and that Mr. Willheim retained 
the negative instead of Air America, Inc. are compelling proof that Mr. Willheim owns the copyright. 

You claim that the film is public domain because government publications are public domain. Section 
105 of the Copyright Act of 1976 says "Copyright protection under this title Is not available for any 
work of the United States Government, but the United States Government is not precluded from 
receiving and holding copyrights transferred to it by assignment, bequest, or otherwise.' 

The rule of government publications does not apply in the present case. Section 105 applies to 
govemment publications by government agencies where the government acknowledges publication. 
In the present case, Air America, .Inc. was a proprietary corporation secretly funded by the Central 
Intelligence Agency. Air America, Inc. provided airlift capabilities for sensitive operations worldwide. 
Mr. Willheim did not have a contract with a government agency. He had a contract with an 
independent Delaware registered corporation not publically affiliated with the U.S. government. 
Therefore, Section 105 does OQ\ apply to the present situation. 

OFFICE, 1818) 905-8785 
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When I did an extensive Library of Congress search for copyrights, the Library of Congress had !lQ 
record of the film ever being copyrighted nor any record of Air America, Inc. or George A. Doole, Jr. 
as copyright claimants. In other words, the CIA Is not going to claim copyright of this film because 
they would have to publicly admit they were spying on China during the Viet Nam years as well as 
providing secret paramilitary assistance to anti-Chinese forces in Tibet. Since the CIA will not claim 
the copyright, this is final compelling proof that Ihis film does nol fall under the Section 105 exception 
and Ihat Mr. Willheim is truly the rightful copyright owner. 

Mr. Willhelm currently has a copyright application for the film pending in the U.S. Copyright Office in 
Washington D.C .. Since he is rightfylly claiming the copyright. the film is cooyright protected. Please 
call me 10 finalize paymenl details. 

Very truly yours, 

Mr?!, C'dL,., 
8eth N. Ochoa 
Attorney at Law 

BNO/JP 

Enel. 
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All!!!!!!!!! 

nus AGREEMBNT, .,.d • .thil Q.Q..:!!' day of ~ , 196.9. by and 

between JOHN WlLLKEIM PRODUCTIONS o( Hollywood, California (h.roin t.ll~d 

1I1'roducer") &Ild AlIt AM!IUCA, I1«l •• & D.laware corporat;l.on (herein c:all.d 

I'Sponlor") • 

!HIUH 
At the requaat of SpoQlor. ltodue., bal h.r.tofQle Qon4uot.d, e~~lete4. 

and .ubmittod to Spon.or, a (101d .tudyreport datod Marcb J, 1969, 'UCin, 

torth Producor'. propo,.1 for tho production of a (ull .oaatb doc~.ntary 

motion picture on tho dom •• tLc and ev.r.aa, oparatlon, and a.tlvLt1 •• of 

Span.or. which propo .. l va, ,upple .... "tod b1 "(1) Propolil Modification" dated 

March 21, 1969. rha portion. of ,ald propo •• l and Propo.al Modification which 

aro p.rt~ont to ·tbi, Alr.emebt .r. r.produoed aad atta.hod h.r.te and h.ro. 

Spon'or d •• lr •• t~ hava a ~.t100 picture produe.d dOOuMontias it, 

a.ttvtt:!.e. and d •• i ••• to r.tain tho •• rvle •• of Produ.or fer tho production 

of ,uca motlon piatur. aD tbl eerM. and oondltion. hereinaftar ,.t forth. 

Producer and Spon.or tblreloro .&rea at foLl ..... I 

!i!!!I11U 
Producer .ball produco and deliver to SpoD,or, ona tully compllt. 

16 ... ftxty minute cotor Motion picture rel .... priDt, witb roco.d04 ..... rat:f.on 

and .ound .tf •• t. II d.tormlnod )y lroduoo., mod. to tho bi,h,"t prof ••• ional 

'taadaxd, documlatiOJ the actlv:f.ti •• an4 opI.ationo of Spen •• r, within tho Propo •• l 

ducription. 

Produc •• 'hill pro ••• d forthvith with thl productlon ot the motion 

pictur., and ,ball .arry 00 thl .am. with all due dilieon •• , in acoord,no. , 
vith tbl cu.to~. ant ,t.ndlrd. ottha indu,try. and within· .ix month. from the 

datI at,tbi. A ...... nt 'hall dlliYar .atd prlDt to 8pOD.or. Sald 'i¥ loath 

period ,hall be'oxtended 1n the avont .ot d.layo '.yoad theooutrol of lroduolr 

1~lud1ns. but' not U ... it • .s tel. 1If'e.tb.~ r •• t1:1ot1on., act. of. Ooc1 •. W&I'I_ ct. ... !l 

the moti01l p:l.cture. 



To Jason Markharn Perpelual Motrrom, Beth N. Ochoa The Law Offices of Beth N. Ochoa (818) 995~44G2 .. ~21719g 16.0'1,54 Page 6 of 9 

NOV 14' i99!i.roducer 

motion picture. 

and Sponoor .h&ll work in cIa,. cooperation in producing tbe 

To 1n.ure talc Sponoor i. advl •• d of the content of tne' 
motion picture to thl fnlll.t pOI.ible Ixtant at all .ta, •• of preparation 
and production, Spon.or .hall provide. repr,"ent&tiva to .te~p.ny Producer 
dudng the production pariod. In addition, Producer .hall u ... hi. bUt offort. 
to k.ep opon.or fully Idvi •• d. 

It 1. undlrstood that Producor'5 oblia_tian horeundor i. to produce a 
motion pictur. within tho limit. of the Propo.ol. Hovevlr, SpQnlor eh&ll. 
have the opportunity to Ixamin. the motion picturl vith ra.plct to arriving 
at • tinal product a,re.able to Sponaor at two Itage. of production a. the •• m •. 
ar. defined 1n the PropoI.l, namoly, rouSh cut .tale and interlock atase. At 
thue .t", •• ,· Sponaor ·.haH make IUII&eltloDl fo\' tho •• re .. onable chansn it 

de.ire. and Prod~c.r ahall ~ooparat. in makina .uch ro •• on.bl. chango. a. are fealible. 
Spon.or .hd1 PlY to Producer, the .um of $85,0'00.00 .. foll"".: 

One-third of .. 1d aum ($28,333.00) conourrently witb thl execution 
of thl. Alreement; 

OQe thlJ:d ($28,333.00) at tho becinnltl8 of the laboratory phail. of 
film production; 

The batinci ot $28,334.00 upon d.~lvary ot the fint.bed prlnt. 
lnoludod in Idel $85,000.00 10 the deUvHyof ona pr.tnt. A~l addltiollll 
print. ot tile motion picture. will b. providod at a coat of $450~OO each,·' 
provided. however, that Producer Ihall have the opH·"" of del1vldna ·the 
ne,_the to the Sponlor in Ihu ot providing additional print,., 

Spon.or .h.ll UI. ita b.lt ottortl to cooperate and aid Producer 1n'all 
upe<e. of the 'producition of the .. ot.10n pi.tu ..... to that en<l, .Spa~or .han 
provide Produc.r with around tran,port.tlon vhanlv.~ prlctical It.Sponler'. 
facUities and vUi make avaUable I rea,ooable number of noo-r.v.nu .... fly1"111 
houra in varien. aircraft fOT tho purpol. at photoaraphi", otr opontio,," and 

.. ' tronaport1"111 Produen an4 hi. equipment to the 'plcific Ittu rlquired for 
couplote film covaraae. 
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Sponsor anAll indemnify and hold Produo •• harml, •• from .ny And All 

el.l ... , dllDlage. and co.t., illcluding reuonablo .Hornoy. lees which may 
reoult or arlo. from the' production of the moHon pic tun or any ohOWi"8 or 
eltblbition theroof, exc.pt for luch cldmo, de ....... co.to ."d fe •• which 
mAY r •• ult or ari •• trem the noa1lgenca lncludlnS act. of com~i •• ioo and 
omi •• loD on the part of any princip.l, ofticer. or .mployee of tho Producer. 

Tbi. Agreem.nt .ball onure to the benefit of and .hall be binding upon 
the parti •• hereto, t~elr lucco'.ora And .,"1IDO. 

Tbi. Alreemellt m.y b. oxecuted ill levoral counterp.rt., .ach of which 
may be dumad an or18inal, but all of vIIioh together .hall. conltitut. on~ 
and the lawe in.trument. 

INWITNBSS ~R!OF,'tbe part i •• have cau.ed tql. Agreement to b. Ix.outed 
by their rlpr •• entltiv •• th.r.u~to duly authori •• d al of the day and y.ar fir.t , . 
above writ tell. 

JOHN W1LLI!KIM l'R.OJJUCTlONS 
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INTRODUCTION 

Under the 1976 Copyright Act, as amended (title 17 of 
the United States Code), a work Is protected by copyrillht 
from the time it is created In a fixed form. In other words, 
when a work is written down or otherwise set into tangible 
form, the copyright immediately becomes the property of 
the author who created it Only the author or Ihose deriv­
ing their rights from the author can rightfully claim copy­
right. 

Although the general rlile Is that the person who creates 
a work is the author of that work, there is an exception to 
that principle: the copyright law defines a cetegory of 
works called ''works made for hire." If a work is "made for 
hire," the employer, and not the employee, Is considered 
Ihe author. The employer may be a firm, an organization, 
or en individual. 

To understand the complex concept of a work made for 
hire, it is necessary to refer not only to the statutory defini­
tion, but also to its interpretation in cases decided by 
courts. 

i , 
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STATUTORY DEFINITION 
--_._---_.-

Seclion 101 of the copyrighllaw defines a "work made 
for hire" as: 

(1) a work prepared by an employee wilhin the scope 
of 11is or her employment; or 

(2) a work specially ordered or commissioned for use 
as 8 contribution to a collective work, as a part of a mo­
tion picture or other aUdiovisual work, as a translation, as 
a supplementary work, as a compilation, as an instruc­
tional texl, as a test, as answer materlat for a test, or as 
an atlas, if the panies expressty agree in a written instru­
ment signed by them that the work shall be considered a 
work made lor hire. For the purpose of the foregoing sen­
tence, a "supplementary work" is a work prepared for a 
publication as a secondary adjunct to a work by another 
author for the purpose of Introducing , concluding,lIIustrat­
ing, explaining, revising, commenting upon, or aSSisting 
In the usa of the other work, such as forewords. 
afterwords, pictorial Illustrations, maps, charts, tables, 
editorial notes, rnusical arrangements, answer material 
for tests, bibliographies, appendixes and Indexes; and an 
"Instructional text" is a literary, piela rial or graphic work 
prepared for publication and with the purpose of use in 
systematic inslructional activities. 

_._.---_._--
DETERMINING WHETHER A WORK IS MADE FOR 
HIRE 
-----------.--- --------

Wh~ther or not a particular work is made for hire is de­
termined by the relationship between the parties. This de­
termination may be difficult, because the statutory deftnl­
lion of a work made for hire is complex and not always 
easily applied. That definition was the focus of a 1989 
Supreme Court deci6ion (Community for Creative Non­
Violence v. Reid, 490 U.S. 730 [1989]). The court held 
that \0 determine whather a war!< is made for hire, one 
must firs I ascertain whether the work was prepared by (1) 
an employee or (2) an independent contrector. 

If a work is created by an employee, part 1 of the statu­
tor; definition applies and generally the work would be 
considered a work made for hire. IMPORTANT: The term 
"employee" hera is not really the same as the common 
understanding of the term; for copyright purposes, It 
means an employee under the general common law of 
agency. This is explained in further detail below. Please 
read about this at "Employer-Employee Relalionship Un­
der Agency Law." 

If a work is craatad by an independent contractor (that 
Is, someone who 16 not an employee under the general 

2 

common law of agency), the work is a specially ordered 
or commissioned worn end part 2 of the statutory defini­
\I~!!EPlies. Such a work can be a work made for hire only 
ilUl.al!j)Jf the following conditions are met: (1) it comes 
within one of the nine categoriss of works listed In part 2 
of the definition and (2) there is a written agreement be­
tween the parties speCifYing thai the woR< Ira worK made 
)or hire. 

Employer-Employee Relationship Under Agency Law 

As mentioned above, if a work is created by an em­
ployee, part 1 of the copyright cods's. definition of a work 
made for hire appi'lss. To 11SIp determine who Is an em­
ployee, the Supreme Court In CCNV v. Reid Idenlified 
certain factors that characterize en "employer-employee" 
relatlonshlp as defined by agency law: 

1) Control by the employer over the work (e.g., the 
employer may delermine how the work Is done, has the 
work done at the employer's location, and provides equip­
ment or other means to create work). 

2) Control by employer over the employee (e.g., the 
employer controls the employee's schedule in creating 
work, has the right to have the employee perform other 
assignments, determines the method of payment, and/or 
has the right to hire the employee's assistants). 

3) Status and oonduct of employer (e.g .. the em­
ploysr Is In business to produce such works, provides the 
employee with benefits, andlor withholds tax from the 
employee's payment). 

These factors are nol exhaustive. Tho court left un­
clear which of these factors must be present to establish 
the employment relationship under the work for hire 
definition, but held that supervision or control over cre­
ation of the work alone is not controlling, 

Allor most of these factors characterize a regular, 
salaried employment relationship, and It ts clear that a 
work created within the scope of such employment Is a 
work made for hire (unless the parties involved agree 
otherwise). 

Examples of works for hire created In an employment 
relationship are: 

• A software program created within the scope of his 
or her dulles by a staff programmer for Creative 
Computer Corporation. 

• A newspaper article written by a slaff journalist for 
publication In the newspaper that employs him. 


