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Time; 15.55.26

Pages: 9

To Jason Markham
Company:  Perpetual Motion Films
Fax #: 13104777135

From: Beth N. Ochoa

Title: Attorney at Law

Company: The Law Offices of Beth N. Ochoa
Address: 13520 Rye St., Suite 105

Fax #: (818) 995-4402

Voice #: (818) 905-8785

Message:

Dear Jason,

As you requested, John Willheim has produced the original contract hetween him
and Air America, Inc. proving that John is indeed the true copyright owner of the filim
"Air America." Please call me to discuss this. John will be glad to loan you his
master again.

Beth Ochoa

IMPORTANT: THE INFORMATION containted in this facsimile message is
intended only for the personal and confidential use of the designated recipients
named above. This message may be an attorney-client communication, and as
such, is privileged and confidential. If the reader of this message is not the intended
party and received this document in error, any review, dissemination, distiibution, or
copying of this message is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone and return the
original message to us by mail. Thank you.
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THE LAW OFFICES OF BETH N. OCHOA

13520 o Ot Qbuits #7195
QBraman @k, CA 37423

Dscember 7, 1989

Jason Markham

Perpstual Motion Films

11801 Mississlppl Ave., Suite 300
Los Angeles, CA 90025

Daar Jason:

When we last spoke, we agreed that If Mr. Willheim could produce the original contract betwesn
himself and Air America, Inc. and prove that Mr. Willheim was indeed the copyright owner of the film,

Perpetual Motion would pay Mr. Willheim seven thousand dollars ($7,000.00) for the use of his
master and related materials.

Mr. Willheim has gone through his storage boxes and has produced the contract you requested. A
copy is enclosed. The Copyright Act of 1876 specifically refers to works made for hire. | have
enclosed a copy of "Circular 8" which clarifies Section 101 of the Copyright Act of 1996 which defines
a "work made for hire.” To determine whether a work is a work for hire, the relationship of the parties
of either employee or independent contractor must be determined. In the present case, Mr. Wiltheim

was not an employee of Air America, Inc. and Is by the language in the contract an independent
contractor for the foliowing reasons, ‘

“Circuiar 9" states that the contract must have the words "the work is a work made for hire.” Nowhere
in the contract belween Mr. Willheim and Air America, Inc. does it say the required words “the work
is a work made for hire.”

Because the Air America contract was signed in 1969, it would be subject to the Copyright Act of
1909 rather than the newer Copyright Act of 1876. The Copyright Act of 1909 does not address
works made for hire in detail, but in the Register of Copyrights “Copyright Law Revision Study No. 18"
written to Congress in 1875, the Register wrote, on the subject of works made for hire and the
Copyright Act of 1976, "The rule has long been established, both under the common law and under
the statute (1909), that the rights in a work produced by an employee in the course of his employment
are vested in the employer. This rule has been based on several grounds: (1) the work is produced
on behalf of the employer and under his direction; {2) the employee is paid for the work; and (3) the
employer, since he pays all the costs and bears all the risks of loss, should reap any gain.”

it should be noted that the reason the Copyright Act of 1976 specifically requires the words “work for
hire" in a contract is that, at the time the 1976 statute was written, there was already extensive case
law in which the federal courts had interpreled the 1809 Copyright Act to require such words. This
case jaw was governing law when the Alr America conract was signed In 1969.

QFFICE - (818) 905-8785
FAX - (818) 9954402
E-MAIL - bochoa@lix.netcom.com
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Under this 1909 Act standard, we have the distinction bestween employee and independent
contractor. Paragraph two (2) of the Air America contract under "RECITALS" says
“Sponsor...desires lo retain the services of Producer..." Retaining the services of somaone is not the
wording of an employment contract but a contract between two different entities {independent
contractor contract). Mr. Willheim did not produce his work as an employse and was not paid as an
employee, therefore failing the work for hire test of the Copyright Act of 1809,

In addition to the absence of the words “work made for hire," other language in the Air America
contract also confirms that Mr. Wiltheim was always the copyright owner. Working with the History
Channel, you are familiar with a "buyout.” In a buyout, one company hires a production company to
produce a film for them. Tha company hiring the production retains the negative and the intellectual
property (copyright). Paragraph seven (7) under "AGREEMENT" says that Mr. Willheim must deliver
one positive print. Not only does this paragraph nof require delivery of the negative, the paragraph
gives possession of the negative to Mr. Willheim with the promise that Air America, Inc. has the right
of purchasing further positive prints. Air America, Inc, does not have the right to have positive prints
of the film, they have to purchase copies from Mr. Willhelm, and Mr. Wiltheim has to agree to a special

-, price.
()

The fact that the Air America contract lacks the words “work for hire” and that Mr. Wiliheim retained
the negative instead of Air America, Inc. are compelling proof that Mr. Wiliheim owns the copyright.

You claim that the fiim is public domain because government publications are public domain. Section
105 of the Copyright Act of 1978 says “Copyright protection under this title Is not avallable for any
work of the Unitad States Government, but the United States Government is not precluded from
receiving and holding copyrights transferred to it by assignment, bequest, or otherwise.” -

The rule of government publications does not apply in the present case. Section 105 applies to
govemment publications by government agencies where the government acknowledges publication.
In the present case, Air America, Inc. was a proprietary corporation secretly funded by the Central
Intelligence Agency. Air America, Inc. provided airlift capabilities for sensitive operations worldwide.
Mr. Willheim did _not have a contract with a8 government agency. He had a contract with an
independent Delaware registered corporation not publically affiliated with the U.S. government.
Therefore, Section 105 does gt apply to the present situation.

( ) OFFICE - (8418} 905-8785
FAX - (84B) 096-4402
E-MAIL - bochoaix.netcom.com
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When | did an extensive Library of Congress search for copyrights, the Library of Congress had ng
record of the film ever being copyrighted nor any record of Alr America, Inc. or George A. Doole, Jr.
as copyright claimants. in other words, the CIA is not going to claim copyright of this film because
they would have to publicly admit they were spying on China during the Viet Nam years as well as
providing secret paramilitary assistance {o anti-Chinese forces in Tibet. Since the CIA will not claim

the copyright, this is final compelling proof that this film does not fall under the Section 105 excaption
and that Mr. Willheim is truly the rightful copyright owner,

Mr. Willheim currently has a copyright application for the film pending in the U.S. Copyright Office in
Washington D.C.. Sincs he is rightfully claiming the copyright, the film is copyright protected. Please

call me to finalize payment details,
Very truly yours,

4
é\ﬂfkﬁl C) CJ:./B'D\.

Beth N. Ochoa
Attorney at Law

BNO/ip

Endl,

OFFICE - (818) 808-8785
FAX - (616) 9954402
E-MAIL - bochoa@@ix.netcom.com
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THIS AGREEMENT, made this B QT day of a&ﬂ«:em-..@-m , 1965 by and

between JOHN WILLEEIM PRODUCTIONS of Mollywood, Califoraia (barein talled

"Producer") and AIR AMERICA, ING., a Delavars corporation {hersin called
"Sponsor™}.
RECITALR

At the raquast o!lspousor. Producer Lias heretofore condusted, completed,
and sybmitted to Sponsor, a field study report dated Mavch 3, 1969, satting
Porth Producasr's proposal for the production of & full jength documantary
wotion picture on the domedtic and oversens operstions and activities of
Gponsor, which propossl was supplemented by "(1} Proposal Hoditicntion" dated
March 21, 1969. The portions of said proposal and fropn-ll Hgditinntiou whiéh
are perkinent to this Agreenent ere reproduced and sttached harato and heqra-
after vefarred to wa the "Fropossl',

Sponsor desires t? have l-uotion pictur; producasd doouﬁ-nting its
activities and desires to ratain the services of Produgar for tha production
of sueh motion pieture on the terms and conditiona herseinafter set forth,

Producer and Sponsor therefors agree as followut

AGREBKELNZ

Producer shall produca and daliver to Spomsor, one fully cemplate
16mm sixty minute color metion picturi releasw print, with recorded narration
snd lnund'nf:actq ss determined by Producer, made o tha hish.|§ profensional
standard, ducumn;tin; the activities und opexationa of Spoasor, within tha Proposil
description. _ ‘

Producer shall proceed forthvith with the preduction of the'néplon
plcture, snd shall sarxy ou the vame with sll due dilfgenca, in accordance

with the customs and standards of the industry, and within six monthe from the

date of this Agresment shall daliver sald print to Bponsor. §e1d eix menth

pariod shall be sxtended in the event of dalays beyond the control of Producer
ineluding, but uoe limitad to, weathar rncc:ioti&nl, acte of God, wars, oivil
digturbances and the unavailability of uirorch.rlquirnd in the prodgcttun of

the motion pictura,
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producing the

motion picture, To insure that Sponsor is adviged of the content of the

motion pleture to thl fullest pellible axtent at &1l stages of Praparation
and praduction, Sponsor shall provide & representgtive EQ accompany Producer
during the production pericd. In addition, Producer shall use hix best efforts
to keep Gponsor fully adviged,
It {s understood that Producer's obligation hereunder {s to produce o
motion picture wichin the limitn of the Proposal, Hovevor, Sponsor phall.
have the Opportunity to examine the motion Plcture with raspect to arriving
at a final product agranable to 8ponsor at two Stageo of production as the same
are defined {n the Propo;;l, namely, rough cut stage gnd intarlouk'nt-ga. AL
these ﬁtngea,-Spounor shall make suggestions for those ressonable changss 1t
desires and Producer shall coopsrate {n making such ru-sonablt changes ac are feasible,
Sponsor shall pay te Producer, the sum of $85,000, 00 4e follows:
One-third of satd sum (428,333, 00) concurrtncly with the sxecution
of this Agreement;
One thind (%28,333.00) at the beginniug of the laboratory phaee of

filx production;

The balance of §28,134,00 upon chivc:y of thc finighad prlnt
Includad in uaid $85,000,00 1» the daliv:ry of one print. A}l additional
F prints of the wmotion picture will be provided at a cost of Q&SD}ob euch;'
provided, however, that Produnar ch;ll have t&a optibu of delivering 'the
negative to the Bponsor in 1{eu of providing additlon&l printl.
Spoasor -hall use its b-nt .!fo:t: tao coopcruce and a{d Producar in ull
‘lnpecta of the production of the motLon picture. . To that end, Epuncor lhlll
provide Producur with grouud txansportation whenever practical at Bponwor's 7
facilities and will maka available a reasonsble number of non-ravenuw flying
hours in various aircraft foy the purposa of photographing atr opoqutunq and
— transporcing Producer and hia equipment to the spacific sitea rcquirod{!o:

cosplete film coveraga,
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Spongor mhall {ndewnify mad hold Producer harmless from any and all

claims, damages and costs, tocluding reasonable attornays fees vhich may

result or arise from the'productiun of the motfon pictura or any showing or

exhibition thereof, oxceét for such cllimn, danages, costa and fees which
may result or arise from the nagligencs fncluding acts of commission and
omission on the part of any principal, officer, or amployee of the Producar,
This Agreement shall enure to the ben;fit of snd shall be binding upon
the parties hersto, theis iucceunurn and assigna,
Thia Asreamané nay be executed in saveral counterpacts, sach of which
may be deamad an original, but g1l of uhicﬁ-tugnther shall constituts one
and the t;ﬁtfinlt:umcn:.

IN WITNEBS WHEREQF,' the parties have énul;d thia Agreenment to bs axecuted

by their repraseutativea theroupto duly authorized as of the diy and yaar ficst

above written,

JCAN WILLHEDM PRODUCTIONS

n A. . m-
Kanaging Director




-+

—

[ .

INTRODUCTION

Under lhe 1878 Copyright Act, as amended (litle 17 of
the United States Code), a work is protecled by copyright
from the time it is created in a fixed form. In other words,
when a work is written down or otherwiss set into tangible
form, the copyright immediately becomaes the property of
the author who created it. Only the author or those deriv-
ing their righta from the author can rightfully clatm copy-
right.

Although ihe general rulg is that the person who creaies
a work is the author of that work, there is an exception to
that principle: the copyright taw defines a category of
works called "works made for hire.” If a work is “made for
hire,” the employer, and not the employes, is consldered
the author. The employer may be a firm, an organization,
or an individual.

To understand the compiex concept of a work made for
hire, it is necessary to refer not only to the statutory defini-
tion, but also to its interpretation in cases decided by
courts.

To: Jason Marikham Perpetual MotFrom: Beth N, Ochoa The Law Uffices of Beth
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STATUTORY DEFINITION

Sectlion 101 of the copyright law defines a “work made
for hire” as:

{1} a work prepared by an amployee within the scope
of his or her employment; or

(2) a work spaciatly ordered or commissioned for use
as a contribution to a collective work, as a part of a mo-
tion picture or other audicvisual work, as a translation, as
a supplementary work, as a compifation, as an instruc-
lional tex!, as a test, as answer materlal for a test, or as
an atias, if the parlies expressly agrea in a writtan instry-
ment signed by them that the work shall be considered a
work made for hire. For the purpose of the foregoing sen-
tence, a “supplementary work” is a work prepared for a
publication as a secondary adjunct to a work by another
author for the purpose of introducing, concluding, Mustrat-
ing, explaining, revising, commenting upon, or assisting
In the use of the other work, such as forewords,
afterwords, pictortal lllustrations, maps, charts, tables,
editorial notes, musical arrangements, answer matearial
for tests, bibliographies, appendixes and indexes; and an
“instructional text” is a litarary, pictorial or graphic work
prepared for publication and with the purpose of use in
systematic instruclional activities.

DETERMINING WHETHER A WORK 1S MADE FOR
HIRE

Whether or not a parlicular work is made for hire is de-
termined by the retationship between the parties. This de-
termination may be difficult, because the statutory defini-
tion of a work made for hire is complex and not always
easily applied. That definition was the focus of a 1989
Supreme Courl decision (Community for Creative Non-
Viofence v. Reld, 490 U.S. 730 [1889]). The court held
that 1o determine whether a work is made for hire, ong
must first ascertain whether the work was prepared by (1)
an employee or (2) an independent contractor.

If awork ie croated by an employse, part 1 of the statu-
tory definition applies and generalty the work would be
considered a work made for hire. IMPORTANT: Theterm
“employee” here is not really the same as the common
understanding of the term; for copyright purposes, it
means an employee under the general common law of
agency. This is explained in further datall balow. Please
read about this at “Employar-Employee Relationship Un-
der Agency Law."

It awork is created by an independent contraclor {thal
is, someone who is not an employee under the general

2

common law of agency}, the work is a speclally ordered
or commissioned work end parl 2 of the statutory defini-
tlon applies. Such a work can be a work mada for hire only
i f lhe following conditions are met: (1} it comes
within one of the nine categories of works listed In part 2

of the definition and (2) there is a written agreement ba-
tween the parties specifying INal NS Work rg%WEFﬁ made

!or hire.

At semrmp—

-~

Employer-Employee Relatlonship Under Agency Law

As mentionad above, if & work is created by an em-
ployes, part 1 of the copyright coda’s definition of & work
made for hire applies. To help determine who Is an em-
ployes, the Supreme Court in CCNV v. Raid Identified
certain factors that characterize gn “employer-employee”
relationship as defined by agency law:

1) Control by the emplayer over the work (e.g. the
employer may determine how the work Is done. has the
work done atthe employer's location, and provides equip-
ment or other means to create work).

2) Control by employer over the employee {e.g..the
employer controls the employee's scheduls in creating
work, has the right to have the employee perform other
asslgnments, determines the method of payment, and/or
has the right to hire the employee's assistants).

3) Status and conduct of employer (e.g., the ern-
ployer Is in businass to produce such works, provides lhe
empioyee with benefils, and/or withnolds tax from the
employse's payment).

These factors are not exhaustive. The court left un-
clear which of these factors must be present to establish
the employment relationship under the work for hire
definition, but held that supervision or control over cre-
ation of the work alone is not controlling.

All or most of these factors characterize & regular,
salarled empioyment relationship, and It te clear that a
work created within the scope of such employitient is a
work made for hire (unless the parties involved agree
otharwise).

Examples of works for hire created In an employment
relationship are:

* A software program created within the scope of his
or her dutles by a staff programmer for Creative
Computer Corporation.

* Anewspaper article written by a staff journalis! for
publicetion in the newspaper thel employs him.

-




