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·SUi.lJ~T I Taxation or Air America Employeesl .Foreign Residence 

Attached are copies or correspondence between the Internal Revenue Service 
and certain Air America Employees situated in Thail.D.M and in Laos, wherein 
tho 11i5 takes the position that these employees are not entitled to a tax 
exemption based on foreign residence. This DiS position caD be applied in 
principle to Japan, Vietnam and other Far East countries~ 

The IRS is taking the position thnt these employeea cannot be considered 
to be foreign reSidents, for income tax purposes, unless they pay taxes 
to the count17 in which they are stationed. One IhS letter to an employee 
states: 

"It appears from your 2555 tha.t you do not qualify for exclusion 
as a bona tide resident. of Thailand since you pay no tax" to 
that count17. You may, however, quality to exclude your income 
under the physical presence rules." 

A similar letter to a Laos based employee revised his tax return to show a 
~20 ,000 exclusion based on foreign physical presence rather than the claimed 
foreign residence; the reason being that no foreign residence was establiahed 
as the empa.olee alleged:Q- did not meet such IRS requirements :asl 

It ••• having a resident.ls visa; paying taxes as a resident; involve­
ment in the cultural, social and economic life of Leoa; trestment by 
Government similar to bone fide residents." 

S1m Jar letters from the IRS state, 

• • • • American citizens present in certain foreign countries under 
special arrangements and treatics that confer the privilege of 
exemption from taxation by the foreign count17 may not clain the 
status of being bona fide residents of that country it they avail 
theDl8elves ot the exemption. The United States has signed the 
llultllaterel·Mutual DcJ!ense Assilltance in Indochina Agreement with· 
Vietnalli." 

"Although Laos is not spec1f'ica1:Q- mentioned in Publication 54 as 
having entered into agreement that members ot the United States 
armed torces and the Civilian component are elteJ!Lpt trom tho toreign 
count17t s law and regulations on the registration and control 0.1' 
aliens and enjoy privileges and immunities not accorded native 
residents, unless you can substantiate claim of bona fide rosidence 
within the tachnical intent 0.1' Section 911, the maximum excluaion 
ot earned income is $20,000 for a full tax ;reap. n 

Publication 54 is an IllS booklet entitled nTax guide For U.S. CitizoIlll 
!bread". 

-To substantiate claim ot bona tide residence stutus the English 
translations ot the tollowing evidence IJIa"1 be furnished I 
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1. A copy ot an income tax return fUed with the Foreign 
Governruents in which you claim residence and receipts 
for the texes paid; or, 

2. A copy· ot the law of the Foreign GoverlllllElnt, which exempta 
from tax the income of the United States citizens; or, 

3. A copy ot any document furnished to a Foreign Government 
which ie required by the Government in order to classify 
tho residency status of aliens entering and leaving its 
territorial jurisdiction; or, . 

4. Froof ot the abSence of Income Tax law from the Foreign 
Governlllent." 

2. 

Irs Publication 54 states that persons entering Vietnam, Japan, and ~~TO 
countriea may not. claim foreign residence if they enter the country{ies) 
under treaties with those countries which provide for tax free status. 
Although the IRS apparently does not claim that the Indochina Agreement 
(applicable to Vietnam) applies to Laos. they atill are apparently claiming 
the necessity ot paying Laos texes in order to be a Laos resident. 

The Internal Revenue Code, as opposed to the IRS interpretation thereot, 
states in Section 9ll (c) (6): 

-(6) TEST OF WNAFIDE RESlDiNCE - A statement by an iridividual who 
has earned income from sources within a foreign country to the 
authorities of that country that he is not a resident of that 

. country, it he is held not subject 8S a resident ot that country 
to the income tax ot that country by ito authorities with respect 
to such earnings, shall be conclusive evidence ldth respect to 
8uch earnings that he is not a bona fide resident ot that country 
tor purposes ot subsection (a) (1)." 

Subsection (a) (1) provides a tax exemption based on foreign residence. 

The IRS is trying to expand tho application ot this Code providion, probably 
incorrectly. in two respects I 

a. The Code denies the e.'teIllption ot the person makes a "Statement" to a 
toreign government. The te~ "statement" means the "act or stating. reciting, 
or presenting. orally or on j:aper". A strict interpretation of thG law would 
require that this statement be made orally or in writing. However, the Itl:'; 
is interpreting this to mean that a mere failure to pay taxes. is a "ctatcm"nt" 
even though the person may never have had any cOlZlllunication with foreiGn covern­
ment either orally or in writing •. This IRS interpretation is very broad end 
possibly would not be upheld b;y the Courts (and was struck down by the li.S. 
Court ot Claims in a decision discussed belo~). 

b. The Code denies the exemption it, as a result of such statemont. the ;:anon 
". • • 18 held not subject as a resident of that country to the ince",e tnx of 
that country by ita suthorities ••• " This clearly seems to re'J.uire 8W·, SOM; 

of "holding" on the part or the foreign authorities; and I interpret it to c::an' 
·thst it the fore1&n government ignores.your "statement" and mak~s no rOOponge 
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then the exooption is not. lost. To lose this exe .. nption I believe that. the 
torcien govornment. must hold t.hat you are not a local resident Bince t.he term 
held (or nold in t.ho present. t.ense) means to "decide. adjudge. or decree". 
It seems that the foreign government muzt accept your st.at.emont. as being true 
and then accordingly permit. you to avoid local taxation. 

lIe wever • tho IRS takes the pOSition that you lose the exemption even though 
there is no act.ion on til" part of the foreign government. Publication 54 
statelill 

nIt you malta such a statolUGnt. and if ths authorities ot thotoroign 
oountry have made no adverse determination on your nonresident status. 
you will be considered to have been held not subject to the income 
tax of that toreign country I)S of a.ny date a determination is beine 
mado as to whether you quality as a bona .fide foreign resident." 

Thus, the Code says you must bo "held" by the .foreign Government to be 8 

nonresident; whereas, the lllS is atte;llpting to deny the exe',ption on the basis 
th'lt the lii:S itself has "considered" tho person to have been held not Subject 
to the foreign tax. This interpretation is tenuous. 

Attached is a.copy of Revenue Ruling 69-449 wherein the IreS ruled th~t citizens 
of the U.:l. coull not be residents of Vietnam if their statu3 is established 
therein under the Multilateral !;utual Doi'ense Assiatanee in Indochina Agreement 
b~tween the U.S. and Vietn!llllo As can be noted, the lP.5 ruled that the mere 
status of being tax exempt inVietnnm is "considered to be the equivalcnt of 
'::;tatemcnt' referred. to in Section 911 (c) (6) of the Code." This ruling is 
probably erroneous since the Code calls .for a "statement", not Bometll1n& that 
the IRS considers to be th~equivalent of a statement. 

These precise points were consideroo by the U.S. Court o.f Claws in the case of 
~nlc S. Scott, Jr. y. The United 5t~tes, U. S. Court of Claims, Nos, .36-66, 64-66, 
10/16/70. 70-2 USTC 9652, 

)lr. Scott touS a University of Hllwaii professor who \Jent to Argentina as an 
e~ployee of the United Nations Food and Agricultural Organization, and entore~ 
Artentina under the terms of a treaty between the U.Ii, and Argentina, t:hCl'Gby 
he ~las not lIubject to Arrentina income taxes; was not Subject to Ar!;cnt1na 
ir-.:nigration lal>.'li, and had the dEht of duty free import and other privileges 
usually accorded d1plolllatic personnel. 

The lP.5 held that in view of his treaty status he could not be a bona fide 
resident of Argentina. The Court of Claims, however. ruled that the li;S "a", 
wro!)g and that the acquisition of tax-free status with belated privilczc:l 
undor the terms of a treaty did not in itself prevent an employee fro~ ac~uirin~ 
bona tide residence in the foreign country. 

This Court of Claims decision has not been appealed (so tar as 1 con dctcr;':c:_:; 
here) and remains valid. liuch ot tho IllS correspondence qubted z:.bovc ',::" lirittcn 
prior to this decision. The Court noted the fo11owinB pOints in its cJcc;is:i.cn: 

80 The Code doell'll2i state that exemption .from taxation under a trc:t:; c,' 
other agreement beb-een foreign countries and the U.S. will prcYcr.t 1.:::.:£: D~;: 
foreign residence. The Court treated a United Nations treaty Us '.Jell:[, i..":;) 
same as a U,S. treaty tor the tax principles involved here. 



." 
b. It is not nec~osary to pay a fcreien tax before you cun cla~~ the foreign residency tax exemption. This would be pertinent in those countri"s that mieht not have an income tax or d.o not enforce it in reeard to U.S. citizens for aome roaeon othor th!lll treaty provisions (Laos and Thailand. for example). 

c. Congress i6 fully aware· that under the present law some citizens eocllpe all taxation. but Congress bas found this acceptuble since it has not acted to r:n;rite the law to prevent this; nnd presumably prefers this situ."ltion for the help it offers U.S. business abroad. 

d. Payment of local taxes is only one of many .factors. and not a controlling (,ns. in determining whether a person is a 10cD.l resident. 

e. Takine advuntaee of a tax-free treaty status is .BEl in itself a "s tate;lient" th~t you are not a local resident. The court cited the U.~. Senate reForts on this law to the effect that the Senate w~s uware that some persens cculd uvoid . taxes in both tho U\.S. and the foreien country under a treaty status; but the Senate was willing to allow such persons to have this benefit as lone; as they did not affirmatively deny residence in both countries. It the person r~1ns silent he is neither denying or attirming his status. 

t. Revenue "uUng 69-449. quoted. above about Vietnam. aIXi Revenue RulL,.: 68-55.3 reg;rdins Japan. were rejected. as being erroneous. (These rulings had held that entry into those countries Under treaty prevented. local residency) 

In reenrd to Air America t s employees, it is my opinion that the employes in Laos and Thailand can 6uccessfu!ly claim a bona fide foreign residence in those countries, recnrdless ot whether they pay local taxes, so long as they ~cet the general re­qUirements that are appl1ca!;lle to the definition of residency. 'l'his \~ould also be true ot the e~ployees in Vietnam 60 long as they do not made a statement (oral or ~.Titten) to the Vietnam Goverl1r.lcnt that theY are .BEl residents of Victn::.m. In reC;ard to the employees in Japan, the general principles stated above would apply to tham also. However, the InS. in addition to their positien thnt failure to "ay taxes amounts to ~ lUaJdng. a "state<:lent", might also clniJ:: th.3t the various papers these employee file (or have filed by the Company on their behalf) amount to a "statem.ent". These papers would of course bo v;rittcn and the IRS would have a more substantial .foundation for their position in this respect. 1 am not a\;-are of what papers. if any. the Japan 6.Clplo;;cc3 file with Gove~:ent of Japan. or with the U.S •• but Iass~~e that they do file ap-pllcations for Article 14 status (including such privileGes as specid visas, f.X. priVile~es, import privileges, etc.). Also Article 14 speciric~lly provides that persons 1dlo avoid U.S. taxeo on the basis that they are residents of JQP<::;) will be subject to hpanese te.xee even though they !'Jay otherl'lise h"V2 .\rticle 14 status. Thus these eroployeos may be exposed to taxes trou. Olle country or the other (unless they avoid U.S. taxes on the physical presence basis). 


