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Action Alert 
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Vietnam Era Veteran lEaders & Advocates 

Tim Brown, Chairman, Government Affairs Committee 

Dear Brothers & Sisters: 

I 
/\ : ; L 
I 

Consistent with the recommendations of VVA's standing committee on Agent 

Orange and Ollr overall advocacy on this issue of great importance, I am asking 

you on behalf of our membership to take immediate action in mobilizing an ef­

f'ort with the Attorney General in your state to join the brief filed by the 

state of Alabama on the Ivy vs. Diamond Shamrock Chemicals Company, et al. 

Enclosed with this alert is a copy of the brief filed by the State of 

Alabama, and my letter to the Texas St~te Attorney General, both of which will 

give you insight on this mission. Please feel free to have your members, sup­

porters, etc. use this letter as a model in contacting your State Attorney Gen­

eral, and be sure that you provide him/her a copy of the enclosed brief with 

your letter or personal visit. 

If you have any questions please do not hesitate to call me toll free in 

Dallas at 1-800-880-8830, or write directly to me at my Dallas Office. 

Your efforts are not only vital to our success, but are greatly appreciated 

as well. 

Sincerely, 

~--fi'~ ~C<~ 
TIm Brown 
Vietnam Veterans of America 
10935 Estate Lane, Suite 350 
Dallas, Texas 75238 
Phone: (214) 553-9688 
Fax: (214) 553-9689 

CC: Ilational President, VVA 
Executive Director, VVA 
Cen tral File 

.. ~." * A nol·lor-proflt nalll"'nal '·~tp.tans' service orglmlzatlon • 

.' 



Vietnam Veterans of America, Inc. 
1224 M Street, NW 
Washington, DC 20005-5183 

(202) 628-2700 
(202) 628-5880 lax 

March 24, 1992 

The Honorable Dan Morales 
Attorney General 
State of Texas 
P.O. Box 12545 
Austin, TX 78711 

Dear Attorney General Morales: 

RE: Ivy vs Diamond Shamrock 
Chemicals Company, et al. 

I am writing to call your attention to and request your assistance 
in a case that may have far-reaching consequences for many of the 
680,000 + Vietnam era veter·~ns residing in Texas and for the 
administration of our system of justice. 

The case is Shirley Ivy v. Diamond Shamrock Chemicals Company, et 
al., now pending in the u.S. District Court for the Rastern 
District of New York. The plaintiffs are Vietnam veterans who 
were exposed to the chemical Agent Orange and who became ill since 
the 1984 settlement of an earlier suit. These veterans seek to 
t"emand the Ivy case to Texas state court to obtain compensation 
fot" the cancers and other health effects caused by the defendants' 
breach of duty. 

Originally filed as a class action suit in Texas state court, the 
case was removed to the federal court for the Eastern District of 
New York, where the presiding judge dismissed all claims as fore­
closed by the 1984 settlement agreement. This is the same judge 
and the same court who presided over the 1984 settlement of the 
Agent Orange Class Action. 

I am concerned that the rlliing denies a day in court to victims 
who were not yet sick in 1984, and whose claims had therefore not 
come into existence when the earlier case was settled. How could 
they have agreed to a settlement when they were not yet sick? I 
am also concerned about the unwarranted federal in'trusion into 
the st»te judicial system: the federal court denies the Texas 
court jurisdiction over personal injury, an area long considered 
within the province of state law. The high-handed method, not 
supported by any law, by which the case was removed from Texas 
court is an affront to all state courts. 

* A not-for-proflt national veterans' service organization. 



Attorney General Morales 
March 23, 1992 
Page 2 

The plaintiffs have asked that the federal court reconsider and 
will appeal if necessary. I ask you to (1) ask the court for 
permission to join the brief filed by the State of Alabama, and 
(2) write a letter to the Attorney General of Alabama saying you 
would like to join any brief the Attorney General of Alabama 
files in this case on appeal to the 2nd Circuit Court of Appeals 
or the U.S. Supreme Court; 

I would very much appreciate an opportunity to meet with you to 
discuss my request. Meanwhile, I enclose for your review a copy 
of the brief submitted by the Honorable James H. Evans, Attorney 
General of Alabama. I believe that Mr. Evan's office may contact 
you separately with a similar request. 

With the hope that our membership can count on you to act in their 
best interest, I remain, 

Sincerely, 

-;1" 
I 

-f-"~-

'" Tim Brown, Chairman 
Government Affaire Committee 
Vietnam Veterans of America 
10935 Estate Lane, Suite 350 
Dallas, TX 75238 

TB/ms 

Enclosure 

cc: Jim Brazee, National President 
Don Waak, State Council President 
R. J. Huckaby, State Council Agent Orange Committee 

I 

I 

i~ 
!I 
~I 
'I! ~ I 

~ 
~: 
~, 
II, 



IN THE UNITlm BTATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW yoRK 

SHIRLEY IVY, Individually and [] 
as Representative o:e the Bstllte (] 
of DONALD IVY, at a1. [] 

( ] 
Plaintiffs, [] 

[ ] 
(] CV-89-03361 (E.D.N.Y.) (JDW) 
[J 

vs. (J 
[ ] , 
[] [B-99-00559-CA (E.D.TEX.)] 
[] 

DIAHOlm SItM!ROCK CHgmCAL.C; ( J 
COMPANY, et a1. [] 

[ J 
Defendants. (J 

AHICUIl CURIAE BRIEF OF STATE OF ALl\BAMA REQUESTING 
ABSTEWrJ:ON BY I'EDERAL DISTRICT counT FnOM INTERFERENCE 

WITH PENDING TEXAEI STATE COURT PROCEEDING 

The Stata of Alabamll by and through its Attorney 

General submits thin brief to support plaintiffs' motion to 

remand the 1!Cl casl! to T@xas Iltate Court. 

lM~KGROUIftl 

Mrs. Shirley Ivy, a Texas citizen, has brought a class 

action in Texas statn court, exclusively under state law, 

against a Texa!! corporation lllld' other private corporations for 

injuries allegedly lIuffered by her husband, and herself, due to 

his exposure to Agsnt; Orange in Vietnam while serving with the 

United states Armed Forcee a~ a Marine captain. This suit has 

been brought as a potential nationwide class action on behalf 

of thousands of othlll: siml.luly situated persons, who' are 

citizens of ~labama and othel' states, and thereby includes 
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claims by Alabama cil:izena that cancers and other health 
effects, which are ~lleged tD have been caused by Agent Orange, 
occurred after the settlement of a New York class action in 
1994 of claims for similar injuries to other veterans and their 
families. Mrs. Ivy, and other similarly situated persons, 
including Alabama citizens illvolved in this lawsuit as class 
members, allege tha't they did not participate, or eyen kn~w 
about the settled f~deral action, which was dismissed before 
their state law clal~s arose. 

Thcusands ')!: Alabarn:ians Hllo served in Vietnam, and 
were allegedly e~posed to dioKin contaminants in defendants' 
products there could be affe(:ted by Mrs. Ivy's lawsuit. 

On June 19, 1989, the defendant chemical companies, 
who manufactured Ag'~nt orango, removed ~ from state court 
under 28 U.S.C. § 141\1, without any apparent basis for doing 
so. Defendant chem.lcal campllnies have also sought in this 
Court an injunction of, or romoval of the case from, the state 
court under the All Writs Act, 28 U.S.C. § 1651(a), in apparent 
violation of the An1::'i-Injunci:ion Act, general principles of 
equi ty and the tede:~III abntention dootrine. s.u Defendants' 
Memorandum of Law ill Respon!'!!! to Plaintiffs' Motion to Remand, 
December 14, 1990, 111: 15-161 Memorandum of Law in Support of 
Defendante' Motion :Eor a l'erJ~anent Injunotion, December 18, 

1990, at 1. 

llRGUMENl: 

The U.S. Supreme COllrt has reoognized that signific,I:' 
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state intal~egts may be hllrJned by unwarranted federal intrusions 

into thE' fJt~ate judici"l system. ~~ £ennzoil v. Texaco, 491 

U.S. 1, 10 (1986). 

It, is clear that, 

[!;]inca th,a beginning of this country's 
hlstory Congress h~s, sUbject to tew 
8):oeptions, man! fe,~ted a desire to permit 
state oourts to try state cases free from 
irterference by federal courts. , 

XQyn~v, Harris, 401 U.S. 37, 4J (1971). mdoes not 

invol ve any of the :few known exceptions to that foundation of 
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our American federalism. It involves a res judicata defense in " 

a state civil suit brought !!xclusively under state law. The 

U.S. Supreme Court has long prohibited interference with such a 

suit even where important u,s. constitutional rights were at 

stake. ~!. "In r,,(,ent yeal's the court has broadly applied the 

principle!! uticllI!lted in 1J;'lInger to require abstention by 

federal courts in order to r'rotect the integrity of state 

adjudicatJ.on of civU matters." .county of suttolk V. Long 

Island LlgMing co .. , 710 F Supp. 1387, 1399 (E.D.N.Y. 1999) 

(Weinstein, J.). Where, as here, nothing more import~nt than a 

routine det~rminatl.on of the res jUdicata effect of a federal 

court settl.,ment of state l~w claims is involved, the 

abstention c\ootrine permits no possible justifioation for 

interferoncn with a state court proceeding. 

Tilu implication of defendant's removal and injunction 

requosts in this case is that the state court will ~ot fairly 

adjudicate llefendants' arguably federal defenlles, particular] y 
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their res judicata dofense. But this suggestion offend~ the 

dignity of the "statE! courts, which are presumed competent to 

resolve federal iSSl109." Chl.C)( Kllm Choo v. Exxon corp., 486 

U.S. 140, 150 (1989) (citations omitted). As stated by the 

United States Supremo Court 1n Pennzoil y. TeXacQ, 481 U.S. 1, 

14 (1986) "proper rnvpect for the ability ot state courts to 

resolVe federal qUe"tions presented in state-oourt litiga~ion 

mandates that the !odoral court stay its hand" from ·issuing an 

inj unction of state c:ourt prclceedings. 

In such canes as this the Supreme Court has required 

federal courts to refrain not just from removal, but from any 

interf.erence with thE' state c:ourt. The U.S. Supreme Court has 

repeatedly "reoogni::E,d that our concern for comity and 

federalism" required federal courts in such circumstances to 

abstain from enjoining or otherwise interfering with "pending 

state procoe:Hngs in which important state interests are 

involved," ~ Qh.~U:;.iy,U.J:ight$ Commission v. Dayton 

SchoolJi. 477 U.S. 619, 626-E.27 (1986) (emphasis added). 

The purposo of this brier is to oommunioate to the 

feder~l court that 11~S bepn ~sked to decide defendants' request 

to remove or enjoin Mrs. Ivy's claims under the All Writs Act. 

that "import3nt stat~ interevts" are implicated by efforts to 

deny Mrs. Ivy, and other per~ons similarly situated, their 

right of aCC!BB to !Itate courts. Alabama is opposed to remOVil: 

of this oase from thEI oourt (,f 8 sister state, where no groun,; . 

have been pr~perly utated for doing so under eXisting federal 
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law, and ill also opposed to Imy interterenoCi with the statCi 

,courts' hear'ing ot Mrs. IVY':. claims tor Agent Orange injuries 

under the !JEneral eqIJi ty pow.ars of the federal oourts. 

There are g'!veral r'3asons why the state's traditional 

interest in proteoting the rights of the state and its oitizens 

from federal enoroachment is of acute importance in this case. 

In the prevJous Agent orange litigation in Brooklyn, New,York, 

the federal courts :misde novel legal rulings not subsequently 

approved by the fed·9:cal appeUa te courts. ~ Joint Eastern 

and Southerr. Distri';!,,-New Yo;:K Asbestos Litiaation, 897 F.. 2d 

626, 634-635 (2d Cir. 1990) (use of government contractor 

defense to dismiss Aqent orange claims repudiated) I and Agent 

Orange Product Liab!.Jity L...ll..lgation, 810 F.2d 187, 189 (2d cir. 

1987). The!e rulings effectively barred Vietnam veterans from 

the feder81 courts r.)r a tri"l of their Agent Or8nqe e18 ims. 

Many veterans oPPoMll the Bel~tlement imposed upon them which 

had the effect of d~nyinq th~m a trial in exchange for a small 

payment of the "nui~nnce value" of their olaims. Agent Orange 

ProduqLJ,.1.~J;ilitv L!J;J..m,i,Qn. 818 F.2d 145, 151 (2nd Cir. 19B7). 

In the I.~ ':a8e the federal courts appear to be 

repeating th is patt.!rn of or.!ating speoial law tor Agent Orange li 

claims. A removal h~s been made from a state court without 

jUstificatien under the gove~ning statute, 28 U.S.C. § 1441. 

Unless the federal '::I)urts cOllld have taKen original 

jurisdiction ot Mrn. Ivy'!! sl:atQ law claims as r2!ising a 

feder.1l question, wb:lch it appears they oannot, then the 

5 

i .. 

'I 
" 

,i 
ti , 

,. 

• 
I 

: 



._---- -

federal courts should not Ini;orfero in ~he funotioninq of the 

state courts. in a caee betWBen private citizens of this state. 

involving nc federal cfficials or agents, and brought 

exclusively under state law. 

The state ,:>t l\labama, therefore, seeks through this 

brief to pretect th~ authority of the state jUdicial systems. 

Alabama has an inte:rl!st ill the preservation of the powers of , 
1 ts o'''n state courts free of unauthorized federal court 

interference. Th.s~ powers will be seriously eroded if the 

interference contl!mplated by this case is permitted. 

This state I~ould have no more important interest in 

the functioning of 1i:o judioial system than to assure that 

courts of the stateli remain "pen to all, but especially to 

those who have sacriticed to preserve ill this land a government 

of la· .. 9, and not of Inen. 

life: 

Donald Ivy himself naid durinq the last days of his 

I hav~ cancar "f the pancreas and 
liverl I b,!lieve 111m a victim of Agent 
Oranqe. Without a doubt, the effects of 
Vietnam will shorten the length of time I 
have with Illy wife aM ohildren. I jUllt hope 
that my faln:lly will be strong without me and 
1I.dn.ntruld "'nnt linn\'" T tilt! Inn t'nn thn lnlln 

o t Illy eoUn'~I~j', 

••• 
My st,!y in Vie';nam was not II. happy one, 

but in my h,tart I lI':ood by my balief 1n my 
country and my eternal loyalty to it. From 
my viewpoint as a 23 year old, goinq to 
Vietnam was a form c,f patriotism. Even 
thcugh I e':>lltracted ca.ncer' from the eUects 
of Agent Orl1nge, a ,;hemical for Jeillinq 
foliage, my stay in Vietnam seemB but a 
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!lm8.11 prioa to pay for Amarioa's freedom. 

vietnam: By Word oc....H2.l.!.iI1 (Virginia Havard, ed. ) (Lufkin, Tex. 
" 

1988) 24-25. 

Donald IVy'll willinq sacrifice to preserve America's 

freedoms shculd not be mocked by begrudqinq this family ona of 

the most fundamental aspects of the freedom for which he 

fought. The tederal courts nhould abstain from any furth~r 

interferenoe with Mrn. Ivy's pursuit in state court of her "day 

in court" to seek any remedy she may have under the laws of the 

state for Agent 01:a11ge inj ur:.es su fEered by her husband and 

family. 

!X>NCLUSION 

For the rellllons stated above, this case shOUld be 

remanded to the District Court of Jefferson County, Texas, 

where it wns flIed. 
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ReBpectfully submitted, 

H. EVANS 
'{ GENERAL 

ALABAMA 
11 sout union street 
Montgomery, Alabama 36130 
(205)242-7300 
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