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Vietnam Veterans of America, Inc. MAR 37 193¢
1224 M Street, NW
Washington, DC 20005-5183
Action Alert

(202) 628-2700

(202) 628-5880 tax March 1992
TOs Vlietnam Era Veteran lLeaders & Advocates b VL / fé’f? L
FROM; Tim Brown, Chalrman, Government Affalrs Committee AR

Dear Brothers & Sisters:
Conslstent with the recommendations of VVA's standing committee on Agent
Orange and our overall advocacy on this lssue of great importance, I am asking

you on behalf of our membership to take immediate actlion in mobilizing an ef-

fort with the Attorney General in your state to join the brief filed by the

State of Alabama on the Ivy vs, Dlamond Shamrock Chemicals Company, et al.
Enclosed with this alert is a copy of the brief filed by the State of

Alabama, and my letter to the Texas State Attorney General, both of which will

glve you insight on this mission. Flease feel free to have your members, sup-
porters, etec. use this letter as a model in contacting your State Attorney Gen-
eral, and be sure that you provide him/her a copy of the enclosed brief with
your letter or personal visit.

If you have any questions please do not hesltate to call me toll free in
Dallas at 1-800-880-8830, or write directly to me at my Drllas office.

Your efforts are not only vital to our success, but are greatly appreclated

as well,

Sincerely,

Tim Brown

Vietnam Veterans of America
10935 Estate Lane, Suite 350
Dallas, Texas 75238

Phone: (214; 553-9688

Fax: (214) 553-9689

CC: HNatlonal President, VVA
Executive Director, VvA
Central File

.ot # A not-forprofit natlonal vaterans' service organization



Vietnam Veterans of America, Inc.
1224 M Street, NW
Washington, DC 20005-5183

(202) 628-2700
{202) 628-5880 fax

March 24, 1992

The Honorable Dan Morales
Attorney General

State of Texas

P.0. Box 12545

Austin, TX 78711

RE: Ivy vs Diamond Shamrock
Chemicals Company, et al.

Dear Attorney General Morales:

I am writing to call your attention to and request your assistance
in a case that may have far-reaching consequences for many of the
680,000 + Vietnam era veterans reaiding in Texas and for the
administration of our system of justice.

The case is Shirley Ivy v. bDiamond Shamrock Chemicals Company,; et
al., now pending in the U.S. District Court for the Eastern
District of New York. The plaintiffs are Vietnam veterans who
were exposed to the chemical Agent Orange and who became ill since
the 1984 settlement of an earlier suit. These veterans seek to
remand the Ivy case to Texas state court to obtain compensation
Eor the cancers and other health effects caused by the defendantas’
breach of duty.

Originally filed as a class action suit in Texas state court, the
case was removed to the federal court for the Eastern District of
New York, where the presiding judge dismissed all claims as fore-
closed by the 1984 settlement agreement. This 1s the same judge

and the same court who presided over the 1984 settlement of the
Agent Orange Class Action.

I am concerned that the ruling denies a day in court to victims
who were not yet sick in 1984, and whose claims had therefore not
come into existence when the earlier case was settled. How could
they have agreed to a settlement when they were not yet sick? I
am algo concerned about the unwarranted federal intrusion into
the state judicial system: the federal court denies the Texas
court jurisdiction over personal injury, an area long considered
within the province of state law. The high-handed method, not
supported by any law, by which the case was removed from Texas
court is an affront to all state courts.
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Attorney General Morales
March 23, 1992
Page 2

The plaintiffs have asked that the federal court reconsider and
will appeal if necessary. I ask you to (1) ask the court for
permission to join the brief filed by the State of Alabama, and
(2) write a letter to the Attorney General of Alabama saying you
would like to join any brief the Attorney General of Alabama
files in this case on appeal to the 2nd Circuit Court of Appeals
or the U.S. Supreme Court.

I would very much appreciate an opportunity to meet with you to
discuss my request. Meanwhile, I enclose for your review a copy
of the brief submitted by the Honorable James H. Evans, Attorney
General of Alabama. I believe that Mr. Evan's office may contact
you separately with a similar request.

With the hope that our membership can count on you to act in their
best interest, I remain,

Sincerely,
R -7
‘:__‘,/if-"'-‘l.-ﬁ--' T s

Tim Brown, Chairman
Government Affairs Committee
Vietnam Veterans of America
10935 Estate Lane, Suite 350
Pallas, TX 75238

TB/ms
Enclosure
cc: Jim Brazee, National President

Don Waak, State Council President
R. J. Huckaby, State Council Agent Orange Committee




IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

SHIRLEY IV, Individually and
as Representativa of the Estate
of DONALD IVY, et al.

. Plaintifrs,

Cv-89-03361 (E.D.N.Y.) (JBW)

VE.
)]

[B~-89-00559~CA (E.D.TEX.)}

DIAMOND SHAMROCK CHFHICALS
COMPANY, et al.
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Dafendants,

AMICUY CURIAE BRIEF OF STATE OF ALABAMA REQUESTING
ABSTENTION BY FEDERAL DISTRICT COURT FROM INTERFERENCE
WITH PENDING TEXAfl STATE COURT PROCEEDING
The Stata of Alabama by and through its Attorney
General submits this brief to support plaintiffs’ motion to
remand the Iyy case to Texas stata Court.
BACKGROUND
Mrs. Shirley Ivy, a Texas citizen, has brought a class
action in Texas stat:e court, exclusively under state law,
against a Texas corporation and other private corporations for
injuries allegedly suffered by her husband, and herself, due to
his exposure to Agent Orange in vViatnam while serving with the
United States Armed Forces as a Marine captain. This sult has
been brought as a potential nationwide class action on behalf
of thousands of othor similarly situated persons, who are

citizens of Alabama and other stataes, and thereby includes




claims by Alabama citizens that cancers ahd other health

effects, which are alleged to have been caused by Agant Orange,

" oececurred afrter the snttlement of a New York clagg action in

1984 of claima for asimilar 1njuriés to other veterans and their
families.  Mrs. Ivy, and other similarly situated persons,

including Alabama citizens involved in this lawsuit as class
members, allege that they did not participate, or even kngw

about the settled faderal action, which was dismissed before

their state law claims arose.

Theusands of Alabamians who served in Vietnam, and
‘were allegeadly exposed to dioxin contaminants in defendants’
products there could be arfected by Mra, Ivy’s lawsuit,

On June 19, 1989, the defendant chemical companies,
who manufactured Agent Orange, removed Lvy from state court
under 28 U.S.C. § 1441, without any apparent basis for doing
so. Defendant chemical companies have also sought in this
Court an injunction of, or removal of the case from, the state
court under the All Writs Act, 28 U.8.C. § 1651 (a), in apparent
violatjon of the Anti-Injunction Act, general principles of
equity and the federal abstention doctrine. §See Defendants’
Memorandum of Law {n Response to Plaintiffs’ Motion to Remand,
December 14, 1990, at 15-16; Memorandum of Law in support of

Defendants’ Motion for a Pernanent Injunction, December 18,
1890, at 1.

ARGUHENT |
The U.S. Supreme Court has recognized that signific.:-

S




state intaerasts may be harmed by unwarranted federal intrusions

into the state judicial system. See Pennzoil v. Texaco, 481

‘u.s. 1, 10 (1986).
It 18 clear that,

(¢1ince tha beginning of this country’s
history Congregs has, subject to few
exoceptions, manifested a desire to permit
state courts to try state cases free from
lrterference by federal courtsa,

| Youngey v, Harrls, 401 v.s. 37, 43 (1971). Ivy does not

involve any of the few khown exceptlions to that foundation of L4

our American federalism. It invelves a xes iudicata defense in *

a state clvil suit brought exclusively under state law. The
U.5. Supreme Court has long prohibited interfarence with such a
suit even where important vu.s. constitutional rights were at
stake, Id. "In recent years the Court has broadly applied the
principles articulated in Ygunger to require abstention by
federal courts in order to protect the integrity of state
adjudication of civil matters," '-u u

Island Lighting €o,, 710 F Supp. 1387, 1399 (E.D.N.Y. 1989)
(Weinsteln, J.). Where, as here, nothing more important than a

routine detormination of the res judicata effect of a federal

court settlament of state law claims is involved, the i

abstention doctrine permits no pessible justification for

interferenca with a stata court proceeding. {
The implication of defendant’s removal and injunction !
requests in this case ig that the state court will not fairly

adjudicate Defendants’ arguably federal defenses, particularly
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their res fudicata defense. But this suggestion offands the

- dignity of the "staLe courts, which are presumed competent to
resolve faderal lssues." Chjck Kam _Choo v. Exxon Corp., 486
U.S. 140, 150 (1988) (citations omitted). As gstated by the
United Stétes Supreme Court Jln Pennzoil.y. Texaco, 481 U.5. 1,
14 (1986) "proper raspect for the ability of state courts to
resolve federal questions presented in state-court litigation
mandates that the federal court stay its hand” from issuing an
injunction of state coﬁrt proceedings.

In such cases as this the Supreme Court has required
federal courts to refrain not just from removal, but from any
{nterference with the state court. The U.S. Supreme Court has
repeatedly "recogniied that our concern for comity and
faderalism" required federal courts in such clrcumstances to

abstain from enjoining or otherwise interfering with "pending

state proceedings in which important state interests are
involved." E.d, Ohio Civil Rights Commission v. Dayton
Schools. 477 U.8. 619, 626~627 (1986) (emphasis added).

The purpose of this brief is to communicate to the
foderal court that has been esked to decide defendants’ request
to remove or enjoin Mrs. Ivy’s claims under the All Writs Act,
that "important state interests" are implicated by efforts to
deny Mrs. Ivy, and other pereons similarly situated, their
right of access to state courts. Alabama is opposed to remova!
of this case from the court of a sister state, where no groun. -

have been properly stated for doing so under exlsting federal




law, and is also oppnsed to any intefferanca‘wlth the state
, courts’ hearing of Mrs. Ivy'’s claims for Agent Orange Injuries
under the general ejulty powers of the federal courts.

There ara saveral raasons‘why the state’s traditlional
interest in protecting the rights of the state and its citizens
from federal encroachment is of acute lmportance in this casse.

. In the previous Agent Orange litigation in Brooklyn, New York,
the fadaral courts made novel.legal rulings not subsequently
approved by the fadaral appellate courts. See Joint Eastern
and Sout r_District New Yoik Asbestos , 897 F.2d

626, 634-635 (2d Clr, 1990) :(use of governmant contractor

defense to dismiss Agent orange claims repudiated); and Agent
g;gﬂggigxggggg_LngLLL;x_Ll&igggign, 818 F.2d 187, 189 (2d cir.
19687). These rullnys effectively barred vieatnam veterans from
the federal courts Eor a trial of their Agent Orange claims.
Many veterans opposad the settlement imposed upon them which
had the effect of danying them a trial in exchange for a small
payment of the "nuisance value" of their claims. Adgent Orange
Product Liakility Litigation. B18 F.2d 145, 151 (2nd Cir., 1987).
In the Iyy rcase the federal courts appear to be
repeating this pattern of creatiﬁg special law for Agent Orange
claims. A removal has been made from a state court without
justificatien under the governing statute, 28 U.S.C. § 1441,
Unless the federal courts could have taken original
jurisdiction of Mrs. Ivy’s state law claims as réising a

federal queation, which it appears they cannot, then the
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federal courts should not interfere in the functioning of the

ctata courts, in a cnse betwaen private citizens of this state,

involving nc federal officlals or agents, and brought

axclusively under state law. .

The State of Alabama, therefore, seeks through this
pbrief to prctect the authority of the state judicial systems.
Alabama has an interast in the preservation of the powers of
{ts own state courts free of unauthorized federal court ‘
{nterferenca. Thesa? powers will be serlously eroded if the

{nterference contemplated by this case is permitted.

This state could have no more important interest in
the functloning of it:s judicial system than to agsure that
courts of the states remain vpen to all, but especially to
those who have sacrilfliced to preserve‘in this land a government

of laws, and not of men.

Donald Ivy himself said during the iast days of his
lifea:! |

I hava cancer of the pancreas and
liver; I balieve I am a victim of Agent
Oorange. Without a doubt, the effects of
Vietnam will shorten the length of time I
have with my wife and children. I just hope
that my family will be strong without me and
nmdamnkand bhnt tthat T did naa fan tho 1nun

of my countiy.

My stay in Vvietnam was not a happy one,
put in my heart I s:ood by my belief in my
country and my eternal loyalty to it. From
my viewpoint as a 2} year old, going to
vietnam was a form of patriotism. Even
thcugh I contracted cancer from the effects
of Agent Orange, a chemical for killing
foliage, my stay in Vietnam seems but a
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amall price to pay for America’s freedom.

’Vigtngm; By _Word of Mouth (Virginia Havard, ed.) (Luftkin, Tex.

1988) 24-25,

Donald Ivy’ns willing sacrifice to preserve America’s
freedoms shculd not he mocked by begrudging this family one of
the most fundamental aspects of the freedom for which he
fought. The federal courts should abstain from any further
interference with Mrs. Ivy’s pursult in state court.cf her "day
in court" to seek any remedy she may have under the laws of the
state for Agent Orange injuries suffered by her husband and
tamily.

CONCLUSION

For the reasons stated above, this case should be

remanded to the District Court of Jefferson County, Texas,

where it was filed.

Respectfully submitted,

11 South Union Street
Montgomery, Alabama 36130 -
(205)242-7300




