
E. R. ZUMWALT, JR. 
ADMIRAL. U. S. NAVY (RET.) 

August 4, 1993 

The Honorable G. V. Montgomery 
Chairman, Committee on Veterans' Affairs 
U.S. House of Representatives 
335 Cannon House Office Building 
Washington, DC 20515 

Dear Mr. Chairman: 

In addition to my prepared statement, I submit herewith this letter containing information not available to 
me at the time of the preparation of my statement. 

The Institute of Medicine Report fails to include any conclusions regarding the ability of dioxin to cause 
or be associated with an overall increase in the cancer rate (see page 8-12). The Environmental 
Protection Agency (EPA) recently reviewed the same studies on chemical production workers 
summarized by the 10M and came to a definite conclusion, as part of its ongoing effort to evaluate the 
risks of dioxin. After undergoing extensive public and expert review, and after open workshop 
meetings, the EPA's second draft report on human epidemiology (EPA Publication No. EPA/600/AP-
92/001g, June, 1993) states: 

Other TCDD related honnonal effects, including immune suppression, may result in multi-organ 
sensitivity and may contribute to the overall increased mortality from all malignancies combined 
seen in all four cohort production worker subcohorts with higher estimated TCDD 
exposures ... 1hese increased relative risks, while not large (10% to 70%) are consistent and are 
either statistically significant or of borderline significance. While no one tissue site can account 
for this observed increase, lung cancer is also increased in three of these. 

In view of this fact, I now recommend that the House Veterans' Affairs Committee amend existing 
legislation to authorize compensation to Vietnam veterans experiencing any form of cancer or to their 
families in the case of deceased Vietnam veterans. 

As a separate matter, the Institute of Medicine did not list peripheral neuropathy as a disease associated 
with exposure to Agent Orange or other herbicides used in Vietnam. 

Since the Committee on Environmental Hazards, before it was disestablished by Congressional statute, 
recommended to the Secretary of Veterans Affairs the addition of that disease as one for which there 
should be compensation, and in view of the fact that relatively modest number of veterans who are 
affected have been expecting that disease to be compensated in the near future, I strongly urge that it not 
be removed from the diseases for which the Vietnam veterans will be provided compensation. 

Sincerely, 

/-, )/') .7 /' . \ Lt1I~.'!.".( I) 
Admiral E.R. Zumwalt, Jr., USN (Ret.) 

/ 

c: The Honorable Jesse Brown, Secretary of Veterans Affairs 
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Mr. Chairman and members of the Committee: 

I appreciate the invitation to appear before this Committee to discuss my views 
on the Report by the Institute of Medicine of the National Academy of Sciences 
concerning the health effects of Agent Orange and other herbicides. 

I do so in three capacities: 1) as a former Commander of the U.S. Naval 
Forces, Vietnam (the "Brown Water" Navy) from September 1968 until May 1970, 2) 
as a former unpaid Special Assistant: Agent Orange Issues to the Secretary of Veterans 
Affairs, the Honorable Edward Derwinski from October 1989 until May 1990 and 3) as 
current Chairman of the Agent Orange Coordinating Council. 

In the first of these capacities, as Commander of U.S. Naval Forces, Vietnam, I 
requested and obtained Agent Orange defoliation along the banks of major and minor 
rivers and canals in Vietnam. I did so at a time when our casualties were running at 
the rate of about 6% per month, which meant that the average young man had about a 
70% chance of being killed or wounded during his year's tour m the naval craft. The 
defoliation rapidly reduced casualties to less than 1 % per month. At that time, to the 
best of my knowledge, no one in the Vietnam theatre was aware that Agent Orange 
could have harmful health effects on humans. In the light of subsequent knowledge, I 
consider that I have a very special responsibility to the courageous young men who 
served under my command -- that is, to see that justice is done with regard to providing 
compensation for the ill-health effects of those Vietnam veterans who were exposed to 
Agent Orange and their families. 

In my capacity as Special Assistant to the Secretary of Veterans Affairs (at his 
request), I conducted a review of the hundreds of available studies and other 
government documents relating to this issue. I am submitting, separate from this 
testimony, a copy of that report. In it you will note that I concluded that there were 31 
health effects that, as of May 1990, meet the required test that they are "as likely as 
not" the result of exposure to Agent Orange. Since that time, additional studies have 
convinced me that at least one other disease, diabetes, should be added to that list. One 
of the things that I learned in the course of this review is the unfairness of the 
requirement that the "as likely as not" decision be based on scientific studies. That 
unfairness results from the following factors: 

1) It was the deliberate policy at the bureaucratic level of our government for 
many years to seek to avoid any conclusion that the use of Agent Orange and related 
herbicides could cause undesirable health effects. Hearings by the Human Resources 
and Intergovernmental Relations Subcommittee of the Committee on Government 
Operations in the House of Representatives conclusively proved that the government 
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maneuvered to evade its responsibility to be objective in determining possible health 
effects of defoliants used in Vietnam. Those hearings are the following: 

June 26, 1990: Links Between Agent Orange, Herbicides, and Rare Diseases 
July 11, 1989: Oversight Review of CDC's Agent Orange Study 
July 26, 1990: CDC Interference in Dioxin Water Standards 
June 10, 1992: Health Risks of Dioxin 
Twelfth Report: The Agent Orange Coverup: A Case of Flawed Science and 

Political Manipulation 

The results of the manipulated studies were made to be inconclusive. Therefore, any 
reviewing panel examining all available studies found the overall weight-of-evidence 
less conclusive than is the true case because of the consideration still given to the 
manipUlated studies and thus, the dilution of the accurately done studies. 

2) Anecdotal evidence, which in some cases ought to be sufficient for 
establishing the "as likely as not" relationship are disregarded in the scientific method. 
Let me give a specific example. In 1977, 47 railroad workers were exposed to dioxin 
while cleaning up spillage of dioxin-containing fluid from a railroad tank car in St. 
Louis. Within a relatively short time, among that group, there were 2 suicides, 41 
cases of continuous fatigue, 23 cases of continuous muscle aching and 22 of the 45 
living workers suffered cognitive impairment, among other effects. This was 
considered sufficiently determinative that in August, 1982, an TIlinois jury ordered $5.8 
million to the disadvantaged civilian workers. Numerous scientific studies give 
evidence of similar symptoms among other people exposed to dioxin, yet, to date, none 
of those difficulties survive the so-called scientific method to provide compensation for 
Vietnam veterans who show similar problems. 

3) In addition to the manipUlated government studies, some of the studies 
sponsored by chemical companies have been similarly manipulated. 

I was able to recommend to Secretary Derwinski that the many diseases 
mentioned in my report should be approved for compensation because I, as a non­
scientist, did what I believe the law allows the Secretary of Veterans Affairs to do, i.e., 
to discount the proven manipulated studies. 

In my capacity as Chairman of the Agent Orange Coordinating Council, I 
believe I speak for the member organizations, although the sudden requirement for me 
to appear before this Committee has not made it possible for me to check definitively in 
that regard. The Agent Orange Coordinating Council includes approximately twenty 
veterans' and veterans' services organizations and are listed in an attachment to this 
testimony. 

With that background, let me comment as follows on the Report which is the 
subject of today's hearing: 

I) I consider it the first objective and honest report on the Agent Orange issue 
emanating from government or quasi-government sources. 

2) The fact that the Committee affirmatively links five diseases, including two 
that have not previously been approved as capable of being caused by exposure to 
Agent Orange and other defoliants, is a significant step forward. This association 
confirms the frequently stated views of those members of Congress in both Houses who 
have looked into the issue in depth, as well as those of us on the outside who have done 
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so. That the report calls for additional studies due to the continuous accumulation of 
scientific information, reinforces the views of those of us who believe that a number of 
additional health effects should be added. 

I applaud the prompt decision of the current Secretary of Veterans Affairs to 
initiate rules to add PCT and Hodgkin's disease to the list of compensable diseases and 
recommend that Congress add them by statute. It is my view that the diseases listed 
under the Report's category "limited/suggestive evidence" (namely, respiratory 
cancers, prostate cancer, and multiple myeloma) should also be added by statute to 
those currently listed. I believe it is the reasonable conclusion (particularly because of 
the dilution problem that this objective panel faced having to consider the manipulated 
studies along with the honestly done studies) that it is "as likely as not" that the diseases 
listed under "limited/suggestive evidence" are the direct result of exposure to Agent 
Orange. 

For the same reason, it is my view that Congressional guidance should be given 
to the National Academy of Sciences that, in doing future reviews, those studies which 
have been proven by Congressional investigation to have been manipulated, should be 
suitably discounted so that a more objective weight-of-evidence conclusion could be 
reached. In future reviews, a significant number of the diseases for which the 10M 
panel could not find sufficient evidence at this time, will emerge as much more 
significantly related to exposure to defoliants. 

I strongly endorse the 10M panel's recommendations for future research. It is 
significant and will be helpful in guarding against future government manipulation that 
the 10M panel recommends: an independent, nongovernmental scientific panel to 
review and approve a new, expanded research protocol and to commission and direct 
common analysis of the results in future Ranch Hand/ Army Chemical Corps studies; a 
nongovernmental organization to develop and test models of herbicide exposure; 
evaluation of such models by independent, nongovernmental scientific panel. 

Finally, there is another aspect of this issue I would like to address that should 
interest members of this committee concerned about justice for those Vietnam veterans 
who were injured by Agent Orange. It may not concern you as members of this 
particular Committee, but I earnestly solicit that each of you consider becoming 
sponsors, in your individual capacities, of a bill which I shall discuss. I am speaking 
of the federal Courts' repeated invention of any new law necessary to deny veterans the 
opportunity to place before a jury their personal injury claims agamst the Agent Orange 
manufacturers. 

We have probably all heard of the general dissatisfaction of veterans with the 
1984 class action settlement in which the veterans had little or no say, but whereby the 
lawyers nominally representing the "class" took more than $13 million in fees, and 
Judge Weinstein became the head of a $52 million foundation. As a result of that 
settlement, only veterans with death or total disability claims received anything, and 
that was, on average, a mere $3200 each. In the case of Ivy v. Diamond Shamrock, 
veterans whose injuries arose after the 1984 settlement have had their search for a fair 
trial of their claims similarly short-circuited by the federal courts. The federal courts 
removed the case from Texas state court over the opposition of 21 State Attorneys 
General who in their legal brief in m called the court's action, and I quote, "an 
illegitimate judicial amendment of Congress' removal statute, ... an invasion of state 
judicial independence and an insult to state courts throughout the nation." The federal 
courts then compounded the problem by transferring Ivy directly to Judge Weinstein on 
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legal grounds that were also unprecedented and again seemed to defy the intent of 
Congress. 

The reason for the federal courts' invasion of states' rights in order to have only 
Judge Weinstein hear m was clear. Both Judge Weinstein and the federal Court of 
Appeals proceeded to make unprecedented decisions holding that the 1984 settlement 
included veterans' claims that did not exist in 1984 (since they had no injury at that 
time) even though these veterans had no notice or knowledge of the 1984 case and were 
not separately represented by any lawyer who agreed to such a settlement. By the 
federal courts' invention of a class settlement of these "future" claims that did not even 
exist at the time, their violation of all existing law concerning participation in and 
settlement of class actions, and, most importantly, their exercise of extraordinary 
powers to deny to the state courts their ordinary authority to hear such claims, the 
federal courts have destroyed the veterans' claims which are now worth far more than 
the average $3200 some of them might be able to get from Judge Weinstein. Judge 
Van Graafeiland of the Court of Appeals for the Second Circuit on June 24, 1993, 
justified these unprecedented and even bizarre rulings denying the veterans a jury trial 
in an unbiased state forum, on the grounds that, in his view, "despite continuing 
research, the crucial issue of 'general causation', i.e., whether any injuries are 
attributable to Agent Orange, remains unsettled." My understanding, in accordance 
with the constitutional right to jury trial, is that juries are supposed to make such 
findings of causation, not judges. Here federal judges are making scientific findings 
that directly contradict the NAS study which has now found that there is "sufficient 
evidence of an association" between Agent Orange and a number of the kinds of 
diseases experienced by Vietnam veterans exposed to Agent Orange. 

I am submitting with this testimony a draft law which I support to correct this 
systematic denial of justice by the New York federal courts. This new law would not 
really change current law so much as give clear instructions to these courts to enforce 
existing law and to keep the New York federal judges' obviously biased hands off the 
Agent Orange litigation so that the Ivy case may go to trial. Our veterans are entitled 
to a better quality of justice than they have received from the federal courts in the 
course of the A&ent Oran&e litigation. The courts have done sufficient damage by 
inventing their own rules to apply to Vietnam veterans. It is now up to Congress, by 
passing the law I propose, to insist that the Courts enforce the laws written by Congress 
and the Constitution. Otherwise this episode will go down as one of the most egregious 
denials of justice by the federal courts in our national history, and a shameful betrayal 
by federal institutions of those who fought and sacrificed for this country. 

In conclusion, I believe the 10M panel's study has given the Vietnam veterans 
and their families the first significant scientific support for the condition of ill-health 
effects due to Agent Orange. This report confirms the wisdom of Congress in its 
decision last year to authorize by statute the compensation for three of these ill-health 
effects. I hope this report will lead the Secretary of Veterans Affairs to authorize 
compensation for respiratory cancers, prostate cancer, and multiple myeloma and that 
Congress do so statutorily. I hope that future review panels will be instructed to 
discount manipulated studies. I urge the implementation of the 10M recommendations 
so that the additional diseases concluded in my report can be added for compensation as 
soon as possible. 

Attachments 
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December' 921 January' 93 

AGENT ORANGE JUDICIAL 
EFORM ACT OF 1993 

SECTION I. The immunity from 
lbility known as !he Government Con· 
Jctor Def.nse, which has been extended 
'print. parties by judicial int.rpreWion 
"'federal common law," is hereby lbol­
hed. 

SECTlON2.Secrion 1407(a}ofIid. 
! of the United States Code, rU$l sen­
nee, shall be amended by IddinS !he 
ord "simultaneously" bef"", the word 
'mUng." 

SECTlONJ.Section 1407(.}orTnJe 
I of !he United States Code shaD be 
"ended by addins the followinC sen­
nee: "The Coun of Appeals shaD issue I 
andamus when nec.ssary to cmf .... the 
mel 10 I lawful exercise of its prescribed 
risdiction. " 

SECTlON4.Scction 1407(f)ofIide 
8 of the United States Code shall be 
nended by adding the following sen­
nee: "No proceedings for tnmsfer shall 
, initiated unless an Act of Congress has 
,"ferred jurisdiction of the action upon 
Ie District Couru. " 

COMMENT 
A) Section I is intended to .... rse 

oyle and olhtr cases which have crt'ated 
"federal common law" defense which 

preempts or "displaces" substantive state 
law undercertaincircumstaDceS, Congness 
has not delegltedsuch law-makinc author­
ity to the federal courts, and has expressed 
no intent to make such wholesale changes 
in, the common law tort remedies tradi­
tionally provided under state law for recu­
tating private conduct in matters raising no 
question under the Constitution, or uoder 
any Act of Congress. 

B) Sections 2, 3 and 4 are intended ro 
reverse rulings in Jvy v. Diamond Sham­
rock Chemical Co., 901 F.2d 7 (2d Cir. 
1990) pertaining to the jurisdiction of the 
muJtidistrictlitigarion panel. 

Section 2 provides that the transferof 
a prior case that is no longer pending or in 
pretrial proceedings shall IlOl be grounds 
for transferring a subsequenrpending case. 
This section clarifies the intent of Congress 
that there must be two or more pending 
acrions, in pretrial proceedings, and arising 
.in different districts, in order to justify a 
transfer of one of the·cases for the pwpose 
of achieving the convenience and erfi­
ciency of "coordinated" conduct of such 
actions. 

Section 3 provides that the Coun of 
Appealsshall.xerciseits powersofreview 
byextraordinary writuoderSection 1407(e} 
in conformity with the Supreme Court's 
definition of U[t)he traditional use of the 
writ ... to confine an inferior cowt to I 
lawful ex.rcise of its prescribed jurisdic­
tion." Roch. v. Evaporated Mille Ass'n. 
319 U.S. 21, 26 (1943) 

Section 4 provides that the 
multidistriCI Iiligalion panel is subject 10 
the same jurisdictional constrainlS as olher 
inferior federal courtS. and possesses no 
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jurisdiClional powers other than those 
granted by an Act of Congress. 

The purpose of these changes is to 
assure thlt the lransf.rstatule is not abused 
lOassignparticularcasestoparticularjudges 
whose views are known, and toclarify that 
jurisdictional issues should be addressed at 
the earliest opportunity in order to Ivoid 
litigation over transfer issues where fed­
eral jurisdiction is lacking. 

SECTION 5. Section 1442(IXI) of 
Title 28 of the United Stites Code shall be 
amended by adding the word "natural" 
bef"", the word ''person. . 

Section S provides that the protection 
accorded officers of the federal cuvern­
ment and persons Icting under them, by 
allowing removal of c .... brought against 
them in slate CDUn to • federal coun, is 
limited to natural persons and shall not he 
extended to include fictitious "persons" 
such as private corporations. This lInend­
ment is required to avoid removal under 
this provision 10 the federal COUrts of civil 
suits brought Igainst Governmcotcontrac­
ton who claim to be "actina under" a 
federaJ officer. This will restOr!.the origi­
nal purpose of the statule which was to 
accord individual federaJofficenandagents 
acting under tbern the protection of a fed­
eral forum for presentation of any defense 
of official immunily from SUil for acts 
taken under color of federal office. The 
Supreme Court bas unanimously inter­
preted this starute to exclude government 
agencies. corporations and other entities 
from this protection. See International Pri­
mate Protection League y. Administrators 
of Tulane Educational Fund. U.S. (Ma~ 

Ctmrin""tI -

20, 1991). The Amendment clarifie, that 
such protection,andtherefore r.moval from 
Slate coun, found unnecessary for priv.;:lIe 
instilulions. 

Federal CoW'tS have madc inconsis­
Itnt interpretations of this prO\"ision. re­
sulting in an unintended, unnecessary and 
anomalous expansion of the jurisdiction of 
me federal couns over cenain prh"ate COT­

porations. 1be amendmem would accord­
ingly restrict federal jurisdiction by adopt­
ing the reasoning cf such cases 35 C.H. v. 
Am.rican Red Cross 684. F •. Supp. 1018. 
1023 (E.D. Mo. 1987) (rejecting the theory 
that the pe:rsons Kling undcr him" \\ hocao 
also invoke "Seclion 1442(aXIJ includes 
entities alher than natural persons"). Al­
though "the majority of tho •• courts that 
addressed the issue c:<plicilly and rendered 
:I reasoned decision of law decided thai 
Section 1442 luthorizes only natural pcr­
sons to remove, o. Roche v. American Red 
Cross. 680 F. Supp. 449, 454 (D. Mass. 
1988),lny remaining ambiguity in the law 
is now resolved by Congress 10 avoid fur· 
ther uncertainty and litigation over the 
issue. 

SECTION 6. A new Chapt.r 160 
titled "Class Actions" shall be added to 
Title 28 of the United Stat.s Code. 

SECTION 7. A new S.ction 2371 
shall be added 10 Chlpter I 600fTitie 28 of 
the United States Code which shall be as 
follows: 

Dismissal or Compromise of Class 
Action Suit. 

(a) Any compromise Ofstipulated dis­
missal of I class action suit shall be by 
agreement of the parties that is reasonably 
precise and shall not delept. to the judIe 

who approves the dismissal or comp" 
mise any authority 10 add additional ten1 
to the agreement. 

(b) No action to interpret, arbitrate 
otherwise enforce such an agreemenl m: 
be brought before a judge who has a 
proved the dismissal or compromise. 

(c) No member of I class shall I 
subsequently bound or h.ld to have had 
claim adjudicated by a compromis. wi 
has not received actual lIOIice of the prec; 
termsofthecornpromise,andoftheright 
reject the compromise, orwho timely eXf 

cises such right after noIice thereof. 
COMMENT 
(A) A new Chapter 160 is add.d 

regulate theel.ss action litigation pracli< 
of c.rtain judges under F.R.Civ.P., R,. 
23(e). whichareinconsistentwith28 U.S. 
ss 2072. The laner provision, referring 
the federal rules, requires that; 

Such rules shill not abridge, enlar' 
or modify any substantive right and sh. 
preserve the right of trial by jury as 
common Ilw and as declared by the Sc 
enth Amendment of the Constitution. 

(8) Section 7 adds new Section 23 
10 Chapter 160 of Tide 28 of the Uni, 
Stites Code to modify class Iction selt 
mentpracricesuoder F.R.Civ.P., Rul. 23' 
by which certain federal judges have , 
ceeded the authority granted by Congr, 
to the prejudice of the due process right, 
litigants. 

In the Agent Orange litigation I cI 
was ceniraed that, according 10 the pre~ 
ingjudge, included both v.terans who 1 
claims for injuries all.gedly caused 
Agent Orange, and other .bsent pers, 
who had no such injuries. and therefore 
claims that could be adjudicated lllhe Ii 



. . . . "~" ".' ,'ajjy civD action that aiJe&c,I:a.a CMrr 

of the senlement. These persons. present 

and absent. wen: lumped together lS·class 

members" and lheir exisling and non-~x~ 

isting claims were, according 10 Ihe presid~ 

ingjudge. senled by anomeys represenling 

both groups of velerans, and lheir families. 

These allomeys were found by the Court of 

Appeals 10 have had fee arrangements that 

presented I conflict of inleresl inducing 

them 10 settle all claims early and cheaply. 

It was against the iniereSI of persons who 

had notmanifesled injuries to prematurely 

settle their potential claims, which could 

heeomevaluable claims as time passed and 

statistical evidence proving the causation 

of their injuries became available. 

having broad discretionary goals that was 

created with a large portion of th. settl.· 

ment funds. 

0IIl the consent of the party pwportedIy byan-.berorvetennofthearmedfon:eo ineapectiv.ofanyprioi-orOnFinilitiF 

. senlingthecJaim,a practice which viol"," "': t!," Unired States, and aIIeailll c:Iaims tion in federal cowt. 

tndiliollalllOlionsofdueproce$S.ltwould ansutg under SIll. law ahalllIOI be re- Section 8 wouIdpnwidelOmemb< 

alsoprevemtheabuseofpoweraexercised moved 10 any DiJIria Court of the UaitI:d and vetenns oftheAnnedFon:eu simi' 

by • fedeial judge over the appointment Slates, inespecdve of ~ the Same rightlOc:hooseaconvenientfonunforth 

and amtpenUtion of class Iction aOor· civillICIionwlS odjudicaledailOllled,oria claims u has been extended 10 aeam 

Nothing in current law prevented the 

presiding judge from rlfSt grouping these 

claims for a senlement by which weak 

claims w""-~ linle or nothing would obtain 

a small "nuisance value" amount of dam­

ages and potentially strong claims would 

receive nothing, and then imposing this 

senlement on attorneys appointed by the 

judge. whose fees were awarded by the 

same judge. The same judge then approved 

the seniementlS reasonable 10 the ·class" 

although it WIS opposed by most veterans 

with claims who were able to present their 

views. The views of the persons whose 

claims were senled before they arose. and 

who lacked any knowledge of the suit or 

the senlemen~ and who were most preju· 

diced by the senlement could not he heard. 

The presiding judge, who was di· 

rectly engaged in developing the tenns of 

the scillement agreemenL was authorized 

by the senlement to determine who among 

the plaintiffs would receive any pan of the 

settlement. and also acquired authority to 

directly supervise a S50million foundation 

Because the judge sci a lime for opt­

ing oul of the class action one week prior to 

lhe settlement agreement, noclass member 

had anopponunitytorejecilhe lennsorlbe 

senlem.nt.1f they had. the judge's pow.rs 

to aller lhe agreement. and delermine who 

would receive any of the damages. mean. 

that they would have purchased a ·pig in 

the pok .... 
Subsequently. persons who had reo 

ceivednonoticeoftbeearliercase,orofthe 

senlement. and had no opportunity to opt 

ou~claimedthatthe actual senl.mentagn:e­

m.nt did not by its terms include their 

claims. Alternativ.1y they argued that if it 

did purpon to senl.their claims they w.re 

not adequately represented by counsel who 

approved such an agreement. because such 

a settlement was dearly against their inter­

e" in preserving their right to sue until th.ir 

claims arose and were provable. However 

these persons w.re not perrniu.d to litigate 

these issues other than hefore the same 

presiding judge who imposed the selll.· 

menL 
This case iIIustrat.s th. dang.rs of 

investing fed.ral judges with pow.rs free 

of the usual restraints of juri ••• th. 

adv.rsarial system, and acrual consent of 

litigants. One judge should neither .x.r· 

neys. wbiclureex-.Jinary in ouradvor· pending, in I federal c:oun. . under the Jones Act. See Pate v. SlInd, 

Slrysystcll\ofjustice,solSlOsccurefrom COMMENT. Dredging Corp .• 193 P.2d 498 (5th ( 

those IIIomcys I setdem.nt inconsistent Section8re<on1innsthe"wellpleaded 1952). . 

withtheinltrestsoftheirptU)lOl1edclienlS, complaint" doctrine in the COrtIc!ll of the . SECTION 9. Section 1445 of Ti 

lOobtainldeJegationofpoweralOadjudi- Alent Orange litigation. In IV)' Y. Dia- 28 of the United SlItes Code shaU 

c:aJe bsueo withoutljury trial. and 10 annl mood S~ I prev/ouI cl ... ICIioa amended by adding a new Ibbsection (. 

thejudge powera that are not provided by SdtIentenltnaNewyortfederaicourtwu u follows: . 

law and wouJd not resull from the normal hdd 10 provide a "fedrnJ questIon- for (.) No case shall be """';'ed F" 

- oflltiaation. _alofthecueliomn.watatel:OUr!, SIIIe court.xcepr in ICCOIdance with I; 

FinaIJy this aection would prevenI ~thepiaintilfl'cIaimi_ud'" ettacted by Congress and Codified ill tl 

insuIlIina such an ~t from the in- siYely under Sllte law and COrtIaIned ItO OIapter. No cue may be removed by a 

terpretation of c:ourII other than Ibe judge ~ .Iement offedrnJ law. The IV)' decree, writ or other onIer in equity. 

wholJllli°vedsuc:lt ... td.mellt. ThiswouJd plainlilT. alleged thai their claims did DOl COMMENT 

prevent altention of the terms tItiough eaiat at the lime of the previous aetdement Section 9 adds new subsection (.) 

. cise such unslTUclured pow.rs through the 

device of class action "seulemen .... nor 

monopolize litigation of all issues in a ease 

.rfecting important intere .. s of thousands 

of litigants. 
Section 7 would prohibit th. use of 

Rul.23 for th. settl.menl of claims with· 

subsequentintespretationormonopolizins "!'" that the New Yort !'I"'" Iacbd juris- Secti~ 1455 of Otapter 89 of11tl. 28 

all litiplion with respect to the apeemenl diction over the Ivy plaindlfs.' . the United Slit •• Code IOclarify that th, 

or related claims. Requiring judges other . Section 8 confIrmS that Ires judicata are no irtherentjudicial powers included 

than the one approving the agreemem 10 defense is no ground for rcmovilll I case the All Writs Act 10 remove I case fn 

determine such molten IS its validity, ap- 1iam"1Ie <:ourt, and that I cIas acrioa .1Ite c:oun. In this ..... idv. area of re 

plication 10 third panics who are;stransen ~entenI may be co"-ally IIIIIchd in tIons hetween .. lie and. fedrnJ gove, 

10 the 1JROIIIeII~ adequacy of rejnsen.... _c:ourtby raisllllquestiooswbetherthe ments all powera of removal are provi{1 

tion.lnterpretation of its terma in suboe- ~ which setded the he... 1tadjariJ- by .. express enactmetll of Con ...... 

quenl IitigaJlon, and other enforcement diction over the p1aintilfs and their claim. lV)'v. DiamondShaninx:k,lpreviouscl 

ma/ItIS will help limit the potentill for is the previous action. No sinsJe judge at:tion senlement in I New Yorlc f.dr 

abuseoftheenonnousunslrUctitredpower •. houJd have a ~Iy over irtIcrJftta. COUlt WIS held 10 provide pounds, un. 

asaumed b1 the fedenI couns under Rul. lion of the law wtth respect 10 theclalms of the All Writs A~ for removal of I Te 

23. Otherwise Rule 23 will continue 10 be Armed Fon:es personnel Limitation of cllSa lClion based exclusively upon 51 

used 10 IU.bvert the Sev.nth Amendment this section to armed f_ personnel cu- law. This was an unwamntecl inlnl.sion 

rightlOJwytrial;lSithasbeenusedagainsl lies no implication for the P1Dp1iC1y of the powers OC.llte couns 10 adjudic8te 

Agent Os'Inge v.terans. . removal of any cases brousht by other Slate based claima in "lie couns exc 

S!!CJ10N .. Section 1445 of TId. persons WIder similar cireumstancea.lt is where speciftcally provided otherwise 

28 of the United SlIt.S Code shall be !,*"ded 10 expressJy _ the avaiJabU. Congras. This provision makes cI.ar t 

amended by addinSI new subsection (d), lIy of ~ ~federal fcrwn for A .... Or. Congress int.nds 10 limit the powers 

u follows: 1IIg. VlClJll1s to pursue their ,lIte dairns, removal 10 the .xpress grounds .naCI«1 

(d)A"clvaaotiooinslltecoUrt,broughi ltId 10 bar any mnova/ 10 fedenI court of Con ..... and thll no writ under the 

Continu~d on PD.fle j~ 
WritsActcan be used lOaeate jurisdict 



AGENT ORANGE COORDINATING COUNCIL 
MEMBER ORGANIZATIONS: 

Agent Orange Victims & Widows Support Network 
Air Force Sergeants Association 
American Ex-Prisoners of War 

American Legion 
Blinded Veterans Association 

BRAVO 
Catholic War Veterans, USA 

Fleet Reserve Association 
Jewish War Veterans of USA 

Marine Corps League 
Military Order of Purple Heart 

National Association of Military Widows 
National Vietnam Veterans Coalition 

New Jersey Agent Orange Commission 
Oklahoma Agent Orange Foundation 

Polish Legion of American Veterans, USA 
The Retired Officers Association 
Veterans of Foreign Wars of US 

Veterans of the Vietnam War 
Vietnam Veteran Agent Orange Health Study 

Vietnam Veterans of America 


