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-e- • WASHINGTON OFFICE. 1608 -K' STREET. N.W. ,. WASHINGTON, D.C. 20006·2847 ,. 

12021861·2700 ,. 

FOf God ."d Counrry 

Honorable Edward J. Derwinski (271 A) 
Secretory of Veterans Affairs 

. Deportment of Ve,terans Affairs 
.810 Vermont Avenue NW 
Washington, D. C. 20420 

Dear Mr. Secretory: 

• ) i'· 

March 26, 1991 

Deliver by Hand 

This is in response to the Federal Register notice of February 25, 1991, 
wherein the Deportment o.f Veterans Affairs ar."'lounced its proposed rules 
concerning adjudication regulations to establis' service-connection for soft tissue 
sarcomas based on exposure to herbicides contcining dioxin. 

The American Legion is concerned that the list of soft tissue sarcomas 
contained in the proposed rules is incomplete end overlooks soft tissue tumors and 
tumor like lesions that our nation's veterans de/elop as a result of exposure to 
Agent Orange while serving in South Vietnam CY. elsewhere in the military service. 

The proposed rules to modify current V" guidelines for the evaluation of 
claims relating to health effects of dioxin are hadequate at this time. The rules 
proposed by the VA ore inadequate because the/ fail to provide the methodology 
for selecting the soft tissue sarcomas (the list is shown in the definitions of soft 
tissue sarcomas). The list is limited in scope w~n compared to the current 
available scientific literature. 

The view here is that dioxins and herbicides made together or separately 
lead to cancers in humans and animals. We do not know of all of the types of 
cancers which may be related in humans to dioxin and phenoxyherbicide 
exposure. The policy decisions which must be made while this uncertainty exists 
should favor the potentially damaged veteran Q'ld his or her family so. long as 
doubt as to causality exists. 
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Honoroble Edword J. Derwinski Morch 26, 1991 

In light of the limited list of soft tissue sorcomos shown in the proposed 
rules, it is recommended thot 0 speciol panel be established for the specific 
purpose of determining which soft tissue tumors should be included in the VA 
regulations. Veterans who file claims for soft tissue sarcomas that are not 
included in these proposed rules should not be disqualified because his or her 
particular tumor was inadvertently left out of the regulations. 

In addition, provisions should be made in the VA regulations for veterans 
who file claims for STSs that are not published in the final regulations to provide 
appellate reviews by appropriate scientific experts. 

Dr. Fronz Enzinger and Dr. Slilaron W. Weiss, experts in the field of soft 
. tissue tumors, have compiled a histological classification of soft tissue tumors. 
This list is contained in a manuscript titled Soft Tissue Tumors';,.SeCond Edition, 
published by C. V. Moby Co., 1988. Dr. Enzinger provided The merican Legion 
with the list of soft tissue tumors, which should be reviewed by a special panel for 
inclusion in VA regulations. 

cc: Anthony Principi 

Attachment 

SR~IYYlrs, w::""~z..c",*-c.(",j".'" 
RICHARD S. CHRISTIAN, Deputy Director 
for Research and Technology Assessment 
Veterans Affairs and Rehabilitation 
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Histological classification of soft tissue tumors 

I. Tumo ... ..,d lWnorlikl: Jesions or fibrous 
tissue 

A. Benign 
I. Fibroma 
2. Nodular fasciitis (includin, inlravucular 

and cranial types) 
3: Prolifemive fasciitis 
4. Prolifemive myositis 
S. Fibroma of tcndoa sbcaIh 
6. EllStofi~ma 
7. Nuehal fibroma 
8. Nasop/wyDgea1fibroma 
9. Keloid 

B. Fibrous lWDon of infancy and childhood 
I. Fibrous hanwtOlll3 of infancy 
2. Myqfibromatosis (solitary; multi=aic) 
3. Fibromatosis colli 
4. Infantile digital fibromatosis 
S. Infantile fibromatosis (desmoid Iype) 
6. Giant c:eII fibroblastoma 
7. Gingival fibromatosis 
8. Calcifying aponeurotic fibroma 
9. Hyalin fibromatosis 

C. Fibromatoses 
I. Superficial fibromatoses 

a. Palmar and plantar fibromatosis 
b. Penile (peyronie's) fibromatosis 
c. Knuckle pads 

2. Deep fibromatoses 
a. Abdominal fibromatosis 
b. ExtrubdomiDa1 fibromatosis 
c. Intrubdomina1 fibromalOSis 
d. Meseutcric fibromatosis (GonIDer', 

I}'IICIromo) 
e. Postradiation fibromatosis 
f. Cicatricial fibromatosis 

D. Malignant 
I. Adult fibrosarcoma 
2. Congenital and infantile fibrosarcoma 
3. Inflammatory fibrowalma 
4. Postradiation fibrosazcoma 
S. Cicatricial fibrosarcoma 

11. Fibrohistiocylic lWnon 

A. Benign 
I. Fibrous histiocytoma 

a. ClllaDeOus (dermatofibroma) 
b. Deep 

2. Atypical fibrouolboma 
3. Juvenile xanthogranuloma 
4. Reticulohistiocytoma 
S. Xanthoma 

B. Intermediate 
I. Dermatofibrosarcoma pcoIIIberanI 
2. Beduar IWDOr 

SofttissUt 

C. Malignant 
I. Malignant fibrous histiocytoma 

a. StoriCOt1D·plOomorptuc 
b. Myxoid (myxofibrolarcoma) 
c. Giant cell (malignant giant cell IUmor 

of soft pans) 
d. InftammatOt)' (malignant 

xanthogranuloma, xanthosarcoma) 
c. Angiomaloid 

m T 0lI10''' and tumorlike lesions of adipose 
tssue 
~_ Benign 

I. Lipoma (cutaneous, deep and multiple) 
2. Angiolipoma 
3. Spindle cell and pleomorpbic lipoma 
4. Lipoblastoma and IipoblastomalOSis 
S. Angiomyolipoma 
6. Myelolipoma 
7. Intnmuscular and intctmuscular lipoma 
8. Lipoma of teodon lheath ' 
9. Lumbosacral lipoma 

10. Intemeur31 and perineural fibrolipoma 
II. Diffuse lipomatosis 
12. Cerviea1'symmetricallipomalosis 

(Madelung's disease) 
13. Pelvic lipomatosis 
14. Hibemoma 

i Malignanl 
I. Liposarcoma, predominantly 

a. Well-<liffe=tilled 
(I) Lipoma-like 
(2) Sclerosing 
(3) Inftammalory 

Ii. Myxoid 
c. Round ceU (poorly differentilted 

myxoid) 
d. Pleomorphic 
e. Dedifferentialed 

IV. T amo ... of muscle tissue 

A. Smooth muscle 
I. Benign 

a. Leiomyoma (cutaneous and deep) 
b. Angiomyoma (vascular leiomyoma) 
c. Epitheloid leiomyoma (benign 

leiomyoblaslofDa) 
d. Inlnvenous Iciornyomatosis 
e. Leiomyomatosis perilonealis 

dis.semi .... 
2. Malignanl 

&. Leiomyosarcoma 
b. Epithelioid leiomyosarcOma 

(malignanl leiomyobllStoma) 
I. Sailled muscle 
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G~nrrQl consideratioN 

. 
Histological classification of soft tissue tumors-c:ont'd. 

I. Benign 
•. Adull mabdomyoma 
b. Genilal rbabcIomyoma 
c. FeW mabdomyoma 

2. Malignant 
•. Rhabdom)'OSlltOma, prt:<Iominanlly 

(I) Embryonal (including botryoid) 
(2) AI...,. .. 
(3)PI~c 
(4) Mixed 

b. "Ectomcsenchymoma" 
(rflabdomyosart.oma with pnslion 
cell diff .... ntiation) 

V. Tumors aDd t'wnorlike lesions of blood 
.. wsseIs 

A. Beoign 
1. Hemangioma 

•. Capillary (includin, juvenile) 
b. Cavernous 
c. Arteriovenous 
d. Venous 
c. Epitheloid (angiolymphoid 

hyperplasia. Kimura's disease) 
f. Granulation tissue type (pyogenic 

granuloma) 
2. Deep hemangioma (intramuscular. 

synovial. perineural) 
3. HcmangioJDalOSis 
4. Glomus IWnor 
S. H"""",,;opericyloma 
6. Papillary endothelial hyperplasia 

(iotrnascular velCW>t 
heman,;oendothelioma of Masson) 

B. Intermediate 
I. Heman,;oendothelioma 

•. Epilhelioid 
b. Spindle cell 
c. ~gnant endovascular papillary 

angioeodolhelioma 
C. Malignant 

J. Angiosarcoma 
2. ~·s UIUIIDI 
3. Malignant &Iomus tumor 
4. Malignant heman,iopericylOllll 

VI. Tumors oflymph wads 
A.Bemgn 

1. Lymphangioma 
•. Cavernous 
b. Cystic (cystic hypoma) 

2. Lymphangiomatosis 
3. Ly.npha.ngiomyoma aod 

Iymphallgiomyomatosi. 

B. Malignant 
1. Angiosan:oma 

VII. T\IIIlOD and lWDorb'ke Jaions of I)'DOviaI 
tissue 
A. Bemgn 

I. Giant celllllmOr of Ieodon sheath 
•. Localized (DOdular tenosynovitis) 
b. Diffuse (ftorid I)'DOvilis) 

B. Malignant 
1. Synovial WCOtIL1 (malignant 

synoviOllll). prodominantly 
L Biphasic (fibrous and epithelial) 
b. Monophasic (fibrous or epithelial) 

2. Malignant giant cell tumor of tendon 
. sheath 

VIII. Tumon of mesothelial tissue 
A. Bemgn 

J. """Iized fibrous mesothelioma 
(subserosa! fibroma) 

2. Mullicyslic periton .... mesothelioma 
3. Mesothelioma of the genilallraCt 

(adcnomatoid lWnor) 
B. Malignant 

I. Diffuse and localized mesothelioma. 
ptedomioantl y 
•. Epithelial 
b. Fibrous 
c. Biphasic 

IX. Tumon and tumorlike lesions of peripheral 
Derws 

A. Benign 
I. Traumatic aeuroma 
2. Morton's PCW'OrDa 
3. Neuromuscular hamanoma 
4. Nerve sheath gan,lioD 
S. Nellrilemonma (beoign schwannoma) 
6. Neurofibroma. solitary 

•. I ",...'jttd 
b. Diffuse 
c. Pat:iDian 
d. Pigmented • 

7. Granular cell IWDOc 
8. Neurofibrotllllosis (von 

Rec:tlingb.llsen's disease) 
•. Lnce'iuA 
b. Plexiform 
c. Diffuse . 

9. Pigmented oeuroec\adermal tumor of 
infancy (retinal anlage tumor) 

10. Ectopic meaiJlgioma 
II. Nasal &Iioma 
12. Neurothek.eotna 
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8 Soft II. 

Histological classification of soft tissue tumol'S--<ont'd. 

B. MaligJW1t 
I. Malignant sdlwannoma, including 

malignant schwannoma with 
rhabdomyoblastie differentiation 
(malignant Triton tumor), glandular 
malignant schwanaoma, and epit.belioid 
malignant schwannoma 

2. PeriphcrallWllors of primitive 
neuroectodennal Iissu .. 
(NeuroepUhelioma) 

3. Malignant pigmented neuroectodermal 
tumor of infancy (retinal anlage tumor) 

4. MaligJW1t granular cdl tumor 

X. Tumors of autoDomie pnglia 
A. Benign 

I: Ganglioncwoma 
2. Melanocytie scbwannoma 

B. Malignant 
I. Neuroblastoma 
2. Ganglioacuroblastoma 
3. Malignant mclanocytie schWIDDODla 

XI. Tumors of paragaoglionie structu .... 

A. Benign 
I. Paraganglioma (solitary, multiple, 

familial) 
B. Malignant 

I. Malignant panganglioma 

XII. Tumors and tumorlike lesions of cartilage 
and bone·fonning tissues 

A. Benign 
1. PannicuHtis ossificans 
2. Myositis ossificans 
3. Fibrodysplasia (myositis) ossificans 

propessiva 

necrosis. As shown in Table 1·3, soft tissue tumors can be 
divided into those that are usually glycogen positive and a 
few with variable staining as defined by light microscopy. 
As a result of this property, the PAS stain is useful in 
narrowing down certain diagnostic ahematives and is belp­
ful in several situations, including evaluatioD of the fol· 
lowing: (1) pleomorphic tumors in which the diffClaltial 
diagnosis includes carcinoma, melanoma, pleomorphic 
leiomyosarcoma, and malignant fibrous histiocytoma; (2) 
round cell tumors such as neuroblastoma, rhabdomyosar· 
coma, and extraskeletal Ewing's sarcoma; and (3) spindle 
cell neoplasms in which the diagnosis is either a neural or 
smooth muscle lesion. In the first situation, the presence 
or glycogen in the lesions will usually exclude a maligoant 

•. ull2Skdelal chondroma or 
a5'ecxboadroma 

5. utnskcldal ostCOIDI 
B. Malignant 

I. utnsl:clelal chondrosan:oma 
•. Well-differentiated 
h. M)'l<oid (choldoid sarcoma) 
c. MCOCDchymal 

2. utnsl:elelal osteosarcoma 

XIfl. TIIID<n and tumorlike lesions of 
plurir>t<Dtial meseochyme 

A.Baign 
I. Mesenchymoma 

B. "'.l!ignant 
I. Malignant_ehymoma 

XIV. TWDCl"S and tumorlike lesions of disputed 01 

una:r2in hisIogeoesis 

A.Bc:ign 
I. Congeoilal granular cell IUmor 
2. T umo'" calcinosis 
3. Myxoma (CUWleOU5 and intramuscular) 
4. Aggressive anpomyxoma 
S. Amyloid tumor 
6. Parachonloma 

B. Ma::gnant 
I. Alveolar soft part sarcoma 
2. Epithelioid sarcoma 
3. Oear cell sarcoma of tendons and 

apoocuroses (malignant melanoma, soft 
pans) 

4. utraslclelal Ewing's sarcoma 

XV. Uncl2ssificd 10ft tissue tumors and tumorlik. 
lesiOn! 

fibrous histixytoma but would necessitate additio 
ror mucin, celani., and especially immunostain 
tokeratin or S·IOO protein. In the second situatio 
gen usuall) excludes the diagnosis of neuroblast, 
in the last si:".ation, glycogen would make a smo 
cle tumor m:n likely than a neural tumor. , 

IMMUNOHISTOCHEJlflSTRY 

ItrII7IJl1JDrJst,xh.mi~al pr<para/ions, more th., 
stains, have profoundlY changed the approach 10 ' 
nosis or sof: tissue tumors. In ract, the utiliutio 
munohistochemical markers has ·pcnnined an KC 

diagnosis u~ of only a few years ago. licea, 
importance and complexity, the application of i 
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.. NATIONAL VETERANS LEGAL SERVICES PROJECT 

1001 5. 5.TRE:fl NW 
WITE blO 
W'UHINGTON DC 20009-1125 
TEl 1102/2b5-B3OS 
~12021328~3 

secretary Of Veterans"Affairs (271A) 
Department of Veterans Affairs 
810 Vermont Avenue, NW 
Washington, DC 20420 

Dear secretary Derwinski: 

HAND-DELIVERED 
March 27, 1991 

These comments are directed at the proposed rules relating to 
soft-tissue sarcomas (STS) published in the Federal Register· on 
February 25, 1991, 56 Fed. Reg. 7632-34. They are submitted on 
behalf of Vietnam Veterans of America, a nonprofit, Congressionally 
chartered veterans service organization, and the National Veterans 
Legal Services Project, a nonprofit public interest law firm that 
represents numerous Vietnam veterans who were exposed to herbicides 
containing dioxin during their military service. 

The VA proposes that the rule should have an effective date of 
September 25, 1985. We believe an earlier effective date is 
necessary and appropriate. When the VA promulgated rules regarding 
claims for service connection for non-Hodgkins lymphoma (NHL) by 
veterans who served in Vietnam during the Vietnam Era, it assigned 
those rules an effective date of August 5, 1964. See 55 Fed. Reg. 
43123-24 (Oct. 26, 1990). The reasons for this early effective 
date were set forth in the "supplementary information" section of 
the cited Federal Register publication. 

For these same reasons, August 5, 1964 should be the effective 
date for the proposed STS rules, rather than September 25, 1985. 1 

There is no valid reason for treating Vietnam veterans who develop 
NHL any differently from Vietnam veterans who develop STS. 

The VA cannot validly justify the difference in treatment on 
the fact that the Nehmer decision, to which the STS proposed rules 
refer, may not require an effective date earlier than September 25, 
1985. The VA did not purport to establish a 1964 effective date 

This would enable veterans to recover retroactive 'payments 
of service-connected disability compensation for claims filed as 
far back as 1964, which is the case for veterans who suffer from 
NHL. 
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for NHL on the ground that this date was legally required. Rather, 
the agency cited discretionary factors to justify its decision. 
These same factors justify a 1964 effective date for STS. 

~eparate from the issue of the appropriate effective date is 
the issue of providing adequate notice to the public of whatever 
effective date is ultimately chosen. We urge the VA to include 
within the terms of the regulation itself whatever effective date 
is ultimately chosen. This will enable the public to gain 
knowledge of the ~ffective date by reference to future editions of 
the Code of Federal Regulations. If the VA simply announces the 
effective date in the portion of the Federal Register publication 
of the final rules that precedes -the text of the final rules, 
claimants and other members of the public will not have adequate 
notice. 

Another comment we have relates to the Agent Orange Act of 
1991, Public Law 102-4. According to VA Circular 21-91-5 (March 5, 
1991), -the Act estab~ishes a presumption of service connection for 
veterans with service in Vietnam during the Vietnam era who 
subsequently develop STS to a degree of 10% or more. Yet, the 
proposed rules on STS, which were published after the effective 
date of the Act, do not even refer to the Act. 

We urge the VA to amend the proposed rules to implement this 
legislation and include an explanation how the rules are both 
consistent with the Act and the requirements of Nehmer. For 
example, included among the issues the rules should address are: 

1. to what extent, if any, do the rules implementing Nehmer 
accord a presumption of service connection to types of STS that are 
not accorded service connected status by the Act; and 

2. to what extent, if any, does the Act accord a presumption 
of service connection to types of STS that are not accorded service 
connected status by the rules implementing Nehmer. 

In addition, insofar as there may be different effective dates 
for awards for STS depending on the type of STS the claimant has, 
the regulation should be amended to describe specifically how these 
different effective dates are to be determined. With regard to 
this last issue, we note that the stipulation and Order in Nehmer 
sets forth certain requirements regarding the effective date that 
must be accorded to awards of service connection under regulations 
implementing Nehmer. These requirements should appear in the rules 

2 
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governing STS so that claimants and the public are informed of the 
sUbstantive rules under which the agency is operating. 

,e appreciate the opportunity to comment on these important 
rules •. 

~~~ 
Barton F. Stichman 

lI~ ~ /}J. Ro-i-__ . -
Gershon M. Ratner 
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Federal Regiller I Vol. 56, No, 37 I Monday, 25, 1991 I Rules 

In rede.lgnoled la.SS1(b)(1) 
... and .emu pen.ion 

entitlen,enl prior 10 July 1, 1960, 
13.551(c)(I) afler the word 

and before the word 
Idd th. word. 
or" remove the 

Ind Idd. ill iI. 

sa CFR PwtI 3 and. 

'liN 2t00-AEOI 

Clalml Baaed on bpolura to 
Herblcldel Containing DIoxIn (Sott­
TlMue Sarcomal) 

AOENCY: Departmenl of Veleranl 
AIraira. 
ACTION: Propo.ed regulaUonl, 

aUMMARY: The Departmenl of Veleran. 
AIralra rv A) I. propo.i ... to amend 'II 
adjudication reguloUonllo eotablilh 
aervice coMeclion for IOfl-Ullue 
lareoma. b .. ed on expolure 10 
herbicides conlaining dioxin. VA II al.o 
proposing 10 amend the Schedule for 
Rali ... Di •• bilitie.lo add 'pecific 
diagnostic codes for .ofl-lillue I8rcoma 
a. well .. evaluallon crileria. These 
changes are neceslarY 10 Implemenl our 
delenninallon that II il allea.l .. ·Iikely 
IS nolthat there II a slgnlficanl. 
statistical association between exposure 
10 berbicide. containi ... dioxin and .ofl­
lil.ue larcoma. The inlended erfecl .. ;U 
be 10 eltablish a rule for maki ... 
delenninalion. reg.rdi ... service 
connection for .oft·tiasue sarcomas for 
an veleranl who were exposed 10 
herbicide. conlainlns dioxin durlns 
• ervice. 
DATES: Commenl. musl be received on 
or before March rI, 1991. Commenll will 
be available for pubJi~ ~nspecllon Wllil 
April &. 1991. Th. eli ..... 10 partS i. 
proposed 10 be elfeclive Seplember 25, 
1985. Th. chansel 10 part 4 are proposed 
10 be effeclive the date of publica lion of 
the final resulaUonl. 
ADDRESSES: Interelled personl are 
invlled 10 lubmlt written commenls, 
Bussestionl, or objecllon. resardi ... 
these ch .... e. 10 the Secretary of 
Vel era,,' Arralra (27tA), Departmenl of 
Veterans Affain. 810 Vennonl A\'enue, 
NW" Washington, DC 20420. All written 
commentl will be available for public 
inspeclion only in the Veleran. Services 
Unit, room 132, at the abo"e address 
and only b.tw •• n Ih. hours of 8 a.m. 
and 4;30 p.m. Mond.y through Friday 
(except bolidays) unlil April&. 1991. 
FOR FURTHER INFORMATION CONTAC7: 
Joel Drembus, R.sulaliolll Slaff, 
CompensaUon and Pension Service. 
Veteran. Benefitl Administration (202) 
233-3005. 
SUPPLEMENTARY INFORMAnON: Under 38 
CFR 1.17(c), ... hen VA determIne I thai a 
.Ignificant .talistic.1 association old.ls 
between exposure to a herbicide 
containing dioxin and an)' dilesle. 38 
CFR 3.31ta Ihan b. amended 10 provide 
suideline. for the e.tablishmenl of 
.ervice ooMeclion for the disease(lj. 
Th •• e determinationl are 10 be made 

after recelvi ... Ihe advice or the 
Vel.ranl' Advi.ory Committe. on 
Environmentll Hazard. (Advllory 
Committee) baled on Ita tulualion or 
Icientific or medical .tudie •. In maki ... 
these d.t.nninalioDl, VA must apply 
the rea.onabl. doubl doctrlnt fOWld In 
38 CFR U7(d)(1). 

In I public meetina on May 1~17, 
1990, th. Advl.ory Committee mel in 
W .. hlnaton. DC. AI thai meelinB, the 
commlltee conaidored more than 80 
leienlifie and medical document. 
relalinalo the connection. ilany, 
belween expo.ure 10 a herbIcide 
conlaininB dioxin and IOft-U •• ue 
larcoma. The commillee rOWld thaI the 
relalh'e welghll of valid positive and 
valid nesalive Iludi •• (a. defined In 38 
CFR U7(dJ[2H41l pennitted the . 
conclulion thaI it il at le .. t II likely a. 
not that there II a Ilgnificant It. til tical 
assGCiation between exposure to a 
herbicide contalnl ... dioxin and .ofl­
tiuue larcomL 

In maklns our delenninstion. .. '. 
recogni&ed confiictina relull. amo ... 
lcientific and medical .tudie •. Som. 
.tudie. In Scandinavi. reported an 
association or 10ft·li .. ue .. room .. with 
exposure 10 herblcld.l. Other otudi •• 
there, I ... ·.U II in th. United Stale • 
and N.w Zeal.nd. round no .ueh 
association. Valid VI.tnam experience 
Iludie. were both positiv. and negative. 
Whil. the nesativ •• Iudie. were of lome 
significance, we have d.lennlned that 
the relati"e weiShll of the valid posItive 
and valid neg.liv •• tudi •• penni! the 
conclusion that it I. all ... I .. likely al 
nollhat there I. a .lpIIicant Ilatislical 
association between exposure to 
herbicide. containir.g diollin and soft· 
tissue larcoma. 

Accordi ... ly, we propo .. 10 amend 38 
CFR 3.311a 10 provide .Iandard. for the 
establi!hmenl of service cOMection for 
.ort~tjl.ue sarcoma. based on exposure 
10 herbicides containi ... dioxIn. In 
addilion, 10 inlure equltabl. tre.tment 
or v.teranl who may h8\'e been exposed 
10 herbicide. containlns dioxin durins 
.ervie. other than in Vielnam duri ... the 
Vietnam Era, •. s., In acli,;tiel related to 
lesling, Itoras. or Ihlppina of 
herbicides, we proPOI. 10 remove the 
re.triclion Iimiti ... th. regulation 105~a' ~ 

:oitel,"iii~es. he piOpose 10 8lMi'-n 'hpt "_ :~ 
FBBtFialiub limil:~'~ B flllJhtieR ,~ ~. 
veleran. who served in Vietnam duri ... 
th. Vietnam Era. Exposure 10 herbicide. 
containing dioxin durlDg •• rvi~ oth.r 
thlin in Vietnam duri ... th. Vielnam F.ra 
would hay. 10 be .stabliahed by' 
appropriale evidence, 

There il dilBgreement e\'en amana 
palhologill. II 10 whal lumon Ihe lerm 
".oft-ti.sue lareom." encompasses. 
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Federal Regllter , Vol. 116. No. 81 , Monday. February !S. 189:t , Proposed Rule. 7633 

With the .. 1111.nc. of the Chid Medical 
Dir.clor ond the Advilmy Conunltlee. 
w. complied a li.t 01 thaI. tumors 
which we will con.lder 10 be lofl,UIIU. 
.. rcom .. and Includ.d II In the 
propoled regulallon. For compens.Uon 
purpo •• s. luch tumors musl be 
malign.nland ari.e from 1I •• ue of 
mesenchymal origin. Including mu.cle. 
fal. blood or lymph vellel,. or 
cOMeclive IIlIue (bul nol cartilag. or 
bone). Tumors of wancy or c!Uldhood. 
and tho.e having. o"""'g. known cau .. 1 
.. socia lion with •• pecific .Iio. 
(such IS HIV IDfection or albellos 
exposure) h.ve been excluded becau.e 
II i. unlikely that there il • reuon.ble· .. 
probabilily of. liBnificanl otali.lical 
as.ociation betw.en luch tumors and 
.xposur. 108 herbicide conlalnins 
dioxin. 

Soft4iuue 8arcoma, are currently 
raled by analogy be~use Ihere a", no 
Ipeeifie diagnostic codes In the rating 
.chedule. We. therefore. also propose to 
amend 38 CFR part 4 to add Ipeemc 
di8g;lOStiC codes for lon-ti&lue .sreams 
as welJ 88 evaluation criteria. In 
aedition. we propose 10 .meod 
diagnoslic code 5321 to exclude 1011-
tissue .arcoma and to revjle the point It 
which evalualions will be based on 
residual disability from 1 year 10 e 
months follOwing cessation of tr.almenl. 
The re"ilion II made because medical 
advancel have ~uced the recovery 
time needed foUowing surgery. 
chemotherapy. elc. 

In Nehmer v. United SlDte. Veteran. 
Administration. 712 F. Supp. t404 (N.D. 
Cal. 1989). the court invaUdaled VA', 
"'qui",menl 01 prool 01. causal 
... Iation.hip in det.noinlng I.rvlc. 
coMeetion for diselles ... ocialed with 
dioxin ."Po.ure. Accordingly. 
13.3Ilald) I. CIUT.nUy of no lorce .nd 
eff ecl. The Secrelary will be makins 
delermination.lor oth.r di.e ••••• 
Including porphyria cut.n.a larda. 
punuant 10 the COU!1's remand order 
afler r.eeiving the advice 01 the 
Advisory Committee. We propose 10 
remo"c and reserve 13.3ll./d) until 
such dclerminationl are made. 

Further. b.cau.e the Nehmer decision 
Invalidated VA's Original Il'TVice 
conneclion delermlnalion,1n 3B CFR 
3.311a Db initio • • nd because tboM 
determinations were the origina' 
regulalory'reoponoe 10 the m.ndale in 
•• clion Sla)/l) of Public Law 96-642. we 
propose 10 make the .m.ndment 10 
13.311a/c) effective ... troactiv.ly to 
Seplember 25. 1965. the original effective 
dete of the .eclion. We believe that in 
lighl 01 the remedial nal .... 01 th •• e 
f1!gulellon •. and because they .. rve as • 
lubslilute lor void regulation. Is.ued 

II/lder an Impermltllbly dem.ndlng 
II.ndard In 1965. thl. efleetive d.lell 
appropriale. 

The Secrelary bereby certifiel th.1 
these f1!gulalory am.ndmenl. will nol 
hive. lignlficant economic Impact on a 
lubotanll.1 number of .m.1I enlille. II 
th.y .... defin.d In the Regul.lory 
n.xfbllity Acl. 5 U.S.C. lI01-etZ. The 
..... on for thl. certific.tion I. th.1 these 
am.ndm.nt. would not directly alIecl 
lDy Imall .ntities. Only VA 
benelici.riel could b. dir.ctly affecl.d. 
Th,,",fore. pursuant 10 5 U.S.c. 80S/b) . 
the,. amendment. are exempl from the 
Initial .nd final regulatory nrxibility 
analysl' requiremenl. olleelions 803 
and 1IOt. 

In .ccordance with Executlv. Order 
t2291. F.deral Regulation. the Secrelary 
h .. del ermined that th ... f1!gulalory 
amendmenl •• re non-major lor the 
following re •• om: 

(1) They will' nol have an'annual 
• flecl on the .conomy of $100 million or 
more. . 

(2) Tbey will DOt cau •• a major 
Incr .... ia cos II or pric ••. 

(3) They will not have lignificant 
adverse efleeta on competiUon. 
emplo)'IDent iavr.tm.nt productivity. 
Innov.tion. or on the abiUty of Uniled 
Slales-based enterprise. 10 comp.l. 
"iih loreign-bated enlerprise. in 
domeatic or export marketa. 

llil of SubJacls .' 

38 CFR Par1 S .-

Administrative practice and 
procedure. Claims. Handicapped. Health 
ca",. Pensions. V.terlDs, 

38CFRPar/4 

Handlc.pp.d. P.n.lona. Veleran •. 
Co!al .. of r.d ..... 1 Dorn.otic Aui,lAnce 
program Dumberl are &t.10l. N.lOO. and 
N.1I0. 

Approved: JAII1W711.1UVl. 
EdM'anI J. Dorwlaokl, 
SeclPtory 0/ Veleron, AI/oj", 

PART HAIoIENDED) 

3B eFR part 3. Adjudicallcn. II 
propos.dlo be amend.d as lollows: 

1. In 13.311a. paragraph Id) I. 
removed and reserved, and paragraph 
Ie). aDd the luthorlly al the end 01 the 
lecUon are revl.ed 10 read a. lollows: 

lUll. CloImab._on ....... ..,.to 
"'rbl __ nIng 1IoJdn. 

• • • • • 
(cJ Service connection based on 

exposure 10 herbicides conlainill8 
dioxin. Exc.pl .. provided in paragraph 
Ie) 01 !hi •• eclion. expol"" 10 
h.rblcide. containing dioxin together 
with the dev.lopment of the 10Uowing 

cIiae .... within the period •• peclfi.d II 
luffiel.nllo eatabli.h .en.ice conn.cUon 
for reaullina di .. blllty: 

(1) Cb10rlcze manlfe.led Dol \aler 
thaD three _th. from the d.1e of 
axpo.we. 

(2) A .oll-litlu, larcom. m.nll •• I.d 
al any tim. alter lervice. 

Nole: 11>e term "..,II-tl .. u. aarcoma" 
Includel the 10Uowlng: 

Adull fibroul'tOllla. 
Dllmatoli_m. prolw-aoS. 
W.liBnlnl fibroua histiocytoma. 
Upooarcoma. 
LeiomyollU'CCma. 
EritheUoid r.om)·osarcoma (malignant 

Ielomyobl.,lo ... ). 
RhabdomYOYlCOma. 
Ectomeaena,ymoma. 
AngiOilrooma (hemangiosarcoma and 

Iyrnpba"" .. =oma). 
ProliferalirJi ('Yllemlt) 

angioendotbetom.to.iL 
Mau,n'DI &lom ... tumor. 
Malignant he=.&D.giopericytoml . 
S}'no\'ial ... ""COma (malignant .yno\1oml). 
Mali,".n! tCit cell tumOf' of tendon· ., .. 

", .. th. 
MaJicnanI ,:!>w.anoDa. iDcludins 

melisnant Icl!wi.DJ:Ioma with 
rbabdomJoblaJ:it elirre"",tiatio. (rnau,nanl 
Tri~on tumor). ';andular and epithelioid 
... al\iIWII ocbW&llnOlllIl. 

MaUgnanl meoenchymorna. 
Malisnanl .,.~uJ.r cell tumor. 
Alveolar lOft pilr1 aarcom •. 
Epithelioid .... -com •. 
Cur coU I&ICOIDA of tendOM and 

lponeW-O'H. 

ISe. paragrapb Is) of Ihl, aectio. with 
retard to Hnioe COMectiOll on other ground. 
.nd f 5.507(t) Ia t ...... h.,. chJonc:nel. 
Inltl.lly mI.eliapOl.cl.J 
• • • • • 
(Authorlly: Pub L _ 38 USc. Z1O(clJ. 

PART 4-{AIoIENDEDJ 

38 CFR part •. Schedule lor Ra ling 
Di •• bilities. is proposed 10 b. amended 
aslollows: 

t.1n I •. 13. diagnostic code 5327 i. 
... vlsed and eliagnoslie code 53291. 
added foDowing diagno.tic code 6328 I~ 
... ad .s 10Uo ..... : 

14.73 Sclltdlt .. ol .. Ung ........ cle InJurieL 
• • • • • 

6327 -. _ .- or. _1gnonI 
to ....... '" oofI· ___ ---- 100 
Nolo. Tho tOO ...... IOIing ,.;u 110 contlnoocI lor • Il'00II''' -.g uta ..... Iion or ... ",011, x­

ray. antfl .. r'rsk chemotherapy 01 other Ihwa­
peutic _. AI INs poIn~· ............ been 
no Ioc-' rec.nen08 01 ~ the filling ... too..- ............. 
• • • • • 

B32t SolI· ...... __ cor -. 
.... 01 fbt>uI ooeillecti ....... ).__ 100 
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_ on. '00 _ ta""V" III _ ... 

• - -.g ... _""" of w;IeOI. x· 
,.,.. entineopIatic c:t\inocAl • .., or DIhw ... 
_....,...... AI. ... pore,. _ ..... -. 
no kIcaI ~ or IhI'tUtaNI. .,. ~ 
wi! t. "*" 0"1 ~ 

1. In 14.104, diagnoltic code 71231. 
added follo .... ing diagno.tic cod. 7120Z to 
read a. follows: 

14.104 lctIedut, of •• tII~. :w dIo_ .,.t ..... 
• • • • • 

7123 SoII--.. san:o ... Col __ 
Cl'9n1.--.-.... -------- .00 
Not •. The 100 pe."cent rallW"lg .. &II con~ lot 

I month5 tonOO*'!rig''''' ~ aI ........ ,.. .• 
"'y. antrrleopIa&!iC .c.~1;"t or other therI· 
peJtic: proc::edure AI 1has pc*'I\. • IhetI hal bMrI 
no local NQII"r"':::' cw meastaMa. .... rabng 
will be ,.... on resOalt. 

3. In I 4.124a. diagnostic code 8MO II 
added following diagnostic code 8730 
and an authority citation i. added at the 
end of the .ection to read II follo .... o: 

14.1241 Sc~.dule 0' ntIngo ...... ologlcal 
eondlllona and convutat •• dloonlon. 
• • • • • 

'''''0 SolI ....... __ CoI __ __ 

• 

It Cl'9n1-_. __ ._ .. _.__ '00 
Nolo. Tho '00 _ .. tr.g .. III..........., ... 

e rror:th5 folIooJring the ceuatJon cI w~, x· 
l'Iy. anb~:.stc ~~ CII' ott.-.,.... 
P'J'.rtJc pr~. AI hi poL""- • Itw. hal bien 
no local rwarra 01 mttutues.. IhI ..... 
.wi be made 0f'I ~ 

• • • 
(Authority: 38 U.S.c. 355). 

IFR Doc. et-4:!9J Filed 2-22-01: "45 Iml 
.. L1JNCI COO[ ...,.....1 ... 

anable only to .hlppen aDd .hippen' 
• oclatiolll, a. defIned. Th. Prope.ed 
R would al.o have ImpolOd cortaio 
requ mente on tho ... hippen, 
parti arly non·v .... I-op.r.ting 
commo carrien ("NVOCC."), which 
utiliz.d ed commodity rate •. Th. 
Propo.ed ule hat proved, on the hui. 
of the reco before the Commlllion. to 
he inepara n.wed ID III attempt to 
delin. who I and I. not a .hipper. 
Moreov.r, on of the nbjective. 01 the 
Propo.ed Rul to preclude untariffed 
NVOCC operalt~. and to eo.ure that 
person. acting a hippere purtuant to 
the Shipping Act 0 1964 ("1964 Act") 
qualify to do .0-1. imllar to that of 
recent legislation, i.~. the Non·Vellel· 
Operating Common Carrier 
Amendmentl of 1990. \ 
FOR FUIITHER lH'ORM~TiqN CONTACT: 
Jeseph c. Polklng, StcrelllO', F.deral 
Maritime Commission, ll00,L SlreeL 
1\'\\'. Wasb!nsIOn. DC Z0573, (Z02) 523-
5725. '\ 
SUPPLEMENTARY INFORMAl1ON:''fbe 
Commi.slon initiated thi. proce~ing by 
publishing in the Fad.ral Regitter1,M FR 
408911 a propoI.d ruI. ("Propo.ad \ 
Rule") 10 am.nd It. tariff and service, 
contract rules in 48 CFR partJ 580 and-. 
5111. The .taled objective of the proP06i11 
WIt -\ 

To Umil the .cope or those that can let AI 
",ruppen" vit-a-vil the ooean commOD 
carrier. preclude untuiffed It.''VOCC 
operatJoD. and otherwise enlure that the 
statutory diem. cOntemplated by the 
Sbppina A<I of 1_ " p"".l'YecI. 

The Proposed Rule Wat intend.d t 
accomplish thil objective fint by 
amending the derulltion of .hip:>e to 
mean "the ""non who I. legaUy 
responsible to pay the ocean on 
carrier for the transportation.' Under 
the Propo.ed Rule, the t.rm u1d 
Include the own.r of the ca 0, I 
consignor, a consignee, or tariffed 
NVOCC. bul nol a .hipp '. Igenl, an 
oc.an f,eight forwarde a broker, Or 8JI 

untarirr.d NVOCC. revi.ed 
definttion w .. ess.n ally a d.vlce to 
efTee~uate c.E:rtain • Ilanti\'e 
restrictions; the Pr osed Rul. would 
re<juire U,al mlxe commodity r.I •• be 
mad. a"anable y to a ",hipper" a. 
newly dermed. r a shippen' 
association a J't!W!ltly detm.d ID the 
Commission' rule •. 1\ would .1.0 
impose vaTi us requiremenll OD 
.hipp.... kiJ18 mixed.commodity 
rates: the would ha,·. to indicate th.ir 
claimed tatus II a shipper on the bill of 
lading tate th.ir NVOCC tariff number, 
if ap Icable, and pro,ide other 
sp tlied Information. 

er fifty comm.nl. 00 the Propo.ed 
uls were recelv.d. Only a few 

lubmlllionl, primarily ftOm vellel 
operating common carrien and 
conference. thereof, exprelled IUPpe 
or partial .upport for the propoaal. .t 
of theee emphatlzed their concurro 
with the objective of the Prope.ed u1e 
rather thaD the ruI. IlIel!, and ne ly.U 
offered .usse.led amenclmenlll the 
prope.al. 

The majority of the comme • waed 
either abandonment or major 
modificationl to the Prope. Rule. 
Many .hippen and/or NV cc. took 
the poIltion that the o,rro ad derulltlon 
II unnecellary, and wiU aute .erioUi 
probleml and major WI rtaintie. aboul 
presently accepted rei iOnlhip" The 
remainder of the .ub .. ion. rals.d a 
multitude of difficlilr I with the 
propos.d .hlpper d nlUon and the 
concomitanl propo ed restriction on 
acce.s to mix.d :nmodily rat ••. 

Th. "I.gally ponsible to pay" 
.t.ndard of the posed Rul. drew 
most of the co menten' criticism. Many .. " 
cor.tended th t this .tandard was llsel! 
amb!guoUi d Dot.d that a camer may 
not have mean. of d.l.rmining 
whether particular entity i, the one 
legally Ipon.lbJe to pay tran'p<>rtation 
charg . It wa. al.o argued that oft.n 
mo an one party may be respon.ible 
to y, and that &ll entity'. inlere.t In a 
• pmenL .uch at own.rshJp, rather 

an responsibility 10 pay 11 the more 
ppropriate criterion for d.fining. 

• ipp.r. 
any commenten challens.d th. 

pro DIed categorical exc\u.ioo of . 
cert 'n entitle. from th. derulltion, 
argui that thil too fundamentaUy 
alto,. e legislative derulltion. Th.y 
various argu.d thaI forw.rd ..... 
broker.. senlll, and .hippen' . 
.lSociati • (to the extent they act u 
-agent." f .hippen) .... ould be barred 
from ,hip designaUon.lmproperly 10 
ur.der certa' circwn.tanc ... Shippen' 
associationl nlended that they .bould 
be expressly I luded in the proposed 
ahipper definiti n, appar.ntly 
1r.I.rpreting the posed Rule'l failure 
to do 10 II an all mpt to restrict 
.hip!"'r.' ... ociali n.' right. under the 
19801 Act. Some par 'el objected 10 the 
CommilSion'. lin' NVOCC tariff 
filing requirement. to .hipper 
definition. .laling thll he.e 
requirernenla .hould be nforced as part 
of a regimen not affecli entitie. other 
than the NVOCCt thems. e.. , 

Th. basic criticl.m·of the ,'m!xed 
commodity rate." part of the ~PO.'d 
Rule Wat thalli i. just a. com on for 
NVOCC. to .hlp linsl. comm lilY load. 
a. mixed load •. The propoled prdyi.ion 
requiring I .hipper to provide a cat,rler 
with certain information a. proof ollla 


