























Payment to Lykes Brothers for Seabee Design

Applicable to sale of original
bidding plans and specifications

Reimbursement for out-of pocket
cost of updating the bidding plans
and specifications

Transfer of license to construct

two Seabee type vessels: .,
20% of $800,000 to be paid
on date of signing of a con-
tract between Finnish shipyard
and Soviet purchaser

80% of $400,000 to be paid at
time of keel laying of first
vessel

80% of $400,000 to be paid at
time of keel laying of second
vessel

$250,000

27,000

160,000

320,000

320,000

TOTAL $1,007,000

In addition, Lykes will be compensated
at specified rates for any consulting
or technical services that the company
may render to the Finnish shipyard
relating to the construction of the
Seabee type vessels.




IV, U. S. PROPERTY INTERZST IN DATA SOLD TO SOVIETS

Data Dsveloped Under §., S. MARAD Subsidy Program

Tha evidsnce dsveloped in the staff inguiry shows that the
Government through the U, S, Maritime subsidy program devalopsd
the contract plans, specifications and other tachnical data sold
to the Saviets by l&kes. As a result of making a substantial
contribution to their devalopment, the U, S, Covernment obtained
a property interest in this data but dig not\éhare Wwith Iykes in
the proceeds of the sale, Tha facts sarrounding the Governmnentts
failure to share pro rata in the proceeds of the sals is covered

in a separate section of tais staff study.

Three Lykes Vessels Constructed bw General Dynamics

In 1968 construction began on the three barge container carrying
ships for Lykes under the U.S. Maritime subsidy program. The contract
plans and specifications that were sold to the Soviets were developed
during the course of the planning and construction of these three Lykes
ships.

The ships were built by General Dynamics at Quincy, Mass. under
a construction subsidy contract (CDS) MA/MSB-72, between MARAD, Lykes
and General Dynamics, dated October 31, 1968.

The three barge and container carrying ships, with their patented
design features, joined the Iykes fleet during 1972-73. These ships now
reqularly serve the trade route between the U.S. Gulf ports and North
Europe and the United Kingdom.

Specifications Subsidized under Pre—-Contract Design Work

Prior to the beginning of the construction of the three vessels,
MARAD paid a total of $518,168.00 in pre—contract design work to develop
the contract plans and the necessary specifications which were then sub-
mitted to the shipyard in order for them to make an offer to construct

the vessels.
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Working Plans Subsidized Under Construction Differential Subsidy

AL

In addition to the pre-contract design payments, MARAD paid, as the

following figures indicate, a total of $57,623,679.20 to General Dynamics
for the actual construction of the three Lykes vessels under its construction

differential subsidy program. -

U.5. Construction

Total Cost Differential Subsidy
Vessel of Vessel to Shipyard
S.S. Doctor Iykes  $53,610,638.92 $19,233,970.23 (54.02%)
S.S. Almeria Iykes  35,446,444.89 19,196,156.78 (54.163) E
s.S. Tillie Iykes  35,440,213.87 19,191,552.19 (54.15%)
$106,497,297. 68 $57,623,679.20
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The working plans which are the detailed drawings used in the
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construction phase were subsidized under this contract.
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1968 MARAD Contract Reviewed

Due to the substantial financial contribution the U. S.
Government made in the development of the design plans that were
sold to the Soviets, a review was made of the 1968 contract that
produced this data. The contract was examined to see if it spelled
out each parties respective rights in the ownership of the contract
plans, specifications and working plans.

Article 19(a) of the General vaiéiéns of contract MA/MSB-72
sets out the rights of Lykes Brothers, MARAD and the contractor
(General Dynamics) in the technical data developed during the
course of the planning and construction of the three Lykes Seabee

1/

Vessels.

1/ Article 19. Rights of owner and Board in Respect to Engineering and
Design Data. (a) All design and engineering data furnished to the Con-
tractor by the Owner or the Board shall be the sole property of the
owner and the Board as their jnterests . All plans, including
working plans (including reprodicibles) and such other specified design
and engineering data, required to be furnished to owner by the Plans
and Specifications, produced by the Contractor in the performance of
this Contract, shall be the sole property of the owner and the Board
as their interests appear and the Owner and the Board shall have the
full right to use the same in such manner as they may deem proper
including without limitation to the generality of the foregoing, the
right to make reproducibles and copies, the right to publish, or to
withhold fram publication, and the right to make alterations therein,
additions thereto or other changes. Unless prohibited by provision

of law relating to the national defense or security, the Contractor
shall be permitted to return copies or duplicates of such plans,
working plans and data thereof for its own office records. The
Contractor shall have no right to sell or transfer such plans,

working plans and data, provided, however, the Contractor in the
development of other ship designs may utilize information embodied

in such plans, working plans and data. With the approval of the

owner and the Board, the Contractor may use such plans, working

plans and data for the construction of a ship or ships, subject

to such payments to the Owner or the Board or both, as may be re-
quired by the Board as a condition of such approval. The provisions
covering the use by the Contractor of design and engineering data
furnished to the Contractor by the Owner or the Board as produced

by the Contractor in the performance of the Contract, set out in

this paragraph (a), shall not include the right to use any patented
data.




Joint Ownarship of Data

Under Artiele 19(a)} the gorernwent represented by the Maritime
Subsidy Board, ths Iykes Brothers have Joint owmsrsalp of the
technieal data, General Tynamics has ondy a very restricted right
Lo its use. As Article 19(a) states, the contract plans, spzcification
and vorking plans are "the sole property cf the ownar ['*kes Brotheré}"
is no explanabion in the coniract as o whab is means by "interesis
1t
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V. FAILURE OF THE U. S, TO SHARE IV PROGIEDS OF SALE TC SOVIETS

o

U. S. Sharing in Proceeds Based on Equity

The Joint ownership of ths data raises the question why this
Jovernment did not participate with Lyxes in the proceeds of the sale,
It would ssem logical that the Government should have shared pro rata
in the comnercial sale consistent with its finanscial contributinon
to the developmant of the data.

Hr, Dudley J. Clapp, Jr., General Counsel of the Military Sealir:
Command, Departasas of the Navy, is familiar with this Covernnents
propersy interest in ths daba sold to the Soviets. He said the

Governmant should have shared in the sala, ;J

#dr, Clapp made ths followinz statewent in an interview with the
subcoarittes staff on June 16, 1975:

The Govsrruent was eatitled to share in the proceeds
of sale of any plans, contract specifications or
technical data waich had been developed wilh finaneial
assisvance provided by the Zovermseanl in the forn of
subsidy or B&R funds,

ir. Clapp explained that in the absence of any contractual
provisions to the contrary 1% was a fundarcabal princinsls of esauity
that the benefits zaanating froa 2 Joint wrenture belongad %o iha
joint vaature and that a sale or other disposition of the
product by ons party should redound 4o the benafit of bobn,
¥r, Clapp saild that in such cases a court would impose upon
the proceeds of sals an squitable trust for the benefit of all,

Sre praparvation of worldng olans
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and technical data necessary to build the Lykes ships was the result

of a joint veunture batwzan ths Sovernment and Lykes. The retention
of the full amount oI the procseds of sals represanted an unjust

enriciuzat of Lykes au the Govermment!s expeass, Mr. Clans said,

;} ¥r, GClapo w sed February 22, 1973 to MATAD
Lo the U, &, Governnents
2
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MARAD Policy Reviewad

Hr. Clapp said that hiz reading of the construchion contract
witi Gensral Dynasics ang nis interpyretation of the purposes and
m2chanice of the Merchant Karine Act of 1936 as anended stranzthened
his convicticn that the Goverasent had a preprietary intarest in the
data s0ld to the Soﬁiet Government,

Mr, Clapp said in accordance with ths Merchant Marine Act of
1936, the Goverament subsidizea the constiuction of ships at amounts
ranging up to 55 percent of the capital costs of ths ship with
the owrer payinz the remainder of the costs, ilthough the owner
recelves a legal title to the ship free and clear of any lien
by the Government for the constructidn subsidy, ths Government doas
retain certain substaatial beneficial interests as providad in
the Act, For example, Mr, Clapp said, the ship must be used on a
specified trade route; if usad in the domestic trade, the owmer must
reait to the Government a proportionate share of the coastruction
subsidy; the ship may be sold only under certain conditions ineluding
in some instances mandatory application of the proczeds of sale to
new.construction; and if requisitioned for title, the recuistion

price can be based on the ownar's investment in the ship,

MARAD Regulations Need Overhaul

328 forih in the Act upon the

Y

iir, Clapp sald the rasbiricting
owner's free and unfettersd use of ths ship or its procesds are all
in furtherance of strengthening the U, S, lerchant Marins and
represent ada2quate coansideration to the Goverament for payment of subsidy,
What was not contemplated by the Aet 22l 10t provided for in MARAD
ragulotlions was the fact that the plans, spacifications, and tachricel
data devsloped during tha course of construction wonld have z comnarcial
yalue to interests not in furtherance of the purpose of the Marchart

Marine Act such as the sale to a foreign gzoverument, In such

cases it would have bsen reasonsble to fall back on comon law principles
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of equity. iir. Clapp pointed out the plans, specifieations, and
dnta represented progeruy igtarests clersrly separabls from the ship
jteslf and, therefore, should nave bean treated as any other property

ovarniental agency and which can only be disposed of in

ancordance with sbabubory provisions proriding for the disposition

13 Article 13 ol th=e construstion contract Wwith
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General Dynanics clsarlr indicates that both MARAD and Lykes believred

T}

that the plans, spasifications, and techrical data were a valusble

oroparby right widch belonzed to thewm "as btheir inverasts® appear

-

n

and CQensral Dynamics was saverely restriched as to the uvsae i% mizht
1ake of ths planz even though in fact its parsomnel actuzlly
developed the working plans and sone of bhe tachuiesl data, The
interest of MARAD could only have been derived froa tils fact tha
gaid apyiox1mat91y 5 porcent of the cosl of producing the plans
and datd,

V. Clapp further explained that the Lykes ships insorporatad
cayeral novel features includiug a2 unicue elevator‘syatem. In view of
the larzc financial cosbs iavelved in construsting such a ship,
it was unliksly that the ship would have bLaean buill withoub a
cubstantial financizl investnent by the Unitad States Coverna naenb, In
situabions whare the Covermuent is waderwrifiing the majority of the
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assume on its owa, he bellsves that the patent polisy
Presidand Niwonts menorandua of tusust 23, 1971 has a Cegres of
apolicability which should have be2an follswad, Briefly that polis;

provides thab wnea the Governnant has fund2d contrachks which have
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d in inventions or diseoveries, the Jovernment recselves varying

[

economic and property rizhis ia the inventions, depending on thz natura
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of the inventions and ths status of the prior art., In sone instances the
Govaranent is eabitlad to acquire thz prirncinal or exclusive rizhts

thraushout the world,
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While Mr, Clapp 18 clearly of tﬁe ppinion that the data sold

ts the Soviebt Government wWas the produch of expsnditures made From
the public Lraasury and therefore vested 2 property rizht in the
Qovernment, what is nob cloar o him is the amound of which the
norernment is sntitled nor the impact of the governnent!s acquiesence
in tre transaction upon the sale price especially since thes sale
price presuxably included a royalty fee for the use of the patents
swnad solely by Lykes. In his oopinion thare\}s considerabls question
as to whather MARAD could legally waive its right to share in ths
proceads of sale although admithedly it may rave prejudiced the
amound it asy recover Ty its actious.

vr. Clasp sald there 1s A reed fa the prorulgatien of rezulations
to cover cituabions such as thig plus the much broader fi=1d of
imorovensiu s and aifs to thz maritime industry daveloped throuch the

use of ARAD research and davalopment funds,

¥ARAD Presents Visds

Hr. nobart Jarske, rssistant General Counsel of MARAD, was
asxed by the subcomalttee staff why his agency did not share in the
proceeds of the Lykes sale to the Soviets., He said MARAD regulations
do not provids for the U. S. Govermasnt to share pro rata in a
commereial sale in a factual situation as occurred in the Iykes case,

Ha addad, novgver:

One can ask as a matter of policy - not
as a matter of legal recuirement - whether
there should ba some provision for racovery.

Tn an interview with the subcommittee staff on July 1, 1975,
Mr. Garske said he planned to talk to the legal staff of MARAD with
a view of discussing whether to recommend to his superior in MARAD
chanzes in MARAD regzulations which would provide for recoupment

by the Governuent in commercial sales bo cover a situation like

that which occurred in the Iykes case.

TS TT




- Ty ETe At omeo, TT v T o/ rTTMma
¥I U. S, DESERVED YI&d TC Uo® DaTA SCLD TO SOVILIS

Availahls in Future Gov reritaent Frojacts
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he gourse of bthe subconmitteefs staff iaterviews with
vr. Garske concerning the preperty rigabs of the Governwent in the
data sold to the Sovists, Mr. Garske said the Covermment reserved
tle richt bto use the data at any time for Governrent use, Hs
caid if ths Government dscid ad to construct a vessz2l or vessels for
tha U. 5. Government, ih had freec acsess ho use the Lykes desiga
dasa because of the Govermaent's substantial fiazncial contribution
4o its developmentb.

This statement hy Mr, Garske vas confirmad in a letter dated
June 2L, 1975, addresszd bo How »d J, Feldman, Chiesf Counsel of
the Subcomaittes, signed by nobert J. BDlackwell, Assistart Secretary
for Maribime ATfairs, Deparbment of Conwmerce. Iir. Alackell said;

The agplicable contracts, in accord with

the genevral Uaited States policy of reserving

to the zoveramznit a royalby-free license o use
technical data and inveatlons developed under

a countract, provide that the rovorqﬂent has

%he risht fo use all desizn information produced
ander the . . . Seabee conbracts in future
projects which the covernment may pursus.

If in Tact this Covernmsnt did have access to the Iyikes desizn
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was apparently igrored by thz same azency in 1973.
#acts developzd by the Subcomaibbes sbaff establizhed that
- A - Lg h . -
VANAT in 1973 refusad to azke these sam:s working plans available t

the Havy so they could have constructed a ship of Lhs Lykes dasign

for the exclusive usz of the Deparbment of Dafense, This occurrad

after Lykes complsined to MARAD thsot they had exslusive

interest in these werxing plans, Then Irkes atteapted to cha
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the U, S, Bavy 31,2 millica to oblain aceess %o the plans., (This wvas
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twice a5 ruch as thsy charzed the Sovietz for the saue drawiass in
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Details of this scenario ware supolied by Lar Anderson, Assistant
Counsel of the Military Sealift Command, Department of the Wavy, in

a syorn statemert subamitizd to this Subzomnibtes dated July 16, 1975.

In 1973 Navy Requosted Working Plans from MARAD

#», Anderson said on Novembsr 1, 1972 the HMilitary Sealifb
Command (MSC) Department of the Navy issuedxzxrequest for pronosals
to have one Lykes Seabee ship bpuilt and chargered to MSC specifically
for Navy use. Ab the time the request far proposals was issued
¥MSC planned to use the plans for the Lykes ressels that hadleen
constructed by Genzral Dynanics under the MARAD subsidy prograas
in order to avoid duplicaticn and expensive developasnt costs.

Vr, Anderson said he contacked ilr. Robert A. Garske, Assistant
General Counsel of MARTAD, in ordsr to ascertain the proprietary
interests in such plans. Mr. Garske was very helpful and cocuerative
durinz the several conversations in Novenber and December 1972,

Mr, Anderson said, Mr. Garske supplied Mr, Anderson with copies
of the MARAD/ILykes/General Dynamics contrach for the constructidn
of three Seabes vessels,

Mr. Anderson said he and Mr. Garske discussad various sections
in the contract which provided that MARAD would pay a constructian-
A1 arenbial subsidy equaling 55 pareent of the consiraciion cosh
including development of the working plans, Thsy also discussed the
fa0t that MARAD and Lykes received egual propriebary rights to such
working plars and spacifications, Mr. Garske indicated general
concurrence with MCS's position that the lGoverament owned the plaas
and that there was no reason why MARAL should not furnish tha plans

for MSC's use, Mr, Anderson said,
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Iykes Objects to HNavy Using Data

Tn early Jaruaary 1973, Mr. Anderson said, he was informed
by ¥r. Garsks that Iykes had raised the issue of its preprietary
interest in the plans with ARAD and that there appeared to bs
lepal questions imvolved which Mr, Garske.was unawarz of in bthese
earlier conversabions, Ifr, Anderson was told by Iir. Garske that

. . . . c v
thre matter was beinz reviewsd at a higher level in MARAD,

Lykes Wanbs $1.2 froa Nzvy for Datz

¥, Anderscn said at the same bime Ir, Hans G, Blocklin,
i i had indicated to M3C repraesentabtivee that
Lykss Vice Prosident, had indicated to [5C Tep
Lvkes considered ivself to bava the exclusive proprietary intsrest
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in the working plans and that th: nattzr was bein: ralsaed Lua
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Mr. E. Scott Dillon, MARAD Assistant Administrator for
Operations, sent a telegram to Lykes on January 11, 1973, indi-
cating that MARAD would purchase copies of the plans to MSC and
that MSC would notify offerors that the offerors would be responsible
for making appropriate arrangements for the right to use the Seabee
design for construction. Mr. Garske arranged for Mr. Anderson to
receive an information copy of that telegram. Lykes stated its
vosition formally in a letter of January 246, 1573 to Mr. Billon.

Mr. Anderson said from that time on his conversations with
Mr. Garske became somewhat strained, and he was of the inpression
that Mr. Garske was not responsible for formulating MARAD's position
.in this matter.

Mr. Anderson said during February and March 1973 he talked
to Mr. Garske several times in an effort to ascertain the facts
and clarify the govermment's legal interest in the plans in order

to determine MSC's right to use the plans for the construction of

a Seabee for the exclusive use of the Department of Defense (DOD).
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Tt was the view of Mr. Anderson, after researching the issue,

that if the government had paid for a portion of the cbst of develop-
ing such plans, then the government, including DOD, had the right to
use those plans for "goverrment purposes" which include building a ship
to be used exclusively by DOD. Y

{ As indicated earlier when the Subcommittee requested the official
view' of MARAD on the goverrment's right to use these plans, Mr. Robert
J. Blackwell, Pﬁ;sisﬁant Secretary of MARAD, in his June 24, 1975 letter to

the Subcommittee, expressed the same view that was given by Mr. Anderson. )

~,
.,

MARAD Supports Lykes Position on Data

In order to obtain a formal record of the goverrment's monetary
interest in the plans and certain patents, Dudley J. Clapp, Jr., General
Counsel of the Military Sealift Command, requested specific information
from Mr. E. Scott Dillon in z letter dated February 22, 1973. MARAD's
response of April 6, 1973 was less than satisfactory, Mr. Anderson said,
because it indicated that the government had only a limited right to use
the plans and that MSC would have to reimburse Lykes for its proportionate
cost of developing such plans. 21

The MARAD/Lykes/General Dynamics contract indicated that both Lykes
and the government could use the plans as "their interests appear” and in
such manner as they may deem proper. Mr. Anderson said he argued with Mr.
Garske that MSC's proposed use of the plans was proper and requested that
MARAD so state officially. Mr. Garske made the argument, according to
Mr. Anderson, that MARAD acquired an interest in the plans to pramote and
foster the interests of the American merchant marine and that MSC's proposed
utilization of the plans to construct a ship for the exclusive use of DOD

appeared to be outside the interest in the plans acquired by MARAD.

1/ Mr. Anderson's superior, Mr. Dudley Clapp, Jr., General Counsel, Military
Sealift Command, made the same statement in an interview with Lavern J. Duffy
of the Subcammittee staff.

2/ Mr. E. Scott Dillon, now retired, was questioned by Lavern Duffy of the
Subcamittee staff on June 27, 1975, about his April 6, 1973 letter to Mr.
Clapp. Mr. Dillon was asked why these plans were not made available to the
Navy. Mr. Dillon said Lykes may have asserted an interest at the time. He
said "you follow the line of least resistance. That is, if they are not going
to actually build the ship why go to great lengths about the thing. Let them
go ahead and use the plans and specifications for getting bids and if they
decide to bulld the ships, face up to the lega_'l_ problems involved in it if
there are any.”



Mr. Anderson said Mr. Garske indicated that FARAD was not
prepared to officially support MSC and that once the plans had
been purchased by MSC, the matter should be resolved between MSC

and Lykes.

MRRAD Offers Explanation

Mr. Robert Garske was interviewed by Lavern Duffy, Subcommittee
Assistant Counsel, in June and July, 1975. Mr. Duffy asked why these
plans were not made available to the Navy so the Navy could have con-
structed a vessel for the exclusive use of the Department of Defense.
Mr. Garske said the objection by MARAD was based on the fact that the
Navy would not have legal title to the vessel under thé "build and
charter" financial arrangement that the Navy was going to use to con-
struct the vessel. Mr. Garske said under such a "hbuild and charter"”
arrangement the Navy would be merely a charterer of the vessel. Iegal
title could be in a private party such as a financial institution, he
said.

Mr. Duffy pointed out to Mr. Garske that his own organization,
MARAD, enters into similar type financial arrangements to contstruct
vessels called a "lease and leverage" arrangement. Under this lease-
back arrangement, legal title is also with a private party such as a
Financial institution and not with the charterars of the vessal. UWhen
Mr. Garske was confronted with this point, he could not point out any
valid distinction between a "build and charter" arrangement and a

"lease and leverage" arrangement.

MARAD Explanation Naows to Navy

The statement by Mr. Carske that MARAD objected to the "build
and charter"” leaseback arrangement advocated by the Navy because

legal title would ke in a private party, was not presented



at any time in discussions with either Mr. Clapp or Mr. Anderson.
Both Mr. Clapp and Mr. Anderson said they only recently heard about
this position advocated by Mr. Garske. Mr. Anderson, in his swormn
statement explained:

T understand that Mr. Garske has stated to you
[Mr. Duffy of the Subcommittee staff] that MARAD
was unable to support MSC's proposed use of the
plan on the basis that MSC's build and charter
program would provide for private ownership of
the vessel. This position was not stated by Mr.
Garske in my discussions with him, but in fact,

a contrary position was stated, i.e., that MSC's
baild and charter program and bareboat charter of
the vessel for its useful life would be an exclu-
sive DOD or military utilization which would not
foster the interests of the Merchant Marine.
Therefore, it was MSC's noncommercial utilization
of the vessel that was given as reason for MARAD'S
lack of support. MSC's letter of 22 February,
1973 stated that the vessel was to be constructed
specifically for the exclusive use of the govern-
ment and if MARAD had raised the question of
private ownership MSC would have replied by
explaining the government's ownership rights
under the proposed bareboad charter management.



