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An Ana l ys is of the Co:llc!JO(r .t:: I Y;\~Jo:ct P:roe:;t>c1. l!c :i.n v ~•- c:tn :wt 

-~l:!.d L!:.c:JJ.OS R ~:_? _ _f'~~~~~: IE~-~~-~~r:_L:.I~1:2~J~~~,~~: :~! ~~ -~c~_S.::.9!!.~~~~2~ ---

Thi s pap c~r \·.'i ll a t teml)t to dctc:nnLw~ the mr~jor fo:cms of 3lmse~ which 

lyze t he notivc. tion v1h i <:h ac·sivatcs j H!.po:>:·t.:::rs aud t he mechanj_c!; by ' ·: bi.ch 

t hese abuses are accorr~li shed ; to d i st i nguish, jf poss ible , the se abuses 

from abuGes ~<7h ich may charncte:cize COlnlnodity i mport programs in coun.t:cies 

otr1cr t han Vietr,am; and , fina l] y, to su(3ge.s t .sp~; c ific: chan(!;CS in the con-

c cpt'J.al fr· amc-\ iOl'k and i n the ml'! nagement., oper &t ion , [l.lld. r egulatory 

me(~hanic .s of th:.~ prog:ram whicr1, on th e basis of tbe analysis, aaJca.r b e st 

Abuses assoc~ie.ted vl5.th t he CIP may , for a na lytical con-,;enienc:e , b e 

distinguished as "comm<:rd.al" or "pr(olic pJli..:y" abuses . Co:mliC,Tc i ::< J. 81:Ut~ef! 

a r~ t h ose d efec ts in the s a le t.r or.:o8.ction which rc s t.lt i n a corame rc ially 

tsinted tran;acticn: the i mporter· does not [;E t w:hat he o:r.clerc,d fr .. :;:!! the 

sup:;1li er; ~-~e gets too few unit s or defect ive units ; the irr:portc·r is cr,a rgcd 

a higher })l':i.ce than the price 11:1ich the supplie:c ,,:ould charge i f he v:c:re 

not sbipp i ng to Viet rwm ; the supplier mrJ;:es & k .i.ckba ck to the i mpor t.er ; 

or -- in one of i ts many v aristj_ c:,s the im:po:rt~r and the s up':) J. ier c.o 

through a mocl<;: sales t 1· unsaeti on i:r~ ord~r to · nr.::h i8ve f or the i mpor ter an 

exchange o:f his local currcn:;y i r.t; o AID do:Ll a:r-s . Thes e arc , :Ln eff<::c t , 

typic al Recul ation 1 con:::r:rns. 

The term "public abuses 11 c an be applied to public relations and 

public-·po.licy conc e rns v7 i th the Procra tn vrhich &:c e not r;trictly c cmmercial 
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An Analysis of the Commodity Intoort Program in Vietnam
and Proposals for Changes in Administrative Controls

I. Introductory Matter

A. Scope of This Paper

This paper will attempt to determine the major forms of abuses which

can be associated with the Commodity Import Program in Vietnam; to ana-

lyze the motivation which activates importers and the mechanics by which

these abuses are accomplished; to distinguish, if possible, these abuses

from abuses which may characterize commodity import programs in countries

other than Vietnam; and, finally, to suggest specific changes in the con-

ceptual framework and in the management, operation, and regulatory

mechanics of the program which, on the basis of the analysis, appear best

designed to prevent, to dissuade, and to overcome these abuses.

B. Commercial as Distinguished from Public Policy Abuses

Abuses associated with the CIP may, for analytical convenience, be

distinguished as "commercial" or "public policy" abuses. Commercial abuses

are those defects in the sale transaction which result in a commercially

tainted transaction: the importer does not get what he ordered from the

supplier; he gets too few units or defective units; the importer is charged

a higher price than the price which the supplier would charge if he were

not shipping to Vietnam; the supplier makes a kickback to the importer;

or -- in one of its many varieties -- the importer and the supplier go

through a mock sales transaction in order to achieve for the importer an

exchange of his local currency into AID dollars. These are, in effect,

typical Regulation 1 concerns.

The term "public abuses" can be applied to public relations and

public-policy concerns with the Program which are not strictly commercial
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in nature . The non-commerci al «buses concern AID r ather than the mer­

cantile parties. For emost in this ca tegory is the abuse which relates 

to the procurement under AID financing of an it em vlbich 1\ID has de­

clared "ineligil>lc." For public relations re asons, the Program as a 

vrhole may be discredited if the v7rong i tem ente:cs Vietnam under AID 

financin,s even i f that item i s earnestly desired by the importer ancl even 

if the i mporter can realize , upon domestic res ale, a handsome profit in 

sat isfying loc o. l dcmaEd for that product. General examples of such in­

eligible items o.re luxury goods, fripp eries, s alacious material, and 

items wl;i ch satisfy hig!1ly specialized or unusual tastes, Another ma~or 

pu~; lic: concern for AID is the US-Government balance of payments intere::st 

associated vli th the operation of the Program. The balance of payments 

concern - i.e., minimizing US dollar outflovr - l)ke the ineligible item 

pr oblem, strikes at the domestic and at the Congressional image projected 

in the United States for the Program. 

In the following sections of this 1)aper an attempt v:ill be made to 

~on.sider in sorr.e detail the mec'ba:1ics of each of the commercial abuses. 

In this regard, abuses 1'1ill be analyzed in t erms of tbose vrhich fall 

peculiarly -v;i thin the sphere of the i mporter; those which fall peculiar ly 

within the sphe:cr:: of the commodity supplier; those which fall within the 

sphere of other participants in a CIP transaction (ocean carriers and 

banks); and , of course, in the largest category of all, those which re­

quire a degree of concert of action beh1een tvro or more of the parties 

participating in the movement of AID-financed goods to Vi etnam . An at­

tempt ·Hill be made to set the abuses into an overall, explanatory theory 
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in nature. The non-commercial abuses concern AID rather than the mer-

cantile parties. Foremost in this category is the abuse which relates

to the procurement under AID financing of an item which AID has de-

clared "ineligible." For public relations reasons, the Program as a

whole may be discredited if the wrong item enters Vietnam under AID

financing even if that item is earnestly desired by the importer and even

if the importer can realize, upon domestic resale, a handsome profit in

satisfying local demand for that product. General examples of such in-

eligible items are luxury goods, fripperies, salacious material, and

items which satisfy highly specialized or unusual tastes. Another major

public concern for AID is the US-Government balance of payments interest

associated with the operation of the Program. The balance of payments

concern - i.e., minimizing US dollar outflow - like the ineligible item

problem, strikes at the domestic and at the Congressional image projected

in the United States for the Program.

In the following sections of this paper an attempt will be made to

consider in some detail the mechanics of each of the commercial abuses.

In this regard, abuses will be analyzed in terms of those which fall

peculiarly within the sphere of the importer; those which fall peculiarly

within the sphere of the commodity supplier; those which fall within the

sphere of other participants in a CIP transaction (ocean carriers and

banks); and, of course, in the largest category of all, those which re-

quire a degree of concert of action between two or more of the parties

participating in the movement of AID-financed goods to Vietnam. An at--

tempt will be made to set the abuses into an overall, explanatory theory
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which, in general terms , rationaJ.i zes the conduct of t he mercantile 

p arties and anal yzes t he vulnerabi li ty of the Program t o exploitat i on 

by them. This exploitation has as its ob jective forms of private 

gain which are not congr uent 'vith the r eal ization of Pr oc;r am objectives 

as those otj cct i v~; ~; are, or should propr:~:cly be , c ontempl ated by AID . 

It is best therefore to b egin with an articulation of t his general. 

theory . 

II" The Vulnerabi li t y of the Pror:r am to Explc;Hnt ioJ;.: The Use of 
11'-- ------·-----·-,-....,-.. --.. - - ·--········ .. --- .. ·- . ...... ------ ----- ·----·-- ···---
- St~~r.2_~_ersL_!:.?_~:..~2:£_?E~:.J_!~~2.:am .Q~~~J~!~~:~ 

The conccpt·Jal undcl··pinning for mechardc.s of the CIP is derived 

'• 
enti:!:·ely from tbe t.beoretic al basis and the assumptions '·Ihich ;AID pro-

" l i 

pom1ded in aeveJ.opir.g commodity i mport prograrr·s f or .-::ountri e s ./other thsn 

Vietnam. 'I'he f.lo1verbg of thi s i nt.e l Jed.ual effort is r epres.ented by 

the app:coa c:h to commodity fi narc2ing and by the control mechani sms, such 

as they are, set f orth i n AID Regulation 1. It i s , i n e f fect , the only 
~ 

approach vlhich AID has ever U$ed since t he inception of the Foreign Aid 

Program. 

T!'le tteo:r·e tie:al assumption from vThi ch AID pr oce-:;ds is t hat it i s 

only a b anker; t!-,at an i mporter in an aid-recipient country, chosen by 

h:i s goverrment , shoul d be o.ble to choose any supplier viho c an supply him 

with the goods which he desires; tha t t his supplier -- a stranger t o AID 

will b e sufficiently motivated by pressures which t he marketpl ace i mposes 

upon him ( L e., competit ive forces and bus iness intq~r i ty ) to honor the 

s ales commitment which he has undertaken t o trJe i mporter; that in the 

expectation that the supplier vlill i n fact perform his sales undertakings 
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which, in general terms, rationalizes the conduct of the mercantile

parties and analyzes the vulnerability of the Program to exploitation

by them. This exploitation has as its objective forms of private

gain which are not congruent with the realization of Program objectives

as those objectives are, or should properly be, contemplated by AID.

It is best therefore to begin with an articulation of this general

theory.

II. The Vulnerability of the Program to Exploitation: The Use of
"Strangers" to Carry out Program Objectives

The conceptual underpinning for mechanics of the CIP is derived

entirely from the theoretical basis and the assumptions which AID pro--

pounded in developing commodity import programs for countries other than

Vietnam. The flowering of this intellectual effort is represented by

the approach to commodity financing and by the control mechanisms, such

as they are, set forth in AID Regulation 1. It is, in effect, the only

approach which AID has ever used since the inception of the Foreign Aid

Program.

The theoretical assumption from which AID proceeds is that it is

only a banker; that an importer in an aid-recipient country, chosen by

his government, should be able to choose any supplier who can supply him

with the goods which he desires; that this supplier -- a stranger to AID --

will be sufficiently motivated by pressures which the marketplace imposes

upon him (i.e., competitive forces and business integrity) to honor the

sales commitment which he has undertaken to the importer; that in the

expectation that the supplier will in fact perform his sales undertakings
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properly, AID may pay him in r eturn for his promise tfnt rte has performed 

and hi s n :presentation t h ·1t he h;1 s e.bided by CCl'tai n AI D rulero ; t hat t o 

collect these p romi se s and undertakings it is sufficient if AID uses t he 

services of comrL<:: re:i a l banl;_s which c'ol1ect the pieces of paper on ·which 
f or th e se piece s o f paper 

the pro:>ti.fje s a r e printed. ar:d Hhir.:h , i n exe:han[_';e , jpay out A.I. D. 's f unds ; 

tnat to carry the goods it is s uff:i c: i enL i f i:.be commodity supplier make s 

his mm fr ciglit a rrangemei;ts and brings t he goods t o the chosen c arri<:; r 

who v!ill give the cornmodi ty supplier tbe r equisite piece of pciper -- the 

bill of lading ·· - which 1vi1l p en ni t the supplier to be paid by the bar1k ; 

and that tl:e Co@nodity s~pplier should be paid for securing , in what~vcr 

far;hion he deems appropYiate, thoe>e specj al or ne,cessa ry services in con-

nection with his sal es undertaki ng which insure his proper p e rformAnce : 

t .e will sc,::'lu·e the proper i cspection of' his gocds; [,c 1dl.i. properly pack 

and store and i r:hlr e the g . .)ods ar.d will properly accomplish all those 

other thir~s which a suppJ.Jcr of good repute and of good staLding , ac ting 

in good faith, and sub j ect to t he d i scipline o:f the martetpl a c e , can be ... 

expected to perform. 

In short, AID pays money to the C0'11modi t y supplier , not cl.osen by 

AID, v1ho is a stranger to AID. That stranger gd.s paid by another 

strar:ger to AID-- the U.S. ·cank. 'I'he colrcrnodit.y supplier moves his goods 

to Vie~~am by yet anothe r stranger the ocean carrier. At every s tage 

in the transaction , when an inspect cr must b e secured , wl::en a f reight 

forwarder mlst be chosen, when an insurer nmst be procured , the strangers 

vlho rece i ve AID money deal '\vi th other st:cange:cs oi' t heir o'lm clloosine; . 

At every stage AID collects oLly promi2cs . It pays out i t s funds i n 
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properly, AID may pay him in return for his promise that he has performed

and his representation that he has abided by certain ATD rules; that to

collect these promises and undertakings it is sufficient if AID uses the

services of commercial banks which collect the pieces of paper on which
for these pieces of paper

the promises are printed and which, in exchange,/pay out A.I.D.'s funds;

that to carry the goods it is sufficient if the commodity supplier makes

his own freight arrangements and brings the goods to the chosen carrier

who will give the commodity supplier the requisite piece of paper -- the

bill of lading --- which will permit the supplier to be paid by the bank;

and that the commodity supplier should be paid for securing, in whatever

fashion he deems appropriate, those special or necessary services in con-

nection with his sales undertaking which insure his proper performance:

he will secure the proper inspection of his goods; he will properly pack

and store and insure the goods and will properly accomplish all those

other things which a supplier of good repute and of good standing, acting

in good faith, and subject to the discipline of the marketplace, can be

expected to perform.

In short, AID pays money to the commodity supplier, not chosen by

AID, who is a stranger to AID. That stranger gets paid by another

stranger to AID -- the U. S. bank. The commodity supplier moves his goods

to Vietnam by yet another stranger -- the ocean carrier. At every stage

in the transaction, when an inspector must be secured, when a freight

forwarder must be chosen, when an insurer must be procured, the strangers

who receive AID money deal with other strangers of their own choosing.

At every stage AID collects only promises. It pays out its funds in
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re t urn fo:c broadly \·lorded , v aguely p:-n·E:s·::::d pr on<l.sc s front strangers vrl! o 

are not in t he slighte s t put of'i' by the need to l i13b~ promises i.n ord c:: r 

to collect c ash-·i,l··ha n<'l (~;c;m e tinwfl in J. e:; re;e amoc.mtr; ) a nd vlho .sre e c:g e r 

to plsy 11 catch me if you c on 11 >d.th r esp E:ct. to tll ei r promises . 

It is the p~emise of the b a l a nce of t his paper that because AID at 

every critica l stage of the sales transaction d eRls wit.h strangers which 

choos e each other as p artic i pants i n commod i t y tr a r;sae:tions, the Program 

is VJ_j.r;erable to exploitation. It is a cor·ollary o:C this vulnerEtbility 

o'tservation that tbe nOEll9. l marl:et f orces >·r:-licrJ AID depeTtdG upon to moti-

v ate and, indeed, to coer ce the:,;e s tY.'augcrs int o actir;g properly (i:e., 

into honoring their sa l •:; n conunitments to J.:'l1porters aGel their promi ses to 

A.lD) are woef·L<lly i nadequate; a s a ger~eral matt e r tL es e normal market 

forc es can~ot te exps~ted to work, a~d, as a sp ecific matter with respect 

This obs er vat ion i s cent:.cal to tre a_r1a.lysis p:r·esented by this pap e r • ... 

It wil1 te i.ll1:.str at cd. in. detail at eac:r1 l 0ve.l of di scctssior, . 'I'he 

marke t p.la .::: ( as:'r:.:trnpt:!.on whicb iJ.I1derlies AT!) ' s com•.rte:r~i al -·re,zul-a•..;ory me-

cbanics fo r finar,cir,e; corr~>rodi ty i mpGrt. .s into Vi ctnam vr:i.ll be t .ested in 

co~'1si.dei'ir,g the abuses ·~o:h ich lie :L n the sphere of ":.he irr.porter ar1d those 

which lie in t~e sphere of the s upplier . After t~i s ex am ination , the 

s~ggestion s for remedial change s i~ the Program will once again belabor 

the point t:-1at marke t place mecha:n.ism:s have f a i led AID i n c arrying out 

the CIP: accordingly, alternative cor;trol r.tec~H:tr"isms vlhi.ch d eserve c on-· 

sidcration rn·.1st proc eed from tLe contrary assumption that marketplace 

discipline does not adequately protect AID's interest s in AID-financed 

sales to Vietnam. 

LIMITED O::C:F'JCIA:L USE 

- 5 -

return for broadly worded, vaguely phrased promises from strangers who

are not in the slightest put of'1 by the need to make promises in order

to collect cash-in-hand (sometimes in large amounts) and who are eager

to play "catch me if you can" with respect to their promises.

It is the premise of the balance of this paper that because AID at

every critical stage of the sales transaction deals with strangers which

choose each other as participants in commodity transactions, the Program

is vulnerable to exploitation. It is a corollary of this vulnerability

observation that the normal market forces which AID depends upon to moti-

vate and, indeed, to coerce these strangers into acting properly (i.e.,

into honoring their sales commitments to importers and their promises to

AID) are woefully inadequate; as a general matter these normal market

forces cannot be expected to work, and, as a specific matter with respect

to Vietnam, they do not work and will not work.

This observation is central to the analysis presented by this paper.

It will be illustrated in detail at each level of discussion. The

marketplace assumption which underlies ATD's commercial-regulatory me-

chanics for financing commodity imports into Vietnam will be tested in

considering the abuses which lie in the sphere of the importer and those

which lie in the sphere of the supplier. After this examination, the

suggestions for remedial changes in the Program will once again belabor

the point that marketplace mechanisms have failed AID in carrying out

the CIP: accordingly, alternative control mechanisms which deserve con-

sideration must proceed from the contrary assumption that marketplace

discipline does not adequately protect AID's interests in AID-financed

sales to Vietnam.
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of the Program s he,ul.d b ecin at t hc- bcgic.ning of tl1 c impor·t cycle - -i. e . , 

with the allocatiot; to an impod,r:!' b y u~e Gov'::r nm'_,nt of 1/.i c<·.rjc-~;<J. o:C t he 

ana how he may i n f act te mctiva~~d to us0 i~ j_n th8 ma~k etplac e contrary 

~ 

imyc'r·'~E:~· :i.t'. \t>.::·! .. rt9.m :r ::a.lly ,,; :3.t"· ~ -.~. . "·:'h v,.:· r. ,tr.d~c ·:: · J ,v ;-_: ·~.::s 3go Adam Sr,li th 

~.he merchant 

ty maximi zing the di ffer ence bet~~e~ hi s purcha~ ~ price and his re :al~ 
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The most extended and most detailed analysis of the vulnerability

of the Program should begin at the beginning of the import cycle--i.e.,

with the allocation to an importer by the Government of Vietnam of the

use of A.I.D. dollar credits for the import of goods into Vietnam.

When the importer has a license approved by the Government of Vietnam

he becomes master of an asset. How A.I.D. expects him to use that asset

and how he may in fact be motivated to use it in the marketplace contrary

to A.I.D. expectations is the subject of the next section of this paper.

III. Abuses in the Sphere of the Importer

A. The Importer's Motivation: the Economic Axiem Sees Kot Apply to

Vietnamese Importers

The marketplace assumption which underlies the commodity import

program posits that the Vietnamese importer is reality no different than

am importer in a developed country; and since classic economic analysis

has known for 200 years what it is that's merchant in any developed

country really wants, it is assumed that A.M. also knows what the

importer in Vietnam really wants. 45wo hundred year's ago Adam Smith

first stated the single exium which underlies all (ox nearly all) free

enterprise thought: with the expenditure of each unit of money, the

merchant dealing in goods seeks to maximize his prefits by securing

for himsel the largest number of the best goods at the cheapest price

which he can obtain for the money which he has to spend. The merchant

seeks to buy cheap and resell at the best price; he maximizes his profit

by maximizing the difference between his purchase price and his resale

price. The merchant accumulates wealth by maximizing this spread

between purchase and sales prices.
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It i s i n t he M;turc o f an axiom t hat one (i_CY'S nol ar·c;uc v1ith J t ; 

one accepts it on fa ith . The axiom and theorie~ buiJ.t on it no doubt 

do apply t o commercial sol. c s b eh:c:-cn U. S . m•::rchuntr,; and 't;0.tlvl"-~n U, S . 

mE:rchants and mcrchan:;s i n clevelop•':d cour,1, :r ies . l t i s l:i.k.c·ly tJJat this 

body of ecor .. onti c thought als o has g:rcat rd.t~v anc c for !1 , I . D. - fi nanced 

of this s ection to demonstrate tha~ t his ~ody of thougl~ exercises 

l r:: s s ::--devar.cc:, i n connection v1 i th tl;•c' moi.i '.t5i.-ir::ns llhicr, guide Vic:tnmncsc 

i mport0:· s L1 using A.I. D. dollar credit~~ . 

~~2 a x i om bea~s l ess relevancu t o th ~ V~etnamose merchant b e cause 
' 

the a~; S'Wllp~~:L,>n:; whic:h unde rlie the axiom Af'i.: not 1-J:Y ,_-,sent i YJ Vie tnam . 

One c.:r.· n:ore of thes•.~ a.s s1.;mpt:ion s nw~v also 1 c: lac:l-dnc; i :-1 certain other 

t i ons l.U d o:,Tl.Y lng th::: bx.:iom. do ct•)t apply, al.L t h e a<::,sumptioe!s in V:i c· tnam 

a:t.:! d.i f f e:rent . Specifically; 

buying the most. of th-2 t-2s ~; good.& at f~~ie cheapest p!' ic .=:: 

so t hat he can r esell thee:;>:: goods ard. th-o:::-'t:'~-; y maximi ze 

hi. s profi t envisat;t'S a st;a·~_,.l.e e ::qnorr.;r at J. <::as t fo!' a 

p (er i o d l ong eno'Jgh fo:c hir,l t o s ell t he ~oods ar:d. c·n j oy 

the resulting prof i ts . Such a rncTch.:n:t c aP see hims el f 

in the par-l: i.cular, bus i ness - activity future: . 'l'he I ndian 

importer libo goes t h:co·Llgh an i rnpor·t. procur,..:rrv.:-r:t can s ec 

hims e l f getti!lg the goods sevt::l''J.l wc ~'ks or· s everal months 
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It is in the nature of an axiom that one does not argue with it;

one accepts it on faith. The axiom and theories built on it no doubt

do apply to commercial sales between U.S. merchants and between U.S.

merchants and merchants in developed countries. It is likely that this

body of economic thought also has great relevance for A..I.D. -financed

sales to certain cooperating countries. It is, however, the purpose

of this section to demonstrate that this body of thought exercises

less relevance in connection with the motivations which guide Vietnamese

importers in using A.I.D. dollar credits.

The axiom bears less relevance to the Vietnamese merchant because

the assumptions which underlie the axiom are not present in Vietnam.

One or more of these assumptions may also be lacking in certain other

A.T.D. countries. but the situation in Vietnam is 30 extreme that,

unlike other aid-recipient countries in which one or two of the assump-

tions underlying the axiom do not apply, all the assumptions in Vietnam

are different. Specifically:

1. The "Tomorrow" Assumption Which Underlies the Axicre is

Missing in Vietnam

A merchant who is in foremost degree interested in

buying the most of the best goods at the cheapest price

so that he can resell these goods and thereby maximize

his profit envisages a stable economy at, least for a

period long enough for him to sell the goods and enjoy

the resulting profits. Such a merchant can see himself

in the particular, business-activity future. The Indian

importer who goes through an import procurement can see

himself getting the goods several weeks O? several months
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after concludinG the saJ .( : 1-li th the fon: 1c'~ s eller . 

I re can see him.seJ f stor i l'lG the [ ' OOd -· '' '"11 J· ,., rr ., ..• 1 .) '~: _ . .__ ___ -- . .:..lL> vr1ern , 

re nl izinc n profit; he p ro ject s how h~ will us c the 

pro f it, ,1het.her to spc:~d th2 income upon Limself or 

to :!' e -inve0t the funds and to rqJcat the buy:i.nc;--and-

reselling cyc.l r:: . ~'!Je Indian, t1J<c: J\:raziJ.ian, tk' 

I :co.nian impor·to::;r do(·iJ not P•::: :r·:f'o:nn his C·)Hl!n. <::rc l.al 

I t is a parruno;,<.nt. f")at~lre of' ·l_l;,=~ w~:r· Lr. Vietnam 

:fo::-m :!.:'1 wh:i.-ch comm~rcial acL ivEy \vill be condlJ.c:tcd.; i t 

may de~~rci~~e th~ i10Dtity of tho merchants who will 

co:-~J.u.c t the.::, commo;:·~::i. al. activ ity;, and it may det/,rmin.e 

what ccrrmcrc ial v.c t.i v ity 1'1iJJ. be pc<cmitk~d and v1ho shall 

te al·lc to mak<; a profit . " If 't;})e Cc•ITllmm:i.st forces vlin 

t.he '"•£.d.tl e i .n V:i.c~tnam ; ther'<:~ ca:J be little doubt that 

the V~ stna.rrtes<~ rnr;:ccbar:t class ·vthich has -t:.o date dominated 

nurr.lH'!Y', but suro::ly drast:i.ca]_ly aff•3cted . E9.c:h i mpc:cter 

now active in Vietnam is su:c~ly aHar.::; of the consc:qu'2nces 

whic:h might engulf him p(:csonal.ly, the consequences which might 

eng'.llf hi s business and, h3.s indm,t.ry, should the war tak12 

a sudden t-..nn . In short, the Vietnamese mcl'C hant , unlike 

merchants in developed countries and thos e i~ other A.I.D. 

countries, does not necessarily see a tomor'l'O'tl for himself 
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after concluding the sale with the foreign seller.

He can see himsel storing the goods, selling them,

realizing a profit; he projects how he will use the

profit, whether to spend the income upon himself or

to re-invest the funds and to repeat the buying-and-

reselling cycle. The Indian, the Frazilian, the

Iranian importer does not perform his commercial

activity under the shadow and at all times in the

fear that there will be no commercial tomorrow either

for him or for the economic class to which he belongs.

It is a paramount feature of the war in Vietnam

that the outcome of the struggle may well determine the

form in which commercial activity will be conducted; it

may determine the identity of the merchants who will

conduct that commercial activity; and it may determine

what commercial activity will be permitted and who shall

be able to make a profit. If the Communist forces win

the battle in Vietnam, there can be little doubt that

the Vietnamese merchant class which has to date dominated

the commercial scene will be eliminated or reduced in

number, but surely drastically affected. Each importer

now active in Vietnam is surely aware of the consequences

which might engulf him personally, the consequences which might

engulf his business and his industry, should the war take

sudden turn. In short, the Vietnamese merchant, unlikea

merchants in developed countries and those in other A.I.D.

countries, does not necessarily see a tomorrow for himself
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i n a stabl<~ econo;ny i n a stable c;oc i ety and may not. e ven see 

a t omorrow for his type of bu siness activity . I f there is 

necessarily no tomorro~1 f or him> wri~Y should h e-; , in fore·· 

most deGree , be concern~d with b oyinB goods at the cheapest 

price and r esclline; th:;m, all tbis i;(; t. al~c plac.o ove:c an 

ThE: tomorro·vr aS S0Jhption, iJ:'om c;rnonc; the sevc:cal 1-:hich 

u.:tch:::tly t 'he basic .;::cono:n.i.c axiom, is "..he most i mpol'tant a CJ.d 

desl<cv~s c;mplifi:::ation . \Jhen tlJ.~: nE:rc.hcmt may have in h is 

vlrd cb dr:i. ves thr: me:c::l:an t:. cc:,n only l'e t c aS~>'..JTc for hims elf, 

as 'bes~~ h e car:>~ a p ersonal or 1:ms i c·::s s tomo::.·r·c-v.' r.;l se·.\'here . 

Vi.e:.~~Bm . '.rhe me::r.· ·~:bc.n'7:; m.~.st. :lo 'wh B.t be can--a.nd t l!.i.s mu.st ·~:,e 

r,is p :..r·ima:ry m.oti va.t.ic-'1--· t ·) reserve for h:Lm:::ol f a back door 

to suTvi.val. He must l'1ave ~ cl his pockc:t a.n a :Lrplane ticke t 

In sum, t l1e merch &clt mus-<~ flCJ.V8 a plac-:: i-'1 Fra nce, 

Hong Kong , Thailand, O!.' el scHh~~re t o !'un to i f he is t o 

save himself' . A:1d i f h e i .s to plan int ~:11ig8n.".;ly , he will 

bave a home and a bank ar:count Cl~ts.idc: of Vic:tn3Jn to p:r:·ovidc 

for this eventuality . 

I f' t his i s the ne:;essary mc t i v a":.i.cn vihich r.::::sults 

from a no--~~omorrovr assurnpt :i.on J hovr i s it borne out by the 
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in a stable economy in a stable society and may not even see

a tomorrow for his type of business activity. If there is

necessarily no tomorrow for him, why should he, in fore-

most degree, be concerned with buying goods at the cheapest

price and reselling them, all this to take place over an

extended period of time?

The tomorrow assumption, from among the several which

underly the basic economic axiom, is the most important and

deserves amplification. When the merchant may have in his

country no personal or business tomorrow, the motivation .

which drives the merchant can only be to assure for himself,

as best he can, a personal or business tomorrow elsewhere.

That tomorrow must envisage a partial OK a full life outside

Vietnam. The merchant must do what be can--and this must be

his primary motivation to reserve for himself a back door

to survival. He must have in his pocket an airplane ticket

out of the country; and he must have somewhere to go. Before

the last minute, his family and much of his assets must be out

of the country.

In sum, the merchant must have a place in France,

Hong Kong, Thailand, OI' elsewhere to run to if he is to

save himself. And if he is to plan intelligently, he will

have a home and a bank account outside of Vietnam to provide

for this eventuality.

If this is the necessary motivation which results

from a no-tomorrow assumption, how is it borne out by the
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facts? One v!ould expect Vietnamese merchants to have 

foreign pa s sports i n their possess i on or other exit 

documents ·whicll Hould p ermit trH-om t o l eavt: Vietnam 

in the event that military events take a sudden turn 

for t he worse ; one v1oul d expect that large num"ber s of 

l ess opt imi~;t:i.c rrleTcbants Hould h ~.ve tl1c i ::' famil i es 

already safely abroad . But, most imro:rta:cri~ly, one •tiould 

expec t every prudent me:cclnn1~ to pF•v :Lde for the u:L timat e 

event.uali ty by accumulatine; h ard culT<mcy funds: only 

such fu nds can help bim i n the day of em~'";:t't.;:oncy . 

'l'he no- tomor row ass wnption , if correct, l eads an 

importer to maximize h is acct•md atioP of hard 
i' 

currency 

I 
Us ing JLI.D . 

i 
i 

in1port c:r·edits :in the i r ent i rety to iniport goods and then, 

in accordance v1ith the classical ax i om, to re sell thos e 

goods in the local market for local currency will not .. 
achieve for the merchant any s.ccumulation of hard curn::ncy . 

'l'he importer must th~refo:te find ways in v1hich he can . 
transfcr:n 

transform his local currency (i.e . ,jbis control over the 

dollar credit) into a hard cJrre~cy balance over which 

he has exclusive contiol. 

Axiom is not Present in Vi etnam - --------
A merchant v!ishes to a.cqu:ire the largest nwnber of 

the best goods a.t the che apest p:r·ice only if the form 

of the profit which he r ealizes is meaningfuJ. to him. 
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facts? One would expect Vietnamese merchants to have

foreign passports in their possession or other exit

documents which would permit them to leave Vietnam

in the event that military events take a sudden turn

for the worse; one would expect that large numbers of

less optimistic merchants would have their families

already safely abroad. But, most importantly, one would

expect every prudent merchant to provide for the ultimate

eventuality by accumulating hard currency funds: only

such funds can help him in the day of emergency.

The no-tomorrow assumption, if correct, leads an

importer to maximize his accumulation of hard currency

in a country with the weakest of currencies. Using A.I.D.

import credits in their entirety to import goods and then,

in accordance with the classical axiom, to resell those

goods in the local market for local currency will not

achieve for the merchant any accumulation of hard currency.

The importer must therefore find ways in which he can
transform

transform his local currency (i.e.,/his control over the

dollar credit) into a hard currency balance over which

he has exclusive control.

2. The "Usability-of-Funds" Assumption Which Underlies the

Axiom is not Present in Vietnam

A merchant wishes to acquire the largest number of

the best goods at the cheapest price only if the form

of the profit which he realizes is meaningful to him.
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A local currency Pl'Ofit en th e SA.le o f Goods by n Vi etnomesc 

merchant bas s ontc usefulne ss to the Vj_etnanese merchant . 

It does not, however, have the same kind of complete usc-

fulnc ss >·lhich is necessarily an assumption of the economic 

axiom . Th e axiom do e .s nut cons ide::.' the limi tc"u usefulness 

of c ertain type :.:: of c u:c:ccncy . On the contrary, the 

a ssumption -v:hich u nde:clies the axiom is that the money 

accu.nnJlat ion which the merchan~; seeks to maximize is a 

form of cur:cency which will buy for it s 01mer anything 

that money can buy; it i s for t his very Yf'ason that the 

merchant seeks to ma.r: i mi7.c· his ho.1 dine; of money . Vlhc n the 

economic axiom i s employ ::cl in the Uni t .. •: d. States to support a syst vm 

challenge this ass umpt ion . Clearly a dollar will buy 

for it s owner \•lhat eve:c monr::y can 'buy . llu't, for the 

Vietname:::e holder of local. cu:::'rency a piaste r will not 

lluy -v:hatever money ca.-: b ... :y . I t '~Jill not, for exampl e , 

buy eve:cythi~g that a d.ol le.r will !:;uy . 

There are several otte r currencies like the dol lar--

the hard cu:crenci e s of th e >wrld--~<ihich wil.l buy any·thing 

i n the world . There a:ce other currenci e s whi c h are not 

quite as hard . These scn~i-hard c1;r rencies are acceptable 

in the marketplace, p·::orhaps at a su.:·s'!:.ar1tial dj scount, but 

nevertheless acceptable . Such C11rrenci ~!S are, for example, 

the Korean currency; the cur-rency of' many La";;in Americ nn 

countries , possibly also tbe curre ncy of Pakistnn and 

perhaps even that of lnd:i_a. Bu t the currency of Vietnam 
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A local currency profit on the sale of goods by a Vietnamese

merchant has some usefulness to the Vietnamese merchant.

It does not, however, have the same kind of complete use-

fulness which is necessarily an assumption of the economic

axiom. The axiom does not consider the limited usefulness

of certain types of currency. On the contrary, the

assumption which underlies the axiom is that the money

accumulation which the merchant seeks to maximize is a

form of currency which will buy for its owner anything

that money can buy; it is for this very reason that the

merchant seeks to maximize his holding of money. When the

economic axiom is employed in the United States to support a system

of economic planning and analysis, it is not necessary to

challenge this assumption. Clearly a dollar will buy

for its owner whatever money can buy. But for the

Vietnamese holder of local currency a piaster will not

buy whatever money can buy. It will not, for example,

buy everything that a dollar will buy.

There are several other currencies like the dollar--

the hard currencies of the world--which will buy anything

in the world. There are other currencies which are not

quite as hard. These semi-hard currencies are acceptable

in the marketplace, perhaps at a substantial discount, but

nevertheless acceptable. Such currencies are, for example,

the Korean currency, the currency of many Latin American

countries, possibly also the currency of Pakistan and

perhaps even that of India. But the currency of Vietnam
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i s particularly undesirable in i..h(: fi.nancinl centers of 

the world . Because of the war , Vietnum has almo8t no 

exports . Merchants in other countries ha'.IC no i ncent ive 

to accum1.1late piasters 1·1i th vllJich to pay f or Vi 0tnamc se 

exports . Secondly, the Vietnamese C'Jrre:ncy i s subject 

to very v1ide Siline;s in '.':zchanc;e value and t!J 'O: off:Lc.: i<tl 

exchange rate i s highly art ificial . Mor8over , i n t he 

even-': t hu.t military activities i n Vietnam suddenly 

break avwy from the existi ne; patter n , t he entire sub-

structure which underlies the cur~ency may quickly 

change or evaporate . For these r easons (1rl1ich can of 

cour· se , if necessary, be further amplified), Vietnamese 

curr·ency 'tiill buy outside of Vi.::+;nam almost. noth:i.ng . 'l'l!e 

Vietnamese holder of local currency v1:ill find therefore 

that the range of products in t he world not available in 

Vietnam cannot b e obt ained ev en \-lith limitle ss amounts 

of local currency even if the Vietnamese merchant is 

willing to t ak·:: a su-bstar,t.ial discount on his money from 

t~e off i c i al rate . In sum, the money v1hich t he merchant 

acquires from his economic activity can satisfy only a 

port i on of the broad spectru..11 of his needs. Only dollars 

will satisfy the ent i re spectrwn of h j s needs and, most 

importantly , hi s most pressi ng need-- tha-t .. of preparing for 

the eventuality of a tomorrovr outside of ·netnwn. 

Even apaTt from the no- tomo:crovr assumpt ion , the merchant 

of wealth can acquire a luxury appliance , an automobile, a 

foreie;n trip or a foreign education for · his children only 
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is particularly undesirable in the financial centers of

the world. Because of the war, Vietnam has almost no

exports. Merchants in other countries have no incentive

to accumulate piasters with which to pay for Vietnamese

exports. Secondly, the Vietnamese currency is subject

to very wide swings in exchange value and the official

exchange rate is highly artificial. Moreover, in the

event that military activities in Vietnam suddenly

break away from the existing pattern, the entire sub-

structure which underlies the currency may quickly

change or evaporate. For these reasons (which can of

course, if necessary, be further amplified), Vietnamese

currency will buy outside of Vietnam almost nothing. The

Vietnamese holder of local currency will find therefore

that the range of products in the world not available in

Vietnam cannot be obtained even with limitless amounts

of local currency even if the Vietnamese merchant is

willing to take a substantial discount on his money from

the official rate. In sum, the money which the merchant

acquires from his economic activity can satisfy only a

portion of the broad spectrum of his needs. Only dollars

will satisfy the entire spectrum of his needs and, most

importantly, his most pressing need--that of preparing for

the eventuality of a tomorrow outside of Vietnam.

Even apart from the no-tomorrow assumption, the merchant

of wealth can acquire a luxury appliance, an automobile, a

foreign trip or a foreign education for his children only
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·with hard currency. Ev en brilliant economi c act ivity 

which results in buyi nc; the l are;est number of the best 

goods at the cheapest pr i ce and r eselling t hem at the 

hie;hest prices in t he local martet place, ·Hill not 

r ealize the hard currency 1·1hich the merchant mus t 

accumul&te to satisfy t hese needs . 

Cur r er..cy o.nd D0ll ars i s .Qontnn:·J: to t he Assumption Which 

U!:"l d.erl i~s the E~onomic Ax:iom 1'hat ~f'herc i s Only One 

The economic axiom presumes t hat the mc:!"·cho.nt wishes 

i 
economic axiom no thought is gi ven to the poss i bility 

that the buyer of goods C<W mal~c his profit in the 

transaction through an act-ivity not dirP.ctly r elated t o 

handling the goods. In the import s ituatior., the economic 

axiom necessarily assumc c; one rate of exchange : The . 

irnpo:cter takes hi s currency, exchanges it in the marl~et -

place or through his central gover nment for the currency 

which the seller must :r·ecei ve for his goods ; thereafter , the 

importer follows the normal marketplace motivat ion to 

acquire the goods and to r esell them. The situation changes 

dramatically when there are two or mor e rates of exchange 

and when these rates of' cxchanc;e vary v1idel y . When the 

official exchanc;e rate is l ess than the unoff i c i al exchange 

rate by a wide margin, an importer w11o gains control over the 
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with hard currency. Even brilliant economic activity

which results in buying the largest number of the best

goods at the cheapest price and reselling them at the

highest prices in the local marketplace, will not

realize the hard currency which the merchant must

accumulate to satisfy these needs.

3. The Multiplicity of Rates of Exchange Between Local

Currency and Dollars is Contrary to the Assumption Which

Underlies the Economic Axiom That There is Only One

Rate of Exchange

The economic axiom presumes that the merchant wishes

to buy and sell because that is what he must do with

goods in order to maximize his profits. Under the

economic axiom no thought is given to the possibility

that the buyer of goods can make his profit in the

transaction through an activity not directly related to

handling the goods. In the import situation, the economic

axiom necessarily assumes one rate of exchange: The

importer takes his currency, exchanges it in the market-

place or through his central government for the currency

which the seller must receive for his goods; thereafter, the

importer follows the normal marketplace motivation to

acquire the goods and to resell them. The situation changes

dramatically when there are two or more rates of exchange

and when these rates of exchange vary widely. When the

official exchange rate is less than the unofficial exchange

rate by a wide margin, an importer who gains control over the
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riE;ht to import [!;Ooc.ls may be able t o reali?.c a profit 

even 1·1i thout s<=curinc; the lm:e;est nur11ber of the best 

goods at the cheapest price . I f t he spread i n the ex-

change rate ;,; i s larc,(~ , he may be able to earn a profit 

without ever e;etting the goods ; if the spre ad i s not so 

large he v1ill make a p:cofi t on t he h· arL::actio ~'! (~ven if 

he deals in pam' quality goods , or if he acquires f e\·Jc r 

goods for th e expc~!"ldi ture of e a ch vli t of n:.o!"ley . Hhat 

is :important :is to maximize his profit by playing tl1e 

exclwn,:;e-rate game . :Merely ac qu..iri:1c; con" .. ::·ol over a 

$10,000 import ass et--the right to i mport $10,000 

worth of goods-·· for an equiviJ . .lrc~nt i'l 1oc8.1 cur::'ency 

currency conversion position : after all , the goods 

which he vrill acquire will , of course , be valued in the 

local ma.rket at the unoffi~;ial excha11ge rate and this 

will b e true v1hatever ·h2 imports . 

The thoagt~ which u~derlies this observation will be 

furt ho' developed in describing the bas ic mechanism for 

the conversion of local carrency into dollars . 

4. Conc l us ion: Thr .je Ha.io:r As c:ti..!'!l'cti or.::~ H::.ic:h Underlie the ------ ______ .._ ___________________________________ _ 
Economic Axiom are not Pre sc:0t :in Viet r am 

Three major a.ssurnp'!::io0.s ' '1hich undt"Tl.y the economic 

axiom are not present v1ith r eference to economic acti vit.y 

by Vi etnarn.cse i mporters . Th e most important of these 

asswnptions concerns the no--tomorrow obse:-:·vat i on which is 
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right to import goods may be able to realize a profit

even without securing the largest number of the best

goods at the cheapest price. If the spread in the ex-

change rates is large, he may be able to earn a profit

without ever getting the goods; if the spread is not SO

large he will make a profit on the transaction even if

he deals in poor quality goods, or if he acquires fewer

goods for the expenditure of each unit of money. What

is important is to maximize his profit by playing the

exchange-rate game. Merely acquiring control over a

$10,000 import asset--the right to import $10,000

worth of goods---
--for an equivalent in local currency

at the official rate puts the importer in a favorable

currency conversion position: after all, the goods

which he will acquire will, of course, be valued in the

local market at the unofficial exchange rate and this

will be true whatever he imports.

The thought which underlies this observation will be

further developed in describing the basic mechanism for

the conversion of local currency into dollars.

4. Conclusion: Three Major Assumptions Which Underlie the

Economic Axiom are not Present in Vietram

Three major assumptions which underly the economic

axiom are not present with reference to economic activity

by Vietnamese importers. The most important of these

assumptions concerns the no-tomorrow observation which is
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p eculiar to Vietnam . The second assumption is thE!t 

profits realized in a certai n curr ency must be useful 

for a \·T ide r ange of economic activity; in f act however 

the l oc al currency i n Vietnam is a particularl y weak 

currency us eful for onl y limited unclertGkine;s , In this 

regard, the mistaken premi se behind the second assumpt i on 

is not pecu1:iar to Vietnmn; but the range of useful ness 

of Vieti:amese currency is probably more limited than that 

of most other A. I .D. countries . The l ack of the third 

assumpt i on the "one-cxcbanr;e-rate" assum]Jtion -- finds 

a par allel i n certain other A. I . D. countries which also have 

wi.de spreads betlveen officia l REd uYJoffici a l r utes . 

As a f a ir generalization it roay be said that the assump-

tions which underlie t he economic' axiom that an i mporte r 

seeks with the expenditure of each unit of his funds t o 

obtain the l argest number of the best goods at t he cheapest 

price so that he can maximize his profi ts ty reselling do 

not appl y in Vietnam and t hat what the Vietnamese 

importer trul y vrants , if not exclusively then at least 

in measurca ble part, is to accumulate f or himself dollar 

ba l ances . vlhat the i mporter really vrants vrhen he 

acquires control over an A. I . D. credi t i s to transform 

as much of that credit as he can int o a cash transfer 

for his own benefi t . 'l'he importer must deal with i1nport 

licenses and wit h dollar credits because this is one way--

and there are no doubt also other vwys--for him to r ealize 

his dollar accumulation obj ective . The abuses which he 
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peculiar to Vietnam. The second assumption is that

profits realized in a certain currency must be useful

for a wide range of economic activity; in fact however

the local currency in Vietnam is a particularly weak

currency useful for only limited undertakings. In this

regard, the mistaken premise behind the second assumption

is not peculiar to Vietnam; but the range of usefulness

of Vietnamese currency is probably more limited than that

of most other A.I.D. countries. The lack of the third

assumption -- the "one-exchange-rate" assumption -- finds

a parallel in certain other A.I.D. countries which also have

wide spreads between official and unofficial rates.

As a fair generalization it may be said that the assump-

tions which underlie the economic axiom that an importer

seeks with the expenditure of each unit of his funds to

obtain the largest number of the best goods at the cheapest

price so that he can maximize his profits by reselling do

not apply in Vietnam and that what the Vietnamese

importer truly wants, if not exclusively then at least

in measureable part, is to accumulate for himself dollar

balances. What the importer really wants when he

acquires control over an A.I.D. credit is to transform

as much of that credit as he can into a cash transfer

for his own benefit. The importer must deal with import

licenses and with dollar credits because this is one way--

and there are no doubt also other ways--for him to realize

his dollar accumulation objective. The abuses which he
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make s of hi s control o';er the dollar crcd it <~rc designed 

ther efore t o a chieve his dollar o.c: cumulat:i.on c;oal . 

B. Transformation of Import Credits Into Pr ivat e Cash Bnl_anccs _______________ ...._.. _____________________________ ---····-- ···-----··-

'I'he i mporter co.n t r ansfor:-:1 an import credit i nto a cash bo.lo.nc: c 

t hrouc;h l cc;al or illee;al rne~h ocl s . Both t ypes of nci:. i v:i.ty mus t, in a 

lare;e:r s ense, b e listed as abuses . Both tyl>•: s of abu~; <: s are , i n a 

l arger s ens e , efforts to defr e.•.:d A. l.D . and/or t he GVN . 

Abuses of a l ee;al ne.ture ',·:ill c;enel'<:":tlly rc<.Llize for the i mporte:r 

only a p artial transformation cf th e cred i t i nto a cash b al::mce . Ill ega_l 

atuses \·li thin t he sphere of t he i mp ,·n·t e:c will gcnerc;Jly ( but not ahvays ) 

r e quire the cooperation--of an active or p ass ive nature --of the commodity 

s ·u.pplie:r or some oth er partic ipant in th e sale t :cans action. I llegal 
. ~ ..... 

abuses may rc::nder for t he i mpw ·-t_;cr a :r<?lo.li v<:J.y lar~_:; c' an :1 pe:rk1.p s even 

a c omplete t:cans format i on of t he i r:iport cr~dit i nto a dollar cash 

For the trar1sfonnat:I.o ~:: f:C O!!!' i mpo:ct credit t o cash b&1ance 

to take place there must t ;:; a spn-:ad b ehJeen the value of the 

i mport credit. (c;enerally, the "p:cie:e") ar1d the actual cost of 

the c;oods ( a.nd related s ervic -:::s ) to the p c~ r s on r cce i v:i.ng t he 

price; i.e., the impo:rter can only ge t dollar s out of the credit 

to t he extent that the c or::?~lod ity supplier has dollars to c; i ve 

after -subtracting the cost of th e goods ( and r el at e d s ervices) 

from the price received . I n :-:-:athemaJ~ica.l t erms th e: simple 

principle may b e illustrat e- d as follo-vTS: If t he supplie r rece ive s 

$100 for his goods arld t h e goods cost h ha $8o . 00 , the supplier has 

$20.00 left over. He has th·:::re fo:r-e $20 . 00 which he may pay out 

as a "commission"; -vrhich he may l~i ck back to the i mporter ; or 

which he may otherwise di spos e: of in a manner -vrhich will gain 
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makes of his control over the dollar credit are designed

therefore to achieve his dollar accumulation goal.

B. Transformation of Import Credits Into Private Cash Balances

The importer can transform an import credit into a cash balance

through legal or illegal methods. Both types of activity must, in a

larger sense, be listed as abuses. Both types of abuses are, in a

larger sense, efforts to defraud A.I.D. and/or the GVN.

Abuses of a legal nature will generally realize for the importer

only a partial transformation of the credit into a cash balance. Illegal

abuses within the sphere of the importer will generally (but not always)

require the cooperation--of an active or passive nature--of the commodity

supplier or some other participant in the sale transaction. Illegal

abuses may render for the importer a relatively large and perhaps even

a complete transformation of the import credit into a dollar cash

balance.

l. The GeneralcTheory

For the transformation from import credit to cash balance

to take place there must to EL spread between the value of the

import credit (generally, the "price") and the actual cost of

the goods (and related services) to the person receiving the

price; i.e., the importer can only get dollars out of the credit

to the extent that the commodity supplier has dollars to give

after subtracting the cost of the goods (and related services)

from the price received. In mathematical terms the simple

principle may be illustrated as follows: If the supplier receives

$100 for his goods and the goods cost him $80.00, the supplier has

$20.00 left over. He has therefore $20.00 which he may pay out

as a "commission"; which he may kick back to the importer; or

which he may otherwise dispose of in a manner which will gain
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for t he i mporter his obj cct:i.·v e . I f the coJftmod i ty supplie:c 

r eceives qaoo E>.nd tlw eoods cos t him only 4ao .oo, the supplier 

has $90 . 00 \·l ith v1h:i.ch nrranc;0ment.s suJ.t ab:l_c· t o t he importer 

can b e made . The i mporter t:h cl'efore must n..h1ny s deal i n goods 

i n \-thich t here is somet h ing left ov er f or him. ; he \-rill preferably 

dea.l w:Lth go.x1s in v1b ich there i s a great dcG.l l eft over for him . 

2 . ~ec;al Atus s s 

a . Credit 'I'ransformat :Lon i n to a Cash "Comrn:L s ;:d .on" 

Until J anuary, 1967, it "<tras complE:Lcly lav1ful for the 

i mporter to buy goods wi t .h 1'2Sp.::;ct to \vhich the supplier 

p a i d a heal thy commission . Sine!:! the importer coul d 

choose the supplie:r and could choose the commodity h e 

wi sf:ed to pu:cc:has8 , the import. c~r , who -vras properJy motivated, 

would s:i1nply choose a SLJ.ppl:Ler willing to pay the kind of 

c ommission -vrhich the importer :Lns'isted upon receivi ng . \wether 

t h e supplie:c chose t o repo:ct or not to r eport the payment 

on .A. I . D. forms -vra.s of rc;latively minor signi fieance since 

t he payment of a commission was :ttsel f e;omplf~t ely l a.vrf ul 

both under A. I. D. r eg:1.latior1s and American and Vie tnarne se 

law. Tha i mporter would s i mply designate his competitor , 

hi s f riend or r elative , or himself (undel' anot her n arne ) as 

t he sales agent to r e c eive the c orrJniss ion . In this manner 

t h e import er could buy goods -vri th respect to \·rhich a commission 

was earned and paid in dollars . 

Normally , this commi r_; s ion \Wuld of course b e paicl 

outside o f Vi etnam; but e ven if it were paid in Vietnc;.m, 
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for the importer his objective. If the commodity supplier

receives $100 and the goods cost him only $10.00, the supplier

has $90.00 with which arrangements suitable to the importer

can be made. The importer therefore must always deal in goods

in which there is something left over for him; he will preferably

deal with goods in which there is a great deal left over for him.

2. Legal Abuses

a. Credit Transformation into a Cash "Commission"

Until January, 1967, it was completely lawful for the

importer to buy goods with respect to which the supplier

paid a healthy commission. Since the importer could

choose the supplier and could choose the commodity he

wished to purchase, the importer, who was properly motivated,

would simply choose a supplier willing to pay the kind of

commission which the importer insisted upon receiving. Whether

the supplier chose to report or not to report the payment

on.A.I.D. forms was of relatively minor significance since

the payment of a commission was itself completely lawful

both under A.I.D. regulations and American and Vietnamese

law. The importer would simply designate his competitor,

his friend or relative, or himself (under another name) as

the sales agent to receive the commission. In this manner

the importer could buy goods with respect to which a commission

was earned and paid in dollars.

Normally, this commission would of course be paid

outside of Vietnam; but even if it were paid in Vietnam,
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the import e r vn<s usunlly abl e to gain complete control 

o ver the clollnr mrtount . 'rhc co!~"Jmission moreover actu8lly 

cost the :i.m_pol'ter notl1inc;, slnce the sprend b8tvJecn tl1 e 

official und th e unofficial rate ( somcv1bere in the 

noighbo:~hoocl of 30% o:c more ) e;enerally covered th<~ 

entire OJ:iount of thf: commis~::iou . 1'hllS, if trw irrtiJ01·tt;r 

put up $70 v:o:cth of l ocal currency to acquire a ~;J.OO 

c red:it and i f tl:.e importer rec~::i·ved a $30 conunission, 

it ··vrould follo-vr that t1K: irnpo:d~ .:·c rec:ei vcd goods v:ortlJ 

$70 in l cJC:al cu:c:r·cn.::y plus a $3rJ cad: connn:i.ssion . By 

this c:alculatioD, the i mpo:r·ter -v;a_,:; a.head of the game in 

collect i ng dollars if h c: me:r:·e.ly n:cei ved goods value d 

p a id to get those dollaTs. 

The c omm.i ssion :r·out.c to ·dollar accumulation had one 

major variation . I nstead of gett i ng a commission for se-

'I 

cur i ng the sa.le, t~e impo:cte:::· miglct receive a " S(;rvice 

paymant" fo:r pe:rforming- --e ith..~:-' ull..;gedJ.y or in fact--

certain services on b~half of' the suppl i er : be might promote 

the supplier ' s product ; he might clisi,ribute fr E:e samples; 

h e might 11 survey" t he goods ; h'::! might e_r2ct th0 machinery 

or honor the suppl ier 's warranty ; he might, i n fact, do 

nothing and collect the service payment . The s e r vice 

route , moreover, ha.d the virtue of not even being 

r eport al,J.e on tb e A.I. D. f or·ms . 
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the importer was usually able to gain complete control

over the dollar amount. The commission moreover actually

cost the importer nothing, since the spread between the

official and the unofficial rate (somewhere in the

neighborhood of 30% or more) generally covered the

entire amount of the commission. Thus, if the importer

put up $70 worth of local currency to acquire a $100

credit and if the importer received a $30 commission,

it would follow that the importer received goods worth

$70 in local currency plus a $30 cash commission. By

this calculation, the importer was ahead of the game in

collecting dollars if he merely received goods valued

at the dollar equivalent of the local currency which he

paid to get those dollars.

The commission route to dollar accumulation had one

major variation. Instead of getting a commission for se-

curing the sale, the importer might receive a "service

payment" for performing-either allegedly or in fact--

certain services on behalf of the supplier: he might promote

the supplier's product; he might distribute free samples;

he might "survey" the goods; he might erect the machinery

or honor the supplier's warranty; he might, in fact, do

nothing and collect the service payment. The service

route, moreover, had the virtue of not even being

reportable on the A.I.D. forms.
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A.I.D. r eco~:;niz ed th e possibility that t h<:: commisE;ion 

route ·was be ing u sed to t~c ansform i ml!ort credits i nto 

cash b a l ances and in January 1967 adde d new prov i sions to 

§201 . 65 of ReBulation l to regulate dollar con~ission 

payments more strictly . 'l'he~:e rules se:ek to prevent 

paym.cnt of commissions v1.i.th dollar funcls v.nd to assure 

that commi ss ions will b e }Jaid only in local c·ur rency . 

Closing the corrudssion 1oopiwlr3 bas , houevcr·, merc~ly 

caused importers to shift t o other r elate d schemes. 

'l'herc is l ittle dot~bt tr-at al t ho'c!C,ll the rules h ave; dis-

cou raged ·u. s. suppl:i.. (~:rs f ro1n paying dollar commi ss ions 

to importers in Vi et!le.m, tf1ey have failed to alter the 

patte:cn of cash flo\v 1vLic:l1 jm:po:r· t ::~:·s r:::quir·e . 'l'hi s 

conclusion i s ma.d.e n.ec-;::ssarJ by the follO\·Iing observations: 

(1) When A. I.:::J. audited closely transactions covered 

by l etters of credit i ssued prior to January 1967 it was 

"' common to fi~1d a commission payment movi ng to a loc al 

agr:;nt in or outsi.d.e of VietnanJ. . Such comrnission p aymc!nts 

would frequently amount to sums :i.n excess of 20% of the 

purchase price financed by A.I.D. Mor eover, commis s ions 

or service p ayments wer·e fr equently paid even if the 

amounts v1ere not r eported on A.I.D. forms . On such forws 

the average commission on sales to Vi etnam approximated 6%. 

(2 ) Since the ne~-r rules -vrere p:>:omulgat cd, A.I.D. forms 

executed by A. I. D. suppliers indicate commission payments 

totalling less thaD 1% of the total amount financ ed by A.I.D. 
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A.I.D. recognized the possibility that the commission

route was being used to transform import credits into

cash balances and in January 1967 added new provisions to

$201.65 of Regulation 1 to regulate dollar commission

payments more strictly. These rules seek to prevent

payment of commissions with dollar funds and to assure

that commissions will be paid only in local currency.

Closing the commission loophole has, however, merely

caused importers to shift to other related schemes.

There is little doubt that although the rules have dis-

couraged U.S. suppliers from paying dollar commissions

to importers in Vietnam, they have failed to alter the

pattern of cash flow which importers require. This

conclusion is made necessary by the following observations:

(1) When A.I.D. audited closely transactions covered

by letters of credit issued prior to January 1967 it was

common to find a commission payment moving to a local

agent in or outside of Vietnam. Such commission payments

would frequently amount to sums in excess of 20% of the

purchase price financed by A.I.D. Moreover, commissions

or service payments were frequently paid even if the

amounts were not reported on A.I.D. forms. On such forms

the average commission on sales to Vietnam approximated 6%.

(2) Since the new rules were promulgated, A.I.D. forms

executed by A.I.D. suppliers indicate commission payments

totalling less than 1% of the total amount financed by A.I.D.
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These observat i ons jud.if'y the conclusion tlw.t j_mport ers 

arc nm·1 using other techniquus to achieve t he ir a:i_m::;; or , 

in t he a l te:cnati ve , i mporters are choosing ~:upplic::cs who 

arc >·lillinc; to malce pa,ymr_:nt;; us commissions or scr·v:i_ce 

payment s -v:itl1out reporting thclll at all to A. I.JJ . 

b. The Irnpor·-~£_:r::_~~-1~1J~pl i e_£ 

An i.m:po:rter can ea1·n a dollax profit on n sale trans ­

action if he can arrange the sale under A. I.D. sponsorship 

in such a rnru1ncr that he or hi s r epresentative receives A.I . D. 

funds as the A.I.D . -financed supplier s elling the goods to 

th e A.I.D.-financcd importer. Thus : the jmporter has a U. S. 

company or a fi rm out s ide of Vietnam buy U.S.-made e;oods 

from a seller i n the u.s. at a price of, say, $10 per unit. 

The purchasing firm then acts as a secondary supplier by 

res elling the goods to the Vietnarnese importer at , soy, 

$100 per unit . As a r~sult, the secondary supplier, controlled 

by the i mporter , has realized a profit of $90 on the trans­

action. In the process, and quite i ncidentally, the importer 

has also acquired goods v/Ol"th $.1.0 per unit . 'I'he importer is 

only marginally interested in the goods. He is content to 

receive in local currency whatever he can get for the goods 

for -vrhich he has paid $10 per unit ( in fact, for which he 

has pa:i.d nothing, assuminc; a currency exchange differential 

bet-vreen official and unofficial rates ). Nost significan"tly, 

he has in the process of controlling the rir;ht to import 

goods accumulated $90 in cash . 
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These observations justify the conclusion that importers

are now using other techniques to achieve their aims; or,

in the alternative, importers are choosing suppliers who

are willing to make payments as commissions or service

payments without reporting them at all to A.I.D.

b. The Importer as Supplier

An importer can earn a dollar profit on a sale trans-

action if he can arrange the sale under A.I.D. sponsorship

in such a manner that he or his representative receives A.I.D.

funds as the A.I.D. -financed- supplier selling the goods to

the A.I.D.-financed-- importer. Thus: the importer has a U.S.

company or a firm outside of Vietnam buy U.S.-made goods

from a seller in the U.S. at a price of, say, $10 per unit.

The purchasing firm then acts as a secondary supplier by

reselling the goods to the Vietnamese importer at, say,

$1.00 per unit. As a result, the secondary supplier, controlled

by the importer, has realized a profit of $90 on the trans-

action. In the process, and quite incidentally, the importer

has also acquired goods worth $1.0 per unit. The importer is

only marginally interested in the goods. He is content to

receive in local currency whatever he can get for the goods

for which he has paid $10 per unit (in fact, for which he

has paid nothing, assuming a currency exchange differential

between official and unofficial rates). Most significantly,

he has in the process of controlling the right to import

goods accumulated $90 in cash.
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The extent to whi ch this practice prevails is 

unlmo-;;n , But there are some interesti ng indicators which 

are relevant in gauging the probabl e extent of this prnc-

t:ice . It is a feature: of the Commodity Import Pror:;ram in 

Vietnam that in an unu~mo.l numb er of export sales fro;n the 

United States secondary :..;uppliers receive the AID funds, 

Producers ·· suppliers probably appear in the minority of cases . 

Secondary suppliers are cspec:inlly prevalent · on i mport sales 

by pri vatc importers, whereas producer- suppliers can most 

frequently be found on s ales to CVN entities, Moreover,, 

it is not unusual to find a non-US company par t icipatinG jn 
,: 

US-source sales. Thus , the Hone KonG sell er may rec6ive AID 
I 
f 

funds for selling US- source goods. Of indeterminate 'im-
i 

portC:mce (but no doubt e;rcat relevance ) i s the fact that 

AID does not even knoH, on t he basis of the documents vih ich 

it collects, v7bether a not,1-US company has i n fact recci ved 

a portion of the profit on the transaction. For example: 

Import er !;_ contr acts vri th Hong Kane; fi:ctn ~ vThich !;_ control s 

or has set up for this purpose. The con-

tract between A and B provides for a unit price of $100. 

~ contracts 1·7i th .Q, a US seller of the goods, at $50 ver 

unit and arranges vlith !;_ to have t he letter of credit 

opened in favor of C in the United States for the full $100. 

C then ships the goods directly to Vietnem, collects the 

$100 under the le:tter of crec]j t and credits ~ w:i,.th the $50 

to which B is entitled ur.der his contract with C. The 
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The extent to which this practice prevails is

unknown. But there are some interesting indicators which

are relevant in gauging the probable extent of this prac-

tice. It is a feature of the Commodity Import Program in

Vietnam that in an unusual number of export sales from the

United States secondary suppliers receive the AID funds.

Producers-suppliers probably appear in the minority of cases.

Secondary suppliers are especially prevalent on import sales

by private importers, whereas producer-suppliers can most

frequently be found on sales to CVN entities. Moreover, .

it is not unusual to find a non-US company participating in

US-source sales. Thus, the Hong Kong seller may receive AID

funds for selling US-source goods. Of indeterminate im-

portance (but no doubt great relevance) is the fact that

AID does not even know, on the basis of the documents which

it collects, whether a non-US company has in fact received

a portion of the profit on the transaction. For example:

Importer A contracts with Hong Kong firm B which A controls

has set up for this purpose. The con-or

tract between A and B provides for a unit price of $100.

B contracts with C, a US seller of the goods, at $50 per

unit and arranges with A to have the letter of credit

opened in favor of C in the United States for the full $100.

C then ships the goods directly to Vietnam, collects the

$100 under the letter of credit and credits B with the $50

to which B is entitled under his contract with C. The
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doc:un:~ntr.: vThich C subrr.:i_t 0 to the benl;: u c/ ..; c C E:s the 

nuppl:i.e:c e.nd do nDt note the i nvol vemcr1t of B. Under 

f1·om u;::; t axen ); .Q i.s li sted a:.:; tbe sup~ol:i_cr c~f' record ; 

and A h:tr; achieved hi s ob j cct i vt: of tr~nsfor1rdnc; )Cf/o 

of the AID crc'li l. i nto clol:J :u·c and in the procc r;s <::lso 

acquirin~ s6me local cur rency for hiwnc Jf(from the r e-

so.le of the e;ood~ ) "\·ri th 1·Tll:i. cl1 be c an r enevl tb c ca sh 

trnns fo :r·r,J ::Jtiun cycle . 

'I'lli s tC;c:hrd.q"Lte fo:c cash t :rans forr.l::ltion li es p ecul:i. nrly 

in the sphei.·e of' the i il!})orter . lt is 110 doubt beinG 

p ract:i.ced by sophi stic.: nLcd il!1porters. And it is, at 

p:rc sent, l ni·ii'ul 1.mder 1\JJ) r cguL1.t:i.on::-; . 

3. J.U c ;?,<J. l . Ab·.,~:es 5.n '_th e .T::~:~ r-. 1 ~~~ ; ~:;c· ~;plt l· r,:: _c.f .Uw _lli l]J Q l; t.cr .. 
---· -- --- · -- ·- ~·-· · · · ·--- - - - -- - ·---- ·----- ··-·-... --- - .. ·------- - ·- ·-- ~ -· ·#·· ---·· - -· ·-#··· ... ·---·---· 

The importer C (.111 1Jy his O'.m effo:ctf; nchic v •'~ · partial or con1plet c cash 

t ransformation by first bnyine [!;8;eJ:ctpl ac-e cc,ocls jn th e United States D.nd 

"' l 'CS(:llin::s them f or cloll ax::; ( r a:cb8r. th.::u:. ; as A.:r:.)J . cxpc~c:ts , for local 

CUYT<-:ncy ) e itbe:c b e: fore o:r after t he goo ~ls :c eac~1 Vi ct n"lln . 

a. Sale Be for e Good~ Re ach Vj 2t nam . 

As soon o.s the corlli!1Ddi ty su:.oplic1· securc;s a bill of ladinc; fr om 

an ocean caTrier , he can ru:::h to the: ba:~k to get paid under hi s 

l etter of credit. The: suppl ir;r ' s :eight to c;et paicl i s not i n any 

way conditioned. upon th e a.l'riv o.l in Viet:1am of the goods . The 

c ommercial documcmts p8.SS t hroue:;h the U.S . bo..nk t o tl-!e comrr1ercial 

bank. i11 Vi et rw.rn v1!1i c:h h a s op~n r:d tlh:! c re:d.it ut the request of the 

i mporte r a.nd -vrh:i.ch i s f inanc:inc: ( in -v:hole or i n part ) the loc.'J..l·· 

currency obligation of' the: i mporter . 'J.'h r:: commercial banl~: :retains 
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documents which C submits to the bank note C as the

supplier and do not note the involvement of B. Under

this scheme, B has collected $50 (and, at that, free

from US taxes); C is listed as the supplier of record;

and A has achieved his objective of transforming 50%

of the ATD crudit into dollars and in the process also

acquiring some local currency for himself (from the re-

sale of the goods) with which he can renew the cash

transformation cycle.

This technique for cash transformation lies peculiarly

in the sphere of the importer. It is no doubt being

practiced by sophisticated importers. And it is, at

present, lawf'u] under AID regulations.

3. Illegal Abuses in the Exclusive Sphere of the Importer.

The importer can by his own efforts achieve partial or complete cash

transformation by first buying marketplace goods in the United States and

reselling them for dollars (rather than, as A.J.D. expects, for local

currency) either before or after the goods reach Vietnam.

a. Sale Before Goods Reach Vietnam.

As soon as the commodity supplier secures a bill of lading from

an ocean carrier, he can rush to the bank to get paid under his

letter of credit. The supplier's right to get paid is not in any

way conditioned upon the arrival in Vietnam of the goods. The

commercial documents pass through the U.S. bank to the commercial

bank in Vietnam which has opened the credit at the request of the

importer and which is financing (in whole or in part) the local-

currency obligation of the importer. The commercial bank retains

LIMITED OFFICIAL USE



- 23 .. 

the bill of l ading unt::l.l. th e i mr• c1rter s <.1. t isf i cs hi {; lo ca l-

currency d c>b t to it. \-Jb c n th e i nt}>ortcr s~~u.s fi cs hi s loca l -

curr er1cy oblit;a t:io n , tllc co;mne n i n l ba nk r e l e ~1s <:: s the !Jill 

of laGins . Af:t- (';_· t h a t, t h e com~:c rcial b a nk i s 11 0 lon gc.! r 

interested in the t~an sacti o n . 

Unu e 1: the~~e d. ·.ccu n t~> Uinccs , it i s po s s ihl e for an i.r.1port e r 

who ha s in hj_s po s session th e bill of lad:i.ng docume nt: t"o dir c ,: t 

t h c~ v c ~; ~. c l o ~:m c:r t o d i s c h 3 r [; c L b c ?. o u d s a t n p or t o t h e r t b a n a 

port in Vietnam . E1>p c d .<1lly \vh E:r e the i mport e r (or his 

rep ·~~ escn ta tiv c ) is the tim~ ch;:n~tcrer of the ve s se l, it ir. 

th e impor ter \vlw vJi th hi s l e ft h a nd ir. s ut::s the bill of lnding 

to his ri cht h a ucl: it i s th e i r.1portc ·c v:Jb o , a s o \vn e r of the 

£Do cls , is prese u tinr; the bill of lacHng to him:-.:e l f as charterer 

of th e v esse l. 

It i.s intcn: ~ : ting in thi s r cg<n d to sp ecu ) <l tc \vh a t might 
"' 

ol 

I 
h a ppen if th e impo r t er t akes cu s Lody and full l ega l title to 

I th e goods FOB inl a n d poin t of ori g in in th e Unit e d Stnt:e s. 

In s uch a ca se it is conce ivable that the A.I,D.-financcd goods 

might n ever leave the Unite d States . 'Jh c A.I.D. requireme nt 

that a bill of lading s hould be produce d as a condition for 

payment i s not an ins up erab le ob stac l e . Thu s : the importer 

obtains $10,000 of A.I.D. financing for the ·shipr.w nt of roto 

roote rs to Vi e tnam . He obta ins :""ti1 0 th er $10,000 fror,l GVN fr ee 

for 0ign 0x ch ange for another shi pme nt of roto r oo t e rs. The 

importc1· obt a in s one bill of l acl ins cover i ng $10 ,000 of 

roto root e rs to Vi e tnam and submit s that bill of lading in 
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the bill of lading until the importer satisfies his local-

currency debt to it. When the importer satisfies his local-

currency obligation, the commercial bank releases the bill

of lading. After that, the commercial bank is 110 longer

interested in the transaction.

Under these circumstances, it is possible for an importer

who has in his possession the bill of lading document to direct

the vesselowner to discharge the goods at a port other than a

port in Vietnam. Especially where the importer (or his

representative) is the time charterer of the vessel, it is

the importer who with his left hand issues the bill of lading

to his right hand: it is the importer who, as owner of the

goods, is presenting the bill of lading to himself as charterer

of the vessel.

It is interesting in this regard to speculate what might

happen if the importer takes custody and full legal title to

the goods FOB inland point of origin in the United States.

In such a case it is conceivable that the A.I.D. -financed goods

might never leave the United States. The A.I.D. requirement

that a bill of lading should be produced as a condition for

payment is not an insuperable obstacle. Thus: the importer

obtains $10,000 of A.I.D. financing for the shipment of roto

rooters to Vietnam. He obtains another $10,000 from GVN free

foreign exchange for another shipment of roto rooters. The

importer obtains one bill of lading covering $10,000 of

roto rooters to Vietnam and submits that bill of lading in
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th e A. I.D. -hunncccl trnns<1clion. Th e sccoud bttl ch of $10,000 

is r~so ld in th e Utlitecl States . In the procE~ s:: : t he iJ~ tf.HHter 

h as i mported $1 0, 0 00 \W rLh of th e p::oc1uct und ci.:- GV~i finu nc ing 

and has tl'Hn :. fonr.::. d 100'/o of the A.l.D.-f:in ~nced product into 

a c ash accu!nu lat:ion fo r his b t·nefit. 

b. SalE-> of Cood;; for DolJars Af t e ·c t he Go ods Rr:' ;: cll Vi~tnam . 
----------------------~ .. --.- ---.. ---·------··~ .. ·-------------- ... --~---------· 

To t:r a nsfunn irt!:o dolJ <HS good ~; v:ld ch arr:i.vc in Vietnam, 

th e imp ort e r rnu s l r e··· dircc t or r e -· cxpor t: the commocl i tics. 

The in,port e 1~ can al:ran gc-.... r,v c: n for goods on liner vcf;s elf>-·-to' 

have cut·eo l ef t on bo ~n·d af te :c th e v ccssc" l n .:achcs Victn cl!n. 

The ve ssel wil.l not u n lo a d nt SDigon anJ will in s t e~J proceed , 

at D1e r~qu~s t of th e i mport e r, po ~s ibly tu Sin£a por e or 

els £:.\-.7here and tho~e unlo a d i ts ca1:: go . Und er ot1tcl· scheme s the 

importer moy take posses s ion o f th e c aq~o at Sa :i. r,on antl sub-

sequcntly 1:e-·export the gc.,od s by sea via anolher vessel; or be 

ma y Il1ove the goods Ly land out s ick Vietnarn. In each such ca se , 

by selling A.I.D.-f:inanccd goods outside of Vi Gtnam , he will 

acllieve a ca~-h transformation . 

The importer must find a commodity supplier \·lho is \vi lli.ng to 

diver t to hi m part of the profit r ea lized on the sale . In the be s t 

of all po s sible c ases tb c commod ity suppl:i.c1: will s pend no thing 

(or as clo se to nothing as possib le) for the good~. Th e supplier will 

in such a c aic have '100% ( or as close as 100% a s h e can reach) o f th e 
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the A. I.D. -financed transaction. The second batch of $10,000

is resold in the United States. In the process the importer

has imported $10,000 worth of the product under GVN financing

and has transformed 100% of the A.1.D.-financed- product into

a cash accumulation for his benefit.

b. Sale of Goods for Dollars After the Goods Reach Vietnam.

To transform into dollars goods which arrive in Vietnam,

the importer must re-direct or re-export the commodities.

The importer can arrange--even for goods on liner vessels--to

have cargo left on board after the vessel reaches Vietnam.

The vessel will not unload at Saigon and will instead proceed,

at the request of the importer, possibly to Singapore or

elsewhere and there unload its cargo. Under other schemes the

importer may take possession of the cargo at Saigon and sub-

sequently re-export the goods by sea via another vessel; or he

may move the goods by land outside Vietnam. In each such case,

by selling A. I.D. -financed goods outside of Vietnam, he will

achieve a cash transformation.

Illegal Abuses Which Require the Participation of the Commodity Supplier.4.

a. Amplification of the General Theory.

The importer must find a commodity supplier who is willing to

divert to him part of the profit realized on the sale. In the best

of all possible cases the commodity supplier will spend nothing

(or as close to nothing as possible) for the goods. The supplier will

in such a case have 100% (or as close as 100% as he can reach) of the
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price re.:l1i7.ccl on the sale to divert: to th e i mporter . Id cu lly, 

the commu dity supplier chaser:. by th e i mpor te r will s upply notld.n g 

(empty b oxes ); on a s liding sca l e of: pr eferences , th e c onw:od itv 

~uppli<:: l' Hill s upply it ems v7l·l :i.cb have a low <tcquidtion co :,t; 

c. g., pat en t ed products \·7h ich cost littl e to m~1b~ , hut v1hich C <Hl 

be so ld a t high prices ; stc!d sc condad.cs \vhich c .:.:n be acquir·ed 

from s t ee l mills, on oc ~as i on for notiting , unJ otherwi se at ve ry 

1 i t t 1 c co s t ; s p c c i a 1 t y p l ' o cl u c L s ( e . g • s s e a \v a t e r , r u :::: t in h i b i tor ) , 

br a nd name itt:ms , or coir,plex inclust::d a l too l s or e:q11ipmcnt with 

liwi ted market s --product s \vhich are not wJd cl y s old .:1nd wLich can 

th<::l·eforc acco!il!ltodatc ld gh pllc cs . 

In the most fl aEron t ca &e: th e supplier v.d 11 s e ll notllin g . To 

achieve tlds 1:esul t, " i.e., to reaU.%c 100% c a 0h tr a n s fonna U on··- it 

may b e necc ss<.i l'Y for the s uppli e r to secure t:h(c: participation of 

other p nrties in the scheme. As a for ma l prr~ r e quh• it e , th e supplier 

must secure an ocean bill of l a ding which indicate s the p<l f; S<:l [';<"~ of 

"' 
custody of the r;o ods to oc.can cnrri el·. Th c:2:'e is a t ende n cy vd. t hin 

A.I.D. to l'CEanl the bill of l ad ing a s somc~ Lhing t: en~~ ible, fonnidahle--· 

&omethin8 reliable. It is assum<::d th a t th e ocean cm~ri e r a ct s as 

a quasi-public utility: an oc ean car~ i~r would not issue a bill of 

lading unless its representatives fir s t examine d tl1e goods to determine 

their identity; unl u;s th e carrier \v~i ghed the go ods, meas ured them, 

or count e d them to det e nninc th a t the de scri~tion in te~ms of weicht 

and numbe r not e d on the bill of lading accord e d with the facts .. It 

is as ~.; m:1e d that the C[l.l"ricr \·7ill unde o.: take the s e .:tctiviti cs becaus e 
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price realized on the sale to divert to the importer. Ideally,

the commodity supplier chosen by the importer will supply nothing

(empty boxes) ; on a sliding scale of preferences, the commodity

supplier will supply items which have a low acquisition cost;

e. g. patented products which cost little to make, but which can

be sold at high prices; steel secondaries which can be acquired

from steel mills, on occasion for nothing, and otherwise at very

little cost; specialty products (e.g., sea water, rust inhibitor),

brand name items, or complex industrial tools or equipment with

limited markets--products which are not widely sold and which can

therefore accommodate high prices.

In the most flagrant case the supplier will sell nothing. To

achieve this result-- i.e. to realize 100% cash transformation--

may be necessary for the supplier to secure the participation of

other parties in the scheme. As a formal prerequisite, the supplier

must secure an ocean bill of lading which indicates the passage of

custody of the goods to ocean carrier. There is a tendency within

A.I.D. to regard the bill of lading as something tangible, formidable--

something reliable. It is assumed that the ocean carrier acts as

a quasi-public utility: an ocean carrier would not issue a bill of

lading unless its representatives first examined the goods to determine

their identity; unless the carrier weighed the goods, measured them,

or counted them to determine that the description in terms of weight

and number noted on the bill of lading accorded with the facts It

is assumed that the carrier will undertake these activities because
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that i s \vhrtt a cnrricr i s supp o sed t:o do, th a t a c:nTicJ: Dcts to 

prot e ct itself against po ss ible cl.::d1ns by the i mpo ·.: ter \ .. ,lw \·Ji.ll 

shO\v up a t th e. port of d e sti11 .:\ tion Hith th e crigin <J l bill of J ading 

and d er:~ and possession of the good ::-; in th e quantity or v1eight notc~ d 

on t he bill. In sum, A.I.D. pla ce s max imut11 rcli .:~n c (: on th e intc g·d .ty 

and in th e protec tive fe a tures \vld.ch it a s:; ociates \vith tltc ocean 

tr <:.m svortation do cument \Vhiclt th e commod ity supplier mu s t submit to 

the U.S. ht:mk to r e ceive p ayme nt with A.I.D, funds. 'fh~se a ss umptions 

arc c·n:oneous. 

The comwodit y supplier is not req uired to de n l witlt a U.S.-flng 

carrier if A.I.D. is not fin anc ing th e ocean fr e i ght. And \o7ith r espect 

to for e ign- fl .:1g c a rriers and cq·.<? cL:dl y fo rc i gu- fl .:1g tr amp s , it is not 

an insu r~ountabl e difficulty to obtain a bill of l ad ing for non- c.xis tettt 

or short- shipp ed or miscounted eoods . If the coEtuod i ty supp 1 icr ti illc ·· 

chorten:; a vef; s e l for one trip it u~ comp 1 c tc~ ly po ss i_bl<! fm.: the 

" 
commodity supplie~, ~cting a s . the c ar rier, to iss~ e to hims e lf a bill 

of laclin~. This bill of l a ding \·7ill be submitted to the bank, wbi. ch will 

forward it to the Vietnamese. bank, ~~ich will , in turn, hand it ove r 

to the importe ):. Of course, the importer will make no claim [lgains t the 

v essel when th e vessE!l arrives (j.f i. t arrives ), because the importer is, 

after all, the p rime n~ver in the c 2sh tr a n s formation undertaking . 

But it is not nec essary for the comm~dity supplier cho sen by the 

i mporter to de al with a fo~ e ign- f l ag vesse l. 11te co~modity supplier can 

charter a U.S.- flag trantp and have bi 11 s of ladi.ng issued to him for 

short- s l tipp e d items or empty boxe s . Mor eove r, it is possible to achieve 

the s.:1me objective even witl1 a recognized U.S.-flag liner vessel. It is 
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that is what a carrier is supposed to do, that a carrier acts to

protect itself against possible claims by the importer who will

show up at the port of destivation with the original bill of lading

and demand possession of the goods in the quantity or weight noted

on the bill. In sum, A.I.D. places maximum reliance on the integrity

and in the protective features which it associates with the ocean

transportation document which the commodity supplier must submit to

the U.S. bank to receive payment with A.I.D. funds. These assumptions

are erroneous.

The commodity supplier is not required to deal with a U.S.-flag

carrier if A.I.D. is not financing the ocean freight. And with respect

to foreign-flag carriers and especially foreign-flag tramps, it is not

an insurmountable difficulty to obtain a bill of lading for non-existent

or short-shipped or miscounted goods. If the commodity supplier time-

charters a vessel for one trip it is completely possible for the

commodity supplier, acting as, the carrier, to issue to himself a bill

of lading. This bill of lading will be submitted to the bank, which will

forward it to the Vietnamese bank, which will, in turn, hand it over

to the importer. of course, the importer will make no claim against the

vessel when the vessel arrives (if it arrives), because the importer is,

after all, the prime mover in the cash transformation undertaking.

But it is not necessary for the commodity supplier chosen by the

importer to deal with a foreign-flag vessel. The commodity supplier can

charter a U.S. -flag tramp and have bills of lading issued to him for

short-shipped items or empty boxes. Moreover, it is possible to achieve

the same objective even with a recognized U.S.-flag- liner vessel. It is
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common kno \·J) edge (<1nd con,:nCln pr <."tc t:J.ce ) th ct t C'l l i ne r vcs ~; e l \·!i ll in f act 

i ssue bill s of l nd i ng \vld c h do no t in fa c t repre sent fa ithfully the st a t·c -

ments c. o nt ainccl o n tb e f a c e! of t:b e do c u it~ O n t·, if lhe s ld ppcr of the good;. 

£:xccul: e: s i11 favor of th e ve~ sc l .:1n i ncleun ity und e rt aking \·lhich prot e ct s 

the v cs!.ic l from h armfu l c on s e q c~ n (:es v-'hi ch m.:ty r <. su l t: f ro,n thi s 

falsificati on. 'J:./ Hhcn the im1 ot"ler and lhc CO ii·. ~110 t1ily f:upplier are 

actinr, in c on_cert, th e v esse l l DS little c<.use f o r fear and ha s every 

n .: a s on to a ccept tll c incl cil'nj.ty UlH.lcl·tctld.ng·--csp ec i<l lly if it i s p.:1id 

a hanc.lsorue fee for its parti. cipQ.tion in th e uncl c rt<lking. 

It i. s po s sibl e und e r t1d s an~l.ysis f o 1.· a cOl:tno dity s uppli e r to 

secu re a bill of l a ding antl to e c t p :.d.cl fn.>m th C' U.S. bank \·Jithout 

ship~'i ng anything . Bu t t he crJnmo d~_ Ly su p1)licr. n e ~~ d no t b e so bold . 

He mc:cy r; e cure a bill of l a ding cov e ring_ t.ll c full co n tract amo un t , but, 

in f a ct, ship only p a rt o f t he amo uut callc~ d for by his contract . 

Ca rrie:r s a rc , after c>ll, not a t ~ 11 l oathe t o i ssue bill s of l<1cling 

which state 1, 000 tons of X, · " sh:i.pp e i: 1 s c ount ," or 11 s hip pe r 1 s -vn : igl1 t "; 

I 
or 1,000 p ei.ckagc s •• sajd to cont·r J.n ... •• Wh e n th e carr ier i ssues 

such a bill of l a ding in co nne c tion \·Jith an A.I.D. s hipme nt , it i.s 

not unlikely that it h as obtained an ind ~unity undertaking frotn the 

shippe r. But A.I.D, n ev e r lear r,s of the ind emnity agr e E::men t, s ince the 

indemnity l e tter is not a document which is submitted by the coomiDdity 

supplier to the p ayin g bank as a concli ti.on fo r rec e iving p ayment . 

To r ecapitula te: A.I.D. Lc li.e ves th a t it is difficult for a 

commod ity supplier to secure from an ocean carri e r a bill of lading wl1ich 

!/ S e c, e.g., in thi s re gard, ~c ll cni c Line s v Louis Dreyfu s Corp., 1967 
A~M.C. 213 ( 2d Cir. 1967); Walls, Sl1ip 1 s Dusinc ss and Ca r go Los s and Damage , 
pp. ~0-41 (1963). 
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common knowledge (and CORATION practice) that a liner vessel will in fact

issue bills of lading which do not in fact represent faithfully the state--

ments contained on the face of the document, if the shipper of the goods

executes in favor of the vessel an indemnity undertaking which protects

the vessel from harmful consequences which may result from this

1/ When the importer and the commodity supplier arefalsification.

acting in concert, the vessel has little cause for fear and has every

reason to accept the indemnity undertaking--especially if it is paid

a handsome fee for its participation in the undertaking.

It is possible under this analysis for a commodity supplier to

secure a bill of lading and to get paid from the U.S. bank without

shipping anything. But the commodity supplier need not be so bold.

He may secure a bill of lading covering the full contract amount, but,

in fact, ship only part of the amount called for by his contract.

Carriers are, after all, not at all loathe to issue bills of lading

which state 1,000 tons of X, "shipper's count," or "shipper's weight";

11 When the carrier issuesor 1,000 packages "said to contain

such a bill of lading in connection with an A.I.D. shipment, it is

not unlikely that it has obtained an indemnity undertaking from the

shipper. But A.I.D. never learns of the indemnity agreement, since the

indemnity letter is not a document which is submitted by the commodity

supplier to the paying bank as a condition for receiving payment.

To recapitulate: A.I.D. believes that it is difficult for a

commodity supplier to secure from an ocean carrier a bill of lading which

1/ Sec, e.g., in this regard, Hellenic Lines V Louis Dreyfus Corp. 1967
A.M.C. 213 (2d Cir. 1967); Walls, Ship's Business and Cargo Loss and Damage,
pp. 40-41 (1963).
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mi s r epresen t s th e f ac t s ; it i s in fact n o t d ifficult t o secure a 

pa t en tly fo.l se bill of l ricl:i.ng hom a cl tm·tcred v e s se l; it i s , 

in addition, r e lati voly enoy t1 :;c c ur c fron• a liner vcsool a bill of 

lading \·lltich does n o t ucco·.c d \-:'i tlt th e L tc t f' , provide d the shipp e r 

is willJ.ng to execute a l e tter of ind ~mni ty. A.I.D. has mi s t nkc nly 

plac.ed m~~ximum reliance o n tl tc bill o f l ading . 

Altbou~h no c a r(!ful study lof thi s problem h as been made from 

A .. I.D. reco r d s , a quick che ck on c. ollee tul bill s of ladin lj on shipment s 

to Vietna:n vlill shO\·! many Hith not.:1 tion ~~ " s c.d .<l to cont.uin'' or " 'shipp cl·' s 

count'' or "shipper's Hei ght". in <H.ld i. ti on , in ea ch and e v ery ca se of 

detect e d short-shivnen t a clc<:m on -hoard Ld 1.1 of l o. din~ \·la s [ process ed 

which cove red th e full c o nU:::~ct: <!tnoun t. The b es t evidence Hhiclt would 
I 

suppor t the se obscrv~ti ons \Wu ld b e a co:n~>ar i son betHec n Run 13 tonn<1 ~C' 

tabulations on shipm2 nt s to VictnJm with Vietnames e impor t arrival 

sta tistics (ma intained, b opefully, by GVH customs authorities) 

s egregat ing 

compari1;on, 

tonna ges by A.I.D. and non-A.I .D. fin ancin g . 

it is likely that J wide di screpan cy between 

and tonna g~ arrive d would en~rge. 

In such a 

tonno.~e shipped 

There is a tendency within A.I.D. to assum-:: that abuses involvin0 

short-shipment or no n -shipment of goods cove~ed by cle a n bills of lading 

·would be detectecl either by the opening co;nme :i:c i al bank or by cu stoms 

authorities in VictnaQ. This is not the c ns e. The coMnercial bank i s 

only interes ted in ~ccuring fro m th e i .n~or ter an amount in loc a l curr e ncy 
- I 

equivalent to the counterpart d r posit obligation of the bank. Once it 

has collected thc;; local currency fl·o·n tlte importer, the b ank is not its e lf . . . I . . 
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misrepresents the facts; it is in fact not difficult to secure a

patently false bill of lading from a chartered vessel; it is,

in addition, relatively easy to secure from a liner vessel a bill of

lading which does not accord with the facts, provided the shipper

is willing to execute a letter of indemnity. A.I.D. has mistakenly

placed maximum reliance on the bill of lading.

Although no careful study of this problem has been made from

A. I.D. records, a quick check on collected bills of lading on shipments

to Vietnam will show many with notations "said to contain" or "shipper's

count" or "shipper's weight". In addition, in each and every case of

detected short-shipment a clean on-board bill of lading was processed

which covered the full contract amount. The best evidence which would

support these observations would be a comparison between Run 13 tonnage

tabulations on shipments to Vietnam with Vietnamese import arrival

statistics (maintained, hopefully, by GVN customs authorities)

segregating tonnages by A.I.D. and non-A.I.D. financing. In such a

comparison, it is likely that a wide discrepancy between tonnage shipped

and tonnage arrived would emerge.

There is a tendency within A.I.D. to assume that abuses involving

short-shipment or non-shipment of goods covered by clean bills of lading

would be detected either by the opening commercial bank or by customs

authorities in Vietnam. This is not the case, The commercial bank is

only interested in securing from the importer an amount in local currency

equivalent to the counterpart deposit obligation of the bank. Once it

has collected the local currency from the importer, the bank is not itself
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in teres ted in the. good s .:< [; suoh. Of cou r sc , t he kmk l.ooks to the 

l oa ds as security for th e und j rtaking of the ilPporter to 1o1ake the 

I 
loc a l curr e ucy p L'yment; until he makes that payme nt the bank uill not 

relea se th e goo d s to him, Bu t he impnrtet \\'liO is seeking a cash 

L- ansfonr.a t ion will p ay the b l nl~ the full mno'cmt \vhich h e OHN->, sccun~ 
the bill of ladinz , and collcot hi s shipmeut- -- or his non··shipment. 

~urth e:cmcn· c , there is no coctn . ct ion bet \·Ycc n th e ability of the supplier 

to gc:t p .::lid and cur:: toms c!lT iv - l statif;tics. The bank \vi ll release 

the bill of l.:1din g and \·d.ll m< ke it s count erpar t dc~ posit into ~be 

spcdal counterpart susp ense rcount wit:huut regnrJ t:o any advice from 

~ictuam2.sc custonw autho:ciU.cs that the named goods have or lwvc not 

· rrivecl or even that the vc~;s c l \.'ltich i s suppo s ed to carry th e goods 

hns or ha s not a r:civc c1 . And, of cour se , s llould arrival of the f,oods 

ever be come an is nuc between i mpor t e r and the Vietnamese customs 

J utboriti es , the i mporter s eel in B to attain a cash tran sformation 

to arrance.m j t;Er s with the customs people to his \r uld find a vJOY 

satisfaction a nd to their s . 

Complete cash transfor ma ·ion c a n be achieved by sending no goods; 

Bar tial c aE;h tr .:ms forma tion can be ach,i evcd by short- shipment. On a 

, liding scale the same objecti es, in varying degrc<>s, can he achieved 

1Jy overpricing th e goods and div ~~rting par t of the difference bct\·lC:c n 

price and cost to the il.1por tc:c. 'Ih e routing of funds to the im;,Jorter 

can take vai~iou s forms. In the rankest situation, the supplier will 
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interested in the goods as such. of course, the bank looks to the

goods as security for the undertaking of the importer to make the

local currency payment; until he makes that payment the bank will not

release the goods to him. But the importer who is seeking a cash

transformation will pay the bank the full amount which he owes, secure

the bill of lading, and collect his shipment-or his non-shipment.

Furthermore, there is no connection between the ability of the supplier

to get paid and customs arrival statistics. The bank will release

the bill of lading and will make its counterpart deposit into the

special counterpart suspense account without regard to any advice from

Victnamese customs authorities that the named goods have or have not

arrived or even that the vessel which is supposed to carry the goods

has or has not arrived. And, of course, should arrival of the goods

ever become an issue between the importer and the Vietnamese customs

authorities, the importer seeking to attain a cash transformation

would find a way to arrange, matters with the customs people to his

satisfaction and to theirs.

Examples of Illegal Cash Transformations Requiring the Participationb.
of a Commodity Supplier.

Complete cash transformation can be achieved by sending no goods;

partial cash transformation can be achieved by short-shipment. On a

sliding scale the same objectives, in varying degrees, can be achieved

by overpricing the goods and diverting part of the difference between

price and cost to the importer. The routing of funds to the importer

can take various forms. In the rankest situation, the supplier will
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simi-;ly send th o. tEo nc:y to th e i mp ort e r or t:o t he ir:'i'ortcr's r c prc.scn t P.. ti. v e: 

or to the irtlpCli~te :.:' s for.:d.gn b a nk 0ccount . Uudc1.· A..I.D. rule ~; f,uc h n 

paywen<: is con s id e r ed a k :i.ckk-t c.k a ncl uill ju s tify an A. I. D. c.:lc=litn 

if h e so cho o ~.H, [; ··-mid 

At tlt e o t 11 c :c e u (! o f t h (; s p c c.: t rum, a sup p 1 i e r can > 

i t :i_ s lj a 11 y no t n c~ c t::: s 1; .:. r y t o b c t c_~ r rib 1 y f; <:. c r e t i v e 

about thes e p:iy;acn t: s ~;ince t he?. o.i>U.ity of A,I.D. to det ec t tllem i~: 

quit e limitcd - ··nn:an ge for th e p ay1lc:nt to Llke place in quite a sophi~-: t:i-

catcd r.wnnc.r. He c J a fo ·c c x <-_ ,npll' u s ( ~ the p r oceed ;; to m2kc an allq;c d 

coJ.latc:cal pu:cchase fl:om th e imporL c r· ( e . g .~ h e. can buy tbe il!lpo 1: l c r's 

stamp coll e ctjon). The supplier c::w lo s e a \vagc ·1.· to th e im1,orter. Th <~ 

supplie r can ~; imply play poker Hith the imp o 1·ter' s NeH York repl.·ef,c_'ntcti.ve . 

:Cut il is h a u11y ncc.:~ sSD l~Y t o b e s o ;.;ub tlc. 

The attr ac U .\·cncss and c <ts e of diverti ng lm~ec sums--\·Jhich i.n tun:. 

depend s upon a \·Jide mal·g:i.n b euw.-~ cn price paid \·) ith A. I.D. funds Htlll cost 

t:o the commodity suppli c l.·--·i. s cnllanccd by a series of A.I.ll. regulations 

\-7hich raise the price above l evels \<:ld ch HtHild othu :v.' ise obtain. A. I.D. 1 s 

peculi a ".C· sout-ce/c..,dgin rulu; , Hhich JTC ju s r· ified on bal.:mc e of p <ryrncn t s 

grounds, surely operat <2 to r a-Lse prices on many items . If the itt~ll t 

procure d has a very 1 i.m:i. ted or a uniqu e sotnce in the U.S., these 

rules will ju s tify a high pri ce , which, bec ause of tlae limited or 

othcnvise non-existent U.S. -domes tic or commcrcinl U.S . -e xport market, 

cannot be test e d effective ly under any of A.I.D.'s ti':~ditional price-

ceiling formu lations. Source/origin rules coupled with ccrt<dn ot.!t ~.>.r 

A.J .D. rules su g gest intere s ting patterns: e . g ., A. I.D. generously 

allmvs so lc- source \vai vers; and A .I. D. ru lcs allow goods shipped from 
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simply send the money to the importer or to the importer's representative

or to the importer's foreign bank account. Under A.I.D. rules such a

payment is considered a kickback and will justify an A.I.D. claim

against the supplier. At the other end of the spectrum, a supplier can,

if he so chooses--and it is really not necessary to be terribly secretive

about these payments since the ability of A.I.D. to detect them is

quite limited-arrange for the payment to take place in quite a sophisti-

cated manner. He can for example use the proceeds to make an alleged

collateral purchase from the importer (e.g., he can buy the importer's

stamp collection). The supplier can lose a wager to the importer. The

supplier can simply play poker with the importer's New York representative.

But it is hardly necessary to be so subtle.

The attractiveness and case of diverting large sums--which in turn

depends upon a wide margin between price paid with A.I.D. funds and COSL

to the commodity supplier--is enhanced by a series of A.I.D. regulations

which raise the price above levels which would otherwise obtain. A.I.D.'s

peculiar source/origin rules, which are justified on balance of payments

grounds, surely operate to raise prices on many items. If the item

procured has a very limited or a unique source in the U.S., these

rules will justify a high price, which, because of the limited or

otherwise non-existent U.S. -domestic or commercial U.S. - export market,

cannot be tested effectively under any of A.I.D.'s traditional price--

ceiling formulations. Source/origin rules coupled with certain other

A.I.D. rules suggest interesting patterns: e.g., A.I.D. generously

allows sole-source waivers; and A.I.D. rules allow goods shipped from
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f r e c p o r t s or bond c d \.' <.n:- C:' h c_, u ~: c D t o L l: c u n r; i de u: d U . S . - r: O L\'t c c 

goods if icl c ntj cal goods He r e sllip; ·· ed f .cc>m th e U.S. to the 

free p o L't or b on<l c c! wd rch ousc . 'l ht:: L:1 LU~ r n!J~ accomr:Jo<lc::tcs 

th e follo\·d. n g co::1bi na ti on: lmpur lcr ~in Vietn nm .1 ·r r an~C'S 

throu gh Fi:cm Jl, a p;n:t l. cip.::tt. iug lJ , S. s upplic··r ~ fur lltc purckt~: e: 

of 3,000 tons of U.~.> .-sourcc cau ~: Uc sod .:; . ~imp or ts 3,000 

tons of cc:ut:tic soda f r-O!ll Jap an into Jlong Kon g, B th e n secure s 

a bill of J ad ing covering th e .shi.pm c- nt: o f 3)000 t ons of caustic 

sod a frOJn th e Un i t ed States t o Hc;n~ Koi t~'_;, This bi ll of l ad iu g 

migl1t cove r a real shipm2 nt, but it mi ght nlso covcc a pl10ny 

shipmen t, e .g., a sh:ipmcnL· c,f some thing oth e r th.:1n celu s tic sodLt 

labell e: d "c <.~us tic socla". After a11, _!!. con:;j_g nc s Llw good:; to 

h imscl f u nd cL" a s traif~h t bU l o f L dine. S in cc shi pp c r <:1.nd 

cons i gn('e a-r.·c, ic e n l i ca 1, th c c2.rr i Pr b a~: no cone ern ( e v e n Clpar t 

from l~tt e:r of ind em nity .n r·t: c.ngc-mc· nts) th r: t th e c ons:i. e ncc \·.'ill 
~ 

compl ai n against the c arri ~r that the good s ~hich he , a s shipper, 

~as placed in the cu s tody of the c m: .cic·r an~ not in fact that 

which he said they were. E sells the goods - whatever th ey ar e --

which he has shipped to Ho ng Kong f rom t he United St a t es . He 

sells these goods in Hon g Kong or fo1· re -shipment to any country 

other than Vi e tnam. By s o doing, _12 lns c.cqui1ed a bill of lading 

showing the movemen t of 3,000 tons of c aust i c soda from the 

j nited States to Hong Kong. B th en t akes the 3,000 tons i mport ed 

l omJapan, s hips them to Vi,· tnam and, arrr.ccd with h is bi.ll of 

lading covering the mo veme nt fro m the U. S . to llong Kon~, r,cts 

paid the contract pric e for U.S.- source caustic soda. By 

LIMITED OFF ICIAL USE 

- 31 -

free ports or bonded warehouses to be considered U.S. - source

goods if identical goods were shipped from the U.S. to the

free port or bonded warehouse. The latter rule accommodates

the following combination: Importer A in Vietnam arranges

through Firm B, a participating U.S. supplier, for the purchase

of 3,000 tons of U.S.-source caustic soda. B imports 3,000

tons of caustic soda from Japan into Hong Kong. B then secures

a bill of lading covering the shipment of 3,000 tons of caustic

soda from the United States to Hong Kong. This bill of lading

might cover a real shipment, but it might also cover a phony

shipment, e. g , a shipment of something other than caustic soda

labelled "caustic soda". After all, B consignes the goods to

himself under a straight bill of lading. Since shipper and

consignee are identical, the carrier has no concern (even apart

from letter of indemnity arrangements) that the consignee will

complain against the carrier that the goods which he, as shipper,

has placed in the custody of the carrier are not in fact that

which he said they were. B sells the goods - whatever they are--

which he has shipped to Hong Kong from the United States. He

sells these goods in Hong Kong or for re-shipment to any country

other than Vietnam. By so doing, B has acquired a bill of lading

showing the movement of 3,000 tons of caustic soda from the

United States to Hong Kong. B then takes the 3,000 tons imported

from Japan, ships them to Vietnam and, armed with his bill of

lading covering the movement from the U.S. to Hong Kong, gets

paid the contract price for U. S. - source caustic soda. By
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i ubstiluting the J a p[\ nc r;e gooJ s und e r the urnbr c ll.::~ of th0 

£ourc e /o rlgin rul es th0 suppU. ( ~ r h as be e n able to cl! a ree a lt:i.el! 

1 rice \·lhilc dcli·vcr ing; t'.) th e:: iJ' lporL c r exactly \vhat tlt c import:l::l" 

1 as or<.lcn.~ d. In the p ·~.·oce ss ·t.:l, e imp o1· t c::c h as f/J ltcn h:i. s co;mr,odity 

, nd ha~ accowplishcd a substant ia l c a[,:h tr e1 n s:Conii<ttio11 . 'J'he 

i igh price for the guod s is m:HL~ po ss ible by the source/orig i n 

1rules. Stlh ut itution of J <:~. pano~e fo:c U. S. r,ood .s is nwde p.:n: ticularl y 

l. asy by gr2.nti.ng sp.ccial statu s to Hong Kong au cl Singa pore. Tt 

1 s an i\.I.D. fiction th<.lt a bill of bding sbo;: iJJg the import of 

~oods i nl· o Hong Kong fror1 the United S la Let; i s a . basi s vJi th 

ufegu <n·d s vJhicb <:Jssur e: th a t goods l cad. rtg Hong Ko11g <L"C' I 
! 

i
,S,-SOUl' Cf good~. 

The bonded \.J<Jrehou sc s i ttn t ion, \·lhich i\. I. D. tr e ats in th e 

same way ns free po~t areas~ is no bctt01- . i\ft e r all, what is 

1 bonded vw:cehouse? A bonded \·,,; ·u :.housc will u s ually remain under 

1 riVrtte con~ rol. The subtituti.on of r oods within the bonded 

l
archouse WLll generally be a simple ma tt e r. 

Although there is little c·rnpirical data to shoH lo-q~e scale 

, ubstitution of goods at Hong Kong, i\.J . D. h as stumbled upon the 

substitution of ~oods wi.tl1in the free trade zone area in Staten Island, 

, cw York. If suppliers are cngagi~g in such desparate and illegal acts 

in a free trade m:ca \,'ithin the U.S.-·-\.;h i ch is aft e r all ~:ubje:ct to 

some cont ·col and \vhich can be inye stig:J. ted by A,I.D. personnel with 

relative case--how mucl1 more likely is it th a t manipulation of 
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substituting the Japanese goods under the umbrella of the

source/origin rules the supplier has been able to charge a high

price while delivering to the importer exactly what the importer

has ordered. In the process the importer has gotten his commodity

and has accomplished a substantial cash transformation. The

high price for the goods is made possible by the source/origin

rules. Substitution of Japanese for U.S. goods is made particularly

easy by granting special status to Hong Kong and Singapore. It

is an A.1.D. fiction that a bill of lading showing the import of

goods into Hong Kong from the United States is a basis with

safeguards which assure that goods leaving Hong Kong are

U.S. -SOUTCE goods.

The bonded warehouse situation, which A.I.D. treats in the

same way as free port areas, is no better. After all, what is

a bonded warehouse? A bonded warehouse will usually remain under

private control. The substitution of goods within the bonded

warehouse will generally be a simple matter.

Although there is little empirical data to show large scale

substitution of goods at Hong Kong, A.J.D. has stumbled upon the

substitution of goods within the free trade zone area in Staten Island,

New York. If suppliers are engaging in such desparate and illegal acts

a free trade area within the U.S. - which is after all subject toin

some control and which can be investigated by A.I.D. personnel with

relative ease--how much more likely is it that manipulation of
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docume nts and goods · is t aki111:: place in llon?, Kong and Sin (!,a p ~Jre awl 

in bonc1 ed uarebouses Cit various point s j_n the vo:clll. 

A high m: price th an Hould oth c.C \.,7 ) se obtain is achieved Hlicn Lh e 

sourc e /or: igin ·cules arc coupled \-lith \·la ivc.r ;:; of th e sma ll busine ss 

adve r tising r equiren; e: nts. It is fajrly c::t sy fen:: a Viet·nam.::se imp or ter 

to sele c t a co operative suppli~r eve n if the proposed procurement is 

adv2rtis c d, It is eve n mor e s i mpl e if the procureme nt is no t ad vcr -

t · sr 1 In tl11' ~: c ont ext, it is s u:r1)d s ~_ncr t:o note Ut e 1) c rcentage of 1 . . _: c. • - IJ 

goods woving in the CI P fo1· \vh ich no O~)B <1 nrwunccmcu t has taken' p l <'.cc, . 

I 
t: Conc.lu s ion: Abu ses H:itldn th e r.nl1c:-::- e o f th e lmpoi: t e r C<,n Do i\clti(•\' t:d 

------~----- - .. ~-- -·- · ··~ .. - ---- ... ~- .-------- ·····- J. :.__ ____ _______ -··-·- - ----- -- -~ ----~ -------------·--- ·--------------

with I~ c>J. a tive ECJ:::e uuclrr Pl~ •.-" ~ ; ~ nt P:t:' OCln: em •. 'nt P :co c <.-' clu': <.:~> . 
---- . ~·- -- -·---·-·-·--··, -----~---·--·-------·--A ... '"- ·"·-- ---··- ------· -·· .......... - ~·· ·· ··---· · - · --- •- -.-. - · 

The in1por to: c an achiev e p art LJl. cash t :ca n s for ma t i on tlnou f,h n 

I 

i.s~u:i.s c d co!1!<nission routed to hiw s <;lf or by acting direc tly o·r :i.ndir e c t ] )' 

8 his oHn sup1Jlicr.. The impo :r to:· c a n a ch iev(~ rn c.~ jo ): caE:h tron s fonu:1ti on by 

I cting in conc e:ct with n co ~upl:i. nnt uu'f,plio:. To nc cmamodate D l 31:ge U ?. dl 

I 

, ive -rs i.on th~rc:. must be a \vid e ma -:.·g in bet1 :c-: en p :dce p .:1 id Hith A. I. D. fund s 

I 

.nd cost to th e: cor.1modity s uppli. t'·~· . Cons ist::m t vd.th · tl!e assurrption tll a t 

I 

uch patte-,.·ns a.re in fact being follo>·7ed in th e ob s Erva tion th a t lm··ge 

I 

r
umb c::rs of secondm:y suppliers a1.·e furni shing [;O·:-ds for the CIP; importc~ l· s 

eem to favo·.c off-shore suppli e rs for U.S.··som: c e goods; and the types of 

)ommodities which A.I.D. has bee n financin tj to Vi e tnam lend th emse lves well 

)o cash tr a nsformat ion s che1,1es (high co s t items such as pat e nted drl.1g!', C\iid 

I . 
pec1alty products such as battery additives and ste e l s e condaries \~1icl1 

ave very lcm acqui si tion costs for co r:,n;vcl i ty s c llen; Lu L re la ti vc ly 

v i~t A,I.D,-financ e d price s ). CoMnodity suppliers c a n d i vert funds 

~ o in;portt:rs with relative ease. The reliance A.I.D. has placed in th e 
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documents and goods is taking place in Hong Kong and Singapore and

in bonded warehouses at various points in the world.

A higher price than would otherwise obtain is achieved when the

source/origin rules are coupled with waivers of the small business

advertising requirements. It is fairly easy for a Vietnamese importer

to select a cooperative supplier even if the proposed procurement is

advertised. It is even more simple if the procurement is not adver-

tised. In this context, it is surprising to note the percentage of

goods moving in the CIP for which no OSB announcement has taken place.

5. Conclusion: Abuses Within the sphere of the Importer Can Be Achieved

with Relative Ease under Present Procurement Procedures,

The importer can achieve partial cash transformation through a

disguised commission routed to himself or by acting directly or indirectly

as his own supplier. The importer can achieve major cash transformation by

acting in concert with a compliant supplier. To accommodate a large cash

diversion there must be a wide margin between price paid with A.I.D. funds

and cost to the commodity supplier. Consistent with the assumption that

such patterns are in fact being followed in the observation that large

numbers of secondary suppliers are furnishing goods for the CIP; importers

seem to favor off-shore suppliers for U.S. -source goods; and the types of

commodities which A.I.D. has been financing to Vietnam lend themselves well

to cash transformation schemes (high cost items such as patented drugs, and

specialty products such as battery additives and steel secondaries which

have very low acquisition costs for commodity sellers but relatively

high A. ).-financed- prices). Commodity suppliers can divert funds

to importers with relative case. The reliance A.I.D. has placed in the
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A.I.D. source/origin rules coup].e d with othe r specia li zed li~ ti tati ons 

justify ld.gh e :.· prices \·.'hich supplicl::> can ck.rrgc and, henc e , a Hid .:.T 

mc:: :cgin b e t\-.'ecn cos t: and pric e.: vlhich HDttld oth <:> n;ise exist. Hore 

i!llpo:ctautly, t1t t:: marJ.._ ,_c tplace w:J tl.v at:iou \-ild.ch 1\.I.D. as.sumcf; \.Jj] 1 

guid e the i rr: por·ter to secure the l a r ges t qu a ntity of th e best 

govch; c-.t the che apest pricC' d oc:.; not in primaJ.:y p ar i.: motivate the 

Vinet JHJOc•se i r,·•i:•ortc'i: ; on the co n trary, th e impo:ct.L:l.' i s motivated 

to tran~; fo .nn the la :q:~cst portion po ~; sj. IJJ.e of the A.I.D. conunodity 

credit into a p r ivate c ao:h b.::: ] e1uce o\·cc \vhi ch lte c~ xcrcir.es cx~lu.sive 

control. 

The size and nature of the eom;nodity irrrport p r ogram irl Victna r,l no 

doubt att'I:'act: certe in suppliers intu tb e ma d;:ct vJho are concenwd solely 

with th e ir own profit and vlho <iTe not int e ·t·estcd in routing any p~. rt: of 

th<::ir profit to V}_etnam<::se Jr~p ortc:rs . 1\s a theoretical matter this is 
... 

quite p:robc:b le. But ther·e is room to doub l that any l<wge number· of 

suppli c:!.·~; abuse the C:IP. while dupinr; the i mtJo:ct e :cs \·lho have chosen them. 

A suppli~r cannot: by his own volition secure a CIF sale. It is the 

impo r ter wl1o alone choos es the supplier. On an analytical and pragma tic 

basis, it m3y b e asr,um2d th a t in most case s of short- shipment, overpriced 

commodities, shipJYh~ nt of worthless product~, or th e shipwe nt of no products, 

the supplier h as in fact act e d in accordance with an· understanding con-

eluded with tl1c importer. This conclusion should hold true especially 

fo:c repeat suppliers. Tl1e repeat specialty pharmaceutical suppli e r s can 

only be getting large orders from Vi.ctnamesc importers if the importers 

believe that it is in thei:c interest to procu·ce these high-priced but lm:·· 

cost items. The importer of Hig~ins battery additive ·was interested in 

II the product only because he achieved a cash transfo ·cmation thereby; Higgins 
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truthfulness of bill-of-lading information is misplaced, and

A.I.D. source/origin rules coupled with other specialized limitations

justify higher prices which suppliers can charge and, hence, a wider

margin between cost and price which would otherwise exist. More

importantly, the marketplace motivation which A. I.D. assumes will

guide the importer to secure the largest quantity of the best

goods at the cheapest price docs not in primary part motivate the

Vinetnamese importer; on the contrary, the importer is motivated

to transform the largest portion possible of the A.I.D. commodity

credit into a private cash balance over which he exercises exclusive

control.

Abuses by the SupplierIV.

The size and nature of the commodity import program in Vietnam no

doubt attract certain suppliers into the market who are concerned solely

with their own profit and who are not interested in routing any part of

their profit to Vietnamese importers. As a theoretical matter this is

quite probable. But there is room to doubt that any large number of

suppliers abuse the CIP while duping the importers who have chosen them.

A supplier cannot by his own volition secure a CIP sale. It is the

importer who alone chooses the supplier. On an analytical and pragmatic

basis, it may be assumed that in most cases of short-shipment, overpriced

commodities, shipment of worthless products, or the shipment of no products,

the supplier has in fact acted in accordance with an understanding con-

cluded with the importer. This conclusion should hold true especially

for repeat suppliers. The repeat specialty pharmaceutical suppliers can

only be getting large orders from Vietnamese importers if the importers

believe that it is in their interest to procure these high-priced but low-

cost items. The importer of Higgins battery additive was interested in

the product only because he achieved a cash transformation thereby; Higgins
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not have penct:cate c3 the n~c_rl. c t on the merit oi' .h:2.s p:todnc t alone . Thc:_:; c: 

vo.tion .s of course ca"!: l'Y o·..;cr to s um )lj_ers of st. 2 e: l sec:ondclr i es a:ctd JV.J 

ic:rs v1l1o short- ship or overprice ot.ber corn:n,oclitics. 

It i;; the: irony of A.I.D. rll.cs U1 at A.I.J.J. ca.n p:roc:ce d only D.['JI:i.us t 

supp i er s ; yet the suppli c: :r can b e chan~e: d at l i ill by t he impo:c l.. c r, vlho can 

I 
mo vu; from vne svpplie:r to anothe r urJtiJ froJ~l W'1CJr' c; th e 200 rniJ.J.j on Arnc·r:Lcans 

and 

V. 

~ ·oc.mtle s s numbers of non-Americans lJ r:: c:an f' :i.nd 

~~~~~~J!.~v__!_ h e_..QE:?_~-:..._g-0.~~'.:~~ 
tho ze v1ho 1·lill b e c:oc.rpcrati vc . 

'I' he only as s uro.nce Kh i c:h P,. I. D. ll ::ts tb ut gr.K>ds ·· ·- <F ty c;cocl~>-- have b f' c n 

sen or the.t. cood.s i n the T CqL1 ir <~ c1 quantity or vle icht h:.=t\rc been sent, is' 

the ~ ~x1st f.:':Ke of a b:i..ll of ladinc; ·vil!icll r: t..:~."Lc:s tLat fa ·~ t . ~-'his bill of' 

ladil .le; is i ss cuod by a sh· u.nge:c to A, I. D. , ~;h •.: c a l r .L"c· , wh o i R cilo s en by 

I 

uno+> . F:• rr· st:car!e;L~ :·~ to A.I.D., the commodity suppl :ic:!:·, \-Irk~ ~ in tu:~:·n_, is chc;son 

by tl e import-?.:c \vhx;t.: mot:Lvution is to L 8/) ~ fo :rm, the: A.I.D . c:recU.t :into c, Cci s h 

baJ.a l .::1: . 'Itte bill. of ladl.ne; d.oc.s ne t :i :-1 f ac t c on::::tj_tut E:· sufficien:L p:co-:Jf of 

anytiJ.i og in t be CI P cwtcx t., The ocean c :trri er if.< too of'ten a passive par ti.c j-

pan~ in th e manipul ations designed to at :Jsc the CU' . For his }Xts5;i vc })EiTt icipu-· 

~ ~-'b·::Tr: a..:·.J seve:cal me thods by -vrld ~: h tr..r..: C:8.:crj cr pa:'.·ti e: ipah~ s acti vel~r rat.h ~; r 

than ,passively . One; such m0t.lJOd iE; so subtle and sophi ~:ticatc:d that it d•~ sc::rves 

spec· al mention. This is the dispatch--rebate abuse . The goods \·lhich the snJ;pJj er 

s el] r ·re standard-item good.s ; ;ri; :Lch -w:f:ti-<::ch· the:ce i s a knm-m. competitive p:rice • . r d ... 

'l'Le r rrL'IlOd i ty supplier ch n:ct·.;rs a ship to move the goods . The cha::-ter rat e 

covel~ th e movement of t he eoods to Vietnam plus t en days fre e ti.mo at port of 

loadj ng to load the goods . There is also free t~oe at port of diocharee . All 

provide fo:r' demurro.se if the shipper or the consignee exc r:- ecls 

the free time. These charters also provide for rewards, designated 
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could not have penetrated the market on the merit of his product alone. These

observations of course carry over to suppliers of steel secondaries and to

suppliers who short-ship or overprice other commodities.

It is the irony of A.I.D. rules that A.I.D. can proceed only against

suppliers; yet the supplier can be changed at will by the importer, who can

move from one supplier to another until from among the 200 million Americans

and countless numbers of non-Americans he can find those who will be cooperative.

V. Abuses by the Ocean Carrier

The only assurance which A.I.D. has that goods--any goods-have been

sent or that goods in the required quantity or weight have been sent, is'

the existence of a bill of lading which states that fact. This bill of

lading is issued by a stranger to A.I.D., the carrier, who is chosen by

another stranger to A.I.D., the commodity supplier, who, in turn, is chosen

by the importer whose motivation is to transform the A.I.D. credit into a cash

balance. The bill of lading does not in fact constitute sufficient proof of

anything in the CIP context. The ocean carrier is too often a passive partici-

pant in the manipulations designed to abuse the CIP. For his passive participa-

tion the ocean carrier no doubt secures proper remuneration.

There are several methods by which the carrier participates actively rather

than passively. One such method is SO subtle and sophisticated that it deserves

special mention. This is the dispatch-rebate abuse. The goods which the supplier

sells are standard-item goods, which which there is a known competitive price.

The commodity supplier charters a ship to move the goods. The charter rate

covers the movement of the goods to Vietnam plus ten days free time at port of

loading to load the goods. There is also free time at port of discharge. All

modern charters provide for demurrage if the shipper or the consignee exceeds

the allowed free time. These charters also provide for rewards, designated

LIMITED OFFICIAL USE



... 

- . 36 -

"di pa tch earnings", if the fr ee timE: i n th e ck1rte r i s not c o~np lc.:t c ) y u sed. 

Thull , fo r c>:amp l e , the sld.ppcr may r ecc i v e $1500 pe r day fo r each day "hich 

h e I saves tlt e v esse l by lo a d i ng in a p01:lod le ss than th e cowpl c t e t e n d ay s. 

ThJI commodity s upp li er lo c::cls th e goo d s not in t e n day .s , but in one d ay a nd 

carL ; nine times $1500 . Thi s sum i s th e n rebated to th e i mport e r. 

Anoth e r sophisticate d variation i s t o nm fn: e U me t ogc th cr be l\.Jecn 

~o -r} of lo ad ing and port of cli sc1l<.lrgc· so that t.h c ·ce <:1re t\ven ty d ays in sum 

to t. l to l oad anc1 unload. The s hipp e r· l oad s in one d :.1y, the impo r t e r unlo.:Jd s 

I . 
in ULne days , and the importer receives from th e carri e r ten day s d~sp o tch 

II 
mo ney at $1.500 a day. 

The E;c dcv ice s -·-submitted only as e:xc1111pl es of abuses c:.nd not tlle gm!la t 

of abuses--are mo·r e sophistic a ted th an th e c:cud e but f.:n: mor e preva l ent direct 

re1'!1l tl~ to the cons ir,nee by a repre se:ntative o[ th e occa.n c a:r: ri. c1 . It is a 

. . .11 l . . t. • b . f . 
w~ r· y preva e nt pract~cc ~n t1 te ocea n t · . .: ansp oJa. tJ_on u s 1.ness en· a c<nT ~c.r 

I 

to rebate sums to consigne0s in or d e r to secur e cargo. The ruJ.e is univer sally 

II 
h oner~ d hy for e ign - fl ag carriers . 

In addition to pa rticipa ting in the abu ses by others of tlt e program , 

oc ~n carriers h a ve been notorious in abusing th e procrrun for their own 

p·cdL t. Th e:ce is little doubt tha t fl· e ight. ~:ates in Vietnam h ave l'isen to 

cor ! ercially unju s tifiable levels. For example: Unde r th e base -port sy s tem 

II 
fo II fr e ight r a tcmal: 5.ng , the bas e fr e.j ght consi s ts of a rat e covering movement 

or more ma Jo r po~ t s . 
f r om a range of U.S. ports to one /in a r eg ion. Service to a 11 other ports 

in · ~he r eg ion is calculat e d as th e sum of th e ba~~e rate plus a differential. 

II 
In all othe·c trad e routes in the Horld the ba s e po:ct rate Hill be the rate 

bet L e n U, S . ports and th e po-rts in the r eg ion v7hi ch accomr.toda t e • large tonna ge. 

Wit I respect:, hov..'ev e:: r, to ~,hipments to th e region which include s Vietnam, 

II 
we find that Vietnam- -which accommodates ve ·r:y sub s tantia 1 tonnage- -is not a 

basl port. Instead, although carrier s designate other ports in the region such 
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"dispatch earnings", if the free time in the charter is not completely used.

Thus, for example, the shipper may receive $1500 per day for each day which

he saves the vessel by loading in a period less than the complete ten days.

The commodity supplier loads the goods not in ten days, but in one day and

earns nine times $1500. This sum is then rebated to the importer.

Another sophisticated variation is to run free time together between

port of loading and port of discharge so that there are twenty days in sum

total to load and unload. The shipper loads in one day, the importer unloads

in nine days, and the importer receives from the carrier ten days dispatch

money at $1500 a day.

These devices--submitted only as examples of abuses and not the gamet

of abuses--are more sophisticated than the crude but far more prevalent direct

rebate to the consignee by a representative of the ocean carrier. It is a

widely prevalent practice in the ocean transporation business for a carrier

to rebate sums to consignees in order to secure cargo. The rule is universally

honored by foreign-flag carriers.

In addition to participating in the abuses by others of the program,

ocean carriers have been notorious in abusing the program for their own

profit. There is little doubt that freight rates in Vietnam have risen to

commercially unjustifiable levels. For example: Under the base-port system

for freight ratemaking, the base freight consists of a rate covering movement
or more major ports

from a range of U.S. ports to one/in a region. Service to all other ports

in the region is calculated as the sum of the base rate plus a differential.

In all other trade routes in the world the base port rate will be the rate

between U.S. ports and the ports in the region which accommodate large tonnage.

With respect, however, to shipments to the region which includes Vietnam,

we find that Vietnam--which accommodates very substantial tonnage is not a

base port. Instead, although carriers designate other ports in the region such
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as Mani la or Sj_n g:tporc as b a s e p orts , th ey ch a rge C1 Il c«tra differential for 
I 

I 
ca ·rying goods to Vi etn<-1m . Properly, Vi c tn .:F:i should be a base po"f."L as tnuc h 

I 

o~ \more so than any oth er port in the region . Sec0ndly, c arr ie rs app li ed war 

ril K surche1.rges wh i ch cxcccc.lul the cost of H<'.r ri~; k in~;m: anc 2 . C.::rr:Ler: s 

aJ\Ies~;ed conges t i on s urcharges c·ven aftc·1· cont,estion subs id e d o1· di sapp Q<t red. 

Ch\ ~~ ·t cr f:r2igh t ra tee; to Vietn::un fe1.r exceed f:reigl1 t :r.o tcs to comr11 c rcinl ports 

in ~ f h e same r egion. And "hy not? It is aft er a ll only A.I.D. anJ U.S.-Gnvern-

W O P. [;ecu:cing Lcei.ght financ.e d by dtL~ u.s. Go-../e:t·nmerlt. There is littl ~ 

nale ~~ll\otnm

0 
.. 

1

o.,

0

nc

1

· .. yy wbich is being u sed~ and ocean ca :cr i cxs \,·hich fly the u.s. fl ag h ave 

do l bt t hat on a cost vs. p r ice cot<'pari s on b :ei3,bt rotcs to Vietnam have been 

c-:x ~ ess:i. ve. 
11\1 

Hb en a monopolist charges \·7h a t tlt c tJ:&ffic: \vill bear, th~ vi ct im-

co sum2r mus t bear a great de a l. 

I 

I Ocean carr i 0rs h ave b een re lu ctuut to ruakc pJ}~tc nt f or lost or d ~mnged 

go®c!s c: f t:er th e discharijc of goods in Viclnmn. The p i. lfe 1:age rate at th e 
I 

po· l of Sa i gon i £> one of the hi3h es t in th e uo1:lcl. Ye t A. I.D. has secured 

"'li o~ ~~t 110 r·cco·"r~_ rJ·.es aga;nst ." f l 1 f 1 ~ _ V'-' .... oce a n c<n'".Clcrr; :or t1e1;c o sr,e.s , or o1· .o sscs 

in transit, or for sho rt··· l a nd ings . 

be ~nl a surprisingly high incide nce 

av r age assessments. 

On shi.pmcnts to Vi etnam there has moreover 

o f general average declarat ions nnd genera l 

A. I.D. follO\vS exactly th e same procur:unent pro ce du re \·Jith r esp ec t to 

oc \vh ich it follov7S \vilh r espect to com.nodity suppliers: A.I.D. 

pa a sks qu es tions l a ter. With re s pect to commodity s uppliers , A, I. D. 

a. t e. as t demc.nds a Supplier 1 s Certifica t e which cont ro ls certain elements of 

the sale transac tion. Although tl1 a t Certificate i s frequently uninforceob l e , 

thc~e is at least some effort at control over commodity Sttpply trans actions, 

even if only on a po s t-facto basis. With r egard to transpo r tation, 

the I carrier \vr i tes his O\m bill of lading which enti. tles him to pre-paid frei ght 
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as Manila or Singapore as base ports, they charge an extra differential for

carrying goods to Vietnam. Properly, Vietnam should be a base port as much

or more so than any other port in the region. Secondly, carriers applied war

risk surcharges which exceeded the cost of war risk insurance. Carriers

assessed congestion surcharges even after congestion subsided or disappeared.

Charter freight rates to Vietnam far exceed freight rates to commercial ports

in the same region. And why not? It is after all only A.I.D. and U.S. -Govern-

ment money which is being used, and ocean carriors which fly the U.S. flag have

a monopoly on securing freight financed by the U.S. Government. There is little

doubt that on a cost vs. price comparison freight rates to Vietnam have been

excessive. When a monopolist charges what the traffic will bear, the victim-

consumer must bear a great deal.

Ocean carriers have been reluctant to make payment for lost or damaged

goods after the discharge of goods in Vietnam. The pilferage rate at the

port of Saigon is one of the highest in the world. Yet A.I.D. has secured

almost no recoveries against ocean carriers for these losses, or for losses

in transit, or for short-landings. On shipments to Vietnam there has moreover

becen a surprisingly high incidence of general average declarations and general

average assessments.

A.I.D. follows exactly the same procurement procedure with respect to

ocean shipping which it follows with respect to commodity suppliers: A.I.D.

pays first and asks questions later. With respect to commodity suppliers, A.I.D.

at least demands a Supplier's Certificate which controls certain elements of

the sale transaction. Although that Certificate is frequently uninforceable,

there is at least some effort at control over commodity supply transactions,

even if only on a post-facto basis. With regard to transportation,

the carrier writes his own bill of lading which entitles him to pre-paid freight
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L r r t urn for no mca nin t; [u l uncl c:: rt ak in [.; by h ir.1. The Supp lier ' s CertiU c a t e 

vJ} ch the: c a rriet· s igns is il:rel eva nt to ocean tran s porati on servi ce:~ . Ye t 

ii r hi o'" a~c~ alone A. I. D. s p emb 

t1

1 
.. uspo.!. t.JlJ.on to VH:~ tndm . 

a pproxima t e ly $3 8 million per year on oc ea n 

Vl _6.bus c, ~_Jry_ tl~~~- .1!~~~~'3. 

It is the. ban1:;s , strangers to A.LD., which p ay the co1~nnod ity su ri:dier s , 

ot cr strangers to !I..I.D., Hho sh i p th e r;ooc.ls with still other s tran ge rs 

to l .r.D. Just as t he comn~ dity s uppli e r anrl the oc ean carrier may h a ve 

in c ·.ccs ts a:: t::2hE-! ·ci~.3: 1 to A.I.D., th e p ay i n g k mk H~ a y h ave c on trary int e rc,s ts 

' 
as ~ -J ell. Hhcn th e bank maLes p ayFtc nt to a n !I..I.D.-·finunc.e d supplier, A.I.D. 

exJ\Ic .. ts th e b a.nk.t:o prote~t A.I.D.'s.intcrests .. To this end, !I..I~D. i ss u e ~ 

a ilt:tcr of comm ~ . tment \~l11 Ch ~tates ul sonts det a 1.l \vlw t tlle banl-: J.s to do 1n 

tc ms of coll ec tJ.ng var1ous p1ec:cs of p ~1pc :c. A. I. D. 1 s susp e n s io n /debauucnt 

an p:d .o:;. :re\;· i.cw cont1·ols d ep end for th rd.r C'ff e ctiv.:·n ~~ss upon consciE·ut:i_ous 

im emcntation by the ba nks. Th e ba nk s , in addition, collect the Suppli er's 

Cc ~ i[lcatc s , the Fon:1. 283' s, the Form ?.1)5 ' s, in sp £:>ct ion certificates , and a 

va :.ety of speciali z ed supplier cer tificotions . Tl1e b a nk, A.I.D. likes 

to ~ e li.eve, acts as th e enforcemen t mech a ni sm at the docume nt ::; collecUon level-·-

th whit t·· collnr strong arm of A.I.D. But th e bank is asked to mJ.ke payments 

to ~ommercial suppli ers, and thes e suppliers are the b Rnk 1 s custowers . What 

th( ~ is a b ank to do \·Jhen its re sponsibility to A.I.D. conflicts with its 

r cl lr tl.onsh i p with its cu s t:01oer, the commodity supp 1i c d The banks have 

ne a rly avoided the core of the issue by pushing A.I.D. into the po s ition of 

I 
relieving the bank entirely from all re s pon s ibility f or collecting prope rly 

exc

1

11u t ed S upp l. i er' s Ce r t if i c a tc s. The bank wi 11 make pa ymcn t against a 

sig lle d but otherwise blank Suppli er's Certificate. The bank will no t ch e ck 
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in return for no meaningful undertaking by him. The Supplier's Certificate

which the carrier signs is irrelevant to ocean transporation services. Yet

in this area alone A.I.D. spends approximately $38 million per year on ocean

transportation to Vietnam.

Abuses by the BanksVI.

It is the banks, strangers to A.I.D., which pay the commodity suppliers,

other strangers to A.I.D., who ship the goods with still other strangers

A.I.D. Just as the commodity supplier and the ocean carrier may haveto

interestsantidetical to A.I.D., the paying bank may have contrary interests

as well. When the bank makes payment to an A.I.D.-financed supplier, A.I.D.

expects the bank to protect A.I.D.'s interests. To this end, A,I,D. issues

a letter of commitment which states in some detail what the bank is to do in

terms of collecting various pieces of paper. A.I.D.'s suspension/debarment

and prior review controls depend for their effectiveness upon conscientious

implementation by the banks. The banks, in addition, collect the Supplier's

Certificates, the Form 283's, the Form 285's, inspection certificates, and a

variety of specialized supplier certifications. The bank, A.I.D. likes

to believe, acts as the enforcement mechanism at the documents collection level--

the white-collar strong arm of A.I.D. But the bank is asked to make payments

to commercial suppliers, and these suppliers are the bank's customers. What

then is a bank to do when its responsibility to A.I.D. conflicts with its

relationship with its customer, the commodity supplier? The banks have

neatly avoided the core of the issue by pushing A.I.D. into the position of

relieving the bank entirely from all responsibility for collecting properly

executed Supplier's Certificates. The bank will make payment against a

signed but otherwise blank Supplier's Certificate. The bank will not check
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document other than the invoice anJ th e bill of lading, and with rcspc~t 

t the · bi 11 of lading, the b2.nk \vi 11. do no more tbo.n cletc.nnine that th ere 

The conflict of loyalty r e ach e s it: peak \·Jh e n the bank l e nds th o. conHnc.dity 

s ~plicr--the lett e r of credit bcncficia~y--a sum of mone y s e cured by t11e 

1 ~ ~~ ter of credit. Usually, in such ca f; e:; s, the bank loan mu s t be rc-:: paid by 

t ll corr~odity supplier wh e n tl1e lett er of credit is negotiat~d by the supplier 

u lion the submission of the documents 1:equirec1 by the c:cc.dit:. These short-term 

111

1

ans being very handsome interest rate s for the bank; this is what bankers 

m , an "Y7b8n they say that let te.1~-of-crcd it bus ru8 ~>s is not itself profi.tab le, 

b It tha t the c.onune.rcial bu s inc~ss "Y7hi.cll it stimulates is. \.Jhat then is a bank 

t !1 do vlh8n the letter of credit is about to cxpin~ and t:he connnodity supplier 

s Rbmi.ts r:c.m-conforming docume.nts to the bank f0r pa.y1ne nt? If the ba.nk fails 

l pa.y th-2. commodity suppli e.r) it. ~nd anr;c·!: 3 I'l:paymcont of its own loan. nut 

· ~ it dL"e.s pa.y the supplier (i.e., if it sets off th e amount \vhich the 

111pplh~·r: owes to it under the loan against: the lE':tter-of-credit amount and 

" yshim th(~ difference), docs it: not b·.ceach its duty to A.I.D.? 

Thei':?. is evi.dence vihich indicat es tlt:l.t scrme ot the notorious pharma.ceuti.cal 

uppliccs to Vi e tnam did in fact ro::~ccdv e loan:; Lt::'om Neiv York banks at the 

,'ime t:hc;y \vere submitting documents t.o these sa'llc>. banks under . A. I. D. letters 

If credit. The classic illustration of this dual position of the bank is 

leprest-.nted by the .Aadal escapade (on a shipment to Pakistan) with Hanufactur-

~rs' Hanover Trust Company on large shipments of ste$1. The bank paid out 

l. gainst bills of lading. issued by the corrun1)dity supplier, acting as the ocean 

·arrier; the bills of lading were manifestly false (there was no such vessel 

t Ne\·l York at. the time), but the b ank hono:ced them neve-rtheless in order to 

L~curc vlith A. I. D. funds repayment of la-!.ge. loans \.:hich it had made to the 

l, ommodity supplier. 
I 
I 
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any document other than the invoice and the bill of lading, and with respect

to the bill of lading, the bank will do no more than determine that there

is a bill of lading.

The conflict of loyalty reaches it peak when the bank lends the commodity

supplier-- letter of credit beneficiary a sum of money secured by the

letter of credit. Usually, in such cases, the bank loan must be repaid by

the commodity supplier when the letter of credit is negotiated by the supplier

upon the submission of the documents required by the credit. These short-term

loans bring very handsome interest rates for the bank; this is what bankers

mean when they say that letter-of-credit business is not itself profitable,

but that the commercial business which it stimulates is. What then is a bank

to do when the letter of credit is about to expire and the commodity supplier

submits non-conforming documents to the bank for payment? If the bank fails

to pay the commodity supplier, it endangers repayment of its own loan. But

if it dees pay the supplier (i.e., if it sets off the amount which the

supplier owes to it under the loan against the letter-of-credit amount and

payshim the difference), does it not breach its duty to A.I.D.?

There is evidence which indicates that some of the notorious pharmaceutical

suppliers to Vietnam did in fact receive loans from New York banks at the

time they were submitting documents to these same banks under A.I.D. letters

of credit. The classic illustration of this dual position of the bank is

represented by the Aadal escapade (on a shipment to Pakistan) with Manufactur-

ers' Hanover Trust Company on large shipments of steel. The bank paid out

against bills of lading issued by the commodity supplier, acting as the ocean

carrier; the bills of lading were manifestly false (there was no such vessel

at New York at the time), but the bank honored them nevertheless in order to

secure with A.I.D. funds repayment of large loans which it had made to the

commodity supplier.
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As a final matter which conc er ns tbe <Jc.:Livili cs of t:bc: banks, it i s 

i port an t to indica t e the c en tral rol e \·.'bi ch the. b ~mk pl a ys \,'it:h re ~;pcc l 

t ~ ~ P. •. , I. JJ, su s p e n s ion/ cl c bar wc n t. \vh e n A. I. lJ, SLISJWnd s or cl.c•ba1·.c: "S tl r jJl L. C l' ~ " ' I } ; ' 

i J add s hi s name to th e li s t of ine ligibl e s uppli. c: r s a nd f on1ard s the wun<.~ 

t I th e bank . A, I. D. expec t s the: bank to scr ... ' cn ou t suppli(~L:; wl1osc names 

a , p c::s.r on t:h i.s list and nc. t to make p;:.Lyrnc:: n t t CI th em. If the bank doe s , 

b wevc:r , m<:l l~ e such a }Jayment, it is, pur s tFlnt to neg . 1 sU.ll entitled 

t r e.iwbu:r.sc.mcnt from A, I. D. ('l"hc 1\q:; . 1 standa1·d is tha t: th e b ank must only 

s t·up a sys-:cm of Ct.JnlTo Js. If a p <':ty tn{·· n t s li.p s th rough t:hl: cont::cols, the 

b l1k is not p c~nali zec1.) Hocc~ uv e:r , th ese. ~; usp ·::n f; ion/u e:b::nm cnt s h .s.v e no e ff ec t 
I 

aft a.J 1 on out s tandi.i.i [; irn::voe:abl c l c· tL e:c s of cr ed i t . A credit may be. on the 

b loks of th.e b atlk f or a yea r or mor e and A. I. D. i s uua blc to canc e l it: o r 

t I il•.tr,~r j('~ ct it s elf into the paym~~nt proc·css . Furth c:.1 . m0 1~t:, it is Jelati.v(~ ly 
simp l e f o r a s uppli e. :r· \vhos e n ame:: ap}'C~ Et r.3 em a n in cli~i h ili ty li s ~ (r.:h <.:>. Hcg . il 

I 
l i st uf in~ li fl ibl . ~ suppliers or th2 Des i gnated Nati o na l Li s t of the Treas ticy 

lJ .p cn t mc nt: o :r the Economic De fc~nsc Li s t of Ccnmt.e.rce ) simply to sub st itut e 

"' 
( 'b:::-our;h th e i.mporte.r) an affiliat e: n.s a b .:-. n( ~ fici a!:"y of th.:-~ lett e 1: of cn:di t. 

'I.' l l'~~ b anl~ :> go .s.l•.)!"J.g wU:h such SLtbsLiLutions and ha1/ ~~ no d e si re and no re s pon ~; i~ 

b 'li.t:y to po licl~ A. I. D.' s con ~· <.~:cns b ~;yond tJ-,,2. s~ri c-t limit s of the ,rather 

mcagf.:r: limita U .uns \·.+li.ch A. I. D. impos e s upcn ·::b . .:>.~. . Th2 irn::vocable lctt:e.r o£ 

vrobl cm and the ability to sub :> t-it:tiU· be:ncf icia-:- i e s vli ll limit, quite 

s b s tan~ia lly, the control effective n0ss of any syst~n devised by A.I.D. 

w ich must procc:e cl th :!:· ,)ugh th e banking sy .s i: ~.:.m . 
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As a final matter which concerns the activities of the banks, it is

important to indicate the central role which the bank plays with respect

to A. I. D. suspension/debarment. When A.I.D. suspends or debars a supplier,

it adds his name to the list of ineligible suppliers and forwards the name

to the bank. A..I.D. expects the bank to sereen out suppliers whose names

appear on this list and not to make payment to them. If the bank does,

however, make such a payment, it is, pursuant to Reg. 1 still entitled

to reimbursement from A.I.D. (The Reg. 1 standard is that the bank must only

set up a system of controls. If a payment slips through the controls, the

bank is not penalized.) Moreover, these susponsion/debauments have no effect

at all on outstanding irrevocable letters of credit. A credit may be on the

books of the bank for a year or more and A.I.D. is unable to cancel it or

to inter ject itself into the payment process. Furthermore, it is relatively

simple for a supplier whose name appears on an incligibility list (the Reg. 8

list of ineligible suppliers or the Designated National List of the Treasury

Department or the Economic Defense List of Commerce) simply to substitute

(through the importer) an affiliate as a beneficiary of the letter of credit.

The banks go along with such substitutions and have no desire and no responsi-

bility to police A.I.D.''s concerns beyond the strict limits of the rather

meager limitations which A.I.D. imposes upon them. The irrevocable letter of

credit problem and the ability to substitute beneficiaries will limit, quite

substantially, the control effectiveness of any system devised by A.I.D.

which must proceed through the banking system.
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\' 1 . Tl:w I n ::J.c.l c n '· • :v:· i r:: s o f R. e ~ u L:l!: i o u 1 ·-·-- -· --- · ·-----~-----·----'..i.:_.. . ____ __ ______ _ 

To d ea l \·l ith th e s t.r c:m ger s Hho r e c e ive AIJJ f un ds AID b .:;s cl e v c lopr:d tli c 

Su i-pli <:: r's Ce rtificate \•lh ich s c~ ts out hi s u n d e rt a kings to Al iJ . Subf;ectiow; of 

t:h · s f c n1 r e fe r back Lo s c c ti ot1 S in 1\q~11lati.on l. One s uch s ection con s ists o f 

a r~ r t if.:.cation to AID th a t tL c s uppli e r li <-ts uot chaq~e d pL i.c e s \·Jl:d ch e x ce e d 

tlt lirdt.3t :Lons se t f orth in s ubp r.rct G of th e Rcgul <.~ ti o n. An other ~~e cU. on 

s t tc s s i miJ ly t:ll a. t b e h n 0 not v i olat e d /~ID ' s sour c c / c :d r; in rules. Still 

<m p ar Rg-.caph sta b"~ s tha t be h a s no t maue a Jn·u s cl· il.~e:d 1( ickba ck. The 

of this p aym<~nt: devic e i s t ha t it :i.s p cty1nent tu st:ra11 gcrs a gnin s t 

naked p1·omi.s e.s . The r e i s no p}:e:-qua lificuti o a of s u pplic·f s ; th e re is uo quick 

recor ds cll 2 c:k z,gs inst s uppli e r :. b e for e: pay mc >tt i s m;Hl e ; tlt e r c is no ~; elf -

atinr, :i•a chi.ru:,s:y to f;ecur e fa c tual infonnD. ti o n f:ro•n s upp1 i 0. :cs. A suppli e r 

e c:. ts his rr•oney £::-om the U. S. ba nk c:~ nd g:i_ v e~; AID only th es e riEltts \vhj_ch 

c a n, [!f te1.· th::: fact, dc :r:i.v0 fro:n the Sur,p lii:~ l· ' s Ce:ctific<it e . In tb e h c::~ t 

of 11 c ns e ~~ , vih ccn AID h .?. s enouEh cvic.l c ncc to p J~ove n violation of an unde:c-

" tak'.ng ir.. the Supplie r's Certificate, th e s uppli e r must: stiil b e found. If 

the suppli.c<c is located outsid e the U.S., th e: L!:'each-·of-cont.Tuct tlw ory for 

rec v e ry of dnmages is, as a practical ma tt e r, of no help. Moreover , if th e 

suppl:i.e:c can be found, h e must b e solv ent. Hhat good is a claim against 

HiB •ins when Hitgins no longer ha s the AID funds he collecte d? 

It is extrnordinary thut a person ~ho is judgement proof, who has so few 

ass .ts th a t no one would entrust him with a mc jor undertaking, can secure 

AID·backcd letters of credit v~ich h e c a n ne gotiat e i.n retur n for boilcrpl~te 

pro 1ises :i.n the Supplic1· ' s Cel·tificate. No one in the cormnerci.al world in 

the U.S, Hould ordinarily do bu Dine ss \vi th this pen;on or buy his product; but 

LUIITED OFFICIAL USE 

- 41 -

VII. The Inadequacies of Regulation 1

To deal with the strangers who receive AID funds AID has developed the

Regulation financing system. Under this system, a supplier executes a

Supplier's Certificate which sets out his undertakings to AID. Subsections of

this form refer back to sections in Regulation 1. One such section consists of

a certification to AID that the supplier has not charged prices which exceed

the limitations set forth in subpart G of the Regulation. Another section

states simply that he has not violated AID's source/crigin rules. Still

another paragraph states that he has not made a proscribed kickback. The

feature of this payment device is that it is payment to strangers against

naked promises. There is no pre-qualification of suppliers; there is no quick

records check against suppliers before payment is made; there is no self-

operating machinery to secure factual information from suppliers. A supplier

collects his money from the U. S. bank and gives AID only these rights which

AID can, after the fact, derive from the Supplier's Certificate. In the best

of all cases, when AND has enough evidence to prove a violation of an under-

taking in the Supplier's Certificate, the supplier must still be found. If

the supplier is located outside the U.S. the breach-of-contract theory for

recovery of damages is, as a practical matter, of no help. Moreover, if the

supplier can be found, he must be solvent. What good is a claim against

Higgins when Higgins no longer has the AID funds he collected?

It is extraordinary that a person who is judgement proof, who has so few

assets that no one would entrust him with a major undertaking, can secure

AID-backed letters of credit which he can negotiate in return for boilerplate

promises in the Supplier's Certificate. No one in the commercial world in

the U.S. would ordinarily do business with this person or buy his product; but
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th o. t p e rs on i s e li g i b lc t o r e ce i v e AID l c t tel:·-of ·· cn~ d :i.. t fin ii nc i ng . i\ s s um·· 

iu ~ th e s ur,p li e r \vho h <H; l 'CCe iv e cl AID fu n d s C 2 l1 l? c fo u n d and th a t th~ 

s up licr h c s fund s , AID can, at bes t, i nv oke t h e curub .:: r[;owc l <::ga l nwcb iuc r y 

v1hicb th e judicial rou t e f o r th e c n r orc ewe n t of l egal r ights r e quir es . AID 

mu s t proc eed through th e De p[l.rtmc:l t of J u :; ticc , a n Ar_ r!. ncy \vhi ch E:!S t a bli. d H?. S 

it s O\·m prior·iti c:s c.md \vhi ch if; not. n cc (~ s:,: ;n· J_ l y conc e r ne d vJith AID pr.ogrc:nn 

obj e ~-: tive c: . Th~ D cpartw ~~ nt is concerm:d V.' ith th e quality and qu a ntity of 

proof; vlith livt: and con,pe tcm t \-J itne s s c:s ; \vitlt a sho\-: i ng of e conomic d ;:nn::sc s ; 

I 
v7i th tltc 1 i nt i t a tions on r e cov ery i1;1posed by princi l> l cs of l aw, the he en s ay 

ru l e, vJith 111 '-.' ll S rea (' 1on the b a s i s of i n f'm .·mu t·io n a nd bcli e f 11 
- from tlJ c 

Supplie r's Ce rtif ica t e ); with admi s sib i lity of evide nc e , a nd the like. TI1e 
,. 

rul e r; Hhi ch es t abli sh th e pr op 12 r stand r.trc.l for· th 2 f-~ uppU. L~ r ' s conduct: an~ them-

·1 
s e lves va cue and gen e ral. Thes e nd.es r cp rc s <~nt inva d .a bl y , 1 O\v-l ev'e l c ou:prcnn i. s l! s 

among s t aff office s, t e pid ackno\\•l c clgc mHtt s to 1ti81t-mlnd e cl principl e~: of fa 1x n c ~; s . 

AID has·prcs~ cd only one ove r1' r ic i n 8 c as e to a judi c i a l conc lusion. In 

that ca se ·· the fawous Standar d Oil Case o f 1958 - the Court of Appc,al s thl' C\v 

out th e b a s ic prire limitation o f Rcgul.a ti un 1. AI D h as pres s ed no sour c c/or i cl n 

c a s e to ultimate j'udici a l co:J.c l ws ion : the Depar t me nt of J\lStice has blunt ly 

told AID tbat the s ource/ or ic;in rule s are 1>1e ak and probably u ne nforce able . J, a J.' i j C 

cla i ms 1>1hich AID h 0. s developed aga inst European suppliers have never bc c: n prc::::;d. 

b e c au s e the Depar tment of Just. ice desp 0. irs of p r oce eding 'Vl i t.h a Regulat i on 1 tl!eo1·y 

in a for ei gn court. 

Regulation 1 h as, in sum, simply s e r ·ved a s a convenient v ehicle for procc ~ s -· 

ing count ry-refund cla ims . In such cla i ms, AID docs not e;o b efore a court,. and 

as behrc en AID and the country, AID c nn alvTays point to somethin~ in the 

Regul ation to demons trate the "ta int" in t.he trc:n :.:; action . Country-refund cl<litns 
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that person is eligible to receive AID letter-ofcredit financing. Assum-

ing the supplier who has received AID funds can be found and that the

supplier has funds, AID can, at best, invoke the cumbersome legal machinery

which the judicial route for the enforcement of legal rights requires. AID

must proceed through the Department of Justice, an Agency which establishes

its own priorities and which is not necessarily concerned with AID program

objectives. The Department is concerned with the quality and quantity of

proof; with live and competent witnesses; with a showing of economic damages;

with the limitations on recovery imposed by principles of law, the hearsay

rule, with ipens rea ("on the basis of information and belief" - from the

Supplier's Certificate); with admissibility of evidence, and the like. The

rules which establish the proper standard for the supplier's conduct are them-

selves vague and general. These rules represent invariably, low-level compromises

among staff offices, tepid acknowledgements to high-minded principles of fairness.

AID has `pressed only one overpricing case to a judicial conclusion. In

that case - the famous Standard Oil Case of 1958 - the Court of Appeals threw

out the basic price limitation of Regulation 1. AID has pressed no source/origin

case to ultimate judicial conclusion: the Department of Justice has bluntly

told AID that the source/origin rules are weak and probably unenforceable. Large

claims which AID has developed against European suppliers have never been pressed

because the Department of Justice despairs of proceeding with a Regulation 1 theory

in a foreign court.

Regulation 1 has, in sum, simply served as a convenient vehicle for process-

ing country-refund claims. In such claims, AID does not go before a court, and

as between AID and the country, AID can always point to something in the

Regulation to demonstrate the "taint" in the transaction. Country-refund claims
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do not, hm:•::ve: r , p:ccve:nt the abu~>e::; incj_dcrlt to AID·· fin:~nccd t:r anr~::~ ctioM; . 

They cl. :i..scul}r ag~ no one -- not t he c ount:ry, net the i mportl! r, not the SUl)i)li c r . 

Count::.',:,. - refund cJ. o. :i.:-~~3 a rc an cco:1om:i.c fic tion vrhich AlD propagatc 0: th ,::; 

Agc!:cy ba s ovc:ccome the to.:int in the tr J.ns o.c tion by "cli sa ~: s ociutirtJ 11 itself 

fr-un t he trar,rwc t:ion throuc;h the Co'.mtry--rcfl,nd cla im. 

1-i.ct;ulation l w·.:u; conceived and :lornrtJ.latE·d o.t the veTy inc cpt.lon of th(-:: 

foreign-aid I>rogram. Its central ULdcrlying premise is that norma l m2rket 

meclwn:Lmus should be follol·il!d to t h e: nwximum degree pos sible. It vla~; thouc,ht. 

that rne1·e gE: ne:ral 'c;uidclinc& , rm.ch as broacl ly--pbra scd price limitations , 

would} v1r1en cow.':.:Ji.ncd 1·1:i th no:cmal mnr k ct fm ·c: t:~:--; , ~' crv l~ to us sure the p:ropr:i. cty 

of AID tr<.tl1S[Icti or.::;. It iv<:ts thought thr.. t the banb; could 1Je trn~:ted to 

assure AID's interests; tha t sv.pplie:(' B cornpetinc; against e ach other vrould 

de1ive!:' goocl s at rc :::tsoi·iable pric es ; that \-Tr'itt.cn tm-Jert. aki!1g s bJ' S\tpplicr:::: 

vrould l;e sufficient 0.8 a basj_s on vll.:ich to mFJl~ e payment; and, mo st impo:rt o.nt)y, 

it vias ar.; sum.cd that irnporters in AID countr:i'es vrou1d be g~1 ided by the ·ba::;:!_c 

economic axiorri.. 
... 

In Vietnam) at lea st , the impor t.s r J.s not motl.vatcd in the I!l£t nner 

ar1t.j cipnt.ed cy AID; tr.,c f;Upplier dwscn by tbc import8r will c e:c t ify to u.ny-· 

thing i n ordt~r to sec-tlr·e the AID fuDcl[3; aud the ba nk s cannot sati::;J'y tlj(~ 

mor.itor ing burden vrh:l ch AID i mposes upon thcPL 

VIII. Car-ry-Over Cons equences i nto the LargE.'r Com:nerci al Comr1uni t:v of 
-------~-·- . _....,,a.,. ,. .. _ _.. ,.,. ______ ..,.._~----- ... --·-----···•"••-- .... ,,....,., ,,_.,.,.. ___ ,_,......,. , _______ .. _. _____ ~----·-- ·---

Priva te Conimc rc:i 8. l Abuses of ·() 1e CIP 

In an i mportine.; c orr.:muni ty in 1<1hich merch::.nts are a.ctivel y and r,ucccss -

fully eno:.ged in converting doll ar impo:ct Cl'ecli-Ls into pY:L vatc cash ba~a iiC cs 

in th0 manner describ ed in t he foree;oing sections of this paper, the foll c':·!·· 
/ ' 

inc; cor:se quc nccs , on a. l arger scale, wl·!iCh affect the :importing COllllilUnity end 
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do not, however, prevent the abuses incident to AID-financed transactions.

They discourage no one -- not the country, not the importer, not the supplier.

Country-refund claims are an economic fiction which AID propagates: the

Agency has overcome the taint in the transaction by "disassociating" itself

from the transaction through the country-refund claim.

Regulation ]. was conceived and formulated at the very inception of the

foreign-aid program. Its central underlying premise is that normal market

mechanisms should be followed to the maximum degree possible. It was thought

that mere general guidelines, such as broadly-phrased price limitations,

would, when combined with normal market forces, serve to assure the propriety

of AID transactions. It was thought that the banks could be trusted to

assure AID's interests; that suppliers competing against each other would

deliver goods at reasonable prices; that written undertakings by suppliers

would be sufficient as a basis on which to make payment; and, most importantly,

it was assumed that importers in AID countries would be guided by the basic

economic axiom.

In Vietnam, at least, the importer is not motivated in the manner

anticipated by AID; the supplier chosen by the importer will certify to any-

thing in order to secure the AID funds; and the banks cannot satisfy the

monitoring burden which AID imposes upon them,

VIII. Carry-Over Consequences into the Larger Commercial Community of
Private Commercial Abuses of the CIP

In an importing community in which merchants are actively and success-

fully engaged in converting dollar import credits into private cash balances

in the manner described in the foregoing sections of this paper, the follow-

ing consequences, on a larger scale, which affect the importing community and
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psrhaps , a l !:',CJ othe:r }~ no~·71 edgc uble circles j l! Vietnaw, c nn be proj r:-ctcd : 

1. A cynici. f'.t:l a nd o. di.s :cee:<n·\.1 fo r the stated obje:c:tj -.,rE:s of the CIP may 

n :.su l t from t he :focw:; by i r.1po:rtcrs on poor qnali ty goo:l.s purchased deliberat ely 

at hiGh pric es ; on non-coods purchased at high pr ices ; on di.version of goods to 

m. if,hbol-:L l~S e:oLJJ!.tr i es for the <.;zchange of i wports ir1to b ard currencies; al!lL on 

a.il the c, t.hcr f;C: hC£tlCS ubidJ clir~ret;a:ccl t h e gooJs thc·Jil8clvcs in favor of c ash 

t :cans:Co;Tr:r.-t t ions . 

2 . v/b :..: n certa in m~re:1nnts are suc c r2ssful i n accw r,n l.:tting pr:i.vate <.: <-~sh ta lanc~:s 

mj ned out of th<.:: CI:P, :Y·c: :::enLFt:::nt and envy may affect other nterchants -vrho have 

been de~Jinc only with the co8js and who handl e t he Goods to make n loca J.-currency 

p:cofi t. The c: ush-·transformalioc m.r::rcLa nt b ccor:les a mode .l. fo:c others \·Tho detect 

-,dthi:! thems elve s a silllila r motiv a tion. 

3. Th e cash-·tro.nsfo:n,!E\t ion Jaot. j ve ir-; ::;trong nnd mer chants may be desperate 

to a c h i e·v-e the i r aim. In nddi tioDJ l arse ::::u,ns of lllOf1C,Y may ~e covered by imp01·t 

lic enses is sued to these mercl1ants . I n such cir~umsto.nces , it is not surpris inG 

i f an e sc~alatLJg scr·ies of d e·v- elopmC:nt s oc-eurs in vrhich one desperate act succeecb 

another: to sce:nr·e an lruport l icense , tbc m<;r chant may bribe & GVN officia l; 

to scc'lJ.Ye a l o.rge m<ne;in of c as:.~. tr ansfonnation the merchant may fe e l i mpelled 

to u s c p atentl y illega.l methode: c...s oppo;:;:~d t.o l cc;a l methods; to achi eve his end 

quickly the merchant may deal 1ri t h pnr t ic;·cll a rly disreputnble suppliers vlho are 

vlillinc; to t a l;-.e r:i.sk.s an<'l p erform 2.cts vThich J eg i tiJr13.tc mcrch0.nts in good stand·· 

ing v10u ld not be will1 ng to u nc1ertah:: . Each of t he series of desperate acts may 

cost the importer a fee \·Tr"ich, i n t ur·r", raay r equire him to mine an increasing 

p erc e ntage out of the i mport e:redi t for h:L msC:: lf. The larger conseqt:.e nc c r.; , there·· 

fore' of periiiittins the exploita tion of the c:r:e is a growing particlpat i on for 

merchants , eovc::cnment offici als, sui_:Jpliers , and middlemen i n acts of corruption. 
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perhaps, also other knowledgeable circles in Vietnam, can be projected:

1. A cynicism and a disregard for the stated objectives of the CIP may

result from the focus by importers on poor quality goods purchased deliberately

at high prices; on non-goods purchased at high prices; on diversion of goods to

neighboring countries for the exchange of imports into hard currencies; and on

all the other schemes which disregard the goods themselves in favor of cash

transformations.

2. When certain merchants are successful in accumulating private cash balances

mined out of the CIP, resentment and envy may affect other merchants who have

been dealing only with the goods and who handle the goods to make a local-currency

profit. The cash-transformation merchant becomes a model for others who detect

within themselves a similar motivation.

The cash-transforriation motive is strong and merchants may be desperate3.

to achieve their aim. In addition, large suns of money may be covered by import

licenses issued to these merchants. In such circumstances, it is not surprising

if an escalating series of developments occurs in which one desperate act succeeds

another: to secure an import license, the merchant may bribe a GVN official;

to secure a large margin of cash transformation the merchant may feel impelled

to use patently illegal methods as opposed to legal methods; to achieve his end

quickly the merchant may deal with particularly disreputable suppliers who are

willing to take risks and perform acts which legitimate merchants in good stand-

ing would not be willing to undertake. Each of the series of desperate acts may

cost the importer a fee which, in turn, may require him to mine an increasing

percentage out of the import credit for himself. The larger consequences, there-

fore, of permitting the exploitation of the CTP is a growing participation for

merchants, government officials, suppliers, and middlemen in acts of corruption.
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l~. Hi thin t he supp1yinc; corrGnunl.ty , a cyni ciLm :.: nd o. l <;.ck of trust iE the 

ob jccti ves of the Pro3r mn d evel op lThen exporters p cre:iev c tl!e l o1·1 quality of 

r;ood s suppli ed ·; the high prices beine clla:cc;cd ; tbc patte rn by \Thich importers 

choose th~ suppli er~ . Suppliers quickly lenr n thu. t if they are to participate 

in CIP bu::; i ne ss they muc t do v1hat the ::.. .. porter der(t·:mds fr urn them. 

5. Partic'J.L trly di sreputQble, desperate , and amor a l s uppli ers a re attl· acted 

to the rrogram. Front ffi'2n \·rho o.re not U. ~3 . citiz e n ;~ , and thos e vtbo are j ude;e::mcnt -

proof may be u sed as AID suppliers of rc.:conl. It is no accident that the Gubbay 1 s 

an~ N~varro 1 s in the CIP ma i ntain no recidence in the U. S. and are not U. S. 

ci tiz uw ; t ha t 'I'h.omu.s Edisor1 HiggiE[; and Stuhr Kennedy are mental CHs es and 

judgement-proof a s \'Tell, and thcti_, the Hoy Gree ne 1 s h ave crimina l :teeonls. It is 

not Burprising in thi s conte)~t tha t even t he l a r ger pl'armuceutical houses 'Hh:ich 

u nti l r ecently were selling to Vietnam v cre coerced into r eb ut:ing in one form or 

nnothcr l arge sums to i mporters as the price for Sl:CurinG business. 

A pr ogram vulnerabJ.e to exploitat ion for the realization by private individu2ls 

of private goals incons istent vlith AID's public goals unden1ine:s t1·ust in Lhe 

" 
progr t:iill in Vietnam and b:'..·ecds cynici~m anu nd.stY.ust in the supplying comr,h.mity 

in the U.S. 

C(:t tnin nbuses conc<.::rn only AID in the sense that they do not promote the 

transfor~ati on of dollar imi'o~t credits into cash balances . Foremo s t in this 

regard is the problem of ineligible items and the cluster of problems concernin[; 

bal<wcc of payme nts considera tions associated with AID-financed CIP sales. 

If an irnpo~ter legitimately procures goods for l.ocal resale in orde r to 

accumu l a te a local~cm·rcncy pr-ofit, it is of littl0. concern to h:l.m \Jheth e r the 
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4. Within the supplying community, a cynicism and a lack of trust in the

objectives of the Program develop when exporters percieve the low quality of

goods supplied; the high prices being charged; the pattern by which importers

choose the suppliers. Suppliers quickly learn that if they are to participate

in CIP business they must do what the porter demands from them.

5. Particularly disreputable, desperate, and amoral suppliers are attracted

to the Program. Front men who are not U.S. citizens, and those who are judgement-

proof may be used as AID suppliers of record. It is no accident that the Gubbay's

and Navarro's in the CIP maintain no residence in the U.S. and are not U.S.

citizens; that Thomas Edison Higgins and Stuhr Kennedy are mental cases and

judgement-proof as well, and that the Roy Greene's have criminal records. It is

not surprising in this context that even the larger pharmaceutical houses which

until recently were selling to Vietnan were coerced into rebating in one form or

another large sums to importers as the price for securing business.

A program vulnerable to exploitation for the realization by private individuals

of private goals inconsistent with AID's public goals undermines trust in the

program in Vietnam and breeds cynicism and mistrust in the supplying community

in the U.S.

IX. Public Abuses of the Program

Certain abuses concern only AID in the sense that they do not promote the

transformation of dollar import credits into cash balances. Foremost in this

regard is the problem of ineligible items and the cluster of problems concerning

balance of payments considerations associated with AID-financed CIP sales.

A. The Problem of Ineligible Items

If an importer legitimately procures goods for local resale in order to

accumulate a local-currency profit, it is of little concern to him whether the
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item \vk t. ch he handles do es or do eG not, ho111 a public rclCJtions point of vi e w, 

cml.> arr ass Al D Hi th th e Congr e ss or '"i t h th e 1\.mr.:: ric a n pre s s. A legi t:imatc 

L:;:)o r r.er Huuld~ ordin cn.·ily , a s bc L\;cc n ind u~~ td.a l ba) 1 bear ings and po1·nogr<1phic 

L:a terL1l c m·c only \·lhicb of th e t:Ho itemG \vOl! ld yi e lc1 fo1· him a large r pr ofit 

in r c tu,~n fo r th e s an:c e x p c::. ndit" u :c c: of fund s . Ac: tin r, on ly as n bu s ines sm::tn~ he 

\-JOuld b e unc:onc E.T ncd with the U.S. 1no r a l o1: l-"1hlic n. l a t:i.on s na ture of a 

partL:: ul G ! ~ it e m. Bu ts of cou.r ::;c , it tnok c s a g1 c at J c a l of difference to AilJ 

Until f a irly i:' C: c.en t ly a1.1 co:':"'mo d i ty c od e: numbcr·il l t~; to ok p1 ace Hi thin tlt e 

' 
cont ext of AID 1 s fo"!..lr--digi t: cmn~1I ::..di t y c o t.lc. Tb.::s e codes ar c of cour sc:, "genus" 

I 
I 

cocks at! c. t:: :1d c~: c.ny one four-di git r,u:rbe:c h. •.LL1 d : ·~c d s of p :::t:: U.culd ·J:· it ems ' may Rppea1.·. 
! . 

AlO h a.s :r:c:c e nU.y shifte d to Dc pn :· t mc nt 0 r' Cc .:r,rt··e:::·ce Sche dul e. l3 numbers; t:l!cr.·e is 

no'.-! so:n(" cffo ::.~t to supiJlem <..: nt Sch .::: ~""lul t: B codes \\d. th f:evcral ad eli. tioPs.l dit;i ts 

in o:•:(1e,:;: to 1ri.ng cl(nvn the rcl[ttionsh::.p bct\'JI; (~n ~tunb l:: r and :i.t e rn to a ratio 
"' 

vlhich, n s clo s e-: us po s sible, app:J:c)ach c::s one to one. 

Id0:a1J y ~ if one nu.nbc r tna tcb e d one p1·oJuct ( i n the sen se that e:~;c:c)r number 

reprcGcnt e d a par ticula r set of sp ecific a tJ.ons a~d if any in th~ set of speci-

fic a tion s \4e "!..·e ch ,::. ngcd in 2.rty -vw y the :i.cle ntif:y inc; I<U.1tbcr \·/ould also be chant;ed), 

AID could id E: nt:Lfy p:;:T.ci s ely any item \Jhi.ch it fina nces . H:lth such a system 

of contra l s > the legion of co:J1i1todi. ty s na lys ts aP.d commodity che:cket s could be 

cut back. The license-: r evic.v1 t.::sk CO'Jlcl b e easily automated. A computer 

pr-o gramme r could ccrt<J.inly put the 50,000 odd i terns \vbich AID is prepa red to· 

financ e all on one tape. The material or• tap2. vJl)Uld be divided into sevc1·al 

cl <:~ ssifications. Tl:e import license .:•pplication would b e fed into the comput e r 
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item which he handles does or does not, from a public relations point of view,

embarrass AID with the Congress or with the American press. A legitimate

importer would, ordinarily, as between industrial ball bearings and pornographic

material care only which of the two items would yield for him a larger profit

in return for the same expenditure of funds. Acting only as a businessman, he

would be unconcerned with the U.S. moral or public relations nature of a

particular item. But, of course, it makes a great deal of difference to AID

whether the importer chooses to procure pornographic material or industrial

ball bearings.

Until fairly recently all commodity code numbering took place within the

context of AID's four+digit commodity code. These codes are of course, "genus"

codes and under any one four-digit number hundreds of particular items may appear.

AJD has recently shifted to Department of Commerce Schedule B numbers; there is

now some effort to supplement Schedule B codes with several additional digits

in order to bring down the relationship between number and item to a ratio

which, as close as possible, approaches one to one.

Ideally, if one number matched one product (in the sense that every number

represented a particular set of specifications and if any in the set of speci-

fications were changed in any way the identifying number would also be changed),

AID could identify procisely any item which it finances. With such a system

of controls, the legion of commodity analysts and commodity checkers could be

cut back. The license review task could be easily automated. A computer

programmer could certainly put the 50,000 odd items which AID is prepared to

finance all on one tape. The material on tape would be divided into several

classifications The import license application would be fed into the computer

LIMITED OFFICIAL USE
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and if th e :i.t e<n l>y numb e r fell \-.Jithin c.:.>tegory uf E:ligi.i.,l(: items, th e 

machine \·JOu ld so indi c a t e (with, for. exmnple , a r;recn l ight m-::aning "finance "); 

if the it:cra f e ll ,,,i.thin t he cate gory of inc li~ :Lb le it elll6 a r ed light me aning 

" no finD.l•cing" might go on ; in a thi:cd c a t er,ory \.Yo tdd l1e: items , desir;nated 

by nuu·l~ cr, Hldch 1\lD \W'...!.ld fin;mce only -...;:i.tl·t:i.rt ce:ctain limits ( e .g., at a 

c e rt:c:d n p :ci.ce or Ol1ly in a certa in q-:.ta-n.f·it:y .) 

The i. deol on e-to-one r~tio b e tween nwnbcr and se t of specifica tion s of 

cou:.: se cxit;L:s in tlw fo ·1:m of the Fcde ~:· a l S tocl~ Numbering System. Thi s 

su [;ges tion fen· a s!d.ft to the F(:d e raJ S~:oc:k Nttn!bcl· ing Sy s tem has b ee n 

consi cl e n : d on severa l occ::ts:i.on s d ~n:i.ng the 1-• a [; t 1:\vo y ears . The Systcw 

\JD.s not ado:pt e d bcc.:,us c the A~cncy did n o t in f.:,c:t. \vish to a dopt a control 

device 'tJ i~:b S'Jch foLrJ:d. d a~) l e possib ili.ti<:~ ~:; . Th e ~li ift t: oHnrJ cxpo.ndcd 

Sche du le B n <..::r.bc::-ing p :-o ~)Ctbly c:mE::cgccl f :- c• .u t \e: F~) N s 'Jggcs tion s . But until 

AID ad.:>pts onE.··tc ··onE: nurr.bc riEg and get s a \,'C.Y f.::om [; E: nt1S codes , :l:t will contint!C 

to ~:un on an unnecessa:d.ly laq~e risk th at: ine , igible it E:::ms slip throu gh 
" 

the bm:E:au c.Ta.ti c f:Ll t c r. 

B. B ~, :L, ,. tr c of l' n."· ., r- n{·~ I oc·c; r- o::: 
-~:--..:::_· : _____ : ___ ~~:...::..::~ -·~..::... . .::~. 

\-/hen i n:port c::;:-E.:dits <n: e trc:tn ~ formec1 into c ;-; d~ b::-~ances in favor of private 

in1portc:r.s a U.S. b!3. lance··of~p;::~ymcn ts lN;s occu:;~ s . To the e xtent that cash 

trans f orma tions are ip sigr!ific ant amounts t ek i ng place~ large balance - of-

paymc:n ts lo sses a :-:e also taking ploce. The comrr,e rcial abt.•:e of the program 

by p~ivat e i mp orters dovetails in t o a publ.i c abuse of the p~qgram in the 
\ 

balance-of-payments area . 

In addition to the pl-iva t e abuse o:!: the program Hh:i.ch r esult s in balance-

of-p oymcnt:s lo sses , the GV1.'l' it se l:l: takes its cut on all AID s hipm·':'lts in 

\ 
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and if the item by number fell within category of eligible items, the

machine would so indicate (with, for example, a green light meaning "finance");

if the item fell within the category of ineligible items a red light meaning

"no financing" might go on; in a third category would be items, designated

by number, which AID would finance only within certain limits (e.g., at a

certain price or only in a certain quantity.)

The ideal one-to-one ratio between number and set of specifications of

course exists in the form of the Federal Stock Numbering System. This

suggestion for a shift to the Federal Stock Numbering System has been

considered on several occasions during the past two years. The System

was not adopted because the Agency did not in fact. wish to adopt a control

device with such formidable possibilities. The shift toward expanded

Schedule B numbering probably emerged from the FSN suggestions. But until

AID adopts one-to-one numbering and gets away from genus codes, it will continue

to run on an unnecessarily large risk that ine'igible items slip through

the bureaucratic filter.

B. Balance of Payments Losses

When import credits are transformed into cash balances in favor of private

importers a U.S. balance-ofopayments loss OCCURS. To the extent that cash

transformations are in significant amounts taking place, large balance of--

payments losses are also taking place. The commercial abuse of the program

by private importers dovetails into a public abuse of the program in the

balance-of-payments area.

In addition to the private abuse of the program which results in balance-

of payments losses, the GVN itself takes its cut on all AID shipments in
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much the same form th .:=d: the private import .:.~ r take::> his cut. It is not 

generally apprecii.tted that po1·t and unloadinG chm:-g(!S in Vietncutl a-::e at 

presen t: cnr!ong the hi ghes t in the \wrld. Each ship Hhich arrives at SaJ. ~:,on 

must p ay port charge s (harbor due s , dockage ~ v1ha .rfage, pilotage fee, etc.), 

and, it is the c m~ricr \<ilto must secure th e stevc~doring \-;i th re s pect to all 

liner ship·~!ents. It is also the line r· c.::l :r- ri cr \·7ho mu s t po.y the barge o\vnc·.r 

if Ote goods ore load ed or stored. All of th0se activitie s must be paid 

for in doll m~s . It is probably a con s ervative estiut:ltc to conc lud e that 
r 

tweh·e to fift een perc ent of tlte l:i.ne:r u,riff 1·nte to Vi ctnClm consis ts 'Of 

thes e' port ch<n:ges p :iyublc in dollars. In the pa s t t\vc lvc mont l1 s it is 

likely that on~r 5 million tons of ca:rljo \·Jere discharge d :i.n Vietnam. 

1-'luch of this c srgo \•laS shippe:d by li11o· vc E:se ls. It \,lould not be difficult 

. to a:r.:-:-ive at an avere.r;e freight rat<?: f o:- th e li.ne r portio~;. of these shipme nts 

and to take an average 14 pe rcent of tltat figure to determine the cash 

rcven• .. H: takf:n in by the GVN from po1·t ot 1~: ntt:i..ons. To a sul1stantial extent 

this c a~~h t:;: a nsfor:no. tion a'Lld flo\V into the public t:?:e: as ui:y of dollars 

consi s ts of a public transform~tion of hiD dollar import credits into cash 

balan ces. Even Hith !:espcct to cb&:•:tt~ !.' shipFtE: I~ ts i.n \vhich the consj_gnee 

must arrange for discharr;e, there is in th e form of port charges a substantial 

ca sh transformation. Assuminr; for purpos es of simplicity an averace $5 p e r ton 

cash t ransformation (probably on t he low side)~ it \Vould follow that for th e 

5 milU.on tor~s , a $25 million dollm: annuc-.1 public cash transformation of 

import crcdi.ts (AID and non-AID) hns been taking place a nd with it a 

cornensurate u.s. balance --of-payments-loss connected \vith import activit:lc ::.~ 

in Vietnam. 
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much the same form that the private importer takes his cut. It is not

generally appreciated that port and unloading charges in Vietnaa are at

present among the highest in the world. Each ship which arrives at Saigon

must pay port charges (harbor dues, dockage, whatfage, pilotage fee, etc.),

and, it is the carrier who must secure the stevedoring with respect to all

liner shipments. It is also the liuer carrier who must pay the barge owner

if the goods are loaded or stored. All of these activities must be paid

for in dollars. It: is probably a conservative estimate to conclude that

twelve to fifteen percent of the liner tariff rate to Vietnam consists of

these port charges payable in dollars. In the past twelve months it is

likely that over 5 million tons of cargo were discharged in Vietnam.

Much of this cargo was shipped by liner vessels. It would not be difficult

to arrive at an average freight rate for the liner portion of these shipments

and to take an average 14 percent of that figure to determine the cash

revenue taken in by the GVN from port operations. To a substantial extent

this cash transformation and flow into the public treasury of dollars

consists of a public transformation of AID dollar import credits into cash

balances. Even with respect to charter shipments in which the consignee

must arrange for discharge, there is in the form of port charges a substantial

cash transformation. Assuming for purposes of simplicity an average $5 per ton

cash transformation (probably on the low side); it would follow that for the

5 million tons, a $25 million dollar annual public cash transformation of

import credits (AID and non-AID) has been taking place and with it a

comensurate U.S. balance-of-payments-loss connected with import activities

in Vietnam.
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r ,. 

The an a lysis in this p3pc r h;_OJ_s proce ed e d fr om <:~ n exmn ina tion of th .::: 

motiva tion of the i mpor ter. It has indicateJ in some detail how the 

vulne rability of the Regul~tionlfi nD ncing sy ste m p e rmits th e importer 

to achi(~V2 tlis c a s h tran s fo rrr,.J tion ob j c ctiYc. Th e l~e: gul<tt:i. on 1 syf: tem re~; iirds 

11 rtOl.mGl ch a nne ls of private: t:r~i d C 11 a s the oute:ono::, t coulrol mechanism. But 

vlhc.c c the irnporter 1 s ntotiv a t:i.on is :L ne:on a i~t(~nt vd_t:h the b.:tsic economic maxim, 

the ma:c"V. f: t:pl.rtce contJ:ol mech a nism doc ::: not uvrk. 

Irt the: follo~ving pm:agr ephs of this s c~ ction pr opo s al" Y:ill be outU;n(:d 

for controll:i.ng each of th e ma jor ::>te:p s i n the tyJ.; :i.c-.al AID-financed CIP 

sale to V:i.ctnarn. A1D deals \·;ith commod:J.ty supplic:rs "Y7ho Qj: e strangers to 

the l\.[_enc:y cJ,o s cn 1--y en: irr.p o1: te::: \vlw h ;o-. s an eeon~md. c t!lOU.v <=rtion contrary 

to th:.:t t of AID. As a f:Lt·st C'.I1d ma jor ~ ~ U.:p it i s nc:~ c c s s o.ry to ilflpose firm 

and ~ ; r_; l f -- op e :r 01 tin g con t1·o 1 s on t ·n. is ~; tr. anger, the: commodity supp 1 i.er, \olh ich 

in .su:re the~ non· · va~:ticip a t:i.on in AID·-· fina necJ sales of obviously di s·reputable, 
'\ 

mareina l, o r pliant supplier s wllJ.ing to p e rfo r m the cash transformation task 

o:! bd1alf of the i n•yn)r ter. In Paragraph A of this section a svccifj_c proposal 

to accompli s h this obj ec tive will be outlined. 

The cml'ITnodity supplier receive s his ATD funds from c.nother stranger, 

the U.S. bade. All AID substontive contTol s are plnced in the nalTOitl letter-

of-cre~it fun~el. AID has p a cked into the letter-of-credit payment device 

its cntire system of documentary controls. These controls are inadequate, 

as the discus s ion above couce1·ning the ba. nl~ payme nt sy s te:m has inc1icated, · 

because lhe: banks do not ad(!quate ly ID l)nitm~ AID docume:nts and because the 

banb; m~y havC! dual loyal ti(:s \vi th a pctr amount loyalty to the let ter-of ~· ~n:di t 
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A System of Effective Controls: Alternatives to Regulation 1 FinancingX.

The analysis in this paper has proceeded from an examination of the

motivation of the importer. It has indicated in some detail how the

vulnerability of the Regulationlfinancing system permits the importer

to achieve his cash transformation objective. The Regulation 1 system regards

"normal channels of private trade" as the outermost control mechanism. But

where the importer's notivation is inconsistent with the basic economic maxim,

the marketplace control mechanism does not work.

In the following paragraphs of this section proposals will be outlined

for controlling each of the major steps in the typical AID-financed CIP

sale to Vietnam. AID deals with commodity suppliers who are strangers to

the Agency chosen by an importer who has an economic motivation contrary

to that of AID. As a first and major step it is necessary to impose firm

and self-operating controls on this stranger, the commodity supplier, which

insure the noneparticipation in AID-financed sales of obviously disreputable,

marginal, or pliant suppliers willing to perform the cash transformation task

on behalf of the importer. In Paragraph A of this section a specific proposal

to accomplish this objective will be outlined.

The commodity supplier receives his AID funds from another stranger,

the U.S. bank. All AID substantive controls are placed in the narrow letter-

of-credit funnel. AID has packed into the letterrof-credit payment device

its entire system of documentary controls. These controls are inadequate,

as the discussion above concerning the bank payment system has indicated,

because the banks do not adequately monitor AID documents and because the

banks may have dual loyalties with a paramount loyalty to the letter-of-credit
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b cncf ici.:_n:y rathc1.· than to AID. In Para.~raph 13 of this se c tion a suggestion 

i s set fo ·r t:h th a t AID t ak8 away the pc1 ymcnt fu nc tion frorn stnmgcrs .9nd 

h andle it directl.y. 

Payment h a s k:nn made to stro.nt;er s by strc:nge rs on tl1 e b3sis of bills 

of l ad i nr; :i.sG u E: d by st:r l:lnzc; r[;. The Ltll of l adi n ~ , a s d es cribed above , 

h as served as cvt<lcncc of th e sh ipnt~nt to Vie -Lw-tm of spec ific govds in 

sped.f:i.c q uan tity oJ.· we ight. In rara ljr ::l ph C bclo~v a p l·oposal i.s set forth 

tl1 et"i: tl1e hmctio;1 o f C<-DT i.age, to the e xt ent po s 1>:i.hlc, be t aken av7ay fJ:om 

str2ngers nnd should be perform2d by AID dir e ctly. 

There e~e thre o major propos a ls for cl1ange s . Each of the se propo sa ls 

\·JOuld t r·.:a1sfo:cm a function \.Jllich is now per f ormr.d by strangers Ly making it 

an A~J)··c:on t:r ollerJ o-;:· an AID pcrfu>· mc:c.l f unction. The co!alao tlity supplier mu st 

be co nt~colh~,.:l cffe:c t~_vely by All); ths p syz:wnt function must be p e rforw0 d by 

AID; .9nd tl1c c a:r:::-ying functio n mus t be p c~:fo;:mc:d by AID. Only by techni qu es 

which take th e st:rangers o-:.tt of the AID P '1yrocnt ancJ p rocureme nt proces s e s 
~ 

will AID be able to assure that goods of q un lity at r eason abl e export price s 

are l~ipped to and received in all c ases in Vietn nm . 

There c. ~· c other p e:r iph e: r <-Jl c ont1.o l d~..;vice s \·Jhich c an b e suggested and 

developed. Substantive limit a tions of v nr iou s typ e s couJd theor e tically b e 

ac.lu c d to exis ting l e tter-of -- credit provi~; i.ons £tnc.1 to th e su-ppl' ie r'n .· Ccr·tificate . 

Gre<1ter survE:illance of thi s , th at , and th e othcct.· thing could be unde rtake n. 

But as long as AID continues it s b]ind f ai th inn m~rkct placc procesn . by . ~hich 

strangers d ea l with strangers and collect AID funds f or tl1 c ir a c tivity comme r cial 

abu ses in the: prog:":"am will continue; public abus es of tlH· program will t a ke 

pl ace ; and clisE:nchantment and cyn i ci sm both i.n Vie:t:n a m and the U.S. vJi.ll be 

associated \vi th the CIP. 
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beneficiary rather than to AID. In Paragraph B of this section a suggestion

is set forth that AID take away the payment function from strangers and

handle it directly.

Payment has been made to strangers by strangers on the basis of bills

of lading issued by strangers. The bill of lading, as described above,

has served as evidence of the shipment to Vietnam of specific goods in

specific quantity or weight. In Paragraph C below a proposal is set forth

that the function of carriage, to the extent possible, be taken away from

strangers and should be performed by AID directly.

There are three major proposals for changes. Each of these proposals

would transform a function which is now performed by strangers by making it

an ATD-controlled or an AID performed function. The commodity supplier must

be controlled effectively by AID; the payment function must be performed by

AID; and the carrying function must be performed by AID. Only by techniques

which take the strangers out of the AID payment and procurement processes

will AID be able to assure that goods of quality at reasonable export prices

are shipped to and received in all cases in Vietnam.

There are other peripheral control devices which can be suggested and

developed. Substantive limitations of various types could theoretically be

added to existing letter-of.credit provisions and to the Supplier's Certificate.

Greater surveillance of this, that, and the other thing could be undertaken.

But as long as AID continues its blind faith in a marketplace process by which

strangers deal with strangers and collect AID funds for their activity commercial

abuses in the program will continue; public abuses of the program will take

place; and disenchantment and cynicism both in Vietnam and the U.S. will be

associated with the CIP.
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As a pr e-condition for ~ u p p lying good s unde r AID fin onci ng each s upplier 

Hould b e requi :-:ed to f:i.le \vi.tlt AID a bond d ·.cctfted by AID a nd is s ued by a 

surety company. Th:i.s bond -v10uld s t a te that th e suppli e r a gree s with AID 

tha t if AID detcr m:i.1ws and so no tifies th e s uppli e r tlw t in connection wit·h 

his pa.:c ticip at :i.on in un AID·· financ c d sa l e to Vietn<.~J il ev id e nce exi s t s th a t he 

has viola t e d one of a s t~ ted number o f spe cif i c rule s , AID will draw do wn th e 

amount o f th e bond in d.n a moun t \vhicb con·,pen s at c;s AID entir e ly for the parU.c ul c.n· 

regul ator}' viol <1ti on by th e supplier . A supi1l:i..er \·Jho di sagr e es with AID on th e 

fact s o :;: di s:,:~.g r ce s with re s p ect to the lega l c onclu s ion th a t h e ha s bre ach e d 

an uude~ t &ki .n g in hi s bo~d may procEed at l aw d.gain s t the Un i ted St a tes t n 

recove r , if h e:: c <J n, tlh:~ amount of tLe AID dr m,7doHn on the bond. This bondin g 

proposa.l shift s the pena l t:y p:covision onto the othe r foot: whereas at pre sent 

" 
the suppU. e r rece :i.v es AI D f u nds :i.n _return for p:;-: orni ses and AID mu s t catch 

the s up pl i ~r in orde = to make itse lf whole , under the new proposa l> AID fir s t 

drm-1s d :_n,m t 1
·1e s up p l ic:. r 1 s fund s and th e sup pli e r mus t catch AID, if he can, 

to rr1ake hims e lf whol e , 

Jud gement··p·.roof and non·-commercinl suppli'e rs v-Jill not participate in 

the CIP prog1·am simply be cau s e th e y can not be bonded. Fe\v surety companies 

will is sue a bond for $100,000 or mo :cc to a mental cas e , to a new company 

with no e xport history, to a crimina l, or to a company making a sleazy product. 

Furth ermor e, if a bond is eve r drawn down by AID, it will be drawn down only onc e : 
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A. Control Over Commodity Suppliers: A Proposal for the Bonding of
Commodity Suppliers.

1. The Proposal

As a pre-condition for supplying goods under AID financing each supplier

would be required to file with AID a bond drafted by AID and issued by a

surety company. This bond would state that the supplier agrees with AID

that if AID determines and so notifies the supplier that in connection with

his participation in an AID-financed sale to Vietnam evidence exists that he

has violated one of a stated number of specific rules, AID will draw down the

amount of the bond in an amount which compensates AID entirely for the particular

regulatory violation by the supplier. A supplier who disagrees with AID on the

facts OZ disagrees with respect to the legal conclusion that he has breached

an undertaking in his bond may proceed at law against the United States to

recover, if he can, the amount of the AID drawdown on the bond. This bonding

proposal shifts the penalty provision onto the other foot: whereas at present

the supplier receives AID funds in return for promises and AID must catch

the supplier in order to make itself whole, under the new proposal, AID first

draws down the supplier's funds and the supplier must catch AID, if he can,

to make himself whole.

2. Benefits to AID If the Proposal Is Adopted

Judgement-proof and non-commercial suppliers will not participate in

the CIP program simply because they can not be bonded. Few surety companies

will issue a bond for $100,000 or more to a mental case, to a new company

with no export history, to a criminal, or to a company making a sleazy product.

Furthermore, if a bond is ever drawn down by AID, it will be drawn down only once:
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if a surety company mu s t pay out on a bond> it uill never c!g~lin issue 

a bond to the same sup:) licr. Tlli.s i s a \:c ll··knuml f e:ature of t:he sure ty 

business . In a cl<Htion, a supp lier ) Hho is owm: e of th e po\-:eriul hold 

vlh ich AID under this prop osa l \d. ll h ave over hi s ac t i vj ties, will h ardly 

be willing to plc~y the iw.p or t er ' s ca sh~· tl·ansforn!::Jtiol1 game if the c ash 

transformetion \·lhich the i mp ort el· way aclli eve xvill corclE~ out of the supplic~ r' s 

hid e . In effect, there fore, the Hilli.ngncs s of suppliers to cooperate with 

i mporters in the multifar ious c: ash~transforJ11:JtimJ schemes will di sapp ear: 

t he risks unclcr tl1 e bonding sys t c:m are shnp ly too gr eat for the supplie r. 

Mo:~·eov(: r ~ if a cmnme:rc:i. a l abuse docs tdce place , AID can immediately tnake 

itse lf \vho l e at the expcuse of the supplier ra the r than at the expense of 

th~ public t:re .r\ stn:y of Vietnam. 

Re gu lation lfc,rmt~ l atio ns c o ~' cel.· n i.tJ t; "prices gener ally chnrged" or 

"pn~vai ling export: tna.rk r:: t prices" c a nr.o t b e cr ;,1nked into a bonding con~ 

trol mechartis:n. A supplier mus t be h e ld wi th respect to the requirem-::~nts 

fo:r which h e is bo:-tdcd to speS).fic ru }(~ S and any ambiguities in those rules 

will be intepreted a gainst AID. The rules to which the bonds are keyed 

mu s t state, for ex ample, _ that the supp lier h as not ch arged ''more than 

the maxi:>:~u1.1 price stated by AID in Circttlar Announcement X;" or, th e 

supplier ha s not ch r1.rgcd "more than $68 per ton;" or; the supplier has 

not charge d "more than the price which Lc has ch c:n~ge: d any other buyer 

within or outside the U. S. for the identica l commodit y vli.thin the past 

three months." Of cours e , this specificity requir es clos e AID attention 

to commodity prices. It may be n e cess 2r y to fix by way of ceiling prices 

the price for major AID-fina nc e d it ems moving to Vietnam. Such price 
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if a surety company must pay out on a bond, it will never again issue

a bond to the same supplier. This is a well-known feature of the surety

business. In addition, a supplier, who is aware of the powerful hold

which AID under this proposal will have over his activities, will hardly

be willing to play the importer's cash-transformstion gaine if the cash

transformation which the importer may achieve will come out of the supplier's

hide. In effect, therefore, the willingness of suppliers to cooperate with

importers in the multifarious cash-transformation schemes will disappear:

the risks under the bonding system are simply too great for the supplier.

Moreover, if a commercial abuse docs take place, AID can immediately make

itself whole at the expense of the supplier rather than at the expense of

the public treasury of Vietnam.

3. A Bonding System Will Only Work If It Is Keyed to Specific Rules

Regulation 1 formulations concerning "prices generally charged" or

"prevailing export market prices" cannot be cranked into a bonding con-

trol mechanism. A supplier must be held with respect to the requirements

for which he is bonded to specific rules and any ambiguities in those rules

will be intepreted against AID. The rules to which the bonds are keyed

must state, for example, that the supplier has not charged "more than

the maximum price stated by AID in Circular Announcement X;" or, the

supplier has not charged "more than $68 per ton;" or, the supplier has

not charged "more than the price which he has charged any other buyer

within or outside the U. S. for the identical commodity within the past

three months." of course, this specificity requires close AID attention

to commodity prices. It may be necessary to fix by way of ceiling prices

the price for major AID-financed items moving to Vietnam. Such price
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limit ~ ti on s mu s t be cl ear, cert ain , and not r eadiJ.y sub j ect to di spute . 

AID could cert a i nly say :i.n an OS13 annou nc ement th a t "until further no tice 

stee l secondaries in thc;rc j cc t, waster, or ~astc-wnstcr categori es wil l 

be fin anc~d at no 1n~ ic e \vhich e:».: cceds X doll rn: p 0r to n ." Th i s is the 

kind of spe cificity to \vhich the bond :l. nt: rcqtdxc:ment cou ld be geared. 

Tte bond wou ld als o p ermit an Aill drm-](10\vn in th G eve nt a kickback 

were made to th e impor tc~; in the event source/ori gin rules were violnted , 

goods sbort~ shipp c-d , or the \·lrong good s shipp ::~ d; ·or if the ·goods ttirncd out to be 

of a pa: t ~cular l y poo~ qua lity, or in poor condition, or complet e ly 

non··ef ficuc :i.o;..ls . 

' · 

StJpplicrs vJill not like th e propos.:d . . Hhy should they? All suppliers 

wl1o until now have ~ ecn pl ay i ng th0 im~ortc~ 's game w~ll scream. Argu -

ments ¥Ji ll be !JUt fon,1a:cd th a t such v p:roposa l vi olates fr eedom of th e 

ma::ketplac:e. Perhaps it docs . Some supplier s \·7ho arc not bondable \vi ll 

scream with particular v ehemence . 
~ 

A=gument s wi ll be put fo rwa rd that 

t he bondi ng proposa l strongly discrimin a tes agains t small businesses. 

This may be tr~ c> b~t probab ly i s not . The U. S. Treasury has a large 

r.umbe:r of bonding r equi:r e111ents \·Jhich a.:ce i mp osed on l arge and SlO~tll 

bu sinesses in da zz ling variety. If small bu s ines ses arc, contrary to 

~xpectaticn, in some way discriminated 2gainst, efforts should be mad e 

to mitigate this consequence; but the bas ic propos a l should not be rejected 

simply bec~use the very types of peO})l e AID w:i.sltcs to exc lude h.·om the 

progrRm, the judgement-proof, th e overly pliant and the incompetents, are 

in fact excluded. 

The:re can be no doubt that under this propo sal Regulation 1 mu~t go, 

No bond can be geared to the sweeping genera li za tions in the present 

Regulation. In place of the detergent l anguage of the regulation hard 
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limitations must be clear, certain, and not readily subject to disputc.

AID could certainly say in an OSB announcement that "until further notice

steel secondaries in the reject, waster, or waste-waster categories will

be financed at no price which exceeds X dollar per ton." This is the

kind of specificity to which the bonding requirement could be geared.

The bond would also permit an AJD drawdown in the event a kickback

were made to the importer; in the event source/origin rules were violated,

goods short-shipped, or the wrong goods shipped; or if the goods turned out to be

of a particularly poor quality, or in poor condition, or completely

non-efficacious.

4. Problems Associated with the Bonding Proposal

Suppliers will not like the proposal. Why should they? All suppliers

who until now have been playing the importer's game will scream. Argu-

ments will be put forward that such a proposal violates freedom of the

marketplace. Perhaps it does. Some suppliers who are not bondable will

scream with particular vehemence. Arguments will be put forward that

the bonding proposal strongly discriminates against small businesses.

This may be true, but probably is not. The U. S. Treasury has a large

number of bonding requirements which are imposed on large and small

businesses in dazzling variety. If small businesses are, contrary to

expectation, in some way discriminated against, efforts should be made

to mitigate this consequence; but the basic proposal should not be rejected

simply because the very types of people AID wishes to exclude from the

program, the judgement-proof, the overly pliant and the incompetents, are

in fact excluded.

There can be no doubt that under this proposal Regulation 1 must go.

No bond can be geared to the sweeping generalizations in the present

Regulation. In place of the detergent language of the regulation hard
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specific criteria must be set n s the st.::nclard~; to which the f;tlpplicr will 

be hcl'd. The Suprd.ier'[; C ert ificate~ mtt~;t go. In lieu thereof the ho11d ing 

form will be submitted, L•ilbcr on n tr<Jn s ncl: iotJ-:b y -tr i:lr·,~; nctior, bo!,;i.:; or on n 

on u- c hot filing b<1 ..:d s sim:!. lnr to the pt·ocedurc vlhic ll U.S. Customs U!i t ~ s 

on it n ~~ ort trans actions into th e U.:d.ted State~;. 

It is likely t:ha.t if AID i n s J.s ts up on bondin g for U. S. supp lien;, 

it will be able to pe rsu a d e the GVN reci.pl~oc a lly to bond imp ort· e r s . The 

GVN could itself i ssue the bonds to import ers. Importer s could be h e ld 

to requir ements -vll'tich Dre <1llalogou s to th e requlrcnc nt s to which suppliers 

arc h e ld. 1 f for any reaf:on an i ntpor Ler succ eeds in ach icving a ca s h 

transformation, his bond would be drawn dO\vn by tbe GV N; such a drm·1d0\m 

:t 
would itself repre se nt a determination of further ineligibilit~ to parti-

' I 

cipate in the ClP. But only if AID insi s ts upon bonds for U. S. suppli e rs, 
. i . . 

will the GVN even consider bonding importers. With dual bondin g at both 

ends of the transaction, it would indeed be diffi.cult to achieve ccmmo. ~.:ci.nl 

abuse s of the program. 

B. AID P<1)~1C: ~t- Prl1._~_9R31: Th e Vietnam Bureau Shou.l~ It s_~~f Di.rcctlz 
Pay SuppJ_k ~. 

The strange r s who pay out AID funds to th e other stranger s who 

supply the goods should be taken out of the pictur e . The irr e vocable 

lett er -of-cr edit system which pr evails now on CIP shipments shot1ld be 

abolished. It i~ absurd to have an irrevocable undertaking to pay out 

funds when program objectives indicat e it is not in the intere s t of the 

pro gram to make the payment. It i s absurd to finance pl!armaccutical~ after 
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specific criteria must be set as the standards to which the supplier will

be held. The Supplier's Certificate must go. In lieu thereof the bonding

form will be submitted, either on a transaction-by-transaction basis or on a

one-shot filing basis similar to the procedure which U. S. Customs uses

on import transactions into the United States.

It is likely that if AID insists upon bonding for U. S. suppliers,

it will be able to persuade the GVN reciprocally to bond importers. The

GVN could itself issue the bonds to importers. Importers could be held

to requirements which are aualogous to the requirements to which suppliers

are held. If for any reason an importer succeeds in achieving a cash

transformation, his bond would be drawn down by the GVN; such a drawdown

would itself represent a determination of further ineligibility to parti-

cipate in the CIP. But only if AID insists upon bonds for U. S. suppliers,

will the GVN even consider bonding importers. With dual bonding at both

ends of the transaction, it would indeed be difficult to achieve commercial

abuses of the program.

B. AID Payment Proposal: The Vietnam Bureau Should Itself Directly
Pay Suppliers.

The strangers who pay out AID funds to the other strangers who

supply the goods should be taken out of the picture. The irrevocable

letter-of-credit system which prevails now on CIP shipments should be

abolished. It is absurd to have an irrevocable undertaking to pay out

funds when program objectives indicate it is not in the interest of the

program to make the payment. It is absurd to finance pharmaceuticals after
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AID lt a s de cid e d 1t do e s not wish to fin ance ph a~mac 0uti c al s . It is ab s urd 

to fina nce sh:i.pmcnt s f ·rom Ged e on Richt er, Archifar, and Ch emo··Pha rm aft e r 

the s e suppli ers h ave b een su s pend ed. It is ab s urd to coll ect promises 

on /~ID for ins , yet to permi t th e bc.Jnl;:: s to p Dy out f..ID funds ivi tho1..:t monitoring 

eve n the prop2J: execution of the p:r:- Ohlis c:s . 
1. Tlt c:_!'-E9J! ~-~<;2:_ 

AID should its e lf i s sue puy:11~ nt in ~_ ; U7 <l c tion ;-; to coJmnodity supplier s . 

Unde r the s e pa)'ll."!E:nt. inst)~u•~ ti.ons , AID \vl ll mD.k e p8yme nt :i.n return for the 

subJ ! l~ _ s s ion hy the commod i ty supplie1· of /',H>··rcquii:· en docume nts including 

the bonding document. Unlike i r r cvo c nbl ~ lette rs of credit, payment 

instructions can be c ancelle:d a t a ny thnc fm~ \·:h a tevcr n~ason. If AID 

makes the payment, it can ins ist th a t all pr omi s e s to AID on all AID forms 

be properly ex ecuted. If AID h a s any coll.at c r a l evide nce (or sus pic:i.on) 

of fraud, it c r,n wi t bho ld payment. Nos t iruport c:ntly, hO'ivcver, p<1y me n t 

by AID will avoid th e dual~loyalty probl em . AID will not issue loans to 

connr,odity suv plieJ:s secured by AID payment instructions. If AID kuo\.Js 

thnt a ship is not in port~ it ~ill not acc ept an on-board bill of lading 

ostensibly i s sued to the sh i pper by the c a r r ier. 

The banks wi 11 not lib~ the 1n·opos a l. vlhy should they? The banks 

h[-tVC been abusins the businc~ ss ,,·hich AID h n. s beE: n giving them and have 

been making money in the proces s . At lea s t sor:1e of the banks believe 

that it is they \vho provide for e i gn assi s t aacc" and not AID. Commodity 

su ppliers \vi 11 also scream if the ~elf-operating and c hihby' let tcr-of-. 

crc~dit sys!::(~m is chcmged into a p?.y ment~instruction sy~t cm. Once a supplier 
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AID has decided it does not wish to finance pharmaceuticals, It is absurd

to finance shipments from Gedeon Richter, Archifar, and Chemo-Pharm after

these suppliers have been suspended. It is absurd to collect promises

on AID forms, yet to permit the banks to pay out AID funds without monitoring

even the proper execution of the promises.
1. The Proposal

AID should itself issue payment instructions to commodity suppliers.

Under these payment instructions, AID will make payment in return for the

submission by the commodity supplier of AID-required documents including

the bonding document. Unlike irrevocable letters of credit, payment

instructions can be cancelled at any time for whatever reason. If AID

makes the payment, it can insist that all promises to AID on all AID forms

be properly executed. If AID has any collateral evidence (or suspicion)

of fraud, it can withhold payment. Most importantly, however, payment

by AID will avoid the dual-loyalty problem. AID will not issue loans to

commodity suppliers secured by AID payment instructions. If AID knows

that a ship is not in port, it will not accept an on-board bill of lading

ostensibly issued to the shipper by the carrier.

Problems Associated with the Proposal2.

The banks will not like the proposal. Why should they? The banks

have been abusing the business which AID has been giving them and have

been making money in the process. At least some of the banks believe

that it is they who provide foreign assistance and not AID. Commodity

suppliers will also scream if the self-operating and clubby letter-of-

credit system is changed into a payment-instruction system. Once a supplier
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ha s a l e tter -o f - credit , h e s its in the drivers's sc Ht. Nothine t h a t AID 

or th e bc:mk can do Hill aff ect bis prospect for r ece iving payment. All 

he n C>e d do i s submit th e ri eht. do c:umc· nt s ancl not ev e n suspension/d e b ~n· ;. 

me nt Ly AID c an ge t to him. Direct payment by AID und e r payment in s truc ·· 

tions \vill eliminate a ll po s siLi lit y of sucll manlpulati:::m by suppUPrs. 

The admi n i s tea tive burd e n of m<:king di rcc L paymcn t should be nwnagcab l e . 

AI D personne l wi~l closely e xamine docume nt s initi a lly at the s tage of 

paymen t , but payment under payment in s truct. ions Hill in 110 vlay l (·~::;e n 

AID' s r ight to dr m-1 do•vn a su pplic ;:·'s bond af t er a substantive irregul ar ity 

is di scovere d up o n post audit. Dire ct AID paymen t i s especially _f easib l e 

if Regulation 1 is dro pp ed and . a l'ond i ng sys t e m geared to s pecific rules 

is instituted. 

The rol e playe d by th e oc ean carrier in a CIP transaction has been 

consid e red at length i.n this p ~per . The cri. tical moment \·Jhich determines 

whether a supplier "Ylill succ eed \·l ith a commercial abuse of the pro gram 

occuJ. s \vhen he s ecures the bill o f l adin g ; that is the major document he 

need s to secure payment. It shoul.d be AID , and not strangers to AID 

cho s en by the com:.no<lity supplier, \·7hich examine s the goods as they go ov e r 

the rail. It is ' AID which should tran s port the goods at cost to Vietnam 

and not the private carriers op e r a ting at inflat e d freight rates. AID 

should make certain that goods reac h Vietnam and tltat if goods do not 

arrive in the proper amount and in the prop e r condition, prompt and prop ar 

compensation is ma de by the v es s e l' s op era tor. 
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has a letter-of-credit, he sits in the drivers's seat. Nothing that AID

or the bank can do will affect his prospect for receiving payment. A11

he need do is submit the right documents and not even suspension/debar.

ment by AID can get to him. Direct payment by AID under payment instruc-

tions will eliminate all possibility of such manipulation by suppliers.

The administrative burden of making direct payment should be manageable.

AID personnel will closely examine documents initially at the stage of

payment, but payment under payment instructions will in no way lessen

AID's right to draw down a supplier's bond after a substantive irregularity

is discovered upon post audit. Direct AID payment is especially feasible

if Regulation 1 is dropped and a bonding system geared to specific rules

is instituted.

C. The Carriage Proposal: To the Extent Possible AID Should Itself

Carry Goods Which It Finances,

The role played by the ocean carrier in a CIP transaction has been

considered at length in this paper. The critical moment which determines

whether a supplier will succeed with a commercial abuse of the program

occurs when he secures the bill of lading; that is the major document he

needs to secure payment. It should be AID, and not strangers to AID

chosen by the commodity supplier, which examines the goods as they go over

the rail. It is AID which should transport the goods at cost to Vietnam

and not the private carriers operating at inflated freight rates. AID

should make certain that goods reach Vietnam and that if goods do not

arrive in the proper amount and in the proper condition, prompt and proper

compensation is made by the vessel's operator.
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AID s hould time ·-cb .sr tc r lJ.S.-fl.::q:; ve sse ls, if such arc available; 

if su ch are not available , AID should secure time -charte red fotcign-flag 

ship ping , perh ap :; u nder PD-3 1 p :1 ym c~ nt arr anr;ements , to carry CIP caq;o es 

to Vi etnam . Time ~ch nrtcriug v~s se l ~ wi ll p ermit AID to carry goods to 

Vietnam at co s t. Time -chartering v essels will permit AID to issue the bills 

of lading ; It will be AID \vhich ,,Jill look at the goods as the goods move 

ovc:~r ship's H•l L If AID tj_r;(::··chm: te:rs vessels, a bill of lading Hhich a 

supplier submi u: , o. s a document n ;quired for payt;lent Hi 11 have specific, 

m8asurablc, a nd v a lid meauirg . AID will be a l1le to tru s t a bill of lading 

issued by a vess 2l which it controls. AID will be assured that if the 
I ' :I 

supplier loads darna8c d goods, no clea n bill of l ading wi ll be issu~d; if 

the S-:.Ipf•lier lo c.: J s a le sser amount o :>..· a lc sse:z weight than that ~'hich he 

claims, AID :i. s assu~.:· cd t hat the ship op.:;rntor \vill not accept a letter of 

indcrnity in r e turn for i ssuin g a clc an-on~board bill of lading; if AID con-

"' trols the ves s e l, thct·e ~:hould be a complete rlla tching between Run 13 pay-

n~ent a2d ton~ag;e amounts, c:md t onr.,::~ge a:c:r1.val statistics in Vietnam. If 

AID controls the v essel, the las t stronger in the sale transactiori would 

be e:lirninated: AID \-;i ll itse lf rnake the paym<:.nt and itself control the 

carrier; and AID would plac e subs tantive and effective controls over the 

commodity supplier -chosen by t:he imp or tc~ r. 

Neither corr~"~nodity supplie:cs nor shipping companies \-Jill like the p~:o-

posal. Why should they? Such a plan does not promote their interests. 
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1. The Proposal.

AID should time-charter U.S.-flag vessels, if such are available;

if such are not available, AID should secure time-chartered foreign-flag

shipping, perhaps under PD-31 payment arrangements, to carry CIP cargoes

to Vietnam. Time-chertering vessels will permit AID to carry goods to

Victnam at cost. Time-chartering vessels will permit AID to issue the bills

of lading. It will be AID which will look at the goods as the goods move

over ship's rail. If AID time-charters vessels, a bill of lading which a

supplier submits, as a document required for payment will have specific,

measurable, and valid meaning. AID will be able to trust a bill of lading

issued by a vessel which it controls. AID will be assured that if the

supplier loads damaged goods, no clean bill of lading will be issued; if

the supplier loads a lesser amount or a lesser weight than that which he

claims, AID is assured that the ship operator will not accept a letter of

indemity in return for issuing a cleaneoneboard bill of lading; if AID con-

trols the vessel, there should be a complete matching between Run 13 pay--

ment and tonnage amounts, and tomage arrival statistics in Vietnam. If

AID controls the vessel, the last stranger in the sale transaction would

be climinated: AID will itself make the payment and itself control the

carrier; and AID would place substantive and effective controls over the

commodity supplier chosen by the importer.

2. Problems with the Proposal.

Neither commodity suppliers nor shipping companies will like the pro-

posal. Why should they? Such a plan does not promote their interests.
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AlD <lid, at one time, time -·cha rter two ve sse ls for six tilon th s ; this \va s 

to b e th e beginning of an AID charter e d fl ee t for Vietn am . For rea s ons 

\JhcJlly unrel a t e d to the me rit of the lJlOpo sal, th e \·1hite Hou s e intervene d 

and dC:iil::tnded that the timc: chart er fot· th (~Se t\·10 ships be tran s ferred to 

1·1S TS . It i s unfor tunate t k : t tlte effor· t Ha s thus abort e d. Th e idea, hm,7 •• 

cver 1 is sound and sltould be pur s ue d once again. On ou e voyage to Vietnam 

\-:hich AID controlled by time··ch<n · t c r on the S. S. Ar.1e ric an Falccn~ Resom:ces 

Trauspo1·tatio::1 Division ec~timates that a ne t -::: Dvin g in fn~ lr;ht of $L~OO,OOO 

WDS ac~hieved . Thi s und ert c-1ldng Dchieved a s ub .=;tant::i.al saving on freight, 

an i t;!po:!.·tant ~ but sti 11 rather pE'~I·i. phc :;~al objective com1)~1red with the 

otltE::J.: majo!.· go.::ls which should pr·operly conc ern AID in an AID-financed sale 

to Vietnam. 

The e.n.J.lysis v.'hich t h :i.s pap e r ha s mFHk points to reform in three major 

arcus : in the control of the supplic~; in the elimination for the CIP 

of the l e ti.:cr of cor.nm:i.t:ment/ lette·r of credit pay1n.ent procedure through the 

facilities of U.S. bunks; a.nd the suhsU.tution for. private ocean cnrricrs 

of AID time··char t ered vessels. vJithout s uch fund ~.mental changes in the 

mech::mic~ of the CIP, j_t is difficult to see ho'iv a really tightly··controlled 

prog:ram insured agv. inst abus e s c cm be run. Small modifications in existing 

proc e dures .. such as the addition of further I!lanpmver to perform surveillance 

acti.vities - will not accomplish this objective. 

It is, of course, possible to sugEest a lar g<! number of subs tan ti ve 

change s ap ort from the three basic p1·opo sa 1 [;; these propo~; al s vli 11 have 

some , but not an ove rriding imp a ct on th e mechanics of the CIP end wil.l not, 

of themselves, adequ Cl. tcly protect the program from abuses. 
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AID did, at one time, time-charter two vessels for six months; this was

to be the beginning of an AID chartered fleet for Vietnam. For reasons

wholly unrelated to the merit of the proposal, the White House intervened

and demanded that the time charter for these two ships be transferred to

MSTS. It is unfortunate that the effort was thus aborted. The idea, how-

ever, is sound and should be pursued once again. On one voyage to Vietnam

which AID controlled by time-charter on the S.S. American Falcon, Resources

Transportation Division estimates that a net saving in freight of $400,000

was achieved. This undertaking achieved a substantial saving on freight,

an important, but still rather peripheral objective compared with the

other major goals which should properly concern AID in an AID-financed sale

to Vietnam.

Other Proposals for Major Changes in the Control Mechanism for CIPD.
Sales.

The analysis which this paper has made points to reform in three major

areas: in the control of the supplier; in the elimination for the CIP

of the letter of commitment:/letter of credit payment procedure through the

facilities of U.S. banks; and the substitution for private ocean carriers

of AID time-chartered vessels. Without such fundemental changes in the

mechanics of the CIP, it is difficult to see how a really tightly-controlled

program insured against abuses can be run. Small modifications in existing

procedures .. such as the addition of further manpower to perform surveillance

activities - will not accomplish this objective.

It is, of course, possible to suggest a large number of substantive

changes apart from the three basic proposals; these proposals will have

some, but not an overriding impact on the mechanics of the CIP and will not,

of themselves, adequately protect the program from abuses.

LIMITED OFFICIAL USE



"·· 

- 59 .. 

Numbering System should be adopted to control the ine ligibility problem. 

With it s adoption, it woul d be consirl6~ably more dif f icult for suppliers 

to ship, sny, poo:c qu a lity mill:-: \vhilc. charging pr i ce s for t op qualit:y 

milk. Post audit: vmulcl be simpler and surveillance of import license 

applic 2t ion <; \Wulcl tc: wade ea s i er, 

A supp lier might be pai~ against 

shipment documr:nts undc~ J:' hi s letter of C'L't•dit 75/o of th e purchase price. 

Upo~1 ar:d.v nl in V:i.etnam~ the goods \·:'ou lu b.-:: inspected for conformity vJith 

' 
the cont:cac t an(l for vropc:c '"e icht and null tber . A document would be issued 

:j 
document the supp licr· by tl~e insp ection D.gency in Vietnam. Vith thi s 

. . 
cou ld collec t f~o~ the U. S. b guk tb e ba lance of his purchase price. 

Instead of pl acing certain supplic:z s on pr ior review for all transactions 

in which th~y participate, AID might , a s a matter of policy, &utomaticaJ.ly 

review in advance al.l sales in exces s of a fixed sum, perhaps $100,000 •. · It 

i s such sales {th e: lal"g<:: ones)Hhich en:.:tb l e the t:nJ.nsforma!:ion of sizable ir.n)cc t 

credits into sizable private ca sh balances. 
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Listing of Other Proposals of a Minor Nature.

1. Adoption of the Federal Stock Numbering System: The Federal Stock

Numbering System should be adopted to control the ineligibility problem.

With its adoption, it would be considerably more difficult for suppliers

to ship, say, poor quality milk while charging prices for top quality

milk. Post audit would be simpler and surveillance of import license

applications would be made easier.

2. Partial Pre-Payment for Suppliers: A supplier might be paid against

shipment documents under his letter of credit 75% of the purchase price.

Upon arrival in Vietnam, the goods would be inspected for conformity with

the contract and for proper weight and number. A document would be issued

by the inspection agency in Victnam, With this document the supplier

could collect from the U. S. bank the balance of his purchase price.

3. Further AID action could be taken to eliminate foreign suppliers

from ATD financed shipments of U.Ssource goods.

4. AID could stop financing port charges in Vietnam as component elements

of freight rates.

5. AID might itself hixe inspectors to inspect goods furnished by commodity

suppliers under AID financing.

6. Prior review of large transactions,

Instead of placing certain suppliers on prior review for all transactions

in which they participate, AID might, as a matter of policy, automatically

review in advance all sales in excess of a fixed sun, perhaps $100,000. It

is such sales (the large ones)which enable the transformation of sizable import

credits into sizable private cash balances.
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7. AIJ~-~~ ~-(3-~!.._-~or _Vi c t ~~~1_~ s s l!~-~p-~ c if ~~ .. J?Ei<:_~- Hwita t i o~_i..:_~--~hc 

Even without a bond i ng system, AID mi gLt de termine not to finan ce 

steel secondari es (a nd oth er commodity categori e s) beyond ccrtnin fixed 

price l evels, Any_thing thot ge ts thls Agency ah'<tY fr·om the vague pric.:c 

rules in Regul a tion 1 is bene ficial. 

XI. Coucl.u s ions. 

The motivations whi.ch control the conduct of the importer in Vietnam 

are not consistent with AID's a spirati.ons and expec t a tions for the CIP. 

AID's free marke tplac e J>Sycholo gy a s th e ba sis for financing goods leaves 

the CIP vulnerable to abuse by the i mporter >Jlw scE:ks to transfonn AID 

credits jnto privat e ca sh b<llances. Regulation 1, \vhich expresses f;tith 

in private channels of trade and a procedur e which consists · of payment to 

strangers against promises, do e s not adequately safeguard AID. AID should 

eliminate from partic:ip C! tion in the Cll' suppliers who arc not bondable; 

it should eliminate U.S. banks as paym2nt agents for AID; and, to the 
" 

extent possible, it should eliminate the ocean carriers ~1o arc strangers 

to AID. AID should demand> under penalty of forfeiture of bond, that 

suppliers adhere scrupulously to specific substantive limitations. AID 

should Lake on the payment function directly under payment-instructions 

procedLJrcs, and AID should carry its own goods to Vietnam on time-chartered 

vcss(::ls. Although ' other substantive propos~ls can be suggested, none are 

fundamental in the same sense as the three major prciposals. 

If the CIP structure is in danger of colle1pse because of abuses 

associated with the progr.:nn, T.cp .:~i.r s should begin in the foundation of 

the structure and not in the a ttic. 
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7. AID might for Vietnam issue specific price limitations in the

form of a periodic price bulletin.

Even without a bonding system, AID might determine not to finance

steel secondaries (and other commodity categories) beyond certain fixed

price levels. Anything that gets this Agency away from the vague price

rules in Regulation 1 is beneficial.

XI. Conclusions.

The motivations which control the conduct of the importer in Vietnam

are not consistent with AID's aspirations and expectations for the CIP.

AID's free marketplace psychology as the basis for financing goods leaves

the CIP vulnerable to a buse by the importer who seeks to transform AID

credits into private cash balances. Regulation 1, which expresses faith

in private channels of trade and a procedure which consists of payment to

strangers against promises, does not adequately safeguard AID. AID should

eliminate from participation in the CIP suppliers who are not bondable;

it should eliminate U.S. banks as payment agents for AID; and, to the

extent possible, it should eliminate the ocean carriers who are strangers

to AID. AID should demand, under penalty of forfeiture of bond, that

suppliers adhere scrupulously to specific substantive limitations. AID

should take on the payment function directly under payment-instructions

procedures, and AID should carry its own goods to Vietnam on time-chartered

vessels. Although other substantive proposals can be suggested, none are

fundamental in the same sense as the three major proposals.

If the CIP structure is in danger of collapse because of abuses

associated with the program, repairs should begin in the foundation of

the structure and not in the attic.
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