BY LEWIS M, MILFORD

Jhen the TS, Department of
Deferse began spriaying Viet-
manese {orests with Apent
Orange in 1962, it had con-
ducted no tests [or impacts on human
health, and it took no precautions (o limit
exposire of pround troops, Army manuals
denentba] Agen Orange. a combination of
Pwa chenicals -

TAST containing dinxin,
and 24D as Urelatively non-toxic (o man
toanimals ’

As apraying increased during the war's
peak vears, 1967 and 196K, reports of birth
defeets and miscarriapes among Vieln:-
mese villagens bepan (0 surfuce. At the
sune time, Government stwrbies showed
hat the 20,57 . Ageny Orange ciused
deaths wad <tilthirths amang laboratory ani-
male Late in 1969 the White Flouse
boowed f0 pulhie pressure and osdered the
Deferse Depariment (o phase out the use
of Agent Orange m Vietam, The Penta.
pottabeyed, but siressed that no damage o
human beinge had been demonstrated.
Bow Chemical Company, a principal
manufacturer of Agent Orange, echoed the
refean

The issur wis deft morelative eleurity
antil 1979 when Vietnam veterans in their
Bate twentics wnd e thirties began (o
complinn of wr wsusaal array of health
prehtems: <kin g ahoy, [atipone, numbnessin
therr dingees and toes - and cancer, 'l'lu_-y
Bl children with serious birth defects, and
manv oveterans' wives cuffercd miscas-
fivpes. The problems were remarknhiy
sasilar 1o heafth problems reported by
workers whe had heen expored 1o dioxin in
idduntrisl accidents.,

Veterans by the fnndreds filed clnims
for compensation with the Veterans Ad-
mimistration (VA), charping that their
problems were cased by Agent Orange x-
pasure during anditary service. But the VA
denied the claims —-moaore than five
thousand af them hy this vear.

For three years, the VA's position has
reanained sinple and wninformed: There is
no sientific evidence 1o show that Apent
Orange couses lonp-term health problems,
Veterans who complain that the VA policy

Lawae Mo Milfourd iy g fawyer w1 the N
goaal Veterans Law Center at American
Uraversity in Washington, D.C. The Center
fus represented Viewmam veterans und ver
crans expored o rodation by phe aimo.
sapheric testing pragram,
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—Supreme Court, 1911

ignores a masaive amount of scientific data
to the conlgary frequently have net ligle
maore than cold stares, Some veterans,
when they chose to argue. have heen
quickly shuflled el 1o VA psychiatrist,

in June, Conpress took an importand
step toamprove VA medical treatment for
velerans exposed (o Agent Orange: Both
the Senate and the House passed similar
bills that would give these veterans priority
madical care ol the VA (inds their bealth
problems are related o Agent Oranpe.
And that i the eadeh: The veterins will pot
hospttal care ondy i the VA Jecides there is
“eredible medical evidence” linking health

E IS NOT
Gl BENEF

problems 1o Agent Orangee 5enator Al
Ceanston, the Califarnia Do 14l w .-
sponsored the Senate bill, made 11 lear by
believes such evidence eas |

I some compromuse Prosoed Beeeme
law, the VA for the Tira hie sogn! 1
forced 1o decide which heatil Prahlen:
may e caused by ARSI Ol ey Ay by
OUS CONCCrn S Thatk e Vou m dete o1
legaslative ellors to compeaaaie verera
by holding firm (o 18 Garg-eng Pt
(Even il the VA does vpen 1y hee gy
doors to veteruns with Apent oy bangye proh
fems, there is 5ame guuedion converee the
guatity of medical care verons wili e
ceive. Many veterans compla noth o the v 3
has no adea what 1w do wih ihe RTITIREIEN
medical problems they have

Veterons frustrated v e sgiiloga o
the VA have alreasdy Barned 1y the vonie
fordelp. Burthe courts are wntormiy (o
tnt 1o seeond-goess Defonse Tyepare o
il decisions And swben e
by doosie the VoA they disaooer e ©oan
gress has passed a b wbh scevengs che e
fromy suing that agency And ws vererane
findd themselves stuck onseley al tres

Historically, couris huve boen boaton
o intervene i legal disputes Betwes -
diers and the ailitaey, Tlos bl o
aial approach, which views 1
Hntonomons \{.'IQII'IL‘IH i"‘ e sy
firmventrenched asestiv s 101 whenth
Supreme Court prononseed The covre
are notthe only imstromentatine -
ment. They cannot commm o reval o
the Army.”

The military's cvalted aorre ahu e s
fuw hay heen eroded s s
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(o press therr claras m cdin o
the courty are st extremely reinctant ton
valve themselves in sciwons ovhiasy man
tees. This precariousbilinee Petween el
i court oversight and mulitao antonons
has upped siose often i favor of the nuhe
Ly, Although the Lite Justicr Wilhanm ¢
Douglis wrote in a mililiny case severad
vearsaga that Uthe Pentagon oo notvet sovs
;:rcigtl." mest Vietnan setenans and thon
families who have sued the Governmen:
over Agpent Ouange probabiy feel

utherwise.

N lhuuy_hl the stlnation weunid
chanpe i 1046, when the Foederal
'I.U:IQ('I:HHI‘\ At was passed, Hhan
L alloweed crtizens Loae the Fod-
eral Governmuent for most personal mponies
cunsed by the Federal Govennonent or s
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agents. The law wits passed (o eliminate the
need for private bills to compensate injured
persons; i recopnized the madern right 1o
judicial remedy Tornjuries by the Federal
Government, (Before the Lvw's engetment,
no citizen could sue the Government fur
damages.)

However. the courts chose to exclude
members of the armed forees from cov-
erage by the 1946 law. This broad military
exception was estabiished by the Supreme
Court in 1950, whea it decided Feres v,
United States. In"the Feres” detiston, thy
court said the Federal Tort Claims Aet did
not give military personnel the right to sue”
the Government for admitiedly negligent.
acts which occurred on active duty. Folfow-
ing what has become known as the Feres
doctrine, the couris for thirty yvears have de-
med veterans access 10 the judicial system,

The principal reasoning behind the Feres
soctrine is that Congress could not have in-
wended the couns t review the propricty of
aubhtary orders that tesulbt tn injuries 1o sol-
Jiers. As one court stated, the “'seeurity and
awmman defense of the country would
Auickly disintegrate under such meddling, ™
{uscrpline would be impaired by subjecting
miditaey orders to court review, the reason-
g eoes. [ makes o difference whether
the orders result in the mfliction of negli-
seatarintentional harm, or direetly violate
aservice member’s constitutionat rights,

The disciphine rationtle is puzzling even
i superticiad jevel, beeause prisoners in
Federal penttentiaries have a right 1o sue
the Gowernment under the sione Liw which
sedvrans are excluded from using. Qb
vigusly, more than the simple need 10 main.
e diseipline justifies mitirary imminity..

The question of whether commeon Ynse
-1 basie fiirpess supports the Ferey immn-
mty doctrine bas rarely been the subject of
erious Judheowl debate. 1o the Tast three
fecades, ourts have dismmssed the coms
shaints of many gricvously wronged vet-
vans and theic famthes with Littde more
than unthinking reliitnes on the Feres case,
Congress has never seen fit even o debate
‘he merits of legistating o change in this in-
serpretation of the law,

Asaresult, Vietaum veterans have vir.
saally e right 1o sue the Government for
cealth care or compensation related to
Sepent Orange exposare, even if they can
crove that therr headth problems have been

aused by the herbiowle. They are not even
allowed to puesise thew cases i court to the
soint where they have an opportunity to
crove that the Governnteot comminted any

The war goes on: Next to the Stars and Stripes, an Agent Orange flag.

RICHARD LODGE
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wroagful act when it sprayed the herbicide
in Victnam.,

A ruling in a recent suit brought by vel-
erans against the manufacturers of Agent
Orapge illustrates how the Government
avoids responsibility for its actions,

In that suit, filed in a Federal court in
New York in 1979, veterans and their fami-
ties alleged that the chemical manufacturers
of Agent Orange, including Dow and Mon-
santo, knew before the Government
hought and used the herbicide that it posed
health problems. Censequently, the plain-
tiffs arpue, the companies are now responsi-
ble for hezith problems caused by Apgent
Qrange cxposure. : ‘

The chemical companies.not only deated
the charges but in turn sued, the Govern;
thent, alieging that the Goverpment rmis-
uSed the_herbicide, by spraying-it. on-sal-
_diers; did not warn soldiers.of heaith risks,

and did nothing to minimize their ¢Xpo3ILC.,
The companies also contended they were
nod liable hecuuse they simply made the
herhicide according to Government con-
tract specifications._[n effect, the compa-
nies said the Government was partly, if not

‘solely, to blame for any” Agént’ Orange
health problems. " ==r=—mem et
" The Government countered that the
Feres doctrine barred the chemical compa-
nics from (rying o establish any Govern-
ment responsibility for military actions in-
volving the usc of Agent Orange. The New
York court apreed with the Government
and, in a recent decision, dismissed the
Ciovernment from the lawsuit,

The court reached this conclusion
through a rather circuitous lepal route.
First, the court decided that because of the
Feres doctrine. veterans could not sue the
Government directly for problems refated
to Agent OQrange. Hlaving arrived al this de-
cision, the court ruled that the chemical
companics could notstepin and do what the
veterans could not—sue the Government.

n a disturhing cxtension of the Feres
| rule, the court not only refused to ad-
§ dress the merits of the veterans’
¢ claims, bul also barred suits by vet-
erans’ wives and their children for theirown
health problems. Because the Government
could not be held responsible for veterans’
injuries, the Government could not be held
responsible for any results that fowed {rom
ithem, Speaking of the bar to children's
claims for birth defects, the court said: “To
hold otherwise mipht open the door for pov-
ernmental liability to countless generations
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A recent
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contract
to hide
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of military
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of claimants having ever-diminishing
genetic relationships to the person actually
injured.”

This ruling, if {ollowed by other courts,
means that current and future generations
of children whose birth defects may be
caused by Agent Orange will have no rem-
edy against the Government. They will re-
cetve no compensation for their injuries.
Even if the VA were to change its policy
and compensate veterans for Agent Orange
problems, their children and wives would
be unaffected.

The court’s ruling also suggests another
extension of military immunity that raises
serious questions about the relationship of
war_contriactors to the Government and
their legal responsibility to the public. The
court stated that the broad blankcLofmili-
tary imunity that protects the_Govern-
‘mént against Agent Orange liability. might

_alsoextend tothe hEfbicide manufactyurers.
T Put simply ;A Government contractor is
not responsible for mistakes for which the
Government itself cannot be held responsi-
ble. Because the Government is protected
by the Feres doctrine, Dow and other
chemical manufacturers may escape all
liability by proving that they merely fol-
lowed the Government's specifications to
produce the herbicide and only did what the
Government told them to do—a ¢ontract-
law version of the Nuremberg defense.

The chemical companies would then en-
joy the legal immunity of 2 public body. As
the Government immunity doctrine derives
from the feudal era when *‘the king could do
no wrong," these corporations which pro-
duced chemieal weapons of war would en-
joy regal protection from legal process. In

the next few months, the court will decide
whelher to accept the compinies’ contract
defense and dismiss the veterans” lawsuit,
Accepting this defense would have re-
percussions in fuiure cases hrought by pere
sons harmed by toxic agents, Dow’s chief
lawyer was reported recently to have said

that the contract defense could have wide’

impact on loxic substance compensution
cases when manuf{acturers defend their ac-
tions on the ground that they complied with
cxisting Government standards,

Beyond these issues and the immediate
necds of Victaam veterans and their fion-
lies, the Ferer immunity doctrine also will
keep the truth about Agent Orange from
the public. We may never know what Duow
and the Governmient knew about the health
dangers of Ageni Orange before it wis
used, why the Government continued 1o
use the herbicide until more than e¢nough
evidence was available to suggest ity
dangers, and why soldiers were never
warned of possible health effeets,

s a sad irony, courts that have
dismissed veterans' claims
have at the same time invited

ministration for health care and compensa:
tion. In fact, one of the stated reasonsiin
Feres for barring veterans from the courts is
that the VA is available to help them, But
once al the VA, veterans (ace another lepal
obstacle that parallels the Feres doctrine.
The VA by law is the only major Federul
agency whose decisions cunnot be revieswed
in court. The law was passed more than filly
years aga out of a paternalistic nution that
hecause the agency had the special exper-
tise and compassion to treat veterians, court
review was Unnecessiry.

The dangers that inevitably result from
this absence of outside accountability are
nowhere more evident thatin the VA's pui-
icies on Agent Orange. The agency argues
that there is not enough evidence to justify
compensating veterans for Agent Orange
exposure, even though the Envimnmgn_ml
Protection Agency considers the herbicide
hazardous enough to justify an emergency
ban on most domestic uses—Killing vegeia-
tion along highways, for instance. (Dow is
challenging that ban in court.) The VA can,
legally, maintain its position without coun
review. No court can review the VA's
equally ungenerous position that it will not
compensate veterans for pussible genetic
damage, even if veterans could prove such
damage was relfated to Agent Orange expo-

& them (o go to the Veterans Ade




aes Andiislikely that veterans would not

able to sue the VA if it decides 1o deny
iwm priority freatment mandated by Con-
-2ss tself.

The legal tangle fucing veterans also in-
ades i law that makes it a criminal viola-
@ los a lawyer to wccepl a fee of more
4 $10 for representing a veteran's dis-
ity claim. This statutory relic was passed
ter the Civil War 1o prevent lawyers from

reying on vererans who received war

-nchis, So even if immunity doetrines did
~t keep a veteran out of court, the $10
mitation is instrance that arbitrary agency
tons will not be challenged.,

The necd for outside review of military
ens s greater now than ever hefore.

risns heve encounitred many of the
me problems s workers in modern indus-
ul workplaces, The military arsenal in-
udes not only guns and bulleis but toxjc
wemmicals, nuclear weaponry, radiation.
aitting radar, and other dangerous and
itonunally tethal products of our advaaced
chaology. Some eritivs argue that the mil-
ary experiments with new technology to
s later usefulness in the corporate see-
<. Military personnel were ordered to wit-
ess above-ground nuclear tests in the
5l as part of a massive human experi-
«atation program 1o study, among other

nes, whether persons could handle the:

ress of high-level radiation exposure.

Those velerans who were cxposed to ra-
tion share a fate sinular to Agent Orange
tims. They share a history of involuntary
i ummnformed cxposure 1o dangerous
~awtitnees, a pattern of Government indif-
rence, deception in the face of their com-
ants. and, linally, a rude awakening 1o
v realtzation that they have no right 1o sue
< Government for their health problems.
S Vietnam veterans exposed (o Agent
~unpe, they are victims of the sacred mili-
iy immunity and the laws that protect the
A from their complnts.

I, somie time in the future, a court deci-
moan Apent Orange 13 reported in the
casas i loss for veterans, it will not mean
Al Agent Orange did not injure them or
at the Government and the chemical
anpanics did nothing wrong. Instead, vet-
ans might lose because of u complicated
‘b of legal doctrines that will prevent
-m from ever having their complaints
ard by the courts. This tailure to address
terans’ churges about Agent Orange also
cans that the public will be denied the
cts about one-of the most controversial is-
esin the continuing legacy of Vietnam, B
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Orange Journalism

It all started last March, when New York
Times science reporter Richard Scvero
wrote an exclusive article on a Congres-
sional subcommittee’s draft report that
sharply criticized the Government's
stand on Agent Orange. Severo was no
newcomer to his subject; two years ear-
lier he had written a series on Agent
Qrange which forced the first serious
Government attention to the problem.

This time around. reaction came
from another guarnier: Severo soon re-
ceived 2 call from Reed Irvine, editor of
the AIM Repart, which is published by
Accuracy in Media, Inc., a self-styled
watchdog group cstablished, according
to lrvine, “to combut media inaccuracy
and distortion.” What AIM actually
does is ferrct out what it perceives as
left-wing '‘bias” in the nation's
newsrooms; much of its funding re-
portedly comes from the Mellon family,
aleading ange! of the Right.

frvine told Scvero. that he had re-
ceived “complaints” about the article,
but when Severo asked who had com-
plained, Irvine refused to say, insisting
that he'had a right to protect his sources,
Severo countered by saying that he had a
right to confront his accusers, and he
refused to fet Irvine interrogate him.

Within a few days, Irvine peppered
The New York Times with letters to the
publisher, the editor, and Severo. He
had two major comnplaints about the arti-
cle. First, he said that he had spoken
with Mark Raabe, the staff director for
the subcommittee responsible for the
critical report {(which was never officizlly
released), and that Raabe had told him
the report wus not “balanced.” Second,
The Times had created a “'gross distor-
tion™ hy calling a "draft”™ an “un-
published staff report.” Irvine also

blasted The New York Times in his April .

AIM Report, citing the paper’s “long
record of misinforming its readers™
about Agent Qrange and calling
Severo’s reporting a collection of “'hor-
ror stories’ which only spread “fear and
suspicion."”’

But no sooner had The Times re-
ceived Irvine's letters when it also re-

céived copies of a letter Raabe had sent
to Irvine. Raabe had quite a different
complaint: Not only had Irvine mis-
quoted him, he wrote, they had never
even discussed the issue of “balance” 1o-
gether. Raabe also pointed out that Ac-
curacy in Media’s editor had spelled his
name wrong, Irvine says he never saw
Raabe’s letter,

While Raabe would not vouch for
AlM’s story. the VA welcomed it with
open arms, Vern Rogers, a public infor-
mation officer for the VA in Chicago,
distributed the A/M Report throughout
VA offices in the Great Lakes area.

In Washington, Dr. Donuld Custis
gotinta the act, Custis is responsshle for
all VA Agent Orange research; in May,
he became the acting head of the agency.
In a June 9 memorandum to VA oflices
titled "Media Coverage on Agent
Orange,” Custis offered somc *'reason
to hope ., . that future mediz coverage
of the herbicide issue will be more re-
sponsible than past accounts which re-
lied on emotional allegations rather than
scientific fact.” The reason for his hope
was nonc other than the AIM Report,

{As it also turns out, the VA's press
office aided in the rescarch and prepara-
tion of the Report in the frst place. fr-

vine himscif says AJM “got help from ..

the VA,” and Stratton Appleman, the
VA's acting press officer, confirmed that
he gave [rvine 2 personal briefing. )
Although Custis wrote that it would
be inappropriate for us to disseminate
this report through an overt, official
campaign,” he nevertheless sent it out
under official VA stationery hecause he
found it “‘useful to provide as back.
ground to media representatives who
come forward {or general information in
this respect.” Lest any of the thousands
of YA employes who read the memo
suspect bias, however, be added, “§
would like to caulion you against any ac-
tion or instiative which might suggest to
veterans that the VA has diminished its
commitment to a thorough and responsi-
ble pursuit of knowledge and under.
standing of the many facets of this still
perplexing issue,” —L.M.M.
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